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AMEBICAN  DECISIONS. 


M  te  fH«BttMt%  Mtf  lh«  mdtflMr  of  the  AmeriOMi  l>MlrtMM  ta 
wbtoh  Vom§  an  ge-itpwted  Is  in  iMCvy-f toed  Itttir. 


Miiior)  Hi;  (1  Sfesir.)  M;  (2  Stow.)  !•,  80;  (9  Btow.)  M^  SI; 
P  Stow,  ft  P.)  81;  (l,2,SS«0fr.  ftF.)88;  (4, 5  Stow.  A;  P.)  M;  (0  Slew, 
ft  P.,  aod  1  Porter)  86;  (1,  2P«rtor)87;  (3, 4  Porter)  89;^  (4,5b6Porter) 
aO;  (%7Portar)8ft;  (^9Portar)8S;  (1)84^85;  (2,3)86;  (3,4)87; 
(4,  6)  89;  (8,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11.  12)  46;  (13,  14,  15)  48; 
(10, 16)  50;  (17,  I^  88;  (18,  19)  54;  (20,  21)  56;  (22,  23)  58;  (24,  25) 
60;  (28,27)68;  (28,29)65;  (29,30,31)66;  (31,32,83)70;  (33,34»35) 
98;  (85^  38,  87)  76;  (37,  38)  78;  (38)  81,  88;  (39)  84,  87;  (39,  40)  88; 
(iO,  41)  91;  (41,  42,  43)  94. 

ftlSABBMMl>  2)  88;  (2)  85;  (3)  86;  (4)  87,  86;  (5)  89,  41;  (6)  48;  (7,  8) 
44,  46;  (8, 9)  47;  (9, 10)  50;  (10, 11)  58;  (11, 12)  54;  (12, 13)  56;  (13, 
14)  56;  (14^  15)  60;  (16, 18)  68;  (17, 18)  65;  (18, 19)  66;  (19)  70;  (20)  78; 
(81,  22)  76;  (22;  23)  79;  (21)  81,  87,  88;  (24,  26)  91;  (25)  94. 

CUumtHlA— <1)  68,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  68;  (6)  65;  (7,  8|  68; 
(0,  10, 11)  TO;  (12,  13,  14)  78;  (14^  16,  16, 17)  76;  (17,  18,  19)  79;  (19, 
90,  81)  81;  (21)  88;  (22,  28)  88;  (24^  26,  26,  27)  85;  (27,  28,  29)  87; 
(29,  80,  31)  80;  (31,  3%  33,  84)  91;  (34)  94;  (36,  36)  95. 

OaiunuPoHl)  ^> 

Osmnonetn^Kirby,  and  I,  2  Boot)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4 

(6  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  18;  (6)  16;  (7)  18;  (8)  80 

(9)81;  (10)  85,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  85 

(14)86;  (15)88,89;  (16)41;  (17, 18)44;  (18)46;  (19)48;  (19,  20)50 

(20)  58;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  68;  (26)  65; 

(25,26)66;  (27)71;  (28)78;  (29)76;  (29, 30)  79;  (31)  ^  88;  (32)  85; 

(32;  39  87;  (88)  89;  (84)  01;  (36)  95. 

IhiLAWAUHl  Hmt.)  88,  85,  86,  87;  (2  Harr.)  89,  80;  81,  88;  (4Harr.) 

48,  4^  (5  Hm.)  48,  60;  (1  Honal)  68;  68,  71;  (8  Hon*.,  8  DoL 
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Oh.)  78;  (2  Hoart.)  ai;  4f  Houat)  88|  (8  Hoott)  W|  (1  DiL  Oh., 
8  H<mt)  M. 

Plobiiu-KI)  44,  46;  (2)  48^  50;  (8)  68;  (4)  64  M;  (5)  68;  (6)  68^  65t 
(7)  68;  (8)  71,  78;  (9)  76^  78;  (10)  81;  (11)  89;  (12)  91;  (12)  96. 

Qboboia— (1  T.  U.  P.  Chwlton)  4;  (1)  44;  (2»  8)  46;  (4»  5)  48;  (8,  7)  60; 
(8»  9)  68;  (9, 10)  64;  (11, 12)  66;  (1%  13, 14)  68;  (15, 16)  60;  (17, 18, 19) 
68;  (19,  20)  66;  (21,  22,  23)  68;  (24^  26^  26)  71;  (27, 28)  78;  (29)  74; 
(29,  80^  81)  76;  (81,  82)  79;  (83)  81,  88;  (84^  86)  89;  (86)  91;  (87)  98; 
(87,  38)  96. 

iLLDrovHBreeM)  8;  (1  Soun.)  86»  86^  87,  88^  89,  80^  88, 88;  (2  Soun.) 
88^  86;  (3  Soun.)  86;  (3,  4  Soun.)  88;  (4  Soun.)  89;  (1  Gilm.)  41; 
(2Gilm.)48;  (3  Gilm.)  44;  (4G]l]n.)46;  (5  Gilm.)  48^  60;  (11)60; 
(11,  12)  68;  (12,  13)  64;  (13^  14)  66;  (14,  16)  68;  (16)  60;  (16)  61;  (16^ 
17)  68;  (17,  18)  66;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23^ 
24,  26)  76;  (26,  26^  27)  79;  (27,  28,  29,  30)  81;  fSO,  31,  82,  83)  88;  (83^ 
84,36,36)86;  (36,87,38)87;  (89,40^41,42)89;  (42, 43, 44^  46^  46)  98; 
(46,  47.  48,  49)  96. 

InxuiiA— (1  Blackf.)  18;  (2  Blaokl)  18^  80, 81;  (3  Blackf.)  86, 86;  (4  BUokt) 
88^  89,  80,  88;  (6  Blackf.)  88,  88^  86,  86;  (6  Blaokl)  86^  88^  89; 
(7  Blackf.)  89,  41,  48;  (8  Blackl)  44,  46;  (1)  48^  60;  (2)  68;  (2,  8) 
64;  (3)  66;  (4)  68;  (6,  6)  61;  (6,  7)  68;  (7,  8)  66;  (9.  10)  68;  (10,  11) 
71;  (12,  13)  74;  (14,  15)  77;  (16^  17)  79;  (18,  19)  81;  (20,  21)  88;  (2% 
28)  86;  (24,  26)  87;  (26^  27)  89;  (27,  28,  29)  98;  (29,  30)  96. 

Iowa— (Morria)  89,  41,  48;  (1  G.  Qiaena)  46,  48^  60;  (2  G.  Greene)  68; 
(3  G.  Greene)  64,  66;  (4  G.  Gzeene)  61;  (1,  2)  68;  (2)  66;  (3,  4)  66; 
(4,  6)  68;  (6, 7)  71;  (7, 8,  9, 10)  74;  (10, 11)  77;  (11,  12)  79;  (13, 14)  81; 
(14,  16)  88;  (16^  17,  18)  86;  (18,  19)  87;  (20,  21)  89;  (22,  23^  24)  98; 
(24,  26)  96;  (25,  26)  96. 

KAM8A8— (1)  81;  (1,  2)  88;  (2)  86;  (3)  87,  89;  (4)  96. 

KiiiTUOKT— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4Bibb)7;  (1  A.  K. Marah.)  10;  (2A.  K.Marah.,aikdLitt.  SeL  0aa.)18; 
(3  A.  K.  Marsh.,  and  1,  2  litt)  18;  (3^  4  litt)  14;  (1,  2  Mon.,  and  6 
litt)  16;  (3,  4  Hon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  S;  8  J.  J. 
Marah.)  19;  (3,  4,  5  J.  J.  Marah.)  80;  (5,  6  J.  J.  Marah.)  88;  (7  J.  J. 
Marah.)  88,  88;  (1  Dana)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(6  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  K  Mon.) 
86;  (1,  2 K  Mon.)  86;  (2,  3 K  Mon.)  88;  (3,  4 K  Man.)  89;  (4,5& 
Mon.)  41;  (5,  6  K  Mon.)  48;  (6  K  Mon.)  44;  (7  K  Mon.)  46;  (7,  8  B. 
Mon.)  46;  (8»  9  K  Mon.)  48;  (9.  10  6.  Mon.)  60;  (10,  11  B.  Mon.)  68; 
(12  K  Mon.)  64;  (13  K  Man.)  66;  (14 K  Mon.)  68;  (14, 15  B.  Mon.)  61; 
(15,  16  K  Mon.)  68;  (17  6.  Mon.)  66;  (18  K  Mon.)  68;  (1  Meto.)  71; 
(2  Mete.)  74;  (3  Meto.)  77,  79;  (4  Meto.)  81,  88;  (1  Dnyall)  86;  (8 
Duvall)  87;  (1  Boah)  89;  (2  Bnah)  98;  (3^  4,  5  Boah)  96. 

Louisiana— (1,  2,  3  Mart)  6;  (8,  4  Mart)  6;  (6^  6, 7  Mart)  18;  (8, 9, 10, 11, 
12Mart)18;  (1,  2  Mart,  N.  8.)  14;  (8 Mart,  N.  a)  16;  (4,  5  Mart, 
N.  B.)  16;  (6  Mart,  N.  8.)  17;  (7  Mart,  K.  8.)  18;  (8  Mart,,  N.  S.)  19, 
80;  (1,  2)  80;  (S;  3)  88;  (3,  4)  88;  (6,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  80;  (12)  88;  (13,  14)  88;  (15, 16)  86;  (17, 18, 19)  86;  (1  Rob.) 
86;  (1,  2,  8  Bob.)  88;  (4,  5,  6  Bob.)  89;  (6^  7,  8,  9  Bob.)  41;  (10,11, 
12  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
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An.)  68;  (11  Ana.)  68$  (12  Ann.)  68;  a' Aon.)  71;  (14  Adil)  74;  (1ft 
Adb.)  77;  (16  Ann.)  78;  (17  Ann.)  87;  (18  Ann.)  89;  (19)  68;  (20  Ann.) 
96. 

Vjmra— (1  Gz«eiiL)  10;  (2  (hMiL)  U;  (S  QnonL)  14;  (4  GhreenL)  16; 
(50T«6nL)17;  (6  (}z«eiiL)  19;  (6,7ChrMiiL)  80;  (7,  8  GhrMnL)  88;  (8,9 
GnenL)  88;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (U)  80,  81; 
(16)  88;  (IS,  16)  88;  (17)  86;  (18, 19)  86;  (20)  87;  (21, 22)  88;  (22, 23) 
89;  (23,  24)  41;  (25)  48;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  80^  81) 
50;  (31,  32)  58;  (32,  33)  54;  (34,  36)  56;  (35,  36,  37)  58;  (37)  59;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  69;  (46,  46)  71;  (46,  47)  74;  (48, 
49)  77;  (50)  79;  (51)  81;  (52)  88;  (53)  87;  (53,  64)  89;  (54,  55)  98; 
(56)96. 

Mabti.ahi>--(1,  S;  3,  4  H.  a  M.)  1;  (1  H.  a  J.)  8;  (2  H.  a  J.)  8;  (3  H.  A  J.) 
5,6;  (4H.  AJ.)7;  (5H.  AJ.)9;  (6H.AJ.)14;  (7H.AJ.)16;  (IBL 
Gh.)17,18;  (IH.  A0.)18;  (1,  2  GUI  A  J.)  19;  (2 BL  Ch.,  and  S;  3  Q. 
AJ.)80;  (3  BL  Ch.,  and  3  G.  A  J.)  88;  (4,  6G.  A  J.)88;  (5,6G.AJ.> 
85;  (6,  7  G.  A  J.)  86;  (7G.  AJ.)88;  (8G.  AJ.)89;  (9G.  AJ.)81; 
(10  G.  A  J.)  88;  (11  G.  A  J.)  88,  85,  87;  (12  G.  A  J.)  88;  (1  GiU)  89; 
(2  GiU)  41;  (3  GiU)  48;  (4  GiU)  45;  (5,  6  GUI)  46;  (6, 7  GUI)  48;  (8  GUI) 
50;  (9  GUI)  58;  (1)  54;  (2, 3)  56;  (4, 5)  59;  (6, 6,  7)  61;  (8)  68;  (9)  66; 
no,  11)  69;  (12, 13)  71;  (14, 15)  74;  (16,  17)  77;  (17, 18)79;  (18, 19)  81; 
(20,  21)  88;  (22)  85;  (23,  24)  87;  (24,  25)  89;  (25,  26)  90;  (27,  28)  98; 
(29,  30)  96. 

lfA88A0BU2fKnB-((iii]ni7)  1;  (1)  8;  (2, 3, 4)8;  (5, 6)  4;  (7, 8)  5;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (16, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  18;  (3  Pick.)  15; 
(4,  6  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  85;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20  Pick.)  88;  (22 Pick.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met.)  85;  (2,  3  Met)  87;  (3, 4, 5 
Met)  88;  (5,  6,  7  Met) 89;  (7, 8  Met)  41;  (9, 10 Met) 48;  (11, 12  Met) 
45;  (12,  13  Met)  46;  (1,  2  Ciuh.)  48;  (3,  4  Cash.)  50;  (5  Coah.)  51; 
(5,  6  Coah.)  58;  (6  Oaah.)  58;  (7,  8  Coah.)  54;  (9  Coah.)  55,  57;  (10 
Coah.)  57;  (11, 12  CuOl)  59;  (1, 2  Gray)  61;  (3Gt»y)  68;  (4  Gray)  64; 
(6,  6,  7  Gray)  66;  (8,  9,  10  Gt»y)  69;  (10,  11,  12  Gf»y)  71;  (12,  13,  14 
Gray)  74;  (14, 15, 16)  77;  (1, 2  AUen)  79;  (3  AUon)  80;  (3, 4, 5  AUen)  81; 
(6,  7  AUen)  88;  (8,  9  AUen)  85;  (10,  11  AUon)  87;  (12,  13  AUen)  90; 
(14  AUen)  98;  (97,  98)  98;  (98,  99)  96. 

MiaHiOAK~(l  Dong.)  40, 41;  (2  Doag.)  48, 45, 47;  (1)  48,  51, 58;  (2)  55^ 
57;  (2.  3)  59;  (3)  61,  64;  (4)  66,  69;  (5)  71;  (5,  6)  78;  (6,  7)  74;  (8, 
9)  77;  (9)  80;  (9,  10)  81;  (10,  11)88;  (11,  12)  88;  (12)  86;  (18)  87; 
(14^  15)  90;  (15,  16)  9a 

MDnmoTA^l)  55b  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
88;  (8)  88;  (9)  86;  (10,  11)  88;  (12)  90;  (12)  9& 

MBBDBiFn— (Walker)  18;  (1  How.)  86, 88^  89, 81;  (2  How.) 88;  (3, 4 How.) 
84;  (4,  5  How.)  85;  (6  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedea 
AM.)40;  (2,  8  Smedea  AM.)  41;  (4, 6  Smedea  AM.)  48;  (5,6,7Smede8 
A  M.)  45;  (8,  9  Smedea  A  M.)  47;  (9,  10  Smedea  A  M.)  48;  (11  Smedea 
A  M.)  49;  (1%  13  Smedea  A  M.)  51;  (13,  14  Smedea  A  M.)  58;  (23)  55, 
57;  (24,  25)  57;  (25,  26)  59;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33,  34)  69;  (35,  36)  78;  (36)  74;  (37,  38)  75.;  (38,  39)  77;  (39)  80t 
(40^  41)  90;  (41)  9& 
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Mnmmi— (1) X4i  14;  (9M;  (3)  88,  «^  88»  00;  W80^80»81;  (0>81, 
08;  (0)  04»  05;  (7)  07,  00;  fS)  40,  41;  (9)  40;  (9,  W)  46;  (10, 11)  47; 
(11, 12)49;  (12)  61;  (13)  60;  (14, 15)  66;  (15,  le,  17)67;  (17, 18, 19)69; 
(19,  20)  01;  (20, 21, 22)  04;  (22,  23,  2i)  60;  (21, 25,  26)  00^  (2^  27)  78; 
(28)  75;  (29,  30,  31)  77;  (31)  00;  (82,  83)  08;  (33,  34)  04;  (34^  86)  00; 
(35,  38,  37)  00;  (87,  38,  39)  00;  (39,  40)  Oa 

NXBBABKA— ^1)  03. 

NsvADA~(l,  2)  00;  (3)  Oa 

Hiw  HampshibsHI)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  80^  88;  (8)  88,  85,  86; 
(!)  86,  80;  (8)  80,  80,  01;  (9)  01,  38;  (10)  04;  01)  85;  02)  07;  (13) 
00;  (13,  14)  40;  (15,  16)  41;  (16,  17)  40;  (18)45,  47;  (19)  49;  (19,  20) 
61;  (21,22)60;  (22,23,24)66;  (24,25,26)67;  (26,27,28)69;  (28, 
29)  61;  (30, 31, 32)  64;  (38, 34)  00;  (34, 35)  09;  (36, 37)  78;  (37, 38,  39)  70; 
(40,  41,  42)  77;  (42,  43)  00;  (43,  44)  08;  (44,  45)  04;  (45)  00;  (46)  00; 
(47)  90;  (47)  90. 

Kiw  JSBSXT— (Goxe)  1;  (1  Pol)  8;  (2  Pan.)  4;  (1  Soath.)  7;  (2  South.)  0; 
(1  Hakt.)  10;  (2  Halst)  11;  (3  Halst)  14;  (4  Halst)  17;  (5  Halst)  10; 
(6  Halat)  19,  80;  (1  Sax.,  7  Halst)  81;  (1  Gr.,  1  Sax.,  7  Halat)  88; 
(1  Sax.,  1  Ghr.)  80;  (1, 2Gr.)  86;  (2  Gr.)  87;  (3Gr.)  80,  89;  (2Gr.  Oh.) 
89;  (lHarr.,3Gr.Ch.)01;  (1  Harr.,  1  Gr.  Gh.)  08;  (2  Hanr.,  1  Gr.  COl) 
04;  (1  Gr.  Gh.,  2,  3  Harr.)  86;  (3  Harr.)  07;  (3  Gr.  Ch.,  1  Spenoer,  3, 

4  Harr.)  00;  (1  Spenoer,  3Gr.  Oh.)  40;  (3Gr.  Ch.)  41;  (1  Spencer,  3Gr. 
Oh.,  1  HalBt  Oh.)40;  (1  Spenoer,  1  Halat.  C3i.)45;  (1  Zah.,  2  Hakt  Oh.) 
47;  (2  Zab.,  3  HaLst  Oh.)  61;  (2,  3  Zab.)  63;  (3  Zab.,  4  Halst  Oh.)  66; 
(3Zab.,  1  Stock.  Oh.)  67;  (4  Zab.,  1  Stock.  Oh.)  69;  (4  Zab.)  01;  (4  Zab., 

I  Dutch.,  1,  2,  3  Stock.  Oh.)  04;  (2,  3  Stock.  Oh.)  00;  (1  Dutch.)  07; 
(2  Dutch.,  3  Stock.  Oh.)  09;  (3  Dutch.,  1  Benaieyu  Bq.)  78;  (4  Dateh.) 
76;  (4  Dutch.,  2  Beadey'a  Eq.)  78;  (5  Dutch.,  1  MoGarter)  00;  (1  Vroom, 
1,  2  McOarter's  Eq.)  08;  (1  0.  E.  Green'a  Eq.)  04;  (1,  2  Vroom,  2  a  K 
Green'a  Bq.)  00;  (2  O.  E.  Green's  Eq.)  00;  (3  Vroom,  2,  3  0.  B.  (Jreen'a 
Eq.)90. 

Kiw  Tobx— (1,  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  1,  2  OaL  Gas.,  1,  2,  3  OaL) 
8;  (1, 2, 8  Johns.)  0;  (4, 5  Johns.)  4;  (6,  7,  8  Johns.)  6;  (%  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Oh.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Oh.)  0;  (18  Johns.,  5  Johns.  Oh.)  9;  (19  Johns.,  6  Johns.  Oh.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Oow.)  13;  (Hop.  Oh.,  and  2  Ccfw.)  14;  (3, 4, 

5  Oow.)  16;  (6  Oow.)  10;  (7  Oow.)  17;  (8,  9  Oow.)  10;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige, 
6,  7,  8  Wend.)  88;  (3  Paige)  88,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10, 

II  Wend.)  86;  (4  Pkige,  11,  12,  13  Wend.)  87;  (5  Paige,  13,  14  Wend.( 
80;  (6  Paige)  89;  (15,  16  Wend.)  30;  (6,  7  Paige,  17,  18  Wend.)  31; 
(7  Pk4«>  18,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  34;  (23,  24,  25 
Wend.,  8 Paige)  36;  (25,  26 Wend.,  1, 2 Hill, 9 Paige) 37;  (9Peige,2;3 
Hm)38;  (10 Pfeige,  4,  5,  6 HiH) 40;  (6Hm)41;  (7  Hill,  10,  11  P^) 
48;  (l,2Denio,llPaige,lBarb.  Oh.)40;  (1,  2  Barb.  Oh.,  3  Denio)  45; 
(4,  5  Deuio,  2  Barb.  Oh.)  47;  (3  Barb.  Oh.,  5  Denio)49;  (1,  2)  49;  {%  3) 
61;  (3,4)63;  (4,5,6)66;   (6,7)67;  (7,8,9)69;  (9,  10)  01;  (11,  12) 

\;  (12, 13)  04;  (13,  14)  07;  (15,  16)  09;  (17,  18)  78:  (18,  19, 20)  76; 
1,22)70;  (28,24)00;  (21,26,26)08;  (26,27,28)04;  (28,28^30)00; 
(81,  32,  83,  34)  00;  (34,  35)  90;  (35)  91;  (36,  37)  9a 
VoBXH  Oabouma— ^1  Mart,  1  Hayw.,  1  TayL)  1;  (3  Hayw.»  1  Ooat)  8; 
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(lMiirpli.>8k4;(2Murph.)5;(l,2LiiwB0p.)6;  (IT.R.)?;  C3MiirplL, 

1  Hawks)  9;  (2  Hsirks)  U;  (3  Hairki)  14;  (4  Hwln)  16;  (1  Dev.)  17; 
(2  Der.)  IB,  21;  (1  D07.  Bq.)  18;  (3  Bev.,  2  Der.  BqO  88, 84;  (4  Dev., 

2  DefT.  Eq.)  86;  (4  Der.,  2  Dot.  Bq.,  1  Dev.  k  B.,  1  Der.  &  B.  Bq.)  87; 
(1.2DeT.  fcBw,  1  Dev.  &  B.  Bq.)  Sis^  80;  (1  DeT.&B-Bq.,  2DaT.&B.) 
81;  (3,4DeT.  &K,  21>0v^.  &B.Bq.)88;  (4I>eT.&B.,2Dey.&B.Eq.) 
84;  (llred.)86;  (1  Ired.  Eq.) 86;  (2Ired.)87;  (2,  3IracU2Ixed.  Eq.) 
88;  (3, 4Iied.,  %  Slied.  Eq.)  40;  (4»  6  ImcL,  Sired.  Eq.)48;  (j^  6  Ired. 
1,  4  Ind.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  46;  (7,8Ired.,4»5Ired.  Eq.) 
47;  A  9Ired.,  6  Lwd.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ii«d.  Eq.)  61;  (11 
Ind.,  7  lied.  Eq.)  68;  (12»  13  Ired.,  8  Ired.  Eq.)  66;  {IZ  Ired.,  8  lied. 
Eq.,  Busbee  L.,  Bosbee  Eq.)  67;  (Biubee  L.,  1  Jonei  L.,  Bnabee  Eq.,  1 
Jonee  Eq.)  69;  (1.  2  Jonee  L.,  1,  2  Jenes  fiq.)  68;  (2  Joom  Eq.,  9,  8 
Jones  L.)  64;  {Z,  4  Jones  L.,  2;  8  Jones  Eq.)  67;  (3  Jones  Eq.,  4^  5  Jones 
L.)69;  (6,  6  Jones  L.,  4  Jones  Eq.)  78;  (4, 5  Joms  Eq.,  7  Joms  L.)  76; 
(5, 6  Jones  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  <6  Jones  Eq.,  8  Jones 
L.)  88;  (1  Winst.  L.)  84;  <1,  2  Winst  L.,  WmaL  Eq.)  86;  <1  PbiU.  L.) 
91;  (PhflL  Law,  Fhffl.  Eq.)  9a 

0hii>-^1)18;  (^16;  (3)17;  (4)19,80;  (5)88,M;  (fl)86»87;  (7)88,80; 
(8)  81,  88;  (9)  84;  (10)  86;  (U)  87,  88;  <12)  40;  (13)  48;  (14, 16)  46; 
06)47;  (17)  49;  (18)  61;  (19)  68;  (2(B66;  (1,  2  Ohio  8t)  69;  (3,  4 
0hio8M88;  (4,  5 OU0 8t) 64;  |B^  6 Qhis fit) 87;  (7,  8 Ohio flL) 70; 
(8,  9)  78;  (IQ,  11)  78;  (12) 80;  (l^  U)  88;  (14^>8«  (10)  88;  (16)  88; 
(i%  17)  M;  (17)  Oa 

Qbuoh— <1)  68,  76;  (1,  2)  09;  (8)  88,  04  88. 

rmniBrhYASjA'^l  Add.,  1«  %  3  DaU.,  1,  2  Yeates)  1;  (1  Bin.,  3, 4  YsnteB).8; 
(2Bin.)4;  (3»4Biii.)6;  (S,6BfaL)6;  (1«  2S«c.  4;R.)  7;  (8,4fierg.& 
R.)8;  (S,6  8erg.  ft&.)9;  (7  Secg.  & R.)  10;  (8,  9 Berg.  4 B.) U;  (10 
8ecg.ftR)38;  Ql.  12 .Serg.  lb K)  14;  (18  Serg.  & E.)  16;  (14,15,16 
Berg.  4  K.)  16;  (17  SeKg.  4  B.)  17;  (1  Bawle)  18;  (2  Bvwk)  19;  (2 
Bawls,  1,  2  Pens.  AW.)  81;  (3  Bawle,  j;  3  Ptor.  AW.)  83,  84;  (4 
Bnwle,  I>  2  Watts)  86;  (4  Barwle,  2,  3  Waits)  87;  (6  Bawle,  4  Watte) 
88;  (1  Whart)  89;  (1,  2  Whart,  6  W«fets)  80;  (6  Watto,  3  Whart.)  81; 
(7Wsttt488;  (4W]iarfc.)88;  (V9Wstt«,4  6Wlnrt)84;  (9,10Watts, 
61f(^tft)a6;  (6  Wlivt«  1,  2» 8  Watts  &  8.) 37;  (3  Watti  &  8.)88; 
(8^4i(WMlteAfi489;  (6, 6  Wstts 8 a) 40;  (7,  8,  9  Walte  A  8.)  48; 
(1.8JftL  8fe.)44;  (2, a; 4,6)46;  ft*7)47;  (7, «, 9, 10)49;  a*  H,  12) 
6i;  (18^  14, 15)  68;  (K!^  17, 18)  66;  (18, 19;  20)  67;  (20;  21)  69;  (22)  60; 
(21^28^24)68;  (21,25)64;  (26,27)67;  (28,29)70;  (29,30,31,32)78; 
m  a^  M)76;  (35,  86^  37)  78;  (38,  39,  40,41)80;  (41,42,43)88;  (44, 
46,  46)8^  (46,  47,  48)  86;  (48,49,  50,  51)  88;  (51,  52,  53)91;  (64,  55, 
66)  88;  (56)  94. 

B»iBB  loLaiiiMl)  18, 86, 61,  68:  (2)66,67,60;  (8)68;  (3,4)67;  (4,6) 
70;  (5)  78;  0)76,  78;  (7)80^  88,  84;  (8)86,  91,  94. 

SooTB  Caboldia~(1,  2  Bay,  1  Besan.  Eq.)  1;  (2  Besan.  Eq.,  1  Brer.)  8; 
(2  Brer.)  8;  (3  Besan.  Eq.,  2  Brer.)  4;  (3  Desao.  Eq.,  3  Brev)  6; 
H Bmmi. Bq.,  3 Beer.)  6;  (lKottftlC)9;  (1  Nott&M.,  1  licOord)10; 
(l,21fin)18;  (2MeOoid)18;  (1  Haip.  Eq.)  14;  (3  MoCSord)  16;  (1,  2 
lf0CiadOh.)16;  (4MeOord)17;  (1  Haip.)  18;  (1  BaL)  19;  (1,  2  BaL, 
1  Bai.  Eq.)  81;  (2  BaL,  1  Bai  Eq.,  1  Bioh.  Eq.)  88;  (1  Bieh.  Eq.)  84; 
(lHiII,lHin€li.)86;(2HiII,l,2HiUGh.)87;  (2  HOI  C3>.)  89;  (3  HOI, 
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1  RUey,  1  Raey  Gh.,  2  Hill  Ch.)  80;  (DndUy)  81;  (Rioe)  88;  {Ghflvaa) 
84;  (I  MoMnlL)  86;  (1  McMolL  Eq.,  2  McMulL)  87;  (2  McMolL,  1 
Speun  Eq.)  89;  (1  Spean,  I  Spean  Bq.)  40^  48;  (1  Rich.  Eq.,  1  RichK 

2  Speun)  48;  (I,  2  Rich.,  1,  2  Rich.  Bq.)  44;  (2,  4  Rich.)  46;  (2  Rich. 
Eq.)  46;  (1  StroU.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob.,  9  Starob.  Eq.)  61;  (4,  6  Strob.,  4  Rich.,  4  Strob.  Eq.)  S8; 
(3,  4  Rich.  Eq.,  4,  5,  6  Rich.)  66;  (4  Rich.  Eq.,  6  Rich.)  67;  (5,  6  Rich. 
Eq.,  6  Rich.)  60;  (6^  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Bq.,  8^  9 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  TO; 
(10  Rich.  Eq.,  11  Rich.  L.)78;  (12  Rich.  L.,  11  Rich.  Eq.)  76;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)  78;  (12  Rich.  Eq.,  13^  14  Rich.  L.)  91;  (13  Rich. 
Bq.,  14,  15  Rich.  L.)  94. 

Tnmnan— (1  Overt)  8;  (1  Cooke,  2  Overt)  6;  (3,  4»  6  Hay.)  9;  (Peck)  14; 
(M.  &  T.  17;  (1,  2;  8  Terg.)  84;  (4,  5  Terg.)  86;  (6^  7  Yerg.)  87; 
8  Terg.)  89;  (9, 10  Tezg.)  80;  (10  Terg.)  81;  (1  Meigs)  88;  (1  Humph. ) 
84;  (2  Humph.)  86^  87;  (3  Hamph.)  89;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  {S,  9  Humph.)  49; 
(9,  10  Humph.)  61;  (10,  11  Humph.)  68;  (1  Swan)  66, 67;  (2  Swan)  68; 
(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  66;  (3, 4  Sneed) 
67;  (4,  G  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  3  Head)  76;  (1  Gold- 
weU)  78;  (2  ColdweU)  88;  (2,  3  ColdweU)  91;  (4,  5  ColdweU)  94. 

TlZAS-(l)46;  (2)47;  (3)49;  (4,6)61;  (6,6)66;  (6)66;  (7,8,9)68; 
(9,  10,  11)  60;  (11, 12;  13)  68;  (13,  14,  16)  66;  (16,  17,  18)  67;  (18,  19, 
20)  70;  (20^  21,  22)  78;  (22)  76;  (23,  24)  76;  (26,  26  Supp.)  78;  (26) 
80,  88;  (26,  27)  84;  (27)  86;  (28)  91;  (29,  30)  94. 

VnMOMT— (1  ^-  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6,  18; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 
88,84;  (6)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(13)  87;  (14)  89;  (16)  40;  (16,  17)  48;  (17,  18)  44;  (18, 19)  46;  (19)  47; 
(20)  49;  (20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24, 26)  68;  (25^ 
26)  60;  (26,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 
32)  76;  (32,  83)  78;  (33,  34)  80;  (35)  88;  (35,  36)  84;  (36,  37)  86;  (37» 
38)  88;  (38,  39)  91;  (39, 40)  94. 

TiBOiNiA— (1  Jeff.,  1,  2  Wash.,  1,  2  Call)  1;  (3, 4, 5  Call)  8;  (1,  2  Hen.  &  M., 
6  Call)  8;  (4  Hen.  &  M.,  1  Munf.)  4;  (1  Va.  Cba.,  2, 3  Munf.)  6;  (4  Munf.) 
6;  (5  Munf.)  7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 
(3,  4,  Rand.)  16;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 
(3  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leigh)  89; 
(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Lei^)  86; 
(11, 12  Leigh)  87|  (1  Rob.)  89,  40;  (2  Rob.)  40;  (1  Giwtt)  48;  (2Gr»tt) 
44;  (3  Gr»tt)  46;  (4  Gratt)  47;  (4,  5  Gratt)  60;  (5,  6  Gratt)  68; 
(7Gratt)  64;  (7,  8  Gratt)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Gratt)  68;  (12  Gr»tt)  66;  (13  Gratt)  67;  (13GTatt)  70;  (14Gr»tt)  78; 
(15  Gratt)  76;  (15, 16  Giatt)  78;  (16  Gr»tt)  80, 84, 86;  (17  Gratt)  91, 
94 

Wnr  ViBoiNiA— (1)  88,  91;  (2)  94. 

WzaooHaiN-Kl  Pin.)  89,  40,  48,  44;  (2  Pin.,  I  Chand.)  68;  (2,  8  Pin.,  2,  3 
Chand.)  64;  (3  Pin.)  66;  (1,  2)  60;  (3)  68;  (4)  66;  (5)  68;  (6)  70;  (7)  78; 
(7,  8,  9,  10)  76;  (10,  11,  12)  78;  (13,  14)  80;  (15,  16)  88;  (16,  17)  84; 
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l»  Iowa,  412.] 

▼alibxit  op  Dbed — FiLUHO  Blakk.  ~  a  deed  duly  dgned  and  acknowl- 
edged, Irat  with  the  name  of  the  gnmtee  and  anumnt  of  considermtion  in 
blank,  -waa  forwarded  by  the  grantor  to  hia  agent»  with  written  inatnio- 
tiona  to  the  latter  to  negotiate  a  aale,  and  deliver  the  deed  to  the  por- 
diaaer;  AeU,  that  ao  far  as  third  persona  without  knowledge  of  the 
eiroomatanoea  were  conoemed,  the  agent  wonld  be  regarded  aa  having 
power  to  fill  aach  blanks,  and  the  deed  then  delivered  by  him  to  a  pnr- 
ehaaer  woold  be  valid. 

Bill,  to  redeem,  and  to  get  aside  the  defendants'  title.  The 
plaintiff  was  once  the  owner  of  the  land  in  dispute,  and  con- 
tinned  to  be  such  owner  until  title  was  divested  by  the  deed 
or  judicial  proceedings  relied  upon  by  the  defendants,  and 
fiilly  set  out  in  the  opinion.  The  referee  reported  in  favor  of 
the  prayer  of  the  bill,  his  report  was  confirmed,  and  the  de- 
fendants appealed. 

Mills  and  Orahamy  for  the  appellants. 

Monroe  and  Deery^  for  the  appellee. 

By  Court,  Wrioht,  J.  David  Roberts  is  the  defendant  more 
immediately  and  largely  interested,  and  his  title  is  this:  — 

1.  A  deed  from  plaintiff  to  J.  N.  Bartholow,  of  date  March 
16, 1861,  expressed  consideration  two  thousand  one  hundred 
dollars,  and  filed  for  record  October  21,  1864;  next,  a  deed 
from  said  Bartholow  to  John  D.  Perry,  consideration  named 
two  thousand  five  hundred  dollars,  October  10, 1864,  and  filed 
for  record  2l8t  of  the  same  month.    This  is  followed  by  a  deed 
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from  Perry  to  Roberts,  oonflideration  $8,210,  date  January  8, 
1865,  date  of  record  not  shown. 

2.  A  mortgage  made  by  Boms  (through  whom  plaintiff  de- 
rives title),  to  Fisher,  June  8,  1857,  to  secure  one  thonsand 
dollars.  Plaintiff  took  title  from  Langworthy  in  1858.  This 
mortgage  was  foreclosed  in  August,  1861.  Bums  was  the  only 
party  defendant.  Amount  of  judgment  $558.75,  with  interest 
and  costs.  September  28,  1861,  the  property  was  sold  there- 
under to  John  D.  Perry  for  $641.10,  and  he  took  sheriff's  deed 
accordingly. 

On  the  24th  of  June,  1862,  Perry  commenced  his  proceed- 
ing in  equity  against  said  Owen,  setting  forth  the  mortgage 
aforesaid,  the  foreclosure,  and  his  purchase,  that  Owen  held 
the  legal  title,  and  asking  that  he  be  decreed  to  redeem  from 
said  sale  by  a  day  to  be  fixed,  and  in  default,  that  his  equity 
be  barred. 

An  original  notice  was  issued  in  due  form,  and  service 
thereof  accepted  by  ^*  E.  M.  Bartholow,  attorney  for  William 
P.  Owen."  The  case  was  referred.  The  referee  reports  that 
plaintiff  appeared  before  him  by  his  attorneys,  and  ''de- 
fendant by  his  attorney,  E.  M.  Bartholow,"  and,  based  upon 
certain  agreements  and  admissions,  he  found  that  Owen  was 
entitled  to  redeem  upon  paying  $605.45,  with  costs,  and  that 
to  entitle  him  to  do  so,  he  should  pay  that  amount,  with  in- 
terest, in  sixty  days  from  that  date,  to  wit,  February  4,  1862. 
This  report  was  heard  two  days  thereafter,  in  all  respects  con- 
firmed, the  equity  of  said  Owen  being  declared  barred  unless 
he  should  pay  the  amount  named  within  the  time  above 
stated.  After  this,  as  before  shown.  Perry  took  title  from 
J.  N.  Bartholow,  and  conveyed  to  defendant  Roberts. 

Plaintiff  denies  the  validity  of  the  deed  from  himself  to 
J.  N.  Bartholow.  He  further  claims  that  the  proceedings 
by  which  Perry  sought  to  foreclose  his  equity  do  not  conclude 
him,  for  the  reason  that  he  was  not  served;  that  he  made  no 
appearance  in  person;  that  E.  M.  Bartholow  was  not  his  at- 
torney, and  had  no  power  to  bind  him.  In  this  connection, 
it  may  be  stated  that,  when  the  order  of  reference  was  made, 
there  was  no  appearance  for  Owen;  but  though  called,  he 
made  default.  There  are  other  objections  urged  by  plaintiff 
to  that  proceeding,  which,  however,  need  not  now  be  further 
stated. 

It  is  manifest  that,  if  defendant's  title  can  be  sustained  upon 
either  ground  stated,  plaintiff's  action  must  fail.     It  is  equally 
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clear  that  <me  of  these  parties  must  suffer  a  loss.  Plaintiff 
neyer  received  any  consideration  for  the  alleged  conveyance 
to  J.  N.  BartholoWy  and  probably  never  will.  Roberts  paid 
the  full  amount  named  in  his  deed,  $3,210,  in  money,  to  Perry, 
immediately  took  possession,  and  has  used  and  occupied  the 
premises  ever  since.  Having  said  this  much  to  show  the  at- 
titude of  the  parties,  we  turn  first  to  the  objections  made  to 
defendant's  tiOe  derived  through  the  Bartholow  deed. 

Plaintiff  was  a  non-resident  of  the  state  (and  so  continued), 
and  constituted  B.  M.  Bartholow  his  agent  to  take  charge  of 
and  collect  the  rents  on  this  place.  In  the  fall  of  1860  he 
wrote  to  his  agent  to  sell  the  land,  who  replied,  asking  him  to 
send  a  power  of  attorney.  Instead  of  doing  this,  he  forwarded 
a  deed,  duly  signed  and  acknowledged,  with  the  name  of  the 
vendee  and  amount  of  consideration  left  blank.  This  deed 
also  referred  to  the  Bums  mortgage,  leaving  blanks  for  the 
names  of  mortgagor  and  mortgagee  in  part,  its  original 
amount,  and  the  amount  still  unpaid;  which  mortgage^  by  the 
terms  of  the  deed,  was  recognized  as  an  encumbrance,  and  to  bo 
paid  by  the  purchaser.  This  deed  was  accompanied  by  a  letter, 
in  which  plaintiff  says  he  incloses  deed  with  title  papers;  that  if 
the  agent  can  possibly  sell  so  that  he  can  realize  two  thousand 
five  hundred  dollars  cash  in  New  York,  etc.,  not  to  fail ;  that  ho 
would  be  unwilling  to  trade  for  other  property;  that  he  doubts 
not  a  trade,  to  which  the  agent  had  probably  referred  in  Boinc 
other  letter  (not  disclosed),  would  be  profitable;  he  hopes  ho 
will  make  the  arrangement  spoken  of  and  get  the  city  property 
himself;  if  he  made  five  thousand  dollars  for  himself  out 
of  the  trade,  he  should  only  be  the  better  pleased;  that  if  he 
could  get  the  two  thousand  five  hundred  dollars,  for  wliich  he 
was  willing  to  sell,  by  the  20th  of  April,  he  could  make  an  ar- 
rangement by  which  he  would  not  be  a  loser.  If  he  made  tho 
trade  he  was  directed  to  telegraph,  as  he  desired  to  secure  a 
piece  of  property  where  he  resided,  which  was  to  be  sold 
about  the  1st  of  May.  In  May  (16th),  1861,  Bartholow  wrote 
him  that  he  had  not  sold;  that  he  was  making  every  effort,  etc. 
In  July  he  wrote  of  an  offer  of  two  thousand  five  hundred 
dollars  in  full-paid  bank  stock,  subject  to  the  encumbrance. 
This  offer  was  by  Perry,  who,  it  appears,  is  a  relative  of  Bar- 
tholow. In  June,  1861,  plaintiff  gave  to  one  Cropper  an  order 
for  this  deed,  or  for  the  money  if  the  land  had  been  sold. 

In  May,  1862,  Bartholow  wrote  to  Cropper,  advising  him 
that  the  mortgage  (of  which  he  says  he  had  before  advised 
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faim)  had  been  forecloeed,  and  the  land  sold;  that  he  still 
held  the  deed,  and  that  it  was,  however,  of  no  validity;  and 
that  he  advieed  a  Mend  of  his  to  buy  the  land  under  the  mort- 
gage sale,  with  whom  he  believed  Mr.  Owen  could  make  a 
reasonable  arrangement.  Cropper  died  in  1864,  and  plaintiff 
never  heard  from  him  after  giving  the  order  in  1861. 

Bartholow,  when  he  delivered  the  deed  to  his  eon  in  1864, 
filled  up  the  blanks  with  the  name  of  the  grantee;  the  con- 
eideration,  two  thousand  one  hundred  dollars;  the  given  name 
of  the  mortgagor;  the  full  name  of  the  mortgagee;  the  amount 
thereof,  one  thousand  dollars;  the  amount  paid  thereon,  six 
hundred  dollars.  He  also  took,  probably  at  the  same  time, 
from  the  grantee,  an  obligation  to  convey  320  acres  of  land  to 
plaintiff,  when  requested,  in  consideration  of  this  conveyance; 
but  the  value  of  these  lands  is  not  shown,  nor  has  the  instru- 
ment cither  date  or  stamp. 

The  objections  to  the  deed  are,  that  it  passed  no  title  until 
<x>mpleted;  that  there  was  no  authority  to  complete  it;  that 
euch  authority  could  not  be  given  by  parol,  nor  otherwise 
than  by  an  instrument  of  equal  dignity  with  the  deed;  that 
the  blanks  were  not  jBUed  pursuant  to  any  authority,  either 
written  or  verbal,  but  in  disregard  of  all  authority,  after  the 
authority  to  sell  had  ceased,  and  because  changed  in  a  mate- 
rial part,  after  it  had  passed  from  the  possession  of  plaintiff, 
4tnd  without  his  knowledge;  that  the  deed  was  therefore  void, 
and  neither  Perry  nor  Roberts  could  take  title  under  it;  that 
they  could  not  be  innocent  purchasers;  and  then  it  is  further 
claimed  that  the  testimony  shows  that  they  had  notice,  if  not 
of  all  of  the  facts,  at  least  sufficient  to  put  them  upon  inquiry. 

This  is  not  a  case  where  the  instrument  was  wholly  written 
over  the  grantor's  name.  Nor  do  the  questions  made  arise 
between  the  parties  to  the  instrument.  Nor  yet  again  was 
this  deed  deposited  as  an  escrow  with  Bartholow  to  be  de- 
livered to  a  particular  person  upon  the  happening  of  a  contin- 
gency. Nor,  in  our  opinion,  need  we  enter  upon  the  mooted 
question  whether  power  to  fill  a  material  blank  in  an  instru- 
ment affecting  or  conveying  real  property  may  or  may  not  be 
conferred  by  parol.  The  authorities  upon  this  point  are 
known  to  be  conflicting,  and  possibly,  even  as  to  a  party 
occupying  the  position  of  defendant  Roberts  (treating  him  as 
otherwise  a  bona  fide  purchaser),  this  court  might  not  be 
united. 

For  myself,  I  oonfess,  notwithstanding  the  opinioQ  of  the 
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chief  justice  {Simma  v.  Hervey^  19  Iowa,  297),  "  that  the  prac- 
tical instincts  and  business  experience  and  sense  pf  our  peo- 
ple "  are  in  favor  of  the  validity  of  a  deed  thus  filled  up  in 
accordance  with  a  parol  authority.  There  is  no  more  reason^ 
tinder  our  statute,  which  does  not  require  the  deed  to  be 
sealed,  nor  to  be  acknowledged  as  between  the  parties,  why 
one  should  not  be  as  much  bound  by  his  deed  when  executed 
in  blank,  and  filled  up  according  to  his  directions,  as  by  a 
blank  acceptance  or  indorsement  of  a  note  or  bill:  1  Redfield 
on  Railways,  124.  But  however  this  may  be,  there  should  and 
can  be  no  reasonable  doubt  as  to  its  validity  as  to  third  per- 
sons, who  have  no  knowledge  of  the  circumstances  when  it  ia 
sent  to  an  agent,  with  instructions  in  writing  to  negotiate  the 
Bale,  and  deliver  the  deed  to  the  purchaser.  If  an  alteration^ 
then  it  is  to  be  taken  as  done  by  the  consent  of  the  party  pre* 
viously  given.  There  is  no  doubt  but  that  the  party  might 
be  bound  by  his  consent  afterward  given.  And  if  there  was 
power  to  sign  and  acknowledge  the  deed,  —  the  same  being 
delivered  to  the  agent  in  blank,  with  authority  in  writing,  ex- 
press or  implied,  to  fill  up  the  blank,  and  thus  perfect  the 
conveyance,  —  its  validity  thus  far  could  not  well  be  contro- 
verted: Drury  v.  Foster y  2  Wall.  24.  The  contract  or  deed, 
when  the  blank  has  been  filled,  expresses  the  exact  agreement 
of  the  parties,  and  nothing  but  an  extremely  technical  view 
can  justify  the  holding  that  it  is  void,  or  in  the  absence  of 
fraud,  even  voidable:  Bridgeport  Bank  v.  New  York  etc.  R,  R. 
Co.,  30  Conn.  231. 

If  the  authority  was  in  writing  in  this  case,  we  do  not  un- 
derstand appellee  to  insist  that  the  blanks  might  not  be  filled. 
But  this  is  denied,  it  being  also  claimed  that  the  authority  was 
not  followed,  if  in  writing.  To  our  minds,  it  is  but  too  clear 
that  it  was  the  intention  of  plaintiff  to  have  the  deed  and  ac- 
companying letter  take  the  place  of  a  power  of  attorney.  That 
be  then  had  unbounded  confidence  in  his  agent,  there  can  be 
no  doubt;  and  that  he  intended  that  this  deed  should  be  filled 
up  by  the  agent,  and  delivered  to  whoever  might  be  the  pur- 
chaser, is  beyond  all  question;  and  that  this  intention  con- 
tinued even  when  he  gave  the  order  to  Cropper,  is  plain  enough,. 
for  Cropper  executed  to  him  a  receipt  showing  that,  if  he  ob- 
tained the  deed,  he  was  to  use  it  in  the  same  way,  if  he  could 
make  a  sale.  This  order,  by  the  way,  Cropper  never  delivered,. 
Dor  is  there  evidence  that  Bartholow  knew  of  its  exi&tence. 

Now,  if  ths  title  was  in  the  son,  or  even  in  Perry,  we  should: 
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be  much  inclined  to  grant  the  prayer  of  this  bill.  We  think 
there  are  circumstances  sufBcient  to  justify  a  court  of  equity 
in  concluding  that  the  Bartholows,  father  and  son,  and  their 
relative,  Perry,  conspired  to  defraud  plaintiff  and  deprive  him 
of  his  property;  but  this,  as  to  Perry  at  least,  more  upon  the 
ground  of  fraud  than  any  want  of  power  in  the  elder  Bartho- 
low  to  fi]l  up  and  deliver  the  deed.  As  to  Roberts,  however, 
there  is  not  in  the  record  the  slightest  evidence  of  a  fraudulent 
purpose.  He  knew  what  the  record  disclosed,  and  no  more. 
He  knew  nothing  of  the  order  to  Cropper  of  Bartholow's  let- 
ters, of  the  circumstances  under  which  young  Bartholow  ob- 
tained his  title.  If  he  had  read  the  original  deed,  as  the  proof 
tends  to  show  his  attorneys  did,  before  taking  his  title,  there 
was  nothing  there  to  put  even  a  cautiously  prudent  man  upon 
inquiry.  It  is  true,  the  grantee's  name,  and  the  other  matters 
before  referred  to,  were  apparently  written  by  some  other  than 
the  pcrivencr  who  draughted  the  body  of  the  deed;  but  when, 
under  what  circumstances,  there  was  nothing  to  indicate. 

Certainly,  it  could  be  as  well  presumed  that  this  was  done 
before  the  deed  passed  from  the  hands  of  the  grantor  as  after- 
ward. And  this  was  as  true  of  his  attorneys  as  of  himself, 
except  as  to  the  knowledge  of  the  handwriting.  Then,  the  fact 
insisted  upon,  that  these  attorneys,  some  months  before,  for 
another  party,  had  examined  Perry's  title  and  declined  to  give 
an  opinion  that  it  was  correct,  is  without  force,  for  the  reason 
that  then  his  title  rested  alone  upon  the  mortgage  foreclosure; 
there  was  no  record  evidence  of  title  through  J.  N.  Bartholow. 
Not  knowing  certainly  the  facts  as  to  the  authority  of  the 
attorney  to  accept  service  of  the  original  notice,  they  would  not 
say  to  the  then  searcher  of  the  title  that  it  was  indisputably 
good.  When  called  upon  by  Roberts,  however,  they  found 
that  Perry  had  title  through  another  and  apparently  perfect 
source,  with  nothing  to  throw  suspicion  on  it;  and  therefore^ 
conceding  that  the  client  would  be  bound  by  the  attorney's 
knowledge  acquired  months  before  and  when  in  the  employ- 
ment of  another,  we  should  still  have  to  hold  that  the  rule  did 
not  apply. 

It  is  true  that  some  time  elapsed  between  the  date  of  the 
deed  from  Owen  to  Bartholow  and  its  recording;  but  not  more 
than  often  occurs  in  transactions,  the  correctness  of  which  no 
one  would  think  of  questioning.  It  is  also  true  that  young 
Bartholow,  as  he  said,  for  Perry,  employed  counsel  to  bring 
the  suit,  which  barred  plaintiff's  right  of  redemption.    But  of 
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this  Roberts  had  no  knowledge,  and  in  the  fact  itself  there  is 
but  little  if  any  significance. 

The  difficulty  with  plaintifTs  case  is,  that  the  confidence 
reposed  by  him  in  his  agent  has  been,  it  may  be  conceded, 
most  wickedly  betrayed.  But  he  placed  it  in  the  power  of 
this  agent  to  deceive  and  injure  others.  He  desired  to  sell 
this  land,  to  sell  as  promptly  and  with  as  little  delay  as  pos- 
fiible.  In  the  utmost  good  faith,  and  relying  most  explicitly 
upon  the  integrity  and  ability  of  this  agent,  he  sent  him  this 
deed,  with  full  authority,  so  far  as  third  persons  were  con- 
cerned buying  in  good  faith  and  for  value,  to  act  for  him,  fill 
it  up,  and  deliver  it.  He  did  no  more  than  this.  When  these 
blanks  were  filled  the  deed  was  perfect.  And  this  was  what 
the  parties  intended.  No  word  of  all  their  correspondence 
contradicts  this.  When  thus  filled  and  delivered,  the  delivery 
was  the  act  of  the  grantor.  It  is  not  necessary  that  the  pos- 
session of  the  instrument  by  the  grantee,  in  order  to  a  valid 
delivery,  shall  be  simultaneous  with  the  assent  thereto  in  the 
grantor's  mind,  but  it  may  take  place  long  afterward,  as  it  may 
before.  This  assent,  when  given,  whether  in  person  or  by 
agent,  gives  character  to  the  possession,  and,  when  given,  im- 
parts, thus  far,  validity  to  the  deed.  But  without  pursuing  the 
fiubject  further,  see  1  Greenl.  Ev.,  sec.  568,  note  3;  4  Greenl. 
Cruise,  p.  25,  note  2;  as  also  cases  cited  by  appellant's  counsel. 

We,  therefore,  without  reaching  the  second  point  in  the 
case,  hold  that  the  plaintifif  has  failed  to  show  sufficient 
ground  for  disturbing  the  title  of  defendant  Roberts,  derived 
through  the  Bartholow-Perry  deed,  and  that  his  bill  should  be 
dismissed.  The  judgment  will  be  reversed,  and  cause  re- 
manded for  this  purpose. 

Reversed. 


iHsntmcsnT  with  Blank  fob  Baboaivvi's  Kami,  ftnd  left  with  agent 
to  fill  op,  effect  of:  BlncknaU  ▼.  Parish,  78  Am.  Dec.  239;  and  see  Borford 
▼.  Peanon,  So  Id.  764. 

Thx  principal  CASS  IS  crncD  to  the  point  that  a  deed  executed  with  a 
blank  for  the  uaone  of  the  grantee,  and  delivered  with  authority  to  fill  the 
blank,  beoomee  a  valid  conveyance  by  the  insertion  of  the  name  of  a  grantee, 
in  Steartt  v.  liaUou,  47  lowik,  194;  and  is  cited  to  the  same  effect  in  Clark  v. 
ilttM.34ld.  192. 
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Allen  v.  MoGalla, 

[25  Iowa,  464.] 

MoBiOAOK  ov  CBAiTiLa,  DuLT  ExscuTED,  18  Yaud  AaAOWt  EzDmo 
CBXDlTOBfl,  with  notice,  although  the  mortgage  be  not  reoorded,  and 
the  mortgagor  retains  poesenion  of  the  property.  The  phraee  '*  with- 
out notice,"  need  in  the  statute,  applies  to  creditors  as  well  as  pur- 
chasers. 

NoncB  Ck>NmcpLATED  BY  Reoordinq  Act  la  not  Actual,  as  dirtinguished 
from  constructive,  but  includes  both. 

Nono  IS  Actual,  if  PuncHAflSR  kfthsb  Knows  ov  Exibtsncb  ov  Ad- 
verse Claim,  or  lb  conscious  of  having  the  means  of  knowledge,  and  does 
not  use  them,  whether  his  knowledge  results  from  a  direct  communica> 
tion,  or  is  gathered  from  facts  and  circumstances. 

Party  Who  Designedly  Abstains  from  Marino  Inquiry,  for  Purpose 
of  avoiding  knowledge,  will  not  be  regarded  as  a  bona  fide  purchaser 
without  notice,  and  is  not  thereby  relieved  from  the  effects  of  the 
knowledge  his  inquiries  would  have  developed. 

Attacuino  Credttor  Wno  has  Ck>NSTRucTivE  KoncB  OF  Mortoaoe  n 
not  Released  from  the  obligation  to  make  further  inquiry,  by  the  fact 
that  he  believed  the  mortgage  to  be  fraudulent,  and  that  it  was  with- 
held from  record  to  hinder  and  defraud  creditors. 

Notice  to  Attorney  is  Notice  to  Client,  at  least  when  the  notice  is  in 
the  course  of  the  transaction  in  which  the  attorney  is  acting  for  his 
client. 

Question  whether  Mortoaoe  will  Cover  After-aoquirxd  Chattels, 
unless  actual  possession  thereof  is  taken  before  being  levied  on  by  an 
attaching  creditor  of  the  mortgagor,  left  undecided. 

To  Constitute  Valid  Attachment  Levy,  the  officer  must  do  such  acts  as 
that  but  for  the  protection  of  the  writ  he  would  be  liable  in  trespass 
therefor. 

Replevin  for  a  stock  of  fancy  goods,  the  plaintiff  claiming 
the  right  of  possession  by  virtue  of  a  mortgage  executed  to 
him  by  Huber  and  Drake,  and  the  defendant,  sheriff  of  Polk 
County,  claiming  the  goods  by  virtue  of  a  writ  of  attachment 
against  Huber  and  Drake.  Verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiff  appealed.  Other  facts  appear  in  the 
opinion. 

WiXhrwD  and  Wright^  and  D.  0.  Finchy  for  the  appellant. 
C  (7.  Nourse  and  C.  H.  Gtatchy  for  the  appellee. 

By  Court,  Cole,  J.  The  only  questions  made  in  this  case 
arise  upon  the  instructions  given  by  the  court  to  the  jury,  and 
the  refusal  to  give  others  asked  by  the  plaintiff.  Without 
giving  the  instructions  at  length  (they  cover  thirteen  pages  of 
the  transcript),  we  will  content  ourselves  by  simply  Btating 
and  deciding  the  questions  involved  in  them. 
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1.  Do  the  words  ''without  notice"  in  section  2201  of  the 
Revision  apply  to  creditors  as  well  as  to  purchasers?  The 
section  is  as  follows:  "No  sale  or  mortgage  of  personal  prop- 
erty, where  the  vendor  or  mortgagor  retains  actual  possession 
thereof,  is  valid  against  existing  creditors  or  subsequent  pur- 
chasers without  notice,  unless  a  written  instrument  conveying 
the  same  is  executed,  acknowledged  like  conveyances  of  real 
estate,  and  filed  for  record  with  the  recorder  of  deeds  of  the 
county  where  the  holder  of  the  property  resides." 

This  section  of  the  statute,  which  is  the  same  as  section  1193 
of  the  code  of  1851,  has  heretofore  been  under  review  in  this 
court.  In  MxUer  v.  Bryan^  3  Iowa,  58,  the  plaintiff  in  the  ac- 
tion  (which  was  replevin)  claimed  the  property  by  purchase; 
no  bill  of  sale  was  recorded,  and  the  vendor  continued  in  pos- 
session. The  defendant  was  the  sheriff,  and  had  seized  the 
goods  as  the  property  of  the  vendor,  under  writs  of  attachment 
against  him.  The  court  instructed  the  jury  that  if  the  vendor 
kept  possession,  the  sale  was  void  unless  there  was  a  bill  of 
sale  acknowledged  and  recorded  like  deeds  of  real  estate.  The 
jury  found  for  defendant,  and  there  was  judgment  accordingly. 
On  appeal  by  the  plaintiff,  this  court  reversed  the  judgment, 
holding  the  instruction  erroneous,  and  that  it  should  have  been 
qualified  by  saying  ''that  the  sale  would  not  be  valid  against 
such  creditors  or  purchasers  without  notice";  citing  Code  of 
1851,  sec.  1193. 

The  case  of  Crawford  v.  Burtorij  6  Iowa,  476,  was  also  a 
controversy  between  a  purchaser  and  an  attaching  creditor. 
The  bill  of  sale  was  so  defectively  acknowledged  as  that  no 
notice  was  imparted  by  its  record.  There  was  judgment  for 
defendant.  On  appeal  to  this  court  that  judgment  was  re- 
versed, because,  if  the  creditor  had  notice  of  the  sale,  that 
would  be  sufficient,  although  the  bill  of  sale  was  not  acknowl- 
edged or  recorded;  citing  Miller  v.  Bryan^  supra;  and  Code  of 
1851,  sees.  1193,  1211. 

McGavran  v.  Hawpt^  9  Iowa,  83,  is  decisive  of  the  question 
made  in  this  case  as  to  the  construction  of  the  statute.  In 
that  case  the  controversy,  as  in  this,  was  between  the  mortga- 
gee in  an  unrecorded  mortgage  and  an  attaching  creditor  of 
the  mortgagor.  The  court,  per  Stockton,  J.,  say:  "The  ques- 
tion for  our  decision  is,  whether  a  mortgage  of  personal  prop- 
erty, executed  and  acknowledged,  but  not  recorded,  where  the 
mortgagor  retains  possession,  is  valid  against  existing  credi« 
tors,  with  notice  of  the  mortgage  at  the  time  of  its  execution. 
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The  provisions  of  the  statute  are  peculiar:  Code,  sec.  1193. 
....  We  think  the  validity  of  the  mortgage  is  not  made  to 
depend  solely  on  the  fact  of  its  being  recorded  before  the  goods 
are  seized  by  the  creditor  on  his  legal  process;  and  that  actual 
notice  of  its  contents  to  the  creditor  is  sufficient  to  give  to  the 
claim  of  the  mortgagee,  by  virtue  of  his  unrecorded  mortgage, 
duly  executed  and  acknowledged,  a  preference  over  the  credi- 
tor with  notice."  And  this  court  therefore  reversed  the  judg- 
ment of  the  district  court;  that  court,  the  present  chief  justice 
then  presiding  therein,  having  ruled  that  the  mortgage,  unre- 
corded, was  of  no  validity,  even  though  the  creditor  knew  of 
its  existence. 

The  opinion  of  the  court  in  the  case  last  cited  also  clearly 
holds  that  the  phrase  "  without  notice,"  in  the  statute,  ap- 
plies to  both  creditors  and  purchasers;  that  such  is  a  fair  con- 
struction of  the  statute,  as  well  as  reasonable  in  itself.  This 
point  is  therefore  res  adjudicaia.  Not  only  so,  but  the  decision 
is  in  accord  with  the  judgment  of  the  court  as  now  constituted. 
Nor  is  there,  in  our  opinion,  any  soundness  whatever  in  the 
argument  at  bar,  to  the  effect  that  such  a  construction  of  the 
statute  tends  to  enable  parties  to  commit  or  facilitate  them  in 
the  perpetration  of  fraud.  The  filing  of  a  mortgage  for  record, 
and  the  recording  thereof,  is  but  constructive  notice  of  its  ex- 
istence; and  if  a  party  has  notice  of  its  existence  otherwise 
than  by  its  record,  the  full  purpose  of  the  statute  is  attained. 
Fraud  cannot  be  perpetrated  under  cover  of  a  notice  to  a  party 
otherwise  than  by  record,  any  more  easily  in  degree  or  effect 
than  when  the  notice  is  communicated  by  means  of  recording. 
Any  distinction  in  this  particular  is  imaginary,  not  real. 

In  support  of  this,  we  might  cite  the  decisions  under  the 
early  English  registration  acts,  as  well  as  under  certain  of 
our  state  laws.  The  early  English  and  some  of  our  state 
statutes  made  no  exception  in  terms  as  to  purchasers,  etc., 
with  notice;  but  all  conveyances,  mortgages,  etc.,  were  de- 
clared to  be  invalid  as  to  subsequent  purchasers,  etc.,  unless 
recorded;  and  yet  nothing  is  better  settled  in  England  and  in 
this  country  than  that  a  purchaser  of  a  legal  title  will  be 
liable  to  all  equities  of  which  he  had  actual  or  constructive 
notice  at  the  time  of  the  purchase;  and  a  purchaser  by  deed 
duly  registered  will,  in  England,  be  restrained  in  equity  from 
availing  himself  of  his  purchase,  when  he  had  notice  of  a 
prior  unregistered  conveyance,  although  the  statute  does  not 
use  the  words  ''without  notice";   and  in  this  country  it  is 


June.  1868.]  Allen  v.  McCalla.  59 

held  both  in  law  and  in  equity  that  a  conveyance  duly  regis- 
tered passes  no  title  whatever  when  taken  with  a  knowledge 
of  the  existence  of  a  prior  unregistered  conveyance.  The 
construction  of  the  statute  and  the  rule  are  the  same,  whether 
the  words  ''  without  notice  "  are  in  the  statute  or  not:  See  au* 
thorities  cited  in  2  Lead.  Cas.  Eq.,  in  the  notes  to  Le  Neve  v. 
Le  Nevty  182;  184.  And  the  rule  is  equally  applied,  and  it 
applies  with  as  much  force,  to  personal  property  as  to  real 
estate,  and  renders  the  purchaser  of  a  chattel  subject  to  all 
trusts  and  equities  of  which  he  had  notice  at  the  time  of  the 
purchase:  See  Id.  183,  and  also  Mechanics^  Bank  of  Alexandria 
V.  Seion,  1  Pet.  299;  Clarl  v.  Flint,  22  Pick.  251  [33  Am.  Deo. 
733].  And  this  is  especially  so  under  our  statute  as  to  mort- 
gage of  personal  property,  and  the  construction  given  to  it: 
See  Miller  v.  Bryan,  3  Iowa,  58;  Crawford  v.  Burton,  6  Id.  476; 
McGavran  v.  Haupt,  9  Id.  83;  Kuhn  v.  Graves,  9  Id.  303;  Camp- 
hell  V.  Leonard,  11  Id.  489;  Torhet  v.  Hay  den,  11  Id.  435;  and 
Hughes  v.  Cory,  20  Id.  399.  In  view  of  the  authorities  cited 
in  notes  to  Le  Neve  v.  Le  Neve,  above  referred  to,  it  might 
well  be  doubted  whether,  if  the  words  "without  notice"  were 
omitted  from  our  statute,  the  same  construction  as  that  here- 
tofore given  by  this  court,  and  now  approved,  would  not  neces- 
sarily follow. 

We  refer  to  this  doctrine  for  the  purpose  of  showing  the 
radical  error  of  counsel  in  supposing  that  fraud  would  be 
facilitated  by  holding  the  words  '*  without  notice  "  in  our  stat- 
ute to  apply  to  creditors  as  well  as  to  purchasers.  For  if  the 
courts  of  equity,  both  in  England  and  in  this  country,  found 
it  necessary,  in  order  to  prevent  fraud,  to  go  beyond  the  lan- 
guage of  the  statute,  so  as  to  apply  it  to  parties  having  notice 
otherwise  than  by  registration,  it  could  hardly  be  contended 
that  fraud  would  be  facilitated  by  giving  full  force  to  the  ez- 
prees  language  of  our  statute,  which  is  in  precise  accord  with 
those  decisions.  In  other  words,  if  courts  of  equity  interpo- 
late those  words  in  the  statute,  where  they  are  omitted,  in 
order  to  prevent  fraud,  to  give  them  force  when  used  in  the 
statute  will  not  facilitate  fraud. 

It  follows  from  the  foregoing  that  the  court  erred  in  holding 
that  the  words  ''without  notice,"  in  the  section  of  the  statute 
quoted,  did  not  apply  alike  to  crediters  and  purchasers,  as  it 
did  by  refusing  the  second  instruction  asked  by  plaintiff,  and 
in  other  of  the  instructions  given. 

It  may  be  proper,  though  perhaps  unnecessary,  to  add  that 
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the  different  construction  which  ohtains  in  Ohio,  New  York, 
Massachusetts,  and  other  states,  grows  out  of  the  different,  not 
to  say  peculiar,  language  of  the  statutes  of  those  states,  and 
hence  we  do  not  deem  it  necessary  to  review  the  authorities 
from  those  states  cited  and  ahly  enforced  by  counsel  in  argu- 
ment at  bar. 

2.  The  next  question  in  order  is,  whether  theT  notice  con- 
templated by  the  statute  is  actual  notice  as  contradistin- 
guished from  constructive  notice,  or  whether  it  includes  both. 
The  district  court  ruled,  and  so  instructed  the  jury,  that  the 
notice  must  be  actual. 

This  question  has  not  been  directly  decided  by  this  court 
as  applied  to  conveyances  of  personal  property  by  mortgage 
or  bill  of  sale.  But  the  same  words,  "  without  notice,"  are 
used  in  the  section  in  relation  to  real  estate  in  substantially 
the  same  connection:  Revision,  sec.  2220.  In  English  v. 
Waples,  13  Iowa,  57,  which  was  a  controversy  between  two 
mortgagees  of  real  estate,  the  mortgage  last  in  date  having 
been  first  recorded,  this  court  stated  and  held  the  general  rule 
as  follows:  The  last  mortgagee  is  entitled  to  priority,  unless 
he  had  actual  or  constructive  notice  of  the  contents  or  exist- 
ence of  the  first,  or  such  notice  as  was  sufficient  to  put  him, 
as  a  reasonable  man,  upon  inquiry;  and  particularly  so,  if 
such  inquiry  would  certainly  lead  to  a  knowledge  or  discov- 
ery of  the  right  or  equity  of  the  first. 

It  is  held  in  the  case  of  Wilson  v.  Miller,  16  Iowa,  111,  which 
also  was  concerning  real  estate,  that  where  a  party  has  actual 
knowledge  of  another's  rights,  or  what  is  the  same  thing  in 
law,  designedly  abstains  from  making  inquiry  for  the  purpose 
of  avoiding  knowledge;  or  in  other  words,  where  a  party 
knows  the  rights  of  another,  or  fraudulently  determines  not  to 
know  them, — in  cither  case  he  is  not  a  bona  fide  purchaser. 

The  doctrine  of  these  cases,  if  it  is  applicable  to  bills  of 
sale  and  mortgages  of  personal  property,  as  well  as  to  convey- 
ances and  mortgages  of  real  estate,  is  decisive  of  the  question 
made  in  this  case.  We  can  see  no  reason  or  principle  upon 
which  to  rest  a  distinction  between  the  two  classes  of  property. 
The  words  of  the  statute  are  the  same  in  the  one  case  as  in 
the  other.  As  a  matter  of  conscience  or  equity,  one  man  has 
no  more  right  to  appropriate  the  personal  property  of  another, 
without  consent  or  compensation,  to  his  own  use  than  to  thus 
appropriate  his  real  estate.  Whatever  would  bind  the  con- 
science of  a  man  in  the  one  case  would  bind  it  in  the  other. 
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We  feel  constrainedy  thereforOi  to  hold,  as  we  do,  that  the  word 
'*  notice,"  as  used  in  our  Btatate,  means  notice  either  actual  or 
constructive. 

But  let  us  look  a  little  at  the  special  facts  of  this  case  as 
disclosed  by  the  record.  The  law  firm  of  Phillips  and  Phil* 
lips  were  the  attorneys  for  Northrup,  Taylor,  &  Co.,  against 
Huber  and  Drake,  in  which  case  the  attachment  under  which 
the  defendant  claims  was  issued.  Two  issues  of  fact  were 
made  between  the  parties  and  tried  to  the  jury:  one,  whether 
the  mortgage  to  the  plaintiff  was  properly  filed  for  record  be- 
fore the  levy  of  the  attachment;  and  the  other,  whether  the 
attaching  plaintiffs  had  notice  of  the  existence  of  the  mort- 
gage prior  to  the  levy  of  the  attachment.  Upon  this  last  issue 
the  attorneys  for  the  attaching  plaintiffs  were  severally  called 
as  witnesses.  J.  H.  Phillips  testified:  ''I  had  the  order  for 
the  note  before  I  filed  the  petition;  the  reason  I  did  not  get 
the  note  before  I  filed  the  petition  is,  that  that  was  our  mode 
of  making  that  collection;  our  mode  in  this  case  was  not  our 
general  mode  in  other  cases;  I  don't  know  how  long  we  had 
that  order;  a  few  days  before  the  attachment,  I  may  have 
heard  a  rumor  that  Mr.  Allen  had  a  mortgage;  ....  I  had 
no  belief  when  the  attachment  was  issued  that  Allen  had  a 
mortgage,  because  I  did  not  know;  I  might  have  suspicioned 
something  of  the  kind,  but  I  don't  know."  William  Phillips 
testified:  "I  don't  know  whether  I  had  a  conversation  with 
Huber  about  the  mortgage  to  Allen;  ....  I  heard  a  rumor 
that  there  was  a  mortgage  on  the  stock;  I  did  not  hear  that 
Allen  had  a  mortgage  at  the  time  I  sued  out  the  attachment; 
I  thought  it  possible  Allen  had  a  mortgage  on  the  stock;  I 
suspicioned  it;  ....  I  never  had  a  belief  as  to  Allen's  hav- 
ing a  mortgage  until  after  I  called  for  the  note;  I  will  say 
that  I  suspected  it  before;  I  think  I  did  not  testify  to  the  jury 
in  this  case  that  I  believe  that  Allen  had  a  mortgage;  I  don't 
know  the  exact  words  I  used  positively,  but  think  1  said,  and 
intended  to  say,  suspicioned;  I  say  I  had  a  suspicion;  .... 
it  was  talked  between  us  (partner  and  self)  that  if  Allen  had 
a  mortgage,  we  would  not  call  for  the  note  for  fear  Allen 
might  put  the  mortgage  on  record  aivd  get  ahead  of  us,  if  he 
had  one." 

In  the  notes  to  Le  Neve  v.  Le  Neve^  2  Lead.  Cas.  £q.  152,  the 
learned  American  annotators,  in  the  commencement  of  their 
notes  of  cases,  say:  ^^  Notice  may  be  either  actual  or  construct- 
ive.    It  is  actual  when  the  purchaser  either  knows  of  the 
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existence  of  the  adverse  claim  or  title,  or  is  conscious  of  hav- 
ing the  means  of  knowledge  and  does  not  use  them,  whether 
his  knowledge  is  the  result  of  a  direct  communication  or  is 
gathered  from  facts  and  circumstances  ";  citing  Mayer  v.  WU^ 
liams,  6  Md.  235. 

Applying  this  law  to  the  facts  as  disclosed  hy  the  testi- 
mony, extracts  of  which  are  given  above,  there  can  be  but 
little  difficulty  in  determining  that  the  notice  was  actual, 
within  the  liberal  rule  thus  stated.  But  it  is  clear,  from  all 
the  instructions,  as  well  by  those  given  as  by  those  refused, 
that  the  learned  judge  who  tried  this  cause  did  not  use  the 
term  **  actual  notice "  with  any  such  liberality  of  construc- 
tion; he  used  the  term  in  the  sense  of  positive  information,  as 
distinguished  from  a  knowledge  of  facts  and  circumstances 
which  would  lead  to  such  information.  The  authorities  are 
reasonably  well  agreed  that  where  a  party  designedly  abstains 
from  making  inquiries  for  the  purpose  of  avoiding  knowledge, 
such  conduct  is  mala  fide  in  itself,  and  will  not  relieve  the 
party  from  the  effects  of  the  knowledge  his  inquiries  would 
have  developed.  Even  where  the  doctrine  of  constructive 
notice  is  held  the  most  rigid,  and  clear  and  decisive  proof  is 
required,  those  courts  also  hold  that  where  a  party  has  de- 
signedly abstained  from  inquiry  for-  the  purpose  of  avoiding 
knowledge,  such  conduct  would  show  that  the  party  had  a 
"  suspicion  "  of  the  truth,  and  a  fraudulent  determination  not 
to  learn  it,  and  therefore  would  charge  the  party  with  notice 
of  whatever  an  inquiry  would  have  imparted:  Jones  v.  Smithy 
1  Harr.  (Mich.)  43;    Whitehead  v.  Jordan,  1  Younge  &  C.  328. 

In  view,  then,  of  the  special  facts  of  this  case,  we  have  even 
less  hesitation  in  holding  that  the  court  erred  both  in  giving 
and  in  refusing  instructions  on  this  point  than  we  had  upon 
the  general  principle  above  discussed. 

3.  Upon  the  subject  of  constructive  notice,  however,  the 
court  went  even  further  against  it  than  by  its  general  state- 
ment of  the  doctrine.  One  instruction  to  the  jury  was  as 
follows:  "  If  you  find  that  the  attorneys  of  Northrup,  Taylor, 
&  Co.  believed  that  some  one  had  a  mortgage  on  the  said 
stock  of  goods  when  tHey  sued  out  the  said  attachment,  and 
that  it  was  being  withheld  from  record  to  hinder,  delays  or 
defraud  creditors  from  the  collection  of  their  debts,  they  were 
not  bound  to  make  further 'inquiry  for  said  mortgage  before 
commencing  the  attachment  suit." 

The  doctrine  of  this  instruction  is,  that  although  a  party 
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has  constructive  notice  of  a  mortgage,  he  may  defeat  it  by  his 
belief  that  the  mortgage  is  void;  in  other  words,  that  the 
belief  of  a  party  will  determine  the  rights  of  his  adversary. 
This  cannot  be  the  law.  The  rights  of  a  party  are  to  be  de- 
termined by  the  facts,  not  upon  belief  simply.  The  belief  of 
the  attorneys  of  Northrup,  Taylor,  &  Co.  that  the  mortgage 
was  fraudulent  could  not  make  it  so;  and  the  rights  of  the 
parties  under  the  mortgage  ought  not  and  cannot  be  affected 
by  such  belief. 

In  Ferrars  v.  Cherry^  2  Vern.  383,  the  defendant  purchased 
an  estate  with  notice  of  a  post-nuptial  settlement,  which  com- 
prised the  estate  in  dispute;  it  was  argued  in  his  behalf  that 
there  was  no  recital  of  the  articles  for  a  settlement  entered 
into  before  the  marriage;  and  that,  for  aught  that  appeared 
to  the  defendant,  the  deed  was  fraudulent  as  against  a  pur- 
chaser; but  the  court  held  that  he  ought  to  have  inquired  of 
the  wife's  relations,  who  were  parties  to  the  deed,  whether  it 
was  voluntary  or  made  pursuant  to  an  agreement  before  mar- 
riage, and  having  notice  of  the  deed,  must  purchase  at  his 
peril,  and  be  bound  by  the  effect  and  consequence  of  the  deed: 
2  Lead.  Cas.  Eq.  143.  This  is  an  authority  in  point,  and  is 
adverse  to  the  ruling  of  the  court  below.  Upon  this  author- 
ity, as  well  as  upon  what  we  deem  sound  principle,  we  hold 
that  it  was  error  to  give  the  eleventh  instruction. 

4.  Another  question  involved  in  the  case  is,  whether  notice 
to  the  attorney  is  notice  to  the  client.  As  to  this  we  need 
only  say  that  the  authorities  are  very  uniform  in  holding  that 
notice  to  the  attorney  is  notice  to  the  client.  But  the  further 
phase  of  the  same  question  was  somewhat  discussed  at  bar, 
and  that  was,  whether  the  notice  to  the  attorney  must  be  in 
the  course  of  the  transaction  in  which  he  is  acting  in  behalf 
of  his  client.  According  to  our  view  of  the  case,  as  presented 
in  the  transcript  before  us,  it  is  not  necessary  for  us  to  decide 
this  question.  It  is  reasonably  clear  that  all  the  notice  the 
attorneys  acquired  of  the  plaintiff's  mortgage  was  acquired 
during  their  employment  by  Northrup,  Taylor,  &  Co.,  and 
would  therefore  bind  them. 

5.  Plaintiff's  mortgage  was  of  a  certain  stock  of  goods,  de- 
scribing them  generally,  situated  in  a  certain  store,  etc.,  '^  to- 
gether with  all  goods  of  every  nature  which  may  come  into 
said  store  in  the  ordinary  prosecution  of  our  business."  The 
question  is  now  made,  whether  the  mortgage  can  cover  any 
goods  not  in  the  store  at  the  date  of  its  execution.    The 
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learned  district  jadge  charged  the  jury  that  the  plaintiff 
could  not  hold  any  goods,  except  such  as  were  in  the  stote 
at  the  time  the  mortgage  was  made,  unless  he  had  reduced 
the  same  to  actual  possession  before  the  levy. 

Without  enlarging  upon  the  question  in  this  opinion  (al- 
ready too  much  extended),  it  may,  perhaps,  be  admitted  that 
the  weight  and  number  of  authorities  hold  with  the  court  be- 
low that  a  mortgage  cannot  cover  after-acquired  property,  un- 
less possession  thereof  is  taken.  (See  the  authorities  cited  by 
counsel  in  their  briefs.)  But  there  are  authorities  entitled  to 
great  consideration  holding  the  contrary  view.  (See  those  cited 
by  appellant.)  The  tendency  of  modern  cases  is  toward  this 
view.  We  are  not  prepared  to  hold  that  the  weight  and  num- 
ber of  the  authorities  are  in  accord  with  the  principle  upon 
which  the  question  rests.  As  the  question  may  not  arise  upon 
another  trial,  and  as  we  might  not  be  entirely  agreed  upon  it,  as 
now  advised,  we  leave  the  question  open  for  future  determina- 
tion. 

6.  A  question  is  made  in  the  transcript  as  to  the  sufficiency 
of  the  levy  first  made,  as  claimed  by  the  defendant.  Upon  this, 
we  content  ourselves  with  stating  the  general  rule.  In  order  to 
make  a  legal  and  valid  levy,  the  officer  must  do  such  acts  as 
that  but  for  the  protection  of  the  writ  he  would  be  liable  in 
trespass  therefor.  Anything  short  of  this  would  not  confer 
upon  the  officer  a  right  of  property  or  possession,  certainly  not 
as  against  a  third  party:  McBumie  v.  Overstreet^  8  B.  Mon. 
303,  304;  Crawford  v.  Newell,  23  Iowa,  463. 

The  eighth  instruction,  as  given,  was  not  of  itself  necessarily 
erroneous;  and  yet  the  plaintiff  was  entitled  to  the  modifica- 
tion as  asked. 

We  have  thus  disposed  of  every  question  made  in  the  caae, 
and  the  judgment  of  the  district  court  is  reversed. 

Notice,  What  is  Sitfficumt  to  Put  Pabtt  on  Inquibt:  Manimm  t. 
KeUy,  74  Am.  Dec  169,  and  note  17S. 

CoNSTRUcnvE  Notice,  Record  of  Deed  as:  Ely  ▼.  Wileoac^  91  Am.  Dea 
436,  and  cases  collected  in  note  441. 

V^hat  Constitutes  Valid  Levy  on  Personal  Pbopibtt:  Daefataon  t. 
Waldron,  S3  Am.  Dec.  206,  and  cases  collected  in  note  214. 

The  principal  case  is  followed,  as  it  respects  the  validity  of  an  on- 
reoordcd  chattel  mortgage  against  creditors  with  actual  notice  thereof,  in 
Cfragin  v.  Camikluul,  2  DiU.  624;  Tiffany  v.  Andermm,  65  Iow%  407;  Baoom 
V.  Hiompmm,  60  Id.  285;  it  is  cited  to  the  point  that  the  knowledge  of  the 
•gent,  aoqoired  in  the  transaction  of  the  business  connected  with  the  agsnoy, 
li  the  knowledge  of  the  principal,  in  Crwue  v.  JHorm,  49  Id.  389;    to  the 
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point  that  in  order  to  make  a  legal  and  valid  Wvj,  the  officer  mnst  do  sach 
acts  as  that  hot  for  the  protection  of  the  writ  he  would  be  liable  in  tree- 
pass  therefor,  in  JSz  y.  SWanUer,  57  Id.  265;  and  is  cited  aa  favoring  the  doc- 
trine that  a  mortgage  of  chattels  may  be  made  to  cover  fatore  aognisitinni, 
and  that  the  rights  of  the  mortgagee  therein  will  be  enforced  against  all  per^ 
Bona  having  notice,  in  Sthcu/enbury  v.  BUhop,  36  Id.  66. 
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Ohb  havino  Siifn.x  Powxr  to  Richvb  ahd  Forward  Appucatioms 
WILL  BB  RuARDRD  A8  AoXNT  ov  Insurbr,  and  if  the  applicant 
knows,  or  is  bound  to  know,  this,  and  also  that  the  application  which  he 
stgnod  was  to  be  forwarded  and  sabmitted  to  the  company  as  the  sole 
basis  of  its  acceptance  or  rejection  of  the  risk,  he  is  bound  to  see  that 
the  statements  and  representations  in  the  application  are  not  essentially 
itntme. 

Iv  Ihsurangb  Aobht  .Who  has  Sdiplt  Powkr  to  Riokivr  and  Forward 
APFUGATioirs  TO  CoMPAiTT  undertakes  to  fill  up  en  application,  and 
is  carrectly  informed  of  an  encumbrance  on  the  property,  and  the  as- 
sored  is  misled  by  the  acts  and  conduct  of  the  sgent  into  supposing  that 
his  answers  were  taken  down  truly,  and  by  the  fault  of  the  agent  he 
does  not  know  the  contrary,  then  the  company,  having  received  the 
premium,  cannot  avoid  liability  because  of  the  existence  of  the  encum- 
brance. 

IXBURAlfCK  AOKNT  WhO  HAS   No  AUTHORITT  OtHIR  THAN  TO  SOUOIT  and 

forwaid  applications  to  the  compsny  cannot  bind  the  latter  by  a  verbal 
permission  to  the  insured  to  store  an  explosive  on  the  premises;  and  the 
company  is  not  estopped  by  such  permission,  unless  it  is  shown  that  it 
knew  of  these  or  similar  acts,  and  did  not  object,  or  that  the  sgent 
held  himself  out  as  possessed  of  general  powers. 
It  is  Compxtbnt  iob  Plaintdt  in  Action  upon  Insitrancx  Pouot  to 
Avoid,  by  way  of  estoppel,  a  defense  set  up  by  the  compsny  slleging  a 
violation  of  the  terms  and  conditions  of  the  policy. 

Action  on  InsuraDce  policy  issued  by  the  defendant  to  the 
plaintiff,  whereby  the  defendant  agreed  to  insure  the  plaintiff, 
against  loss  or  damage  by  fire,  on  his  store-building  and  mer- 
chandise therein.  The  petition  alleged  the  destruction  by  fire 
of  the  building  and  goods  so  insured,  that  due  notice  was 
given  and  preliminary  proofs  made,  and  that  '^  in  all  respects, 
the  conditions  of  the  policy  were  conformed  to  by  the  plain- 
tiff"; and  demanded  judgment  for  the  amount  of  insurance 
and  interest.  The  answer  admitted  the  issue  of  the  policy  by 
the  defendant,  and  the  destruction  of  the  property  by  fire,  as 
alleged;  but  denied  that  the  plaintiff  had  complied  with  the 
terms  and  conditions  of  the  policy.  It  averred,  on  the  con- 
trary, that,  in  violation  of  said  terms  and  conditions,  he  kept 

.     Am.  Dia  Vou  XCYI-^ 


66  Bartholomew  v.  Merchants'  Ins.  Co.         [lowai 

for  sale  and  sold  gunpowder  in  the  building  and  store  insured; 
and,  as  another  defense,  the  answer  alleged  that  the  applica- 
tion was  made  part  of  the  policy,  and  a  warranty  on  the  part 
of  the  insured,  and  that,  in  the  application,  the  plaintiff  stated 
the  property  to  be  free  from  encumbrance,  whereas  both  the 
real  and  personal  property  insured  were  encumbered  by  mort- 
gages. The  plaintiff,  not  denying  that  powder  was  kept  on 
the  premises,  nor  the  existence  of  the  encumbrances,  as  alleged 
in  the  answer,  relied  upon  certain  other  facts,  which  he 
claimed  estopped  the  defendant  to  make  these  defenses,  or 
amounted  to  a  waiver  of  the  conditions  of  the  policy  alleged 
to  have  been  violated.  These  facts  appear  as  follows:  The 
defendant  was  a  foreign  insurance  company,  having  a  state 
agent  in  Iowa,  who  appointed  one  Stevens  as  a  "  traveling 
agent "  of  the  defendant  to  solicit  risks,  and  to  transmit  ap- 
plications and  premiums  to  the  company;  but  he  had  no 
power  to  issue  policies  or  to  make  contracts-  which  would  bind 
the  company  to  issue  policies.  Stevens  applied  to  the  plain- 
tiff to  insure  the  property  in  question,  and  the  plaintiff  con- 
sented. Stevens  then  filled  up  the  blank  application,  and  the 
plaintiff  signed  it.  The  plaintiff  testified  on  this  point  that 
he  had  no  previous  acquaintance  with  Stevens,  that  his  deal- 
ing was  wholly  with  him,  that  he  had  no  knowledge  that  he 
was  without  authority  to  issue  a  policy  or  to  represent  the 
company,  and  that  he  had  not  read  the  application  on  which 
the  policy  issued.  He  was  allowed  further  to  testify,  against 
the  defendant's  objection,  that  he  told  Stevens  there  was  an 
encumbrance  on  the  property  to  be  insured,  and  that  he  asked 
Stevens  if  he  could  keep  one  keg  of  powder,  and  the  latter 
said  that  he  could.  It  was  shown  by  other  evidence  that 
Stevens  received  and  forwarded  this  application  to  the  defend- 
ant, and  that  the  company  approved  the  same,  and  forwarded 
for  delivery  to  the  plaintiff  the  policy  in  suit,  and  which  was 
afterwards  delivered  to  him  by  Stevens.  Other  facts  appear 
in  the  opinion.  The  verdict  was  for  the  plaintiff,  and  the 
defendant  appealed. 

D.  F.  Miller  J  for  the  appellant. 
Rankin  and  McCrary^  for  the  appellee. 

By  Court,  Dillon,  C.  J.  I.  The  numerous  errors  assigned 
relate  to  the  rulings  of  the  court  in  the  reception  and  rejection 
of  evidence  on  the  trial,  and  to  instructions  given,  refused,  and 
modified.     It  wodld  be  prolix  to  allude  to  these  in  detail 
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They  present,  in  various  forms,  the  same  questions,  and  these 
questions  are,  in  substance:  What,  as  respects  the  plaintiff^ 
were  the  powers  of  the  agent,  Stevens?  Were  the  company 
affected  by  the  alleged  verbal  communication  of  knowledge 
of  the  encumbrances  to  Stevens,  he  having  failed  to  insert  a 
truthful  answer  in  this  respect  in  the  application?  Were  the 
company  bound,  by  the  verbal  statement  of  Stevens,  at  the 
time  of  receiving  the  application,  that  the  assured  would  bo 
allowed  to  keep  a  twenty-five  pound  keg  of  powder? 

On  these  subjects,  the  court,  at  plaintiff's  instance,  iii- 
struced  the  jury  as  follows:  "  9.  If  the  agent  was  notified  of 
the  encumbrance  by  plaintiff,  and  the  agent,  through  neglect 
or  oversight,  or  from  any  cause  like  these,  omitted  to  note  the 
encumbrance  in  the  application,  then  the  existence  of  the  en- 
cumbrance is  ho  defense  to  this  suit."  Other  instructions, 
varying  in  language,  but  asserting  the  same  principle,  were 
likewise  given.  Instructions  asked  by  the  defendant,  embody- 
ing the  idea  that,  if  there  was  an  encumbrance  not  named  in 
the  application,  the  policy  based  upon  such  application  was 
void,  and  that  notice  to  the  soliciting  agent  would  not  bind 
the  company,  were  refused. 

This  subject  was  somewhat  considered  by  this  court  in 
Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176  [85  Am.  Dec.  553].  It 
was  there  stated,  if  not  held,  that  whether  the  company  was 
bound  ,by  the  failure  of  the  agent,  in  writing  the  application, 
to  take  down  statements  made  by- the  applicant,  or  by  his 
taking  them  down  incorrectly,  depended  upon  the  powers  of 
the  agent;  that  if  he  had  simply  power  to  receive  and  for- 
ward applications,  the  company  would  not  be  bound;  but  if 
he  had  greater  powers,  either  in  fact  or  as  regards  the  public 
or  the  assured,  the  rule  would  be  different.  The  instructions 
of  the  court,  upon  this  branch  of  the  case,  made  the  defendant 
bound  ^by  notice  of  the  encumbrance  to  Stevens,  even  though 
the  latter  was  known  by  the  plaintiff  to  be  a  special  agent 
with  limited  powers,  to  wit,  with  power  simply  to  receive  and 
forward  applications.  The  application  was  signed  by  the 
plaintiff,  and  it  expressly  stated:  "  The  foregoing  is  a  correct 
description  of  the  property  to  be  insured,  on  which  the  insur- 
ance will  be  predicated,  and  a  warranty  on  the  part  of  the 
assured." 

The  facts  in  the  present  case  are  somewhat  different  from 
those  of  the  Ayres  case,  just  cited,  and  the  instructions  to  the 
jury  should  have  had  reference  to  this  difference. 
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It  is  OTir  opinion,  in  view  of  the  facts  of  the  present  case, 
that  the  court,  in  the  ninth  instruction  above  quoted,  and  in 
others  of  the  same  purport,  stated  the  effect  of  knowledge 
on  the  part  of  Stevens  of  the  encumbrance,  and  of  his 
failure  to  note  it  in  the  application,  too  broadly.  On  this 
point  the  jury  should,  in  substance,  have  been  thus  instructed: 
If  the  plaintiff  knew  of  the  provision  in  the  application  which 
stated  '*  that  the  foregoing  is  a  correct  description  of  the  prop- 
erty to  be  insured,  and  on  which  the  insurance  would  be  predi- 
cated, and  a  warranty  on  his  part,"  and  if  he  knew,  or  had  rea- 
son to  know,  that  Stevens  had  simply  power  to  take  and  forward 
applications,  and  if  he  knew  that  the  application  which  he 
signed  was  to  be  forwarded  to  the  company,  and  would  be  sub- 
mitted to  it  as  the  sole  ba&is  on  which  it  or  its  directors  would 
act  in  accepting  or  rejecting  the  risk,  —  in  such  case,  he  must 
see  that  its  statements  and  representations  are  not  essentially 
untrue.  But  if,  on  the  other  hand,  the  agent  of  the  company 
furnished  and  undertook  to  fill  up  the  application,  and  if  in 
60  doing  he  was  correctly  informed  respecting  the  encumbrance, 
and  if  the  plaintiff  was  misled  by  the  acts  and  conduct  of  the 
agent  into  supposing  that  the  agent  had  taken  down  his  answers 
truly,  and  that  the  application  was  correct,  and  if  through  the 
fault  of  the  agent  he  did  not  know  the  contrary,  then  the  com- 
pany, having  received  the  premium,  cannot  successfully  set  up 
the  existence  of  the  encumbrance  as  a  defense  to  an  action  on 
the  policy. 

These  instructions  proceed  upon  the  idea  that  Stevens,  in 
taking  and  filling  up  the  application,  was  not  the  agent  of  the 
applicant,  but  the  agent  of  the  company. 

This  is  not  the  view  taken  by  the  supreme  court  of  Massa- 
chusetts, which  holds  that  the  agent  of  the  insurance  com- 
pany, in  receiving  and  filling  up  applications,  becomes  the 
agent  of  the  applicant:  See  cases  cited,  Ayres  v.  Hartford  Ins. 
Co.,  17  Iowa,  191  [85  Am.  Dec.  553]. 

But  this  view  has  recently  received  the  sanction  of  the  court 
of  appeals  of  New  York:  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y. 
550,  1867;  and  this  court,  upon  mature  deliberation,  regards 
it,  with  the  limitations  herein  indicated,  as  the  sounder  and 
better  rule:  See  also  Anson  v.  Winneskiek  Ins.  Co.,  23  Iowa,  84 

The  reasons  for  this  view  are  many. 

1.  The  companies  send  out  agents  to  take  applications,  and 
furnish  them  with  blanks  for  that  purpose.  In  the  case  at 
bar,  there  is  in  the  record  a  book  of  instructions  from  the  de- 
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fendant  to  its  agents,  containing  over  two  closely  printed  pages 
of ''  instructions  for  filling  applications." 

2.  The  companies  know  how  important  it  is  to  have  these 
applications  correctly  made  out;  and,  as  a  rule,  they  expect 
their  agents  to  fill  them  up.  In  practice,  we  are  satisfied  this 
is  generally  done  by  the  agents. 

3.  To  comply  with  all  the  many  requirements  of  the  com- 
panies in  relation  to  filling  up  applications  is  difHcult  for  th« 
mass  of  insurers;  and  if  the  applicant  truly  answers  the  ques- 
tions asked,  and  the  agent  does  not  truly  take  down  the  an- 
swers, but  deceives  and  misleads  (even  though  not  designedly) 
the  applicant  into  the  belief  that  his  application  is  all  right, 
and  it  is  signed  by  the  applicant  under  the  belief  thus  8upor- 
indnced  by  the  agent  of  the  company,  the  latter  must,  except 
under  special  circumstances,  impute  the  blame  to  their  agent 
and  not  to  the  applicant. 

4.  Companies  wishing  to  do  a  straightforward  and  legiti- 
mate business  cannot  reasonably  object  to  this  rule,  because  it 
will  make  it  to  their  interest  to  appoint  competent  and  honest 
agents  who  will  not  mislead  them  or  the  public. 

In  this  case,  Stevens  may  purposely  have  omitted  to  state 
the  encumbrance  in  the  application,  lest  the  risk  should,  in 
consequence,  be  rejected  by  the  company,  and  he  lose  his  com- 
mission; and  the  same  motive  would  operate  to  induce  him  to 
deceive  the  applicant  as  respects  the  correctness  of  the  appli- 
cation. Or  the  agent  may  have  honestly  supposed,  in  view  of 
the  amount  of  the  encumbrance,  the  reputation  of  the  assured, 
etc.,  that  it  was  not  worth  while  to  mention  it.  In  either  case, 
his  fraud  or  his  ignorance  should  fall  upon  the  company,  and 
not  upon  the  assured,  acting  in  good  faith. 

5.  This  view  prevents  palpable  injustice. 

The  company  received  the  plaintiff's  money,  paid  as  the 
price  for  the  risk  professed  to  be  taken  by  it.  This  money  the 
company  still  retains.  For  what  did  the  company  receive  it? 
In  consideration  of  insuring  the  plaintiff's  property. 

With  respect  to  the  encumbrance,  it  now  sets  up  a  defense 
which,  if  sound,  makes  the  policy  void  from  the  l)eginning,  — 
a  defense  which  shows  that  in  fact  it  never  assumed  any  risk, 
or  incurred  any  liability  whatever.  If  the  company  and  its 
agents  were  blameless,  and  this  result  had  been  brought  about 
by  the  plaintiff'^s  fault  or  fraud,  it  would  be  all  right.  Not  so, 
however,  if  the  plaintiff  is  without  fault,  and  the  only  fault  in 
shown  to  be  in  the  agent  of  the  company. 
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II.  The  defendant  asked  the  court  to  charge  that  "  if  the 
agent  had  no  authority  other  than  to  solicit,  procure,  and  for- 
ward applications  subject  to  the  approval  or  rejection  of  the 
company  as  to  issuing  a  policy  of  insurance,  defendant  is  not 
bound  by  information  given  to  such  agent  by  plaintiff  not 
reduced  to  writing,  nor  communicated  by  such  agent  to  the 
defendant  before  the  policy  issued."  This  the  court  modified 
by  a  reference  to  the  eleventh  and  thirteenth  instructions 
given  for  the  plaintiff. 

So  in  relation  to  the  powder,  the  defendant  asked  the  court 
to  charge  that  "  if  the  plaintiff  at  any  time  during  the  policy, 
without  the  consent,  in  writing,  of  the  defendant,  had  on  de- 
posit, or  kept  or  used  in  the  house  insured,  an  explosive  sub- 
stance, in  amount  capable,  in  case  of  explosion,  to  increase 
the  hazard,  defendant  is  released  from  liability."  This  was 
given  as  modified  by  the  eleventh  and  thirteenth  of  plaintiff's 
instructions. 

The  defendant  also  asked  the  court  to  chai|;e  that  *Mf 
Stevens  was  only  a  special  agent  to  solicit  applications,  and 
forward  them  to  defendant  to  be  approved  or  rejected  by  de- 
fendant, no  parol  contract  between  him  and  plaintiff  could 
bind  the  defendant  to  let  plaintiff  use  an  explosive  substance 
in  the  premises  insured,  unless  such  agreement  was  brought 
home  to  the  knowledge  of  the  defendant  before  the  policy 
issued."  This  was  given  as  modified  by  the  eleventh  and 
thirteenth  of  plaintiff's  instructions. 

Other  material  instructions  were  expressly  modified  by  the 
aforesaid  eleventh  and  thirteenth  instructions. 

This  makes  it  necessary  to  quote  these. 

The  eleventh,  given  for  plaintiff,  is  as  follows:  *' Where  the 
agent  is  limited  in  his  authority,  but  the  agency  is  private, 
•or  not  public,  and  not  known  to  the  insured,  and  the  agent 
holds  himself  out  as  a  general  agent,  or  purposely  conceals  his 
limited  agency,  and  the  company  permits  his  acts  and  his 
conduct  so  to  appear  to  others  and  the  insured,  so  that  the 
insured  acts  with  the  agent  as  if  possessed  of  general  powers, 
then  the  acts  of  the  agent,  and  notices  to  him,  are  the  acts  of 
the  company,  and  the  special  or  limited  agency,  not  known  to 
the  plaintiff,  is  no  defense." 

The  thirteenth  instruction,  given  for  plaintiff,  is  as  follows: 
"A  company  is  liable  for  the  acts  of  a  special  agent  outside  of 
his  strict  powers,  where  a  company  knows  of  the  exercise  of 
them,  and  does  not  object." 
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Now,  the  eleventh  and  thirteenth  instructions  above  may,  as 
abstract  propositions,  be  correct.  But  in  the  case  in  which 
they  were  given,  they  are  erroneous;  because,  as  we  read  the 
record,  they  were  not  warranted  by  the  evidence. 

Stevens  is  the  agent  referred  to  in  these  instructions.  The 
notice  referred  to  is  notice  of  the  encumbrance^  The  acts  re- 
ferred to  must,  to  be  pertinent,  be  his  alleged  statement  to  the 
assured  that  he  might  keep  one  keg  of  powder.  We  see  no 
evidence  in  the  record  that  Stevens  held  himself  out  to  the 
plaintiff  as  a  general  agent,  or  that  he  purposely  concealed  his 
limited  agency;  much  less  do  we  see  any  evidence  that  the 
company  permitted  his  acts  and  conduct  so  to  appear  to 
others,  and  to  the  insured,  that  the  latter  might  properly  act 
with  the  agent  as  if  possessed  of  general  powers. 

On  the  contrary,  Stevens  did  not,  as  it  seems,  claim  to  have 
power  to  issue  policies,  but  simply  received  the  application  to 
be  forwarded;  and  afterward  he  delivered  the  policy  to  the 
plaintiff.  The  plaintiff  nowhere  swears  that  Stevens  claimed 
to  be  a  general  agent, — nowhere  swears  or  proves  that  the  com- 
pany knew  of  his  acts  outside  of  his  powers,  and  did  not  object 
to  them. 

For  these  reasons  the  judgment  of  the  district  court  must  be 
reversed. 

We  only  add  concerning  the  powers  of  Stevens  that  they 
might,  as  respects  the  plaintiff,  be  greater  than  they  were  in 
fact;  that  his  powers  are  to  bo  measured  by  his  general  em- 
ployment and  the  general  nature  of  bis  duties,  and  not  by  the 
contract  between  him  and  his  employer,  or  private  instruc- 
tions, whether  written  or  printed,  as  to  the  manner  of  execut- 
ing his  agency. 

It  is  not  deemed  necessary  to  examine  more  at  large  the 
questions  made  as  to  the  powers  of  the  agent,  because,  on  the 
retrial,  the  evidence  may  not  be  the  same,  and  because  the 
views  of  the  court  on  the  general  subject  involved  are  given  in 
other  opinions  filed  at  the  present  term. 

3.  It  is  due  to  the  learned  counsel  who  have  twice  argued 
this  cause  that  we  should  notice  one  other  question  urged  by 
the  counsel  for  the  company. 

The  plaintiff  sues  at  law  on  the  policy. 

Defendant  answers,  alleging  that  the  plaintiff  violated  the 
fifth,  sixth,  and  eighth  conditions  of  the  policy.  In  the  nature 
of  a  reply, — for  our  statute,  Revision,  section  2917,  allows  no 
formal  reply,  but  puts  in  a  reply  for  the  party, — the  plaintiff 
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relies  upon  matter  which  he  claims  will  estop  the  defendaat 
to  insist  upon  these  defenses. 

The  company  insists  that  this  matter  of  estoppel  is  not  al- 
lowable to  the  plaintiff,  who,  as  he  sues  upon  the  contract, 
alleging  performance,  must  recover  upon  it  as  it  stands. 

Our  view  is  this:  the  matters  of  the  encumbrance  and  of  the 
powder  are  defenses  set  up  and  to  be  proved  by  the  company. 

The  section  of  the  Revision  just  cited  (section  2917)  allows 
the  plaintiff  to  meet  these  defenses  by  ^*  denial  or  avoidance, 
as  the  case  may  require.'' 

Without  expressing  any  opinion  upon  the  merits  of  the 
matters  urged  by  the  plaintiff  by  way  of  estoppel,  it  is  our 
judgment  that  it  is  competent  in  this  action  for  the  plaintiff 
to  avoid,  if  he  can,  by  the  way  of  estoppel,  the  defenses  set  up 
by  the  company:  Rowley  v.  Empire  Ins,  Co,<,  36  N.  Y.  650. 

Reversed. 


When  CoirrBAOr  ov  Insfrangk  ta  Ck>MFLBTB:  Pino  ▼.  Iimtranee  Co.,  92 
Am.  Dec.  529,  and  note  532. 

Statement  in  Application  ior  Insurance  Amounting  to  Wabbantts 
See  GilUat  v.  Insurance  Co,,  91  Am.  Dec.  229,  and  cases  in  note  234;  Hipteyr, 
Insurance  Co.,  8G  Id.  3C2,  and  note  370. 

Insubancb  Agent,  Poweks  and  Omissions  of:  Sough  ▼.  Insurance  Co., 
7G  Am.  Dec.  5SI,  and  note  589;  Clark  v.  Insurance  Co,,  77  Id.  721,  and  note 
727;  applicant  not  chargeable  with  neglect  of:  Campbell  t.  Insurance  Co,,  72 
Id.  324,  and  note  331 ;  how  £ar  company  is  bound  by  mere  knowledge  on  part 
of:  Ay  res  v.  Insurance  Co.,  85  Id.  553,  and  note  563;  extent  of  authority  of  to 
bind  principal  by  filling  out  application  is  question  of  fact  for  jury:  Houf^r, 
Insurance  Co.,  7G  Id.  580,  and  see  note  589;  waiver  of  condition  in  policy  by: 
Boehen  v.  Insurance  Co.,  90  Id.  787,  and  note  790;  Hoioitz  v.  Insurance  Co., 
93  Id.  321. 

The  principal  case  is  cited  in  support  of  the  rule  that  where  an  appli- 
cant for  insurance  signs  the  application  in  blank,  and  the  agent  of  the  com- 
pany, upon  his  own  motion  and  without  authority  or  direction  from  the 
applicant,  fills  the  blanks,  he  does  not  thereby  become  the  agent  of  the 
applicant,  rendering  the  latter  responsible  for  any  misstatements  he  may 
have  made,  and  that  his  misstatements  will  not  release  the  insurance  com- 
pany from  its  liability,  in  Hingston  v.  jEtna  Ins,  Co.,  42  lowa^  47;  Domndly 
V.  Cedar  Rapids  Ins.  Co.,  70  Id.  C95.  It  is  cited  to  the  point  that  notice  to 
an  insurance  agent  having  power  to  countersign  and  issue  policies,  accept 
risks,  and  receive  premiums  therefor,  is  notice  to  the  insurance  company,  in 
Williams  v.  Niagara  Fire  Ins,  Co,,  50  Id.  568;  and  is  cited  and  approved  as 
to  the  waiver  of  conditions  in  policies  of  insurance  by  the  company,  and  the 
estoppel  of  the  company  by  its  own  acts  or  the  acti  of  its  servants,  in  Oeib  t. 
Tnsurtmee  Co»,  1  Dili  448. 
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Franklin  v.  Twogood. 

[25  Iowa,  mj 

Law  ov  Place  whsbs  Contbaot  is  Madb  will  Ordikaiult  Ootkbn  its 
interpretation,  and  the  rights  of  the  parties  thereunder.  But  when  a 
question  arises  under  the  common  law  or  law  merchant^  not  modified 
by  local  custom  or  statute,  the  courts  of  the  particular  state  will  declare 
for  themselyes  what  the  rule  in  such  case  is,  and  are  not  concluded  by 
what  the  courts  of  the  state  where  the  contract  was  made  have  decided 
relative  thereto. 

COHSTBaCTIOH   GlVEN  BT    SoFRKin    JUDICIAL    TRIBUNAL  OF    StaTB   to   the 

statutes  or  constitution  thereof  will  be  foUowed  by  the  federal  courts, 
and  those  of  other  states,  but  this  rule  dMs  not  apply  when  the  question 
arises  under  the  general  or  common  law.  In  the  latter  case,  adjudica- 
tions of  other  states  have  no  conclusive  force,  and  are  to  be  received 
only  as  aids  or  lights  in  reaching  a  correct  determination. 

Action  upon  a  note  and  mortgage  executed  by  the  defend- 
ant to  the  Racine  and  Mississippi  Railroad  Company.  The 
answer  set  up  that  the  note  was  obtained  by  fraud,  etc.  Judg- 
ment for  the  defendant,  and  the  plaintiff  appealed.  Other 
facta  appear  in  the  opinion. 

C  H.  Conklin^  for  the  appellant. 

/.  M,  Preston  and  Son^  for  the  appellee. 

By  Court,  Wright,  J.  This  case  was  before  us  in  June, 
1865,  and  will  be  found  reported  in  18  Iowa,  515.  Defendant 
there  appealed  from  the  judgment  in  plaintiff's  favor,  which 
followed  the  holding  of  the  district  court,  that  plaintiff  was  a 
holder  for  value  of  paper  indorsed  and  transferred  before 
maturity,  and  as  such,  under  the  law  merchant,  was  pro- 
tected against  prior  equities;  for  the  effect  of  this  construction 
of  the  transfer  was  to  exclude  all  evidence  of  the  alleged  fraud. 
We  held,  however,  that  the  transfer  made  in  the  body  of  a 
separate  instrument,  executed  for  an  independent  purpose, 
did  not  have  the  effect  claimed,  and  that  defendant  should  be 
let  into  his  defense.  On  the  second  trial  he  was  thus  heard, 
succeeded  in  satisfying  the  court  below  of  the  fraud  charged, 
and  plaintiff  now  appeals. 

The  point  principally,  and  indeed  we  may  say  almost  en- 
tirely, relied  on  is  the  action  of  the  court  in  striking  out  cer- 
tain parts  of  the  petition,  and  the  exclusion  of  evidence  to 
prove  the  same  matters. 

The  only  question  is,  whether  these  allegations  were  per- 
tinent or  material,  or  whether  the  facts  claimed,  if  proved, 
had  &  legitimate  place  in  the  disposition  of  the  case.    As 
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offered,  the  testimony  was  substantially  this:  that  the  note 
was  negotiated  at  Racine,  in  the  state  of  Wisconsin;  that  hj 
the  common  law  of  said  state,  as  then  and  subsequently  ad- 
judged and  declared  by  the  supreme  court,  the  indorsement 
and  transfer  of  said  note  and  mortgage  in  the  manner  shown 
carried  with  it  as  an  incident  the  said  mortgage,  and  all  the 
rights  and  equities  connected  therewith;  and  the  purchaser 
and  holder  thereof  took  the  same  free  from  all  equities  and 
defenses;  that  this  was  a  legal  and  valid  commercial  indorse- 
ment, protecting  the  holder  as  fully  and  entirely  as  though 
the  payee  had  indorsed  the  note  on  the  back  thereof,  in  the 
form  usually  required  by  the  law  merchant. 

It  will  be  observed  that  it  is  not  claimed  that  the  rule  of 
commercial  law  or  law  merchant  was  changed  by  any  statute 
of  Wisconsin;  nor  did  plaintiff  propose  to  show  that  there  was 
any  local  custom  obtaining  in  Racine,  and  that  the'  contract 
of  indorsement  was  made  with  reference  thereto.  But  the 
substance  of  the  whole  offer  was  to  show  that  the  supreme 
court  of  Wisconsin  had  given  a  different  construction  to  these 
contracts  from  that  given  by  us  on  the  former  'appeal;  that 
this,  therefore,  established  the  lex  ioct,  and  must  govern. 

We  concede  the  rule  that  the  law  of  the  place  where  a  con- 
tract is  made  will  ordinarily  govern  its  interpretation  and  the 
rights  of  the  parties  thereunder,  and  that  this  applies  to  in- 
<lorsements  as  to  other  contracts.  But  when  it  is  a  law  com- 
mon to  all  the  states,  —  or  rather,  when  it  is  a  question  arising 
under  the  common  law  or  law  merchant,  —  which  court  is  to 
<ietermine  and  declare  what  the  lex  lod  is?  Is  it  competent 
to  show  by  the  decisions  of  the  highest  court  where  the  con- 
tract was  made  that  the  law  has  been  declared  as  plaintiff 
claims,  and  thus  conclude  the  question  in  this  state?  K  so, 
then  the  exposition  of  the  law  by  the  courts  of  a  sister  state — 
not  of  a  statute,  but  of  a  law  which  obtains  here  and  there 
alike  —  becomes,  not  a  light  merely  to  us,  but  absolute  au* 
thority,  excluding  all  investigation  and  commanding  our  im- 
plicit obedience.  Than  this,  few,  if  any,  positions  could  be 
more  dangerous  or  untenable. 

To  begin  with,  it  begs  the  main  part  of  the  argument,  and 
that  is,  that  there  was,  on  this  subject,  any  lex  loci.  In  what 
does  it  differ  from  the  law  of  the  forum?  Is  it  made  different 
by  any  statute,  by  any  custom,  local  or  general?  Have  we 
iiny  statute  in  Iowa  changing  the  rule?  Have  we  any  custom 
or  local  usage  different  from  that  which  obtains  in  Wiacon* 
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ein?  It  is  conceded,  and  must  be,  that  the  rule  of  the  com- 
mon law  ie  the  same  in  both  states.  The  only  difiBculty  is, 
that  the  courts  differ  as  to  what  that  rule  is.  In  determining 
what  it  is,  we«must  avail  ourselves  of  all  the  lights  and  in- 
formation within  our  reach, — looking  to  adjudications  in  Wis- 
cunsin  and  all  the  states  alike,  —  giving  to  all  the  weight  to 
which  they  are  justly  entitled.  We  do  not  determine  it  as  a 
question  of  fact,  but  as  one  of  general  law.  It  is  a  misuse  of 
terms  to  say  the  general  law  merchant  is  one  thing  in  Wis- 
consin and  another  in  Iowa.  And  equally  so  to  say  that, 
because  the  courts  of  that  state  have  given  to  this  law  a  par- 
ticular construction,  such  construction  becomes  to  and  makes 
for  parties  the  lex  lod. 

Now,  the  rule  is,  that  a  construction  given  to  the  statutes  or 
constitution  of  a  state  by  its  supreme  judicial  tribunal  will  be 
followed  by  the  federal  ^courts  and  those  of  other  states.  Not 
so,  however,  when  we  come  to  a  question  under  the  general  or 
common  law.  Adjudications  upon  such  subjects  are  aids  or 
lights,  entitled  to  just  so  much  weight  as  their  reasonableness 
entitles  them  to,  but  possessing  nothing  of  the  conclusive  force 
of  the  former.  And  even  in  the  former,  such  constructions 
are  followed  as  a  matter  of  comity  or  convenience,  to  avoid 
confusion  and  conflict,  and  not  as  possessing  the  absolute 
verity  or  conclusiveness  with  which  we  invest  the  judgments 
and  decrees  of  courts  in  sister  states.  In  the  latter,  the  very 
theory  of  our  separate  existence  as  states,  our  independence 
of  each  other  in  our  judicial  framework  and  polity,  give  to  the 
decision  of  their  courts  the  same  inherent  force.  If  one  shall 
commend  itself  more  to  our  reason  and  judgment  than  an- 
other, it  is  because  of  the  greater  learning  and  ability  of  those 
making  it,  and  not  because  it  has  any  more  power  or  authority 
to  speak  or  definitely  settle  for  others  the  particular  question. 
Adopt  any  other  theory,  and  we  shall  soon  cease  to  have  a 
common  law;  the  law  merchant  will  be  without  uniformity, — 
indeed,  there  will  be  no  such  thing. 

Contracts  will  depend  for  their  interpretation  all  over  the 
Union  upon  the  particular  views  of  the  judges  upon  the 
bench  in  the  state  at  the  time  they  were  made;  in  the  same 
state  there  would  be  no  necessary  uniformity,  unless,  indeed, 
it  might  be  that  the  exposition  of  the  law  as  existing  at  the 
time  of  the  contract  shall  be  excepted  as  entering  into  it,  and 
to  govern  all  subsequent  judges;  and  all  our  well-established 
ideas  of  what  is  meant  by  the  law  of  the  forum  and  of  the 
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place  of  contract  would  be  set  at  defiance.  The  inquiry  in 
Buch  cases  is,  what  is  the  law,  not  what  are  the  facts.  If 
we  inquire  what  are  the  statutes  of  a  sister  state,  we  first  set- 
tle a  fact;  find  out  what  they  are  and  give  then^  a  construc- 
tion, unless  this  has  already  been  done  by  their  courts,  and 
then  even  we  give  a  construction  by  following  theirs.  In 
settling  what  the  common  law  is,  however,  we  have  nothing 
to  do  with  the  fact  or  the  words  of  the  legislative  power;  but 
looking  to  decisions,  text- writers,  and  the  sages  of  the  law,  we 
declare  the  rule,  not  as  existing  here,  but  in  all  the  states,  ex- 
cept as  modified  by  statute.  If  this  is  not  so,  then  the  judges 
make  the  law, — their  rulings  enter  into  and  become  a  part  of 
all  contracts  made  in  their  states,  while  they  remain  undis- 
turbed,— and  thus  we  would  introduce  a  doctrine  which  we 
feel  bound  to  say  has  neither  reason  nor  precedent  for  its  su^ 
port. 

The  objection  to  the  proposed  proof  is  not  placed  upon  the 
ground  that  evidence  may  not  be  received  to  show  the  unwrit- 
ten law  of  another  state  or  country.  It  is  conceded  that  such 
evidence  is  proper. 

But  the  point  ruled  is,  that  as  to  the  common  law  or  law 
merchant, — where  it  has  received  no  modification  from  cus- 
tom or  statute, —  we  must  declare  it  for  ourselves,  aided  by 
such  lights  and  precedents  as  we  find  in  all  the  decisions  and 
authorities  bearing  upon  the  question.  Nor  do  any  of  the 
cases  cited  by  counsel  teach  any  different  doctrine.  Hodges  v. 
Shulery  24  Barb.  68,  so  far  as  it  touches  this  question,  refers 
to  and  relies  upon  Jones  v.  Fales^  4  Mass.  245.  This  latter 
case  holds  that,  by  the  common  law  of  Massachusetts,  all 
cash  notes  are  negotiable,  and  the  form  of  declaring  on  such 
was  extended  to  those  not  negotiable.  Or,  as  it  is  expressed 
in  the  opinion:  "The  statute  of  3  and  4  Anne,  chapter  9,  was 
never  enacted  in  that  state;  but  in  practice  the  provisions  of 
the  first  section  were  early  adopted,  and  the  form  of  declaring 
on  negotiable  notca  resulting  from  that  statute  was  extended 
to  notes  not  negotiable." 

Or,  again:  "  In  this  state  it  has  been  the  immemorial  usage 
for  indorsees  of  notes  not  negotiable  to  declare  against  the  in- 
dorsers  as  on  a  negotiable  note.  The  usage  may  be  explained 
in  a  few  words,"  etc.  That  the  case  before  us  does  not  fall 
within  the  rule  thus  stated  is  but  too  manifest. 

The  other  case  principally  relied  upon  is  Tliatcher  v.  Morris^ 
11  N.  Y.  437.     In  substance,  the  point  there  decided  is,  that 
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where  a  party  seeks  to  enforce  a  contract  in  the  cottrts  of  a 
state,  which  by  its  laws  are  forbidden  and  declared  void,  he 
must  aver  and  prove  where  it  was  made,  and  that  by  the  laws 
of  that  place  it  was  authorized  and  valid.  The  case  in  its 
facts  holds,  beyond  question,  that  prize-money  drawn  by 
tickets  owned  by  plaintiff  in  a  lottery  authorized  and  estab- 
lished by  the  laws  of  another  state,  the  tickets  being  sold  and 
purchased  in  such  state,  might  be  collected  in  New  York, 
though  by  their  laws  lotteries  were  prohibited.  To  this  doc- 
trine there  is  no  conceivable  objection;  and  yet  it  falls  far 
short  of  the  question  before  us.  For  whether  these  lotteries 
were  permitted  or  authorized  by  statute,  or  by  the  common 
law  of  the  state,  the  case  would  have  no  analogy  to  one  where 
there  was  no  stp^tute,  nor  any  common  law  peculiar  to  the 
state  whose  decisions  are  relied  upon  as  controlling  the  tencM*, 
interpretation,  and  nature  of  the  contract.  The  latter  case  is 
the  one  before  us. 

Other  questions  are  made,  minor  in  their  nature,  merely 
referred  to,  and  evidently  not  deemed  of  controlling  impor- 
tance. The  substance  of  the  case  is  found  in  the  point  above 
ruled,  and  the  judgment  below  must  stand  a£Srmed. 

Since  the  announcemeni  of  the  foregoing  opinion,  appel- 
lant's counsel,  in  an  argument  showing  abundant  research 
and  ability,  has  asked  a  rehearing  of  the  point  ruled.  In 
view  of  the  importance  of  the  case  to  the  parties,  as  also  the 
fact  that  the  question  was  a  new  one  in  this  state,  the  request 
was  granted,  and  counsel  have  again  presented  it  for  our  de- 
termination. We  have  thus  been  induced  to  give  to  the  case 
the  most  attentive  consideration,  —  having  the  benefit  of  an 
ai^ument  much  more  elaborate  than  on  the  first  hearing,  — 
and  after  all,  are  brought  to  the  conclusion  that  this  judgment 
should  not  be  disturbed. 

From  the  statement  of  the  case  found  in  the  foregoing  opin- 
ion, it  will  appear  that  much  of  appellant's  argument  relates 
to  a  point  which  is  there  conceded,  certainly  not  denied. 
And  the  same  is  true  as  to  the  bearing  of  many  of  his  au- 
thorities. 

We  have  not  intended  to  hold  that  the  local  laws  of  a  sister 
state,  that  the  common  law  as  peculiar  to  another  state,  may 
not  be  sho?m  by  the  production  of  the  reports  or  adjudicated 
cases  in  such  states,  as  well  as  by  parol  proof. 

And  indeed,  we  are  ready  to  agree  with  Ooldthwaite,  J.,  in 
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Fnge  y.  Murphy,  10  Ala.  885,  and  upon  which  coanflel  relics 
with  more  confidence,  perhaps,  than  any  other  case  cited,  that 
''for  accuracy  of  information  such  reports  seem  equal,  at 
least,  to  the  testimony  of  witnespes,  which,  however  respect- 
able the  individuals  may  be,  must  chiefly,  if  not  entirely,  be 
founded  on  information  derived  from  the  same  sources."  And 
the  case  of  Latimer  v.  Elgiuj  4  Desaus.  Eq.  26,  proves  nothing 
more.  Nor  have  we  pretended  to  hold  that  the  unwritten  law 
of  another  jurisdiction  may  not  be  proved  by  the  testimony 
of  witnesses  as  well  as  by  public  history  and  decided  cases; 
and  to  this  extent  only  are  many  of  the  cases  cited  in  appel- 
lant's argument.  Among  others,  see  McRea  y.  MouLion^  13 
Pick.  53;  Gilchrist  v.  Maryland  Ins.  Co.,  2  Cranch,  874;  Dough- 
erty V.  Snyder^  15  Serg.  &  R.  84  [16  Am.  Dec.  520];  Raynham 
V.  Canton,  3  Pick.  293;  Holman  v.  King^  7  Met.  384;  Church 
V.  Hubbard,  2  Cranch,  274. 

The  question  made  goes  back  of  all  this,  and  as  applied  to 
the  purpose  for  which  the  testimony  was  offered,  presents  this 
inquiry, —  whether  plaintiff  proposed  to  prove  a  fact,  or  whether 
ho  had  any  more  right  to  introduce  the  reports  of  Wisconsin 
than  he  had  those  of  New  York,  Illinois,  or  any  other  state. 
It  is  competent  to  plead  and  prove  the  statutes  of  another 
slate  as  a  fact.  So  it  is  equally  competent  to  prove  by  parol 
the  unwritten  law  of  another  sovereignty.  But  can  you  prove 
by  the  decisions  of  another  state  that  its  courts  have  given  a 
particular  construction  to  the  commercial  law,  —  not  as  exist- 
ing in  that  state  alone,  but  everywhere  generally,  and  hence 
conclude  all  other  courts,  when  they  come  to  pass  upon  similar 
contracts,  though  made  in  the  state  where  such  decisions  are 
announced?  If  so.  what  do  the  decisions  prove? —  that,  in  the 
case  before  us,  the  law  so  declared  is  the  law  of  Wisconsin? — 
that  any  different  rule  obtains  there,  by  custom  or  otherwise, 
than  obtains  and  is  declared  by  the  law  merchant? —  or  rather, 
that  their  courts  have  given  a  particular  construction  to  a 
law  which  is  the  same  there  as  here?  That  the  latter  is  the 
true  statement  of  the  proposition  is  abundantly  shown  from 
the  decisions  themselves. 

Thus  in  Crosby  v.  Roub,  16  Wis.  616,  one  of  the  cases  offered 
in  evidence,  it  is  said  (page  624):  "It  is  claimed  that  this 
note  never  was  transferred  to  the  plaintiff  within  the  rule 
of  the  mercantile  law,  so  as  to  transfer  the  legal  title,  and  that 
therefore  the  equities  between  the  original  parties  may  still  be 
shown  in  defense."    And  again:  *^The  sole  question  is,  whether 
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this  was  a  sufficient  indorsement  of  the  note  within  the  law 
merchant  to  pass  the  legal  title."  See  also  the  head-note, 
where,  after  stating  the  facts,  in  all  respects  as  thej  exist  in 
this  case,  then  follows:  *'  Held,  that  this  was  a  sufficient  indorse- 
ment within  the  law  merchant  to  pass  to  plaintiff  the  legal 
title  to  the  note."  Than  this  language,  could  anything  more 
clearly  show  that  the  courts  in  Wisconsin  give  one  construc- 
tion to  the  law  merchant,  as  applied  to  the  same  facts, — this 
court  another?  If  the  decisions  in  that  state  are  evidence,  so, 
upon  the  same  principle,  would  those  of  this  court  be. 

The  other  two  cases  offered  in  evidence  {Crqfi  v.  Brewster^ 
9  Wis.  503;  StUwell  v.  Kellogg,  14  Id.  461)  decide  nothing, 
except  it  may  be  most  remotely,  bearing  upon  the  point  raised 
in  16  Wisconsin,  just  referred  to,  and  ruled  by  us  in  18  Iowa, 
515.  They  acknowledge  some  general  principles  which  we  do 
not  controvert.  In  neither  of  them  did  the  party  seek  to  re- 
cover upon  a  "farm  mortgage."  And  now  when  we  remark 
that  the  case  before  us  was  commenced  in  1861;  that  the  note 
upon  which  plaintiff  seeks  to  recover  was  dated  May  21,  1856; 
that  the  first  of  the  cases  thus  offered  in  evidence  was  decided 
in  1859,  and  the  last  and  important  one  in  1863, — we  say,  when 
these  facts  are  remembered,  the  absurdity  of  claiming  that 
these  decisions  would  be  evidence  that  the  parties  contracted 
with  reference  to  any  custom  or  law  peculiar  to  that  state,  or 
in  view  of  any  modifications  which  the  common  law  had 
received  there  from  the  decisions  of  their  courts,  is  most 
apparent. 

And  here  we  might,  and  perhaps  should,  stop.  But  what, 
we  ask,  is  the  law  merchant?  It  is  defined  to  be  "a  system  of 
customs  acknowledged  and  taken  notice  of  by  all  commercial 
nations,  and  those  customs  constitute  a  part  of  the  general  law 
of  the  land,  and  being  a  part  of  that  law,  their  existence  can- 
not be  proved  by  witnesses,  but  the  judges  are  bound  to  take 
notice  of  them  ez  officio*^'  Bouvier;  and  in  consonance  with 
this  definition  is  the  language  of  Shaw,  C.  J.,  in  Carnegie  v. 
Morrisoriy  2  Met.  395  (and  upon  which  case,  by  the  way,  ap- 
pellant relies),  'Hhat  some  of  the  rules  applicable  to  the  con- 
struction and  effect  of  contracts  are  founded  in  positive  law, 
established  by  usage  or  by  statute,  which  each  country  will 
establish  for  itself,  according  to  its  own  views  of  convenience 
and  policy,  and  have  a  local  operation;  while  others  are  de- 
rived from  those  great  and  unchangeable  principles  of  duty 
and  obligation  which  are  everywhere  recognized  among  mer- 
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cantile  communities,  and  indeed,  among  all  civilized  natioDB, 
as  lying  at  the  foundation  of  civil  contracts,  and  must  he  con- 
sidered as  having  the  same  effect  wherever,  by  the  comity  of 
nations,  contracts  made  in  one  country  are  allowed  to  be  car- 
ried into  effect  by  the  laws  of  another." 

Now,  we  will  not  say  what  rules,  according  to  its  own  views 
of  convenience  and  policy,  a  state  may  or  may  not  adopt  as 
to  the  construction  or    effect  of  contracts  made  within  its 
limits;  but  we  do  say  that  where  we  are  considering  a  cvi^tom 
which  constitutes  a  part  of  the  general  law  of  the  land,  it  must 
have  the  same  effect,  whether  the  court  determining  it  is  in 
one  jurisdiction  or  the  other.     In  other  words,  if  the  decision 
of  a  sister  state  is  founded,  not  upon  any  local  statute  or  usage, 
but  upon  the  general  principles  of  commercial  law,  the  doc- 
trine announced  is  in  no  manner  binding,  if  it  differs  from 
what  in  our  opinion  are  the  true  principles  of  such  law.     The 
true  interpretation  and  effect  of  contracts  and  instruments  of  a 
commercial  nature  are  sought  for,  not  in  the  decisions  of  local 
tribunals,  but  in  the  general  doctrines  of  commercial  jurispru- 
dence.   Undoubtedly,  the  decisions  of  the  local  tribunals  upon 
such  subjects  are  entitled  to,  and  will  receive,  the  most  delib- 
erate attention  and  respect;  ....  but  they  cannot  furnish 
positive  rules,  or  conclusive  authority,  by  which  our  own  judg- 
ments are  to  be  bound  up  and  governed. 

The  law  respecting  negotiable  instruments  may  be  truly 
declared  in  the  language  of  Cicero,  adopted  by  Lord  Mansfield 
in  Luke  v.  LydCj  2  Burr.  883,  *'  to  be  in  a  great  measure,  not 
the  law  of  a  single  country,  but  of  the  commercial  world  ": 
Sioift  V.  TyaoHy  16  Pet.  18,  19.  In  other  words,  the  positive 
law  of  another  state,  whether  founded  on  statute  or  usage,  it  is 
our  duty,  ordinarily,  to  follow  in  the  interpretation  there  made. 
But  when  we  come  to  a  question  arising  under  the  general 
law  merchant,  it  is  a  misuse  of  terms  to  speak  o{  slUx  loci. 
The  law  of  the  forum  and  of  the  place  of  contract  is,  and  must 
be,  the  same  in  the  case  last  supposed,  else  it  is  idle  to  talk 
about  the  "  general  doctrines  of  commercial  jurisprudence." 

And  after  the  most  patient  examination  of  most  of  the 
many  cases  cited  by  counsel,  we  are  compelled  to  repeat  what 
we  said  in  the  former  opinion,  "'  that  they  do  not  teach  any 
different  doctrine."  Thus  in  Bowen  v.  Newell,  13  N.  Y.  290 
[64  Am.  Dec.  550],  the  question  turned  largely  upon  the  usage 
of  commercial  banks  relating  to  days  of  grace.  The  usage  in 
that  case  became  the  law  of  the  state.     It  was  for  the  state  its 
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podtiye  law.  If  the  object,  in  this  case,  was  to  prove  oiage, — 
a  rule  peculiar  to  Wisconsin, — the  case  might  be  applicable. 
So  in  Curtis  Y.  LeavitU  15  Id.  89,  90,  the  cominon  law  of  New 
York  held  that  to  constitute  a  seal  required  the  impression  to 
be  made  upon  wax  or  some  tenacious  substance;  while  that  of 
England  held  it  such  if  simply  made  upon  paper.  But  the 
question  was  not,  what  was  the  common-law  rule?  but  what 
was  the  common  law,  the  usage,  the  custom  of  a  state?  If 
the  first  had  been  the  inquiry,  would  the  English  decisions 
have  been  reoeiyable  as  evidence? 

In  Carnegie  v.  Morrison^  2  Met.  381,  before  cited,  the  contract 
in  suit  was  held  to  be  governed  by  the  law  of  Massachusetts, 
&nd  the  opinions  of  English  barristers  had  therefore  no  place 
in  the  case. 

And  yet  there,  again,  there  was  no  e£fort  to  show  what  the 
common-law  rule  was, — the  rule  of  the  commercial  law, — but 
that  the  decisions  in  England  had  established  a  rule,  in  view 
of  their  practice  and  system  of  pleading,  different  from  what 
obtained  in  the  commonwealth  where  the  contract  was  made, 
and  by  whose  laws  it  was  to  be  governed.  Then,  again,  there 
was  no  objection  made  to  the  testimony,  and  it  was  at  least 
doubtful,  after  all,  whether  the  rule  was  not  the  same  in  both 
countries. 

Holman  v.  King^  7  Met  884,  is  in  no  respect  analogous. 
There  the  question  was,  what  was  the  statute  of  Greorgia  on  a 
particular  subject.  The  method  of  prdof  was  not  controverted. 
What  construction  had  been  given  to  the  statute  by  the  courts 
in  Georgia  was  left  as  a  question  of  fact  to  the  jury.  Conced- 
ing the  correctness  of  this  last  proposition,  it  does  not  affect 
the  case  at  bar. 

In  Powers  v.  Lynchy  3  Mass.  76,  the  bill  was  made  and  in- 
dorsed in  the  colony  of  Demarara,  where  there  were  but  few 
English  laws, — the  basis  of  its  jurisprudence  being  the  Roman 
Dutch, — and  It  was  held  that  the  indorser  was  to  be  held  by 
the  laws  of  that  country.  If  the  law  had  been  the  same  in 
that  colony  and  Massachusetts,  there  being  a  mere  difference 
of  opinion  as  to  its  meaning,  it  would  have  been  unnecessary 
to  inquire  what  it  was  there. 

The  somewhat  celebrated  case  of  Blanchard  v.  Russell^  13 
Mass.  1  [7  Am.  Dec.  106],  only  holds  where  the  contract  sued 
on  was  made  in  the  state  which  enacted  the  bankrupt  law,  of 
which  the  debtor  was  then  a  subject,  that  a  discharge  there- 
under is  a  bar  to  An  action  by  the  crediter  in  another  state, 
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and  while  the  opinion  is  one  of  the  ablest  of  the  then  chief 
justice  (Parker),  it  decides  nothing  in  conflict  with  the  posi- 
tion taken  by  us  in  this. 

In  Vaneleef  v.  Uteraswn^  8  Pick.  12,  the  rale  referred  to  had 
been  established  in  New  York,  where  the  contract  was  made, 
by  a  series  of  decisions.  Indeed,  the  reporter  (note  3,  p.  14), 
seems  to  regard  it  as  the  true  doctrine  of  the  common  law; 
and  that  it  is  not  is  nowhere  intimated  in  the  opinion. 

Henderaon  v.  Oriffin,  6  Pet.  160,  follows  Jackson  v.  CheWj  12 
Wheat.  163,  to  the  effect  that  the  view  of  a  state  court  upon  a 
rule  of  the  common  law  becomes,  as  a  rule  of  property,  en- 
titled to  the  same  respect  as  those  given  in  the  construction 
of  a  local  statute.  But  the  reason  of  this  is  plain  enough, 
when  we  consider  the.  nature  of  the  two  jurisdictions,  and 
the  necessity  for  it,  upon  which  we  have  no  time  to  enter. 
Whether  the  rule  has  been  adhered  to  in  all  subsequent  cases 
in  that  court  may  at  least  admit  of  doubt. 

What  has  been  before  said  of  Inge  v.  Murphy^  10  Ala.  885, 
and  of  the  preceding  cases,  is  sufficient  to  show  its  inapplica- 
bility. In  North  Carolina,  where  the  deed  of  gift  in  that  case 
was  made,  the  rule  of  the  common  law,  that  no  remainder  in 
chattels  after  the  determination  of  a  life  estate  was  permitted, 
continued  in  force.  It  had  been  altered  in  England,  and 
generally  in  the  United  States,  including  Alabama.  In  hold- 
ing that  it  was  competent  to  show  the  law  of  North  Carolina, 
there  was  no  semblance  of  error.  Indeed,  we  have  nowhere 
denied  the  correctness  of  that  rule.  When  we  further  suggest 
what  is  shown  in  the  statement  above  that  the  common-law 
rule  was  almost,  if  not  entirely,  local  to  the  state  where  the 
deed  was  made,  the  inapplicability  of  the  case  becomes  most 
apparent. 

And  thus  we  have  with  some  care  and  particularity  re- 
ferred to  the  case  upon  which  appellant  relies.  We  do  not 
believe  they  militate  in  the  least  against  the  doctrine  of  the 
former  opinion.  Confirmed  by  our  subsequent  inquiries  in 
the  correctness  of  the  former  order,  it  is  directed  that  the  judg- 
ment of  affirmance  remain  undisturbed. 


CoNSTBUonoif  Of  CoMTRAor,  r«Mrt  to  onttom  aad  usage:  WWiammm  t. 
8mUh,  78  Am.  Deo.  478. 

Vauditt  ahd  Bmcr  ov  Oomtraot  is  in  general  to  be  determined  by  tbs 
law  of  the  plaoe  where  it  was  made:  ChUkmo  ▼.  Pierre^  89  Am.  Deo.  64fl^ 
and  note  647;  Baltkiwre  etc  H.  B.  Oo,  r.  Oiam,  92  Id.  688. 
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Tbk  FBI2VGIPAL  OAflS  IS  oiTED  to  the  point  that  the  deoidons  of  another 
stttte  ooDfltming  the  oommoin  law  or  law  merchant  applicable  to  a  contmct 
there  made  do  not  oonelude  the  conrta  of  Iowa»  in  NaUomU  Bamk  t.  Ortu^ 
t8Io«a»14a 
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UxniR  Iowa  Srami  of  PLKADiira,  No  BsFLiOATioif  is  Requxbxd  to 
AsswKR  ov  DBnorDART  which  admits  the  execution  of  a  policy  of  fire 
inwiranoe  soed  upon,  and  the  Iocs  as  alleged  ui  the  petition,  bat  seta  np 
certain  acts  of  plaintiff  in  Tiolation  of  the  terms  of  the  policy  whereby 
it  became  forfeited.  The  caose  is  at  iasae  upon  such  answer,  the  law 
preaaming  a  fall  denial  thereof,  and  all  matter  properly  in  avoidance,  as 
ilie  replication  of  plaintiff.  The  answer  may  be  controverted  at  the 
trial  by  evidence  in  denial  of  the  facta  averred,  or  by  new  matter  in 
avoidance,  as  if  fnlly  pleaded  under  the  old  system. 

Ubdkb  Iuwa  System  of  Plkadzno,  Pabtt  mat  Admit  in  WunNO  Ant 
Allegation  of  Facts  Pleaded  bt  his  Advebsart  which  otherwise 
woald  be  denied,  controverted  by  mere  force  of  law.  This  admission, 
of  coarse,  dispenses  with  proof  of  all  facts  thus  admitted;  bat  it  does 
not  preclude  the  party  making  it  from  proving  other  independent  facta 
in  avoidance  of  thoee  admitted. 

Pli&dino  and  Peagticb  as  to  Confession  and  Avoidance. ~  Where  de- 
fendant files  a  written  admission  of  facta  pleaded  by  plaintiff,  his  answer 
seta  np  the  facta  relied  upon  aa  matter  in  avoidance;  but  when  plaintiff 
files  a  written  admission  of  facta  pleaded  by  defendant^  the  replication 
being  dispensed  with,  there  is  no  pleading  prescribed  by  the  Iowa  statute 
in  which  such  matter  may  be  embodied. 

Same— Where  Plaintiff  Files  Written  Admission  of  Matters  Al- 
leged IN  I>efendant's  Answer,  in  a  case  where  no  replication  is 
allowable,  such  writing  may,  and  should  by  good  practice,  contain  an 
averment  or  notice  that  the  plaintiff  relies  upon  and  expects  to  show  on 
the  trial  matter  in  avoidance  of  the  allegations  thus  admitted.  But  the 
plaintiff  may  admit  the  facta  pleaded  by  defendant,  without  stating  the 
matters  in  avoidance  to  be  given  in  evidence. 

Objections  not  Made  in  Court  Below  cannot  be  Qrobd  on  Appeal  — 
Affirmative  of  Issue,  Burden  of  Proof,  Bioht  to  Open  and 
Close  —  Effect  of  Confession  and  Avoidance  upon.  —  Where  the 
answer  of  defendant,  in  an  action  upon  a  policy  of  fire  insurance, 
admits  the  loss,  and  sets  up  matter  in  avoidance  of  plaintiff's  right  to 
recover,  the  burden  of  proof  is  upon  defendant,  with  the  consequent 
right  of  opening  and  closing  at  the  trial. 

Same — Where  Plaintiff  Files  Admission  and  Avoidance  of  Facts 
Pleaded  bt  Defendant,  or  where  the  state  of  the  pleadings  and  admis- 
aiooa  is  such  that  he  is  not  entitled  to  recover  without  the  introduction 
of  evidence,  the  bui^en  of  proof  is  deemed  to  be  upon  the  plaintiff,  and 
he  will  be  entitled  to  open  and  close  the  trial. 

RvuNo  OF  Court  as  to  Burden  of  Proof  and  Bight  to  Open  and 
Close  Trial  is  purely  a  matter  of  practice,  and  will  not  be  reviewed, 
nnleas  there  is  evidenoe  of  an  abuse  of  discretion. 
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Oown  HATS  PowEK  TO  OovflOLiDAZB  AonoHs  in  abstnoe  of  any  ezpnn 
•tetatory  directionsy  aad  upon  the  motion  of  oither  partj,  in  a  proper 


CkiMaoLXDATioN  OF  Causbs  ov  AonoN — EriBor  ov  Diyiaxon  otOpxhioh.— 
A  policy  of  insurance,  executed  by  four  companies,  stipulated  tbat  eadi 
acted  for  itself,  and  would  only  be  liable  for  one  fourth  of  the  wfaols 
amount  insured  in  case  of  loss.  A  loss  occurred  under  the  policy,  and 
separate  actions  were  commenced  against  each  of  the  companies  for  its 
proportion  of  the  loss  as  stipulated  in  the  policy.  These  actions  were 
brought  by  the  same  plaintiff,  depended  upon  the  same  eTidence,  in- 
Tolved  the  same  defense,  and  were  defended  by  the  same  attorneys.  A 
motion  was  made  to  so  consolidate  tiiem  as  that  all  should  abide  the  re- 
sult of  the  one  to  be  tried.  This  motion  was  sustained  by  the  district 
oourt.  One  cause  only  was  appealed,  and  it  was  stipulated  in  writing 
that  the  orders  made  in  all  the  causes  might  be  reviewed  on  the  appeal 
record.  Therefore,  defendant's  objection  to  the  ordeir  of  consolidation 
was  considered,  and  the  supreme  court  being  equally  divided  in  opinioiit 
the  ruling  of  the  district  court  was  affirmed  by  operation  of  law. 

Policy  of  Insubancb,  though  Sxtbscribbd  only  bt  UNDEBWBirxBa^  d 
EviPENCB  of  the  contract  entered  into  by  both  parties,  and  binds  both, 
so  long  as  its  conditions  are  complied  with. 

ExFBBssioN  "shall  bb  Void,"  Used  in  Insubanox  PoLicns,  SxnTLr 
Means  that  the  underwriters,  upon  the  Tiolation  of  his  oorenanta  by 
the  assured,  shall  cease  to  be  bound  by  their  coTenants  in  the  policy. 
The  policy  does  not  cease  to  have  a  legal  existence.  The  instrument  is 
forfeited  at  the  option  of  the  innocent  party;  but  he  may  waive  the  for- 
feiture, and  the  contract  will  then  stand  as  if  no  breach  had  occurred. 

Waiver  of  Ck>NDrnoN  in  Policy  of  Insurance  —  Estoppel. — A  condi- 
tion in  a  policy  of  fire  insurance,  that  if  the  risk  be  increased  by  a 
change  of  occupation  or  other  means  within  the  control  of  the  assored, 
without  the  written  consent  of  the  insurers,  "the  policy  shall  be  void," 
being  inserted  for  the  benefit  of  the  insurers,  they  may  dispense  with  a 
compliance  therewith,  or  waive  a  forfeiture  of  the  policy  incurred  by  a 
breach  thereof,  and  become  estopped  thereby  from  setting  up  such  eon- 
dition  or  breach  in  an  action  for  a  loss  subsequently  occnrring. 

pABOii  Evidence  is  Admissible  to  Prove  that  Written  Contract  n 
Discharged,  or  that  damages  for  its  non-performanee  were  waived,  or 
that  performance  of  part  of  the  contract  was  dispensed  with,  thoQgh  it 
would  be  inadmissible  to  contradict  or  alter  a  written  instrument. 

Contract  of  Insurance  need  not  be  Specialty,  or  Even  in  WRrnHO. 
It  may  be  oral  only. 

Insurance  Company  may,  wtthoct  Writino,  Waive  Forfeiture  arisdiig 
from  breach  of  condition  in  its  policy.  It  may  be  by  parol,  at  least  in 
a  case  where  the  policy  is  not  attested  by  the  corporate  seal  of  the  com- 
pany, and  is  therefore  not  a  specialty. 

Waiver  of  Forfeiture  of  Insurance  Policy,  qr  DraPEHBiriDN  of  Per- 
formance OF  TTB  Conditions,  What  will  Amount  to. — Any  acts, 
declazations,  or  course  of  dealing  by  the  insurers,  with  knowledge  of 
the  facts  constituting  a  breach  of  a  conditioa  in  the  pc^cy,  leoegninng 
and  treating  the  policy  as  still  in  force,  and  leading  the  aasored  to  regard 
himself  as  still  protected  thereby,  will  amount  to  a  waiver  of  the  f orfeit- 
nie  by  reason  of  such  breach,  or  to  a  dispensation  of  the  performance 
of  tiie  conditions  of  the  policy,  and  will  estop  the  company  from  setting 
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up  the  same  as  a  defense  when  sued  for  a  sabseqnent  loM.    Ones  cited 

fllnstrating  this  doctrine. 

OORDrnON    OF     CoNTBAGT    JTEXD    not    BB    SuFPOBTED    BT    OOlfSZDBRATIOir. 

The  contract  itself  mnst  be,  bat  the  oondxtion  is  in  no  wise,  dependent 
upon  the  consideration;  and  while  it  may  influence  the  parties  in  fixing 
the  amount  of  the  consideration,  the  law  will  not,  in  the  absence  of  fraud, 
inquire  into  the  sufficiency  of  the  latter,  nor  hold  a  contract  invalid  be- 
cause not  founded  on  a  full  or  just  consideration. 

Waivbr  of  Conditions  in  Insurancb  Policy,  ob  Fobfkitubb  Arising 
FROM  BcsACH  THEBBOF,  need  not  be  founded  on  any  new  consideration. 
The  adequacy  of  the  consideration  is  not  a  matter  of  inquiry;  the  con* 
sideration  itself  is  no  element  of  the  conditions;  and  they  may  be  waived 
or  dispensed  with  by  an  agreement  without  consideration. 

IxauRANCB  (Company  is  Bound  by  Acts  of  its  General  Aobnt,  which 
are  within  the  scope  of  the  general  authority  be  possesses,  even  though 
he  violates  limitations  upon  that  authority  which  are  not  brought  home 
to  the  knowledge  of  the  party  with  whom  he  deals. 

POiWBR    OF    InSURAUCE    AgENT    TO    DlBPENSB    WTJH    CONDITIDNa    AND    TO 

Waive  Fobfeiturbs  of  Policy.  — The  local  agent  of  a  foreign  insurance 
company,  clothed  with  authority  to  effect  contracts  of  insurance,  to  fix 
Fates  of  premium,  to  give  consent  to  the  increase  of  risks  and  change  of 
occupation  of  buildings  insured,  to  cancel  policies  on  account  of  incroase 
of  risk,  and  to  exercise  supervision  over  the  property  covered  by  policies 
issued  at  his  agency,  is  a  general  agent,  and  lias  power,  without  express 
authority,  to  dispense  with  conditions  and  waive  forfeitures  arising  from 
a  breach  thereof,  in  the  absence  of  any  limitation  upon  his  authority 
known  to  the  assured.  And  such  waiver  and  dispensation  will  be  bind- 
ing upon  his  principaL  Gases  cited  in  support  of  this  view,  and  conflict 
of  authority  referred  to. 

Imfliet>  and  Incidental  Powers  of  Inscrancb  Agent.  — The  power  of  an 
insQinuice  agent  to  Bx  rates  of  premium,  to  give  consent  to  the  increase 
of  risks  and  change  of  occupation  of  buildings  insured,  to  cancel  policies 
on  account  of  increase  of  risks,  and  to  exercise  supervision  over  the 
property  covered  by  policies  issued  at  his  agency,  etc.,  are  necessary  in- 
cidents of  his  general  authority  to  effect  contracts  of  insurance,  to  con- 
duct the  business  at  his  agency,  and  to  do  all  things  necessary  and  proper 
In  the  prosecution  thereof,  —  all  of  which  he  has  implied  authority  to  do, 
subject,  of  course,  to  limitations  imposed  by  his  principals  and  known 
to  those  with  whom  he  deals. 

Waiver  Arising  from  Failure  to  Gancel  Insxtranoe  Poucy.  —  Though 
not  necessary  to  the  determination  of  this  case,  Beck,  J.,  was  incliued  to 
the  opinion  that  where,  by  the  terms  of  a  policy,  the  underwriters  re- 
serve the  right  to  cancel  it  upon  the  risk  being  increased,  by  paying  to 
the  assured  the  unearned  premium,  and  the  risk  is  increased,  of  which 
the  underwriters  liave  notice,  but  fail  to  exercise  the  right  to  cancel,  this 
amounts  to  a  waiver  of  the  forfeiture  resulting  from  the  breach  of  the 
condition  against  the  increase  of  the  risk. 

Waiver  of  Forfeiture,  Rbsultixo  from  Breach  Occasioned  by  Ghangb 
IN  Occupancy  of  Building  Increasing  Risk,  Extends  not  only  to 
breaches  occasioned  by  the  occupancy  before  such  waiver,  but  to  those 
resulting  from  a  continuation  of  such  occupancy. 

Waiver  or  Dispensation  of  Prohibition  in  Policy  of  Insurance  — 
Consent  to  Gertain  Occupancy  Ga rries  Incidents.  —  A  consent  by 
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the  inaorers  to  the  occupation  of  the  insored  building  for  a  oertain  man- 
ufactory carries  with  it  a  consent  to  the  keeping  and  use  on  the  prem- 
ises of  any  article  necessary  to  the  manufeMsture^  oir  oommooly  used 
therein,  although  the  keeping  of  such  article  is  expressly  prohibited  in 
the  policy.  In  such  a  case  the  consent  to  the  manufacture  necessarily 
operates  to  waive  or  dispense  with  the  prohibition. 

BlASONABLB  TiMB  MUST  BE  GiVBN  IN  WhICH  TO  COMPLT  WITH  CONDmOKa 

Connected  with  Change  of  Occupancy.  If  the  general  agent  of  an 
insurance  company,  after  a  change  in  the  occupancy  of  an  insured 
building,  involving  an  increase  of  the  risk,  consents  to  the  continuance 
of  the  policy,  on  condition  that  an  iron  door  shall  be  put  into  the  build- 
ing, but  without  designating  any  particular  time  within  which  this  *»*«1I 
be  done,  the  assured  is  entitled  to  a  reasonable  time  to  put  it  in;  and  if 
after  the  exercise  of  reasonable  diligence  to  get  the  door  put  in,  the 
building  is  destroyed  by  fire,  the  company  oannot  reaiat  pajoiMit  d  the 
loaa  on  the  ground  that  the  door  waa  not  in. 

Action  upon  a  policy  of  InBurance.  The  facts  not  stated  in 
the  opinion  are  these:  The  Germania  Fire  Insurance  Company, 
the  Hanover  Fire  Insurance  Company,  the  Niagara  Fire  In- 
surance Company,  and  the  Republic  Fire  Insurance  Company, 
all  of  the  city  of  New  York,  each  acting  and  contracting  for 
itself,  and  not  one  for  the  other  or  others,  in  consideration  of 
one-fourth  part  of  the  sum  of  $825  to  each  of  them  paid  by  the 
assured  named  below,  each  insured  Charles  Viele,  of  Evans- 
ville,  Indiana,  against  loss  or  damage  by  fire,  to  the  amount 
of  one-fourth  part  of  the  sum  of  $55,000,  for  the  term  of  one 
year,  upon  the  Le  Claire  Row  and  Post-oflSce  Block.  Each  of 
said  companies  agreed  to  make  good  to  the  assured,  his  ex- 
ecutors, adminstrators,  and  assigns,  all  such  immediate  loss 
or  damage,  not  exceeding  in  amount  the  sum  insured  by  such 
company  as  aforesaid,  as  should  happen  by  fire  to  the  prop- 
erty above  specified,  from  January  1,  1865,  at  noon,  to  Janu- 
ary 1,  1866,  at  noon.  This  policy  was  signed  in  the  city  of 
New  York  by  the  presidents  of  the  various  above-named 
companies,  attested  by  their  respective  secretaries,  and  coun- 
tersigned by  the  agent  of  the  above-named  companies,  at 
Davenport,  Iowa,  on  January  1,  1865.  Defendant's  answer 
admitted  the  issuing  of  the  policy,  the  loss  by  fire,  notice 
of  loss  to  defendant,  ownership  of  property  in  plaintiff,  and 
that  there  was  no  further  insurance,  but  set  up  the  following 
special  defense:  that  at  the  time  the  policy  was  issued, 
the  building  lost  by  the  fire  was  used  for  mercantile  purposes, 
and  for  '*  manufacture  of  materials  which  were  not  of  an  extra 
combustible  nature  ";  that  after  the  contract  of  insurance  was 
entered  into,  and  before  the  fire,  the  plaintiff  leased  portions 
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of  the  building,  to  be  used  for  the  manufacturing  therein  of 
"rustic  window  shades,"  without  having  obtained  the  written 
consent  of  defendant,  and  contrary  to  the  terms  of  the  policy; 
that  in  the  manufacturing  of  said  rustic  window  shades,  pine 
slats  and  splinters  of  wood,  benzole,  benzine,  or  naphtha,  var- 
nish, paints,  etc.,  were  used,  and  large  quantities  of  shavings 
were  constantly  being  made,  and  other  combustible  substances 
created,  greatly  increasing  the  risk  and  hazard  of  the  building 
insured  in  said  policy;   that  such  risk  and  hazard  was  not 
covered  by  the  policy,  and  continued  to  the  time  of  the  fire; 
that  plaintiff  paid  no  additional  premium  on  said  policy  on 
account  of  said  increased  risk,  and  defendant  waived  no  rights 
accruing  on  account  of  the  same;  that  contrary  to  the  terms 
of  the  policy,  plaintiff  permitted  benzine  to  be  kept  upon  the 
premises;  whereby  plaintiff  had  lost  all  right  to  recover  under 
said  policy,  and  that  it  had  become  void,  etc.    Defendant  filed 
an  admission  that  the  burden  of  proof  was  on  itself,  and  that 
without  any  proof  plaintiff  would  be  entitled  to  judgment  on 
the  pleadings.     Plaintiff  moved  for  the  consolidation  of  the 
cause  with  three  other  causes  pending  in  the  same  court,  each 
upon   the   same  policy,  for  the  same   loss,  and  respectively 
against  the  Hanover,  Niagara,  and  Republic  insurance  com- 
panies, or  that  all  four  of  said  causes  abide  the  event  of  the 
one  first  tried,  subject  to  the  same  exceptions,  motions,  etc. 
This  motion  was  based  upon  the  afiidavit  of  plaintiff's  agent, 
to  the  effect  that  all  of  said  actions  were  brought  upon  the 
same  policy  of  insurance  to  recover  for  the  same  loss;  that  the 
same  defenses  were  set  up  in  all  of  them;  that  the  defendants 
were  represented  by  the  same  attorneys  in  each  cause;  that 
the  defendants  had  entered  into  a  mutual  arrangement  for 
issuing  policies  of  the  kind  and  character  of  the  one  upon 
which  the  said  suits  were  based,  and  had  a  joint  agency,  rep- 
resenting all  of  said  companies,  called  the  '^underwriters' 
agency,"  under  which  the  policy  sued  on  was  issued,  and 
under  which  all  such  joint  business  was  conducted,  including 
the  settlement  and  adjustment  of  losses,  and  settlements  of 
suits,  etc.;  that  said  companies  had,  under  such  underwriters' 
agency,  a  general  agent  for  the  state  of  Iowa,  who  attended  to 
the  defense  of  said  suits,  and  who  had  given  personal  atten- 
tion to  them;  and  that  the  attorneys  of  defendants  in  all  of 
said  actions  were  employed  by  said  agent  of  all  of  said  de- 
fendants to  defend  all  of  said  suits.    A  similar  motion  was 
made  in  each  of  the  other  cases,  based  upon  like  affidavits. 
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Upon  these  motions  and  affidavits,  the  court  ordered  that  the 
other  causes  abide  the  event  of  this  cause,  and  that  the 
same  verdict  and  judgments  be  entered  therein  as  should 
be  entered  in  this  cause,  unless  defendants  showed  cause 
to  the  contrary,  by  affidavit,  before  the  conclusion  of  the 
trial  in  this  cause.  Defendants  respectively  excepted  to 
this  order.  Prior  to  trial,  plaintifif  filed  an  admission  to 
the  effect  that  after  the  execution  of  the  policy,  and  be- 
fore the  loss,  the  plaintiff,  without  the  consent  of  defendants 
in  writing  on  the  policy,  leased  a  part  of  one  of  the  buildings, 
to  be  used  for  the  manufacture  of  rustic  window  shades;  that 
it  was  so  used,  and  occupied  at  the  time  of  the  loss,  and  that 
the  risk  was  thereby  increased.  This  admission  closed  with 
an  averment  that  plaintiffs  would  rely  upon  proving  matter  in 
avoidance  of  the  defense  therein  admitted,  which  would  estop 
defendants  setting  up  the  same.  This  admission,  in  the  body 
thereof,  set  out  that  it  was  "  for  the  purposes  only  of  the  trial 
of  the  cause  at  the  present  term,  and  for  no  other  purpose." 
Plaintiff  submitted  the  following  question  to  the  jury,  to  be 
answered  as  a  special  finding:  ''Did  the  defendant,  by  its 
agent,  Verder,  with  knowledge  of  all  the  facts  claimed  by  de- 
fendant to  constitute  breaches  of  the  conditions  of  the  policy 
sued  on,  by  its  conduct  and  language  to  the  plaintiff,  or  his 
agent,  recognize  and  treat  said  policy,  and  the  insurance  thereby 
made,  as  still  continuing  and  in  force,  and  induce  the  plain- 
tiff, or  his  said  agent,  so  to  regard  it? "  Answer:  "  Yes." 
Defendant  then  submitted  the  following  questions  to  be  an- 
swered as  special  findings:  1.  '^  Was  benzine  kept  on  the  prem- 
ises in  question,  after  the  policy  was  made,  and  without  the 
written  consent  of  defendant,  in  cans  for  use?"  Answer: 
"  Yes."  2.  "  Was  any  additional  consideration  paid  or  agreed 
to  be  paid  by  the  plaintiff  to  the  defendant  on  account  of  the 
increase  of  the  risk  to  the  building  in  question?"  Answer: 
"  No."  3.  "  Was  any  additional  premium  paid,  or  agreed  to 
be  paid,  by  the  plaintiff  to  the  defendant  for  the  privilege  of 
keeping  benzine  on  the  said  premises  after  the  issuing  of  the 
policy?"  Answer:  "No."  4.  **  Did  the  defendant,  after  the 
increase  of  the  risk  as  admitted  by  the  plaintiff,  condition- 
ally consent  to  the  continuance  of  the  insurance  on  the 
building  in  question?  and  if  so,  was  one  of  such  conditions 
that  a  new  stove  and  zinc  under  should  be  put  in  the  room, 
ID  said  building,  used  as  a  tobacco  factory? "  Answer: 
"  Yes."     6.  *'  If  such  was  one  of  the  conditions,  was  such  con- 
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dition  complied  with  by  the  plaintiff  before  the  fire  in  ques- 
tion?"  Answer:    "Yes."    6.    "  Did  the  defendant,  after  the 
increase  of  the  risk,  as  admitted  by  the  plaintiff,  conditionally 
consent  to  the  continuance  of  the  insurance  on  the  building  in 
question?  and  if  so,  was  one  of  such  conditions  that  an  iron 
door  should  be  put  in  a  room  occupied  by  one  of  the  rustic 
window  shade  factories  in  the  fourth  story  of  the  building  in 
question?  "    Answer:  "  Yes."    7.  "  If  such  was  one  of  the  con- 
ditions, was  it  ever  complied  with  by  the  plaintiff  before  the 
fire?  "    Answer:  "  No."     Of  its  own  motion  the  court  then  re- 
quired of  the  jury  answers  to  the  following  questions,  viz.: 
1.  "If  you  answer  the  first  question,  in  relation  to  keeping  ben- 
zine on  the  premises,  ^  Yes,'  then  you  will  also  answer  the  follow- 
ing questions:    2.  Was  benzine  a  necessary  or  usual  article  in 
the  manufacture  of  rustic  window  shades?  "   Answer:  "  Yes." 
3.  ''  Was  it  kept  in  small  quantities  for  daily  use,  or  was  it 
kept  in  large  quantities?    State  the  quantities  usually  kept 
on  hand."    Answer:  "  In  small  quantities,  from  one  to  two 
gallons."    4.  "  Did  the  agent  of  the  insurance  company  give 
any  directions  as  to  the  manner  of  keeping  benzine,  and  if 
so,  was  it  kept  as  he  directed? "    Answer:   *•  Yes."     5.  "  If 
you  answer  the  seventh  and  last  question  submitted  by  the 
defendant  '  No,'  you  will  then  answer  the  following  question: 
Had  said  iron  door  been  ordered,  and  had  all  reasonable  ef- 
forts been  made  to  have  it  put  up  before  the  fire?    Answer: 
"  Yes."     Plaintiff  moved  the  court  to  set  aside  the  special  ver- 
dict of  the  jury  upon  question  numbered  6,  because  the  find- 
ing was  contrary  to  the  evidence,  and  also  moved  for  judg- 
ment on  the  general  verdict.     Defendant  moved  the  court  to 
set  aside  the  special  findings  upon  questions  asked  by  plain- 
tiff, numbered   1,  2,  4,  and   6,  and  upon   question  5  sub- 
mitted by  defendant;  and  also  the  general  verdict:  1.  Because 
such  findings  were  contrary  to  the  evidence;    2.  Because  of 
errors  of  law  in  the  instructions  of  the  court;   3.  Because  the 
verdict  and  special  findings  were  contrary  to  law;    4.  Because 
of  error  in  refusing  to  submit  to  the  jury  other  questions  re- 
quested by  defendant;     5.     Because  of  error  in  refusing  cer- 
tain instructions  requested   by  defendant.     Defendant  also 
moved  for  judgment  upon  the  special  findings.     Defendant's 
motions  were  overruled,  and  exceptions  taken  thereto.     Plain- 
tiff's motion  to  set  aside  the  special  finding  was  also  over- 
ruled, and  exceptions  taken,  and  judgment  was  rendered  upon 
the  general  verdict  against  defendant  for  $3,421.80.    Plaintiff 
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appealed  from  the  judgment  of  the  court  upon  his  motion  to 
set  aside  the  special  verdict  of  the  jury  in  response  to  question 
6  of  defendant.  Defendant  appealed  from  the  nilingSf  or- 
ders, and  final  judgment  of  the  court. 

Davison  and  TruCy  James  T.  Lane^  and  8.  B.  Paul^  for  the 
appellant,  the  insurance  company. 

Putnam  and  Rogers,  for  the  appellee,  Viele. 

By  Court,  Beck,  J.  This  cause  has  been  conducted  by  the 
respective  counsel  of  the  parties  with  ability,  learning,  and 
zeal  fully  commensurate  with  its  importance.  The  record  at- 
tests the  skill  displayed  by  the  counsel  at  the  trial  in  the  dis- 
trict court.  In  addition  to  complete  and  exhaustive  printed 
arguments  submitted  in  this  court  in  behalf  of  each  party, 
which  exhibit  great  learning  and  industry  in  their  prepara- 
tion, we  have  had  the  benefit  of  a  most  thorough  and  pro- 
found oral  discussion  of  the  questions  involved,  by  Mr.  Lane 
for  the  defendant,  and  Mr.  Rogers  for  the  plaintiff.  These 
arguments  cannot  be  too  highly  commended  for  the  evidence 
they  exhibit  of  patient  industry  in  the  collection  of  authorities, 
and  thoughtful  consideration  of  the  questions  which  arise  in 
the  case.  The  industry  and  ability  of  counsel  in  the  argu- 
ment have  greatly  abbreviated  our  labors  in  the  investigation 
of  these  questions,  and  we  enter  upon  their  discussion  with  a 
satisfactory  feeling  of  preparation,  for  which  we  are  free  to  ac- 
knowledge our  obligation  to  the  attorneys  who  have  argued 
the  cause. 

1.  The  assignment  of  errors  first  presented  in  argument  for 
our  consideration  relates  to  the  action  of  the  court  in  reference 
to  the  admission  of  plaintiff,  to  the  effect  that  the  terms  of  the 
policy  had  been  violated,  as  averred  in  the  answer  of  defend- 
ant. The  defendant  in  separate  motions  moved  to  strike  the 
paper  from  the  files,  to  strike  out  the  notice  therein  contained, 
that  evidence  in  avoidance  of  the  admitted  defenses  would  be 
relied  on,  for  judgment  upon  the  pleadings,  and  finally  for 
permission  to  open  and  close  the  cause  upon  the  trial.  These 
motions  were  severally  overruled. 

The  answer  of  defendant  admitted  the  execution  of  the 
policy,  and  the  loss  as  alleged  in  the  petition,  but  set  up  cer- 
tain acts  of  plaintiff  in  violation  of  the  terms  of  the  policy 
whereby  it  became  forfeited.  Under  our  system  of  pleading, 
no  replication  is  required  to  an  answer  of  this  character,  and 
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the  cause  is  at  issue  thereon,  the  law  presuming  a  full  denial 
thereof,  and  all  matter  properly  in  avoidance,  as  the  replica- 
tion of  plaintiff.  The  answer  may  be  controverted  at  the  trial 
by  evidence  in  denial  of  the  facts  averred,  or  by  new  matter 
in  avoidance,  as  if  fully  pleaded  under  the  old  system.  The 
Revision  (section  2917)  provides  that  a  party  may  admit  in 
writing  any  allegation  of  facts  pleaded  by  his  adversary 
which  otherwise  would  be  deemed  controverted  by  mere  force 
of  law.  This  admission,  of  course,  dispenses  with  proof  of 
all  fact«  thus  admitted.  But  it  does  not  preclude  the  party 
making  it  from  proving  other  independent  facts  in  avoidance 
of  those  admitted. 

Upon  the  defendant  filing  such  admission,  his  answer  sets 
up  the  facts  relied  upon  as  matter  in  ^avoidance;  but  when 
filed  by  the  plaintiff,  the  replication  being  dispensed  with, 
there  is  no  pleading  prescribed  by  the  Revision  in  which  such 
matter  may  be  embodied.  Upon  an  admission  by  the  plain- 
tiff, it  is  evidently  proper  that  he  should  in  some  way  advise 
the  court  that  matter  in  avoidance  of  the  facts  admitted  is 
relied  upon  to  defeat  their  effect;  for  without  being  so  advised, 
the  court  upon  the  pleadings  would  be  justified  in  rendering 
judgment  for  defendant.  This  may  be  done  by  a  separate 
paper,  by  an  entry  of  record,  or,  as  in  the  case  at  bar,  which 
eeems  to  be  the  better  practice,  by  embodjring  the  notice  in 
the  admission  itself.  This  practice,  we  think,  is  contemplated 
by  section  2917,  above  cited.  If,  upon  filing  an  admission, 
the  plaintiff  would  be  precluded  from  setting  up  matter  in 
avoidance,  it  would  practically  defeat  the  intention  of  the 
flection,  and  render  it  impossible  for  such  admissions  to  be 
made  when  facts  in  avoidance  are  relied  on.  But  the  law  ex- 
pressly provides  that  the  admission  may  be  by  the  plaintiff  as 
well  as  the  defendant  When  made  by  the  plaintiff,  it  may 
be  without  the  abandonment  of  his  right  to  defeat  the  effect 
of  the  facts  admitted  by  evidence  of  other  independent  facts. 
How  can  this  be  done?  The  obvious  solution  of  the  difficulty 
is  a  statement  or  notice  of  intention  to  prove  matter  in  avoid- 
ance. Such  a  statement  or  notice  is  not  expressly  provided 
for  by  the  Revision,  but  from  the  nature  of  the  case  is  neces- 
sary, and  is  in  harmony  with  our  system  of  pleading,  and 
therefore  proper.  It  matters  not  whether  it  be  classed  as  a 
pleading  or  not,  nor  what  name  be  given  it,  though  it  may  be 
properly  designated  an  admission  and  avoidance,  in  imitation 
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of  the  name  of  pleas  and  replications  of  like  character  under 
the  common-law  pleading. 

As  no  replication  to  the  answer  is  necessary,  the  matter  of 
avoidance  relied  upon  need  not  be  specifically  set  out  with,  or 
as  a  part  of,  the  admission.  Without  the  admission,  the  de- 
fendant would  not  be  informed  specifically  what  facts  in 
avoidance  of  his  defense  would  be  given  in  evidence.  It  is 
certainly  imposing  no  hardship  upon  him,  nor  could  it  be  a 
surprise,  for  the  plaintiff  to  admit  the  facts  he  pleads,  without 
stating  the  matters  in  avoidance  to  be  given  in  evidence. 
Having  been  relieved  of  the  necessity  of  proving  his  defense, 
he  cannot,  on  that  ground,  base  a  claim  to  be  informed  fully 
of  the  evidence  relied  on  by  plaintiff. 

The  terms  of  the  admission  and  avoidance  made  it  applica- 
ble to  the  term  of  court  at  which  the  case  was  tried.  What- 
ever effect  the  condition  limiting  the  operation  of  the  paper 
would  have  had  at  another  term  of  court,  it  did  not  operate  to 
destroy  its  effect  at  the  trial.  It  could  have  l)een  withdrawn 
only  with  leave  of  the  court,  and  was  effective  for  the  pur- 
poses of  an  admission  until  its  withdrawal,  which  would  not 
have  been  allowed  without  proper  showing.  At  all  events,  if 
the  condition  is  improper  as  a  part  of  the  pax)er,  the  limita- 
tion thereby  attempted  could  not  have  been  enforced.  But 
the  defendant  was  not  prejudiced  thereby,  and  we  cannot  be 
expected  to  adjudicate  upon  possible  errors,  and  prejudice 
that  might  have  resulted  therefrom. 

It  is  urged  that  the  admission  does  not  go  to  all  the  de- 
fenses pleaded  by  the  defendant;  but  this  objection,  if  tena- 
ble, was  not  made  in  the  court  below,  and  cannot  be  first 
urged  here.  All  of  plaintiff's  motions,  directed  against  the 
admission  and  avoidance,  as  well  as  his  motion  for  judgment 
thereon,  were  properly  overruled. 

The  answer  of  defendant,  admitting  the  loss,  and  setting  up 
matter  in  avoidance  of  plaintiff's  right  to  recover,  imposed 
upon  defendant  the  burden  of  proof,  with  the  consequent  right 
of  opening  and  closing  at  the  trial. 

Upon  the  admission  and  avoidance  being  filed  by  plain- 
tiff, the  court  ruled  that  he  had  the  burden  of  proof,  and  per- 
mitted his  attorneys  to  open  and  close  against  the  objection 
of  defendant.  The  ruling  of  the  court  upon  this  question 
was  purdy  a  matter  of  practice,  which  we  will  not  review, 
unless  there  is  evidence  of  an  abuse  of  discretion,  which  in 
DO  manner  appears:  Smith,  Twogood,  &  Co.  v.  Coopers,  9  Iowa, 
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379;  Woodward  v.  LaveHy,  14  Id.  883.  Under  the  state  of  the 
pleadings  and  admissions,  without  the  introduction  of  evi- 
dence hy  either  party,  plaintiff  would  have  failed  in  the  ac- 
tion; the  burden  of  proof  was  therefore  upon  him,  and  he 
had  the  right  to  open  and  close  the  trial:  Vietha  v.  Hagge^  8 
Iowa,  192. 

2.  The  question  next  presented  and  discussed  in  the  argu- 
ment of  defendant's  counsel  relates  to  the  order  of  the  court 
c(Hisolidating  this  with  other  causes  pending  upon  the  same 
policy  against  other  defendants,  or  more  properly,  requiring 
each  of  those  causes  to  abide  the  event  of  this,  and  providing 
for  the  like  judgments  to  be  entered  therein  as  in  this.  Inas- 
much as  the  other  causes  are  not  an  appeal  in  this  court,  and 
in  order  to  waive  any  objection  that  might  arise  therefi-om  to 
the  consideration  of  the  question,  the  parties  have  stipulated 
in  writing  that  the  orders  made  in  all  the  causes  may  be 
reviewed  in  this  court  upon  the  record  before  us.  Under  this 
stipulation,  the  objection  made  by  defendant  to  the  said  orders 
of  consolidation,  as  they  are  termed  in  the  assignment  of 
errors  and  arguments,  may  be  properly  considered. 

Section  2764  of  the  Revision  provides  that,  "  when  two  or 
more  persons  are  bound  by  contract,  or  by  judgment,  decree, 
or  statute,  whether  jointly  only,  or  jointly  and  severally,  or 
severally  only,  and  including  the  parties  to  negotiable  paper, 
common  orders  and  checks,  and  sureties  on  the  same  or  sepa- 
rate instruments,  the  action  thereon  may,  at  the  plaintiff's 
option,  be  brought  against  any  or  all  of  them."  Under  this 
section,  in  my  opinion,  the  defendants  in  the  several  actions 
could  have  been  sued  jointly.  Though  by  the  terms  of  the 
policy  each  company  is  severally  liable  thereon,  yet  the  same 
evidence  which  would  charge  liability  upon  one  would  fix  it 
upon  all  the  others.  We  cannot  conceive  of  any  state  of  facts 
which,  under  the  terms  of  the  policy,  would  render  one  and 
not  all  liable.  The  several  companies  united  in  one  agency 
to  do  business.  Risks  were  jointly  taken,  and  losses  jointly 
adjusted  and  paid,  through  this  agency.  Their  manner  of 
business  was  as  though  they  were  one  company.  The  condi- 
tion of  the  policy,  whereby  their  liability  becomes  several,  is 
defeated  so  far  as  it  tends  to  prevent  a  joint  action  thereon, 
by  the  section  of  the  Revision  above  cited.  The  companies 
defended  the  suits  through  the  joint  agency,  and  all  of  them 
were  engaged  in  the  defense  of  each  suit,  —  each  one  thus  be- 
came  a  party  to  each  suit:   1  Greenl.  Ev.,  sec.  522^  523.    A 
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judgment  in  one  Buit  would  be  conclusiye  against  all  the  com- 
paniee:  Lovejoy  v.  Murray^  3  Wall.  18.  The  several  suits  are 
upon  the  same  instrument  for  the  same  cause  of  action,  sup- 
ported and  defended  by  the  same  evidence,  prosecuted  by  the 
same  party  plaintiff,  against  several  parties  that  could  have 
been  joined  as  defendants,  and  that  are  in  fact  parties  to  each 
suit  in  contemplation  of  law,  and  each  would,  therefore,  be 
concluded  by  a  judgment  recovered  in  any  one  of  the  actions. 
Under  these  circumstances,  the  order  of  consolidation  was 
properly  made. 

The  power  of  the  court  thus  to  consolidate  the  several  ac- 
tions, upon  motion  of  plaintiff,  is  not  expressly  conferred  by 
the  Revision.  Section  2980  authorises  consolidation  on  motion 
of  defendant.  The  same  reason  and  necessity  exists  for  allow- 
ing the  relief  in  a  proper  case  to  plaintiff,  upon  his  motion. 
The  power  of  courts  to  consolidate  actions  has  been  long  ex- 
ercised in  the  absence  of  any  express  statutory  directions: 
Clason  V.  Churchy  1  Johns.  Cas.  29;  Hollingsworth  v.  Brodriek^ 
4  Ad.  &  E.  646;  S.  C,  31  Eng.  Com.  L.  162;  Lewis  v.  Barkes^ 
4  Com.  B.,  N.  S.,  330;  S.  C,  93  Eng.  Com.  L.  329. 

These  cases  were  upon  policies  of  insurance  on  vessels  or 
their  cargoes,  signed  by  many  underwriters  in  the  manner 
that  prevailed  in  former  times,  before  the  business  of  insur- 
ance was  done  as  at  present  by  powerful  companies  and  incor- 
porations. The  contracts  of  the  underwriters  in  these  cases 
were  not  unlike  the  one  which  is  the  foundation  of  the  action 
under  consideration.  Each  underwriter  was  severally  bound, 
by  the  policy  he  subscribed,  to  pay  a  stipulated  sum  in  case 
of  loss.  In  one  of  the  cases  eight,  in  another  eighteen,  and  in 
the  third  forty,  separate  actions  were  consolidated.  The  orders, 
however,  were  made  in  each  instance  upon  the  motions  of  de- 
fendants. The  reasons  for  consolidation  upon  motion  of  plain- 
tiff are  equally  strong,  and  warrant  the  application  of  the  rule, 
when  invoked  upon  proper  showing  by  either  party. 

The  construction  above  given  to  section  2764  of  the  Revison, 
whereby  an  action  would  be  sustained  upon  the  policy  against 
all  of  the  underwriters  jointly,  is  not  concurred  in  by  my 
brothers,  who  unite  in  holding  that  such  an  action  could  not 
be  maintained.  They  consider  the  policy  operates  precisely 
as  though  there  were  four  separate  contracts,  and  that  the 
several  underwriters  are  separately  bound  thereon,  and  that  it 
must  be  considered  as  the  separate  contract  of  each  of  the 
obligors,  and  not  as  one  contract  upon  which  all  are  severally 
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bound.  I  am  constrained  to  regard  it,  as  it  is  in  &cty  as  one 
contract,  upon  which  the  ohligors  are  severally  bound.  The 
fact  that  each  obligor  is  severally  bound  to  pay  a  separate  sunii 
to  my  mind  does  not  give  a  character  to  the  instrument,  nor 
remedy  thereon,  different  from  such  as  would  exist. were  the 
obligors  severally  bound  to  pay  the  same  sum.  The  extent  or 
amount  of  the  liability  of  the  obligors  upon  the  instrument 
does  not,  in  my  opinion,  sustain  the  view  that  it  is,  in  contem- 
plation of  law,  four  separate  instruments.  It  is  in  fact  one 
instrument,  upon  which  the  obligors  are  severally  liable,  and, 
in  my  opinion,  comes  within  the  purview  of  the  section  above 
referred  to.  I  state  these  views  with  diffidence,  and  would  not 
urge  them  were  they  not  at  the  very  foundation  of  my  conclu- 
sion upon  this  point. 

Mr.  Justice  Cole  concurs  in  affirming  the  ruling  of  the  court 
below  requiring  the  other  causes  to  abide  the  verdict  and 
judgment  rendered  in  this  one,  but  arrives  at  that  conclusion 
upon  a  different  course  of  reasoning.  He  thinks  that,  under 
the  peculiar  facts  of  the  case,  the  identity  of  the  contract, 
pleadings,  defense,  plaintiff,  and  that,  as  no  cause  was  shown 
by  the  defendants  in  answer  to  the  rule  why  the  order  should 
not  have  been  made,  its  allowance  was  a  matter  within  the 
discretion  of  the  court,  and  that  as  no  abuse  of  that  discretion 
appears  from  the  record,  and  no  prejudice  appears  to  have  re- 
sulted to  the  defendants,  we  should  not  interfere  with  the  rul- 
ing. He  is  of  opinion,  however,  that  such  practice  should  not 
be  encouraged,  as  it  might  lead  to  abuses  and  work  injustice. 
As  no  such  results  appear  in  this  case,  he  is  willing  to  sustain 
the  order  of  the  district  court. 

The  chief  justice  and  Mr.  Justice  Wright  are  able  to  concur 
in  neither  the  views  of  Mr.  Justice  Cole,  nor  of  those  of  the 
writer  of  this  opinion,  and  unite  in  holding  that  the  ruling  of 
the  district  court  upon  this  point  is  erroneous.  That  ruling  is 
therefore  sustained  by  reason  of  a  division  in  opinion  of  this 
court  upon  the  question. 

3.  The  solution  of  one  question  will  dispose  of  many  points 
made  by  defendant  relating  to  the  admission  and  exclusion  of 
evidence^  and  the  giving  and  refusing  of  instructions  to  the 
jury.  The  question  is  tljis:  Can  the  breach  of  the  conditions 
of  the  policy  against  the  increase  of  the  risk,  without  the  writ- 
ten consent  of  the  insurers,  whereby  the  instrument  became 
forfeited,  be  waived  by  parol  or  by  the  acts  of  defendant? 

The  plaintiff  admitted  the  increase  of  the  risk  by  the  use 
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of  a  i>art  of  the  bailding  insared  for  the  manufacture  of  rostio 
window  shades,  but  sought  to  avoid  the  forfeiture,  which 
otherwise  would  have  resulted,  by  evidence  tending  to  show 
the  consent  of  the  agent  of  defendant  to  such  use,  his  acts 
and  declarations  recognizing  the  contract  of  insurance  after 
the  increase  of  the  risk,  and  his  admission  that  the  building 
continued  to  be  covered  by  the  policy.  This  evidence  was 
given  to  the  jury  against  the  objection  of  defendant,  and  the 
court  held  in  the  instructions  to  the  jury  that  such  facts,  if 
proved,  would  operate  as  a  waiver  of  the  forfeiture,  and  entitle 
plaintiff  to  recover.  The  following  are  among  the  conditions 
of  the  policy:  — 

"If  the  above-mentioned  premises  shall  be  used  or  occupied 
so  as  to  increase  the  risk,  or  become  vacant  and  unoccupied, 
or  the  risk  be  increased  by  the  erection  of  adjacent  buildings, 
or  by  any  other  means  whatever,  within  the  control  of  the 
assured,  without  the  assent  of  the  companies  indorsed  hereon; 
....  or  if  the  assured  shall  keep  upon  the  said  premises 
gunpowder  or  phosphorus,  or  petroleum,  or  rock  or  earth  oils, 
or  benzole,  benzine,  or  naphtha,  or  any  explosive  substance,  or 
shall  keep  or  use  upon  the  said  premises  camphene,  epiritSi 
gas,  or  chemical  oils,  without  written  permission  on  this  policyi 
then,  and  in  every  such  case,  this  policy  shall  be  void." 

The  question  above  stated  is  fairly  presented  by  the  record, 
and  is  of  very  great  importance,  not  only  in  its  relation  to 
this  case,  but  to  the  business  of  insurance  generally.  We 
have  endeavored  to  give  it  the  careful  and  patient  considera- 
tion, aided  by  the  able  argument  of  the  counsel  for  the  re- 
spective parties,  which  its  importance  demands. 

The  policy  which  is  the  foundation  of  this  action,  though  a 
unilateral  contract  in  form,  contains  covenants  of  the  assured 
as  well  as  of  the  underwriters,  and  mutual  agreements  of  the 
parties.  Some  of  these  covenants  on  the  part  of  the  assured 
are  in  the  nature  of  warranties  and  conditions  precedent; 
others  are  in  the  nature  of  obligations  imposed  by  the  condi- 
tions limiting  or  measuring  the  liability  of  the  underwriters. 
The  covenants  of  the  insurers  are  mostly,  if  not  all,  dependent 
upon  the  obligations  or  covenants  of  the  insured,  expressed  or 
implied  in  the  policy.  The  policy,  though  subscribed  only  by 
the  underwriters,  is  evidence  of  the  contract  entered  into  by 
both  parties,  and  binds  both:  2  Parsons  on  Maritime  Law, 
27;  Parsons  on  Mercantile  Law,  404.  Contracts  of  this  char- 
acter, binding  the  obligor  upon  conditions  to  be  performed  by 
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tbe  obligee,  but  subscribed  only  by  tbe  obligor,  are  not  Qn« 
common.  Tbose  for  the  sale  of  real  estate  are  often  in  this 
form.  The  language  used  to  express  the  idea  that  the  obligor 
is  not  bound  to  perform  his  covenant  until  the  conditions  im- 
posed upon  the  other  party  are  performed,  or  in  other  words, 
that  the  obligor's  covenants  are  dependent,  is  usually  a  recital 
of  the  conditions  which  are  to  be  performed  by  the  obligee, 
following  with  the  declaration  that  if  they  are  not  performed, 
the  instrument  shall  become  void  or  forfeited.  The  policy 
under  consideration  is  in  this  form.  It  declares  that  if  the 
risk  is  increased  by  means  within  the  control  of  the  assured, 
without  the  assent  of  the  underwriters,  it  "  shall  be  void." 
By  the  conditions  expressed,  the  assured  is  prohibited  from 
increasing  the  risk,  and  he  obligates  himself  that  it  shall  not 
be  increased  in  the  manner  prohibited.  This  is  his  undertak- 
ing, and  as  we  have  seen,  he  is  bound  thereby  as  though  he 
had  subscribed  the  policy.  This  is  obvious;  biit  a  word  or 
two  more  may  express  the  idea  more  clearly.  The  under- 
writers obligate  themselves  to  pay  a  certain  sum  in  case  of 
the  loss  of  the  building  by  fire,  with  the  condition,  however, 
that  the  risk  shall  not  be  increased  in  the  manner  prohibited. 
To  this  condition  the  assured  assents  by  the  acceptance  of  the 
contract,  and  he  thus  obligates  himself,  and  becomes  bound 
by  the  policy,  that  the  risk  shall  not  be  increased.  If  he 
permits  it  to  be  increased,  his  covenants  are  broken.  The 
condition  which  he  is  bound  to  perform  is  precedent  to  the 
underwriters'  covenant.  The  underwriters  are  therefore  not 
liable  on  the  policy,  which  ceases  to  bind  them,^nd  to  that 
extent  the  policy  becomes  void. 

Unsound  conclusions  in  the  argument  of  defendant's  coun- 
sel result  from  an  improper  understanding  of  the  expression 
'^  shall  be  void,"  used  in  the  condition  above  quoted  from  the 
policy.  It  is  insisted  that  the  instrument,  by  force  of  these 
words,  upon  the  increase  of  the  risk,  became  absolutely  null 
and  void.  Tbe  phrases  and  words  used  to  convey  the  idea  are 
"tjwo/actovoid,"  "dead,"  "extinct,"  "defunct,"  "of  no  effect," 
etc.,  meaning  thereby  that  the  instrument  has  no  force  or 
effect,  in  the  sense  of  these  terms  when  applied  to  instruments 
void  in  law,  as  the  deeds  of  parties  having  no  legal  capacity 
to  contract,  or  contracts  against  public  policy,  etc.  But  the 
term  "  void,"  as  used  in  the  policy,  has  no  such  mieaning.  It 
simply  means  that  the  underwriters,  upon  the  violation  of  his 
covenants  by  the  assured,  shall  cease  to  be  bound  by  their 

AM.  Dae.  Vol.  XCVI— 7 


98  ViELB  v.  Oebmania  lN8nR.\NCE  Co.  [Iowa, 

coveDants  in  the  policy;  and  this  ie  in  accordance  with  the 
true  definition  of  the  word,  and  its  common  use  in  like  con- 
nections. The  policy  does  not  cease  to  have  a  legal  existence; 
it  is  the  only  competent  evidence  of  the  contract  it  embodies, 
and  in  truth  is  not  void  except  so  far  that  the  underwriters 
are  no  longer  bound  thereby.  Neither  will  they  be  discharged 
therefrom  unless  they  plead  the  fact  that  the  insured  failed  to 
perform  his  covenants  contained  in  the  policy.  Their  silence 
would  waive  the  default  of  the  opposite  party. 

The  position  of  defendant's  counsel,  which  is  supported  by 
several  authorities,  is  to  the  effect  that  upon  a  breach  of  the 
conditions  of  the  policy  by  the  assured,  which  would  defeat 
recovery  thiereon,  it  becomes  absolutely  void, — as  it  were, 
dead,— rand  that  nothing  short  of  a  new  creation  could  impart 
vitality  to  it.  This  doctrine  is  certainly  unsound  when  ap- 
plied to  other  contracts;  for,  on  the  contrary,  after  default  in 
the  conditions  by  one  party,  the  other  may  waive  the  forfeit- 
ure, and  treat  the  instrument  as  of  binding  force  upon  him- 
self. No  reasons  can  be  given  to  except  policies  of  insurance 
from  the  operation  of  this  rule.  The  party  in  default  cannot 
defeat  the  contract;  the  party  for  whose  benefit  the  conditions 
are  introduced  may  waive  the  forfeiture.  It  follows,  therefore, 
that  the  instrument  is  forfeited  at  the  option  of  the  innooent 
party;  and  if  he  waives  the  forfeiture,  the  contract  stands  as  if 
no  breach  had  occurred.  In  WiUiams  v.  Bank  of  United  States^ 
2  Pet.  102,  the  doctrine  is  announced  in  these  words:  "  If  a 
party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  condi- 
tion, upon  the  performance  of  which  his  responsibility  is  to 
arise,  dispenses  with,  or  by  any  act  of  his  own  prevents,  the 
performance,  the  opposite  party  is  excused  from  proving  a 
strict  compliance  with  the  condition." 

We  conclude,  therefore,  that  the  forfeiture  of  the  policy  on 
account  of  the  breaches  of  the  conditions  thereof  could  have 
been  waived  by  the  defendant,  and  if  waived,  the  policy  con- 
tinued of  the  same  binding  force  which  it  originally  possessed. 
This  view  is  sustained  by  the  following  authorities:  Keenan  v. 
Missouri  State  MuU  Ins.  Co,,  12  Iowa,  126;  David  v.  Hartford 
Ins.  Co.,  13  Id.  69;  Carpenter  v.  Providence  Wash.  Ins.  Co.,  16 
Pet.  509;  Coursen  v.  Pennsylvania  Ins.  Co.,  46  Pa.  St.  323; 
Atlantic  Ins.  Co.  v.  Ooodale,  35  N.  H.  328;  Frost  v.  Saratoga 
Ins.  Co.,  5  Denio,  154  [49  Am.  Dec.  234];  Clark  v.  Jones,  1  Id. 
616  [43  Am.  Deo.  706];  CaHwright  v.  Gardner^  6  Gush.  281; 
North  Berwick  Co.  v.  New  England  F.  &  M.  Ins.  Co*,  52  Me. 
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836;  Warner  v.  Peoria  Ins.  Co.,  14  Wis.  823;  Smith  v.  Guj- 
eriyy  4  Barb.  614;  New  EngUmd  F.  &  M.  Ins.  Co.  v.  Schettler^ 
38  m.  166;  Viall  v.  Oenesee  Ins.  Co.,  19  Barb.  440;  Insurance 
Co.  Y.  Sloekbower,  26  Pa.  St.  199;  Btickbee  v.  United  States  Ins. 
Co.,  18  Barb.  541;  Beal  v.  Park  Ins,  Co.,  16  Wis.  241  [82  Am. 
Dec.  719];  Wing  v.  Harvey,  27  Eng.  L.  4  Eq.  140;  Peoria 
F.  &  M.  Ins.  Co.  V.  HaU,  12  Mich.  202. 

4.  We  are  next  led  to  inqtiire  as  to  the  manner  of  the  waiver 
of  the  forfeiture,  whether  it  must  be  in  writing,  or  may  be  by 
parol,  and  what  acts  of  the  defendant  will  amount  to  a 
waiver. 

Parol  evidence  is  not  admissible  to  contradict  or  alter  a 
written  instrumenti  but  this  rule  does  not  exclude  such  evi- 
dence when  adduced  to  prove  that  a  written  contract  is 
discharged,  or  that  the  damages  for  non-performance  were 
waived,  or  that  performance  of  a  part  of  the  contract  was  dis- 
pensed with:  1  Greenl.  Ev.,  sees.  802-304;  Cowen  and  Hill's 
and  Edwards's  notes  to  2  Phill.  Ev.  692,  and  note  505;  2  Stark. 
Ev.  574;  Fleming  v.  Gilbert,  3  Johns.  528;  Merrill  v.  Ithaca 
and  Osweyo  R.  R.  Co.,  16  Wend.  586  [30  Am.  Dec.  130]. 

These  exceptions  to  the  rule,  or  rather  the  rule  admitting 
parol  evidence  for  these  purposes,  may  not  apply  to  special- 
ties; but  a  contract  of  insurance  need  not  be  by  specialty,  or 
even  in  writing.  It  seems  to  be  the  better  opinion  that  it  may 
be  oral  only:  Parsons  on  Mercantile  Law,  403,  and  notes;  2 
Parsons  on  Maritime  Law,  19,  and  notes;  City  of  Davenport  v. 
Peoria  Ins.  Co.,  17  Iowa,  276;  Commercial  Ins.  Co.  v.  Union 
Ins.  Co.,  19  How.  321;  Baptist  Church  v.  Brooklyn  Ins.  Co.,  19 
N.  Y.  305.  We  need  not,  then,  inquire  whether  a  policy  exe- 
cuted by  an  incorporation  and  attested  by  its  corporate  seal 
is  a  specialty,  for  the  policy  sued  on  is  not  sealed  by  the  com- 
panies, and  is  therefore  a  simple  contract,  and  not  a  specialty. 
The  rule  therefore  will  not,  in  this  suit,  exclude  parol  evidence 
for  the  purposes  above  mentioned.  The  cases  which  we  will 
hereafter  cite,  in  considering  what  acts  may  amount  to  a 
waiver  of  conditions  or  forfeiture  on  account  of  breaches  of 
conditions,  support  this  doctrine,  and  will  illustrate  its  appli- 
cation. 

It  is  argued  that  the  condition  in  the  policy,  to  the  effect 
that  an  increase  in  the  risk  avoids  the  contract  on  the  part  of 
the  underwriters,  unless  consent  thereto  be  had  in  writing, 
implies  that  such  consent  can  be  given  in  no  other  way.  It 
will  be  at  once  remarked  that  this  restriction  is  itself  a  con- 
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dition,  and  is  just  as  capable  of  being  waived  or  dispensed 
with  as  any  other  condition  of  the  instrument,  and  in  the  same 
way.  There  is  nothing  in  the  terms  of  this  condition  pro- 
hibiting its  waiver.  But  the  conditions  of  the  policy  became 
broken  by  an  increase  of  the  risk,  without  written  consent, 
and  there  at  once  happened  a  forfeiture  whereby  defendant 
was  discharged  from  the  contract.  Now,  as  a  matter  of  fact, 
the  waiver  was  not  of  the  ynritten  consent,  but  of  the  for- 
feiture. 

5.  What  will  amount  to  or  have  the  effect  of  a  waiver  of  a 
forfeiture  of  the  policy,  or  a  dispensation  of  the  performance 
of  its  conditions  ?  The  party  for  whose  benefit  a  condition  is 
introduced  in  a  contract  may  determine  whether  it  shall  or 
shall  not  be  enforced,  and,  as  we  have  seen,  may  waive  or  dis- 
pense with  its  performance.  It  seems  reasonable  that  the 
same  character  of  evidence  will  establish  a  waiver  or  dis- 
pensation of  conditions  that  is  sufficient  to  prove  the  existence 
of  a  contract.  An  express  agreement  to  that  effect  will  of 
course  be  sufficient.  Circumstances  proving  that  the  party 
treated  the  contract  as  subsisting  and  not  forfeited,  a  course 
of  dealing  consistent  only  with  that  hypothesis,  and  acts  and 
declarations  whereby  the  other  party  was  induced  to  believe 
that  the  condition  was  dispensed  with  or  forfeiture  waived, 
will  be  sufficient  to  preclude  the  setting  up  of  the  breaches  of 
the  condition  as  a  defense  to  the  contract  of  the  party  bound 
thereby.  Thus  the  receipt  of  premium  upon  a  policy  after 
forfeiture  is  a  waiver  thereof:  North  Berwick  Co.  v.  New  Eng- 
land F.  &  M.  Insurance  Co.y  52  Me.  336;  New  York  Insur- 
ance Co.  V.  National  ProU  Ins,  Co.y  20  Barb.  468;  Liddle  v. 
Market  Fire  Insurance  Co.,  29  N.  Y.  184;  Ames  v.  New  York 
Union  Ins.  Co.,  26  Id.  263;  Boehen  v.  WiUiamsburg  Ins.  Co.y 
35  Id.  131  [90  Am.  Dec.  787];  Ooit  v.  National  Prot  Ins.  Co., 
25  Barb.  189;  Viall  v.  Genesee  Mutual  Ins.  Co.,  19  Id.  446; 
Frost  V.  Saratoga  Mutual  Ins.  Co.,  5  Denio,  154  [49  Am.  Dec. 
234];  Lycoming  Ins:  Co.  v.  Slockhower,  26  Pa.  St.  199;  Wing 
V.  Harvey y  26  Eng.  L.  &  Eq.  140. 

So  the  taking  of  an  additional  risk  on  the  same  policy  will 
waive  a  forfeiture  existing  at  the  time  for  breach  of  condition: 
Rathbom  v.  City  Ins.  Co.,  31  Conn.  193. 

The  knowledge  of  the  officers  of  an  insurance  company 
taking  a  risk  upon  the  life  of  a  party,  that  he  intended  to  go 
south  of  a  certain  degree  of  latitude,  is  a  dispensation  of  a  con- 
dition that  the  insured  should  not  go  beyond  that  latitude: 
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Bevin  v.  Connecticut  Life  Ins.  Co.^  28  Conn.  244.  The  renewal 
of  a  life  policy  which  had  expired  by  non-payment  of  premium, 
in  favor  of  one  who  at  the  time  was  sick,  and  so  known  to  the 
oflScer  renewing  the  policy,  is  a  waiver  of  conditions  against 
ill  health  of  the  assored,  which  otherwise  would  have  avoided 
the  policy:  Buctbee  t.  United  States  Ins.  &  Trust  Co.^  18  Barb. 
541.  The  following  cases,  which  illustrate  the  doctrine  under 
discussion,  we  have  not  space  to  classify  or  further  notice  m  * 
this  connection:  Peoiia  Ins.  Co.  v.  HdUy  12  Mich.  202*'  Sheiden"^ 
V.  Atlantic  Ins.  Co.,  26  N.  Y.  460  [84  Am* Dfec.  318j;'.  ITamfr 
V.  Peoria  Ins.  Co.,  14  Wis.  318;  NsvfEngfAnd  F.  dc  M.  Ins.  Co. 
V,  ScheUleTj  88  HI.  166;  Crmnm-'^'^  -Penft.  Ins.  Co.,  46  Pa.  St. 
823;  Ruse  v.  Mutual  Ben  Life  Ins.  Co.,  26  Barb.  556. 

It  will  be  observed  that  the  waiver  of  the  condition  or  for- 
feiture, under  these  authorities,  is  not  required  to  be  supported 
by  a  consideration.  In  the  cases  where  it  is  held  that  the 
payment  of  premium  upon  a  policy  forfeited  for  breaches  of 
condition  is  a  waiver  of  forfeiture,  the  payment  was  not  made 
in  consideration  of  the  waiver,  but  for  the  renewal  or  continu- 
ance of  the  insurance.  The  waiver  or  disi)ensation  is  not  in 
the  nature  of  a  contract  which  requires  the  support  of  a  con- 
sideration, but  rather  of  an  estoppel,  whereby  the  underwriter 
is  precluded  from  denying  the  validity  of  the  contract  on 
account  of  acts  or  admissions,  either  recognizing  it  as  of  bind- 
ing force  after  the  forfeiture,  or  holding  out  to  the  assured 
that  the  performance  of  the  condition  is  dispensed  with. 

I^  IB  not  an  accurate  use  of  terms  to  say  that  the  condition 
of  a  contract  must  be  supported  by  a  consideration.  The 
contract  itself  must  be,  but  the  condition  is  a  mere  incident 
thereto,  and  its  sufficiency,  validity,  or  force  is  in  no  way 
affected  or  dependent  upon  the  consideration.  It  is  true,  the 
condition  may  influence  the  parties  in  fixing  the  amount  of 
the  consideration,  but  the  law  will  not,  in  the  absence  of 
fraud,  inquire  into  its  sufficiency,  nor  hold  a  contract  invalid 
because  a  full  or  just  value  has  not  been  received  by  the  ob- 
ligor. The  case  of  a  policy  of  insurance  illustrates  the  point 
The  underwriter  is  bound  thereby  to  pay  the  assured  the 
amount  of  any  loss  by  fire  which  may  happen  to  his  property 
within  a  certain  time.  The  consideration  of  this  contract  is 
the  premium  received  by  the  underwriter.  The  assured  is 
bound  not  to  permit  the  risk  to  be  increased;  this  obligation 
is  the  condition  of  the  i)olicy,  and  with  it  we  can  associate  no 
idea  of  consideration.    It  may  enter  into  the  contemplation 
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of  the  underwriter  when  fixing  the  value  of  the  risk,  which 
may  be  worth  a  greater  premium  without  the  condition  in 
'  the  policy,  but  the  adequacy  of  the  consideration,  as  we  have 
remarked,  is  not  a  matter  of  inquiry,  and  the  consideration 
itself  no  element  of  the  condition.  We  conclude,  therefore, 
that  as  the  condition  is  not  dependent  upon  nor  supported  by 
the  consideration,  it  may  be  waived  or  dispensed  with  even 
:  by  an  agreement  without  consideration. 

•  $•  'W^  -approach  the  consideration  of  the  questions  involving 
the  powe'^  e>f  t^6«  Ag^pt  of  the  defendant  to  dispense  with  the 
conditions  of^th^-Efolicy^  oc  .to  waive  the  forfeiture  resulting 
from  the  breach  thereof.  Jj^e&ndant'.s  counsel  contend  that, 
as  shown  by  the  policy,  the  agent  possessed  no  power  to  assent 
to  an  increase  of  risk  except  in  writing,  and  that  in  order  to 
bind  the  company  by  his  acts,  declarations,  or  agreement,  dis- 
pensing with  the  conditions  or  waiving  the  forfeiture,  his 
authority  so  to  do  must  be  expressly  proved. 

There  was  evidence  tending  to  prove  that  the  agent  had  full 
power  to  efiect  contracts  of  insurance,  to  fix  rates  of  premium, 
to  give  consent  to  the  increase  of  risk  and  change  of  occupa- 
tion of  buildings  insured,  to  cancel  policies  in  his  discretion^ 
and  that  in  the  prosecution  of  their  business  it  was  the  custom 
of  agents  of  insurance  companies  to  exercise  supervision  over 
property  covered  by  policies  issued  at  their  respective  agencies 
during  the  term  of  insurance. 

The  instructions  to  the  jury,  and  the  rulings  upon  objections 
to  evidence,  in  effect  hold  that  the  authority  of  the  agent  to 
waive  forfeitures  and  dispense  with  conditions  may  be  suffi- 
ciently shown  by  proof  of  the  possession  and  exercise  of  the 
powers  above  stated,  and  that  express  authority  need  not  be 
shown  in  order  to  bind  the  defendant  thereby.  This  we  con- 
ceive to  be  the  law. 

By  proof  of  the  possession  of  the  powers  aforesaid,  the  au- 
thority of  the  agent  is  shown  to  be  in  fact  of  the  broadest  and 
most  plenary  character.  It  is  difficult  to  conceive  of  an  act 
in  the  prosecution  of  the  business  of  insurance,  which  the 
officers  of  the  companies  can  do,  that  cannot  be  done  by  the 
agent.  He  is  provided  with  blank  policies,  whereby  he  is  en- 
abled to  enter  into  the  contract  of  insurance.  These  blank 
instruments  are  in  no  sense  contracts  until  signed  by  him,  for 
it  is  expressly  provided  therein  that  they  "  shall  not  be  valid 
unless  countersigned  by  the  duly  authorized  agent  of 
companies  at  Davenport,  Iowa." 
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Such  is  the  express  provision  of  the  policy  upon  which  this 
suit  is  brought,  and  there  is  not  one  word  of  limitation  upon 
the  authority  of  the  agent  contained  in  it.  No  attempt  waa 
made  to  prove  knowledge  on  the  part  of  the  assured  of  any 
limitation  of  the  power  of  the  agent,  further  than  by  the  policy 
itself,  and  a  general  custom  or  rule  of  insurance  companies 
and  agents  that  no  change  can  be  made  by  agents  in  the 
printed  conditions  of  the  i)olicy.  The  effect  of  such  limitation 
will  be  hereafter  noticed.  The  powers  of  the  agent,  then,  are 
those  of  a  general  agent,  and  the  companies  are  bound  by  his 
acts  which  are  within  the  scope  of  the  general  authority  he 
possesses,  even  though  he  violates  limitations  upon  that  au- 
thority which  are  not  brought  home  to  the  knowledge  of  the 
party  with  whom  he  deals:  Story  on  Agency,  sees.  126,  134; 
Keenan  v.  Missouri  Stale  Mut,  Ins.  Co.y  12  Iowa,  131;  City  of 
Davenport  v.  Peoria' Ins.  Co.^  17  Id.  276;  Warner  v.  Peoria  Ins. 
Co.,  14  Wis.  318,  323;  North  Berwick  Co.  v.  New  England  F. 
it  M.  Ins.  Co.,  52  Me.  336;  Post  v.  JEtna  Ins.  Co.,  43  Barb. 
351;  Sheldon  v.  Atlaniic  Ins.  Co.,  26  N.  Y.  460  [84  Am. 
Dec.  213]. 

7.  This  brings  us  to  inquire  what  powers  may  be  exercised 
by  the  agent  within  the  scope  of  his  general  authority.  Under 
this  general  authority  he  has  power  to  conduct  the  business  of 
insurance  of  his  principals  at  the  city  of  Davenport.  This  is 
the  aggregation  of  all  his  powers,  and  he  possesses  implied  au- 
thority to  do  all  things  proper  and  necessary  in  the  prosecution 
of  that  business,  subject,  of  course,  to  limitations  imposed  by 
his  principals  and  known  to  those  with  whom  he  deals.  These 
incidental  powers  may  be  numerous,  and  their  enumeration  is 
not  necessary.  Among  others  he  has  the  power  to  assent  to 
the  increase  of  the  risk,  and  to  a  change  of  occupancy  of  prop- 
erty insured,  and  to  cancel  policies  on  account  of  increase  of 
risks,  or  for  any  other  reason.  In  the  exercise  of  these  powers 
he  is  guided  by  his  own  discretion,  which  it  is  presumed  will 
be  exercised  for  the  best  interests  of  bis  principals.  He  has, 
also,  all  the  powers  which  by  the  usages  of  the  business  are 
properly  and  ordinarily  exercised  by  agents  engaged  therein: 
Story  on  Agency,  sees.  77,  106. 

It  appears  that  insurance  agents  usually  exercise  supervision 
over  the  property  insured  by  them,  and  this  necessarily  results 
from  the  character  of  the  business,  and  their  authority  to  cancel 
policies  on  account  of  increase  of  risk.  The  agent  is  charged, 
by  the  terms  of  the  policy  on  which  this  suit  is  based,  with  the 
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power  to  determine  whether  the  risk  is  increased.  If  he  so 
determines,  he  may  cancel  the  policy  and  put  an  end  to  the 
contract.  This  involves  the  necessitv  of  examination  of  the 
condition  of  the  insured  property  during  the  life  of  the  policy, 
and  constant  watchfulness  to  protect  the  interest  of  the  under- 
writers. If  he  determines  that  the  risk  is  increased,  such  de- 
termination is  final,  for  it  seems  the  assured  has  no  appeal 
therefrom,  and  no  redress  for  loss  that  may  be  sustained 
thereby.  Such  being  the  great,  and  in  some  respects  extraor- 
dinary, powers  of  the  agent,  it  follows  that  he  is  clothed 
with  the  power  to  dispense  with  conditions  and  waive  the 
effects  of  breaches  thereof,  in  contracts  of  insurance  made  by 
him.  These  powers  are  necessary  incidents  of  liis  general  au- 
thority, and  without  their  exercise  he  could  not  act  to  its  full 
extent.  If  he  can  determine  that  the  conditions  of  the  con- 
tract have  been  broken,  surely  he  can  also  determine  that  they 
have  not  been  broken.  If  he  can  put  an  end  to  the  contract 
because  of  the  increase  of  the  risk,  and  the  consequent  forfeit- 
ure, certainly  he  can  waive  that  forfeiture.  If,  possessing 
such  full  authority  to  make  the  contract,  determine  that  it  is 
performed,  and  to  put  an  end  to  it,  he  cannot  dispense  with  its 
conditions  after  it  is  executed,  the  rules  of  law  controlling 
agents  generally  and  all  kinds  of  contracts  must  be  held  not 
applicable  to  insurance  policies  and  insurance  agents.  These 
companies  have  no  way  of  dealing  with  their  customers  and 
the  public  except  through  their  agents.  They  are  incorpora- 
tions existing  under  the  laws  of  another  state.  Practically, 
those  powers  can  only  be  exercised  by  agents.  They  are  in- 
herent in  the  corporations,  whose  interest  as  well  as  fair  deal- 
ing toward  others  (as  it  did  in  the  case  before  us)  may  require 
their  exercise.  The  agents,  therefore,  must  be  held  to  have 
full  authority  to  dispense  with  the  conditions  of  policies,  after 
their  execution,  and  to  waive  forfeitures  for  breaches  thereof. 

As  we  have  already  intimated,  the  law,  in  its  application  to 
other  kinds  of  contracts,  and  to  agents  transacting  other  kinds 
of  business,  fully  sustains  the  doctrines  we  have  announced. 
This  may  readily  be  illustrated  by  facts  disclosed  by  the 
record.  The  owner  of  the  property  upon  which  the  policy  in 
question  was  issued  was  a  non-resident  of  the  state,  and  the 
business  was  transacted  for  him  by  an  agent,  who,  it  seems, 
exercised  general  powers  in  all  matters  pertaining  to  the  prop- 
erty. Now,  suppose  this  agent  had  executed  a  contract  for 
the  rebuilding  of  the  property  burned,  or  his  principal  had 
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execute  it,  and  it  was  delivered  by  the  agent,  blanks  being 
filled  by  him  under  proper  authority,  with  the  name  of  the 
other  contracting  party,  sums  to  be  paid,  etc.  This  contract 
contained  many  conditions,  as  we  may  suppose,  for  the  benefit 
of  the  property  owner,  and  the  agent  was  authorized  to  assent 
in  writing  to  the  dispensation  of  certain  of  them,  and  the  power 
to  put  an  pnd  to  the  contract  in  case  of  the  failure  of  the  other 
party  to  comply  with  its  conditions. 

During  the  progress  of  the  work,  questions  arose  whether 
certain  things  done  or  omitted  to  be  done  by  the  builder  were 
in  violation  of  the  conditions  of  the  contract.  The  agent,  as 
to  whose  power  not  one  word  of  limitation  existed  in  the  con- 
tract, or  was  otherwise  known  to  the  builder,  asserts  that  the 
matters  in  question  are  not  in  violation  of  the  contract,  and 
treats  it  as  complied  with,  or  verbally  assents  to  the  dispensa- 
tion of  certain  conditions.  When  the  building  is  completed, 
in  accordance  with  the  contract  as  thus  modified,  the  princi- 
pal refuses  to  pay  the  sum  agreed  on,  because  of  non-compli- 
ance on  the  part  of  the  builder  with  the  conditions  thus 
waived  by  the  agent.  Upon  no  recognized  rules  of  law  could 
this  defense  be  sustained;  and  we  would  have  no  difficulty  in 
finding  ample  authorities  in  support  of  the  doctrine  that  the 
waiver  of  forfeitures  by  reason  of  the  breaches  of  the  condi- 
tions, and  the  dispensation  of  the  conditions  by  the  agent, 
were  binding  on  the  principal.  This  supposed  case  is  not 
distinguishable  upon  principle  from  the  case  disclosed  by  the 
record. 

The  views  above  advanced  are  fully  sustained  by  the  more 
recent  decisions  of  the  courts.  In  Peoria  Fire  and  Marine  Ins. 
Co.  V.  HaUy  12  Mich.  213,  the  knowledge  of  the  agent,  when 
the  policy  was  issued,  that  gunpowder  was  kept  on  the  prem- 
ises insured  was  held  to  be  a  waiver  of  a  condition  prohibiting 
the  keeping  of  it  without  written  permission.  In  Warner  v. 
Peoria  Fire  and  Marine  Ins.  Co.,  14  Wis.  319,  the  policy  re- 
quired notice  to  be  given  of  additional  insurance,  and  consent 
thereto  indorsed  on  the  policy.  The  agent  indorsed  a  waiver 
of  this  condition  as  follows:  *'  Other  insurance  permitted  with- 
out notice  untU  required."  The  court  held  this  to  be  a  suffi- 
cient waiver,  and  that  the  agent  had  authority  to  make  it. 
In  New  England  Fire  and  Marine  Ins.  Co.  v.  SchetUery  88  111. 
170,  the  agent,  upon  the  receipt  of  additional  premium,  gave 
permission,  indorsed  on  the  policy,  for  the  removal  of  the 
bmlding  and  goods  to  another  lot.    In  a  suit  upon  the  policy, 
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the  insurance  company  claimed  that  the  agent  had  no  power 
to  consent  to  the  removal  of  the  property.  The  court  held 
that  the  power  will  be  presumed  without  proof. 

The  following  additional  authorities  support  the  doctrine 
we  have  above  announced:  Sanford  v.  Handy,  23  Wend.  260; 
€onover  v.  Mutual  Ins.  Co,y  1  N.  Y.  290;  Rowley  v.  Empire  Ins. 
Co.,  36  Id.  550;  Plum  v.  Cattaraugus  Ins,  Co.,  18  Id.  392  [72 
Am.  Dec.  526];  Sheldon  v.  Atlantic  Fire  and  Mutual  Ins.  Co., 
26  Id.  465  [84  Am.  Dec.  218]. 

The  cases  cited  in  prior  pages  in  support  of  the  positions 
that  there  may  be  a  waiver  of  a  breach  of  the  conditions  of  a 
policy,  and  that  such  waiver  may  be  by  parol,  or  presumed 
from  the  acts  of  the  parties,  sustain  the  point  here  made;  the 
waiver  in  those  cases  being  generally,  if  not  all,  made  by 
agents. 

It  is  not  to  be  disguised  that,  upon  this  question,  there  is 
very  great  conflict  of  authoritiee,  some  cases  restricting  the 
power  of  the  agents  to  the  most  narrow  limits  of  the  express 
terms  of  their  appointments,  and  circumscribing  it  strictly 
by  the  restrictions  imposed  by  the  principals,  the  insurance 
companies.  But  the  more  recent  cases  support  the  contrary 
view,  and  are  in  consonance  with  the  doctrines  we  have  at- 
tempted to  maintain  in  this  opinion. 

As  an  illustration  of  the  progress  of  the  authorities  upon 
this  question,  it  may  be  mentioned  that  Rowley  v.  Empire  Ins. 
Co.j  above  cited,  which  was  decided  in  1867,  overrules  five 
prior  cases  adjudged  in  the  courts  of  New  York,  and  is  sup- 
ported by  only  one  older  case  in  the  reports  of  that  state,  viz.: 
Plumb  V.  Cattaraugus  Ins,  Co.,  18  N.  Y.  392.  These  later  de- 
cisions are  in  harmony  with  reason  and  sound  public  policy, 
in  view  of  the  manner  of  conducting  the  business  of  insurance 
through  a  system  of  agencies  far  distant  from  the  place  of 
business  of  the  corporations.  While  it  is  true  that  these 
companies  transact  business  only  through  their  agents  at  dis- 
tant points,  it  is  also  true  that  much  of  their  business  is  ac- 
quired through  the  diligence,  skill,  and  capacity  of  these 
agents,  and  that  parties  effecting  insurance  rely  in  a  great 
measure  upon  the  representations  made  by  them  as  to  the 
rights  and  obligations  of  the  respective  parties  to  the  policies, 
and  are  controlled  in  the  care  of  the  insured  property  by  their 
directions.  The  acts  of  these  agents  in  all  matters  pertaining 
to  the  proper  business  they  are  appointed  to  transact  should 
bind  their  principals,  unless  contrary  to  restrictions  of  their 
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powers,  brought  to  the  knowledge  of  those  with  whom  thej 
deaL 

It  is  argued  that,  inasmuch  as  by  the  restrictions  imposed 
on  the  power  of  the  agent  hj  custom,  as  well  as  by  the  roles 
of  the  company,  he  can  make  no  change  in  the  printed  con- 
ditions of  the  i)olicy,  therefore  he  had  no  authority  to  waive  a 
forfeiture  of  such  terms,  or  dispense  with  their  performance. 
Without  determining  whether  this  could  be  done  by  agree- 
ment at  the  time  the  policy  was  issued,  we  are  clearly  of  the 
opinion  that  such  restriction  of  authority  in  no  way  affects  his 
power  60  to  do  after  the  policy  is  issued  in  a  proper  case,  and 
without  fraud  on  his  part,  or  by  the  assured. 

The  distinctions  between  omitting  a  condition  required  by 
the  terms  of  his  authority,  and  by  custom,  to  be  introduced 
into  the  policy,  and  the  waiver  of  such  condition  for  a  proper 
cause,  after  the  policy  had  been  executed,  are  obvious. 

It  has  been  held  that  an  agent  intrusted  with  blank  policies, 
to  be  filled  up  and  countersigned  by  him,  may  bind  the  under- 
writer by  new  clauses  or  conditions  inserted  by  the  agent  be- 
fore issuing  the  policy:  2  Phillips  on  Insurance,  528,  sec.  1877; 
Gloucester  Mfg.  Co.  v.  Howard  Fire  Ins.  Co.,  6  Gray,  497  [66 
Am.  Dec.  376.] 

8.  By  the  terms  of  the  policy  the  underwriters  reserved  the 
right  to  cancel  it  upon  the  risk  being  increased,  or  for  any 
other  cause,  *'by  paying  to  the  assured  the  unexpired  pre- 
mium pro  rata.^'  The  point  is  made  by  the  plaintiff  that,  if 
the  risk  be  increased,  of  which  the  underwriters  have  notice, 
and  the  right  to  cancel  is  not  exercised,  this  amounts  to  a 
waiver  of  the  forfeiture  incident  to  a  breach  of  the  condition 
against  increase  of  risk.  The  decision  of  this  question  is  not 
necessary,  as  the  case  is  determined  without  it.  But  for  my- 
self^ I  am  free  to  admit  the  force  of  the  position,  in  view  of 
the  peculiar  facts  of  the  case,  and  that  I  believe  it  is  sup- 
ported by  sound  reason.  Without  discussing  the  legal  prin- 
ciples upon  which  it  is  founded,  it  will  readily  be  seen  to  be 
in  harmony  with  our  ideas  of  fair  and  honest  dealing.  The 
agent  had  full  notice  of  the  increase  of  the  risk  obtained 
upon  an  examination  of  the  property  made  in  discharge  of  his 
duty  for  the  express  purpose  of  determining  whether  there  had 
been  such  increase.  This  notice  to  the  agent  bound  the  com- 
panies: Keenan  v.  Missouri  State  Mutual  Ins.  Co.j  12  Iowa,  181 
If  the  agent  determined  that  the  risk  was  increased,  his  duty 
to  his  principals,  and  good  faith  toward  the  assured,  and  eveiy 
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principle  of  honesty,  required  him  to  cancel  the  policy,  and  ad- 
vise the  assured  of  the  fact.  It  was  bad  faith  of  the  darkest 
hue  for  the  agent,  upon  determining  that  the  risk  was  in- 
creased, so  to  act  and  speak  as  to  induce  the  assured  to  belieTQ 
that  the  policy  continued  to  cover  the  property.  The  com- 
panies thereby  retained  the  money  paid  as  premiums  which 
they  had  not  earned,  and  which  their  contract  required  should 
be  repaid  to  the  assured  upon  canceling  the  policy,  and  in- 
duced their  confiding  customer  to  trust  for  indemnity,  to  the 
extent  of  many  thousand  dollars  for  loss  of  his  property^ 
upon  a  contract  which  they  had  predetermined  was  avoided^ 
aud  upon  which,  according  to  their  interpretation  of  the  law, 
he  could  not  recover  one  cent. 

Such  a  course  of  dealing  indicates  a  reckless  and  fraudu- 
lent spirit  of  gain,  which  will  hazard  the  property  of  others  to 
the  value  of  tens  of  thousands  in  order  to  secure  an  inconsid- 
erable and  paltry  sum.  On  the  other  hand,  if  upon  such 
examination  of  the  property  the  agent  honestly  determined 
that  there  was  not  such  increase  of  risk  as  required  the  exer- 
cise of  his  power  to  cancel  in  order  to  protect  the  interest  of 
his  principals,  and  acted  upon  that  determination,  whereby 
the  plaintiff  was  induced  to  rely  upon  the  policy  as  a  valid, 
binding  contract,  the  underwriters  ought  to  be  bound  by  such 
determination  and  acts  of  their  agent,  and  ought-  not  to  be 
permitted  to  set  up  as  a  breach  of  the  conditions  the  very 
things  which  the  agent  decided  were  not  breaches.  In  such 
a  case,  while  the  agent  would  be  relieved  of  the  charge  of  dis- 
honesty, it  would  be  successfully  sustained  against  his  prin- 
cipals. In  whatever  light  we  may  view  the  facts  that  the 
increase  of  the  risk  was  fully  known  to  the  agent,  and  no  steps 
were  taken  to  cancel  the  policy  in  accordance  with  its  terms, 
they  involve  bad  faith  and  deceit,  whereby  one  party,  in  order 
to  realize  a  small  sum,  puts  at  hazard  great  interests  of  an- 
other, a  course  of  dealing  repulsive  to  all  right  notions  of  jus- 
tice, and  nowhere  practiced  among  honest  men. 

9.  It  is  argued  by  the  defendant's  counsel  that  the  waiver 
of  the  breach  of  the  condition  of  the  policy,  on  account  of  the 
rustic  window  shade  manufactory,  extended  only  to  the  acta 
in  violation  of  the  terms  of  the  policy  done  before  such  alleged 
waiver,  and  that  the  condition  continued  to  be  daily  violated 
by  the  continuance  of  the  cause  of  the  increase  of  risk;  and 
that,  as  it  is  not  pretended  that  there  was  any  waiver  of  the 
breaches  resulting  therefrom,  the  policy  is  thereby  avoided. 


Dec.  1868.]    Vielb  v.  Gebmania  Insubancb  Co.  109 

The  error  of  this  argument  is  apparent.  The  waiver  extended 
to  all  breaches  resulting  from  the  manufacture  of  rustic  win- 
dow shades  in  the  building  insured,  and  the  parties  in  all 
their  intercourse  concerning  the  increase  of  the  risk,  and  bj 
their  acts  touching  the  same,  had  reference  to  the  continua- 
tion of  the  manufactory,  and  of  course  contemplated  the  waiver 
of  the  breaches  resulting  therefrom,  and  the  dispensation  of 
the  conditions  of  the  policy  prohibiting  it. 

10.  The  policy  expressly  prohibited  the  keeping  of  bensine 
upon  the  premises  insured.  There  was  evidence  tending  to 
prove  that  this  fluid  was  necessary  in  the  preparation  of  the 
paints  and  varnishes  used  in  the  manufacture  of  rustic  win- 
dow shades,  and  that  at  the  time  of  the  fire  it  was  kept  for 
that  purpose  upon  tbe  premises  in  tin  cans,  in  quantities  not 
exceeding  two  gallons.  The  evidence  also  tended  to  prove 
that  the  agent  gave  permission  for  keeping  benzine  for  the 
purposes  and  in  the  manner  and  quantities  aforesaid.  This 
permission  was  given,  as  it  is  claimed,  at  the  time  the  alleged 
consent  was  given  to  the  continuation  of  the  window  shade 
manufactory.  The  court  instructed  the  jury  substantially 
that  a  consent  to  the  occupation  of  the  building  for  the  manu- 
factory implied  a  consent  to  the  use  of  such  articles  as  were 
necessary  to  be  used  in  the  business.  This  instruction  was 
clearly  correct.  The  consent  to  the  manufacture  of  the  win- 
dow shades  implied  a  consent  to  the  use  of  benzine  if  it  was 
necessary  or  commonly  used  in  making  those  articles;  other- 
wise a  direct  permission  to  continue  the  manufactory  would 
be  defeated  by  the  prohibition  in  the  policy. 

This  permission  operated  to  dispense  with  the  prohibition. 
In  Citizens^  Ins.  Co.  v.  McLaughlin^  6  Am.  Law  Reg.,  N.  S., 
374,  lately  decided  in  the  supreme  court  of  Pennsylvania,  this 
doctrine  is  recognized.  In  that  case  the  policy  covered  a 
patent-leather  manufactory,  and  the  keeping  of  benzine  upon 
the  premises  was  prohibited,  and  confined  to  a  shed  detached 
therefrom.  It  was  a  necessary  article  in  the  manufacture  of 
patent-leather,  and  was  ordinarily  carried  in  a  bucket,  con- 
taining three  or  four  gallons,  into  the  building  insured.  The 
benzine  took  fire  in  the  bucket,  and  the  building  was  con- 
sumed. The  court  holds  that  the  permission  to  use  the 
building  for  a  patent-leather  manufactory  carried  with  it 
the  permission  to  use  all  articles  necessary  to  the  business, 
and  dispensed  with  the  prohibition  expressed  in  the  policy. 
The  same  rule  is  annoimced  in  the  following  cases:  Harper  v. 
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Albany  Ins.  Co.j  17  N.  Y.  194;  Harper  v.  New  York  Ins.  Co., 
22  Id.  441;  Pindar  ▼.  Kings  County  Ins.  Co.y  36  Id.  648  [93 
Am.  Dec.  544]. 

11.  The  evidence  tended  to  prove  that  the  agent  of  the  under- 
writers, at  the  time  he  made  an  examination  of  the  buildings 
directed  a  certain  iron  door  to  be  put  up,  and  that  either  the 
tenants  or  the  agent  of  the  plaintiff  agreed  to  comply  with 
this  requirement.  It  seems  that  no  time  was  specified  in 
which  it  should  be  done.  An  order  was  given  for  the  door, 
but  it  was  not  completed  and  put  up  at  the  time  of  the  fire. 
Upon  this  evidence  are  based  the  sixth  and  seventh  interroga- 
tories to  the  jury  by  the  defendant,  and  the  fifth  propounded 
by  the  court. 

The  special  finding  in  response  to  the  sixth  question  of  de- 
fendant, while  it  makes  the  continuance  of  the  insurance  con- 
ditional upoh  the  door  being  put  in,  fixes  no  time  when  it  was 
to  be  done.  It  simply  shows  that  the  agent  agreed  to  carry  the 
risk  if  an  iron  door  should  be  put  in.  The  agreement  to  put 
in  the  iron  door  was  not  a  condition  precedent  to  the  continu- 
ance of  the  insurance.  Of  course  the  plaintiff  had  a  reason- 
able time  in  which  to  comply  with  his  agreement,  and  the 
response  to  the  fifth  question  shows  that  he  had  used  all  rea- 
sonable efforts  to  do  so  before  the  fire,  and  had,  therefore,  suf- 
ficiently complied  with  his  part  of  the  agreement.  These 
findings  are  consistent  with  each  other,  and  not  inconsistent 
with  the  general  verdict.  Plaintiff's  motion  to  set  aside  the 
finding  upon  the  sixth  question  of  defendant  was  properly 
overruled. 

In  the  light  of  the  doctrines  above  announced,  we  find  no 
error  in  the  rulings  of  the  court  upon  the  admission  of  evi- 
dence, and  the  submission  of  questions  to  the  jury  for  special 
findings.  It  is  not  necessary  to  state  the  special  questions 
raised,  or  evidence  admitted  or  excluded.  Neither  do  we  find 
error  in  the  giving  or  refusal  to  give  instructions  asked  by  the 
parties.  Those  given  are  in  harmony  with  the  principles  of 
this  opinion;  those  refused  are  not.  It  would  answer  no  use- 
ful purpose  to  refer  to  them  more  fully.  The  verdict,  as  well 
as  the  special  findings,  are  well  supported  by  the  evidence. 
The  motions  to  set  them  aside  were  properly  overruled. 

Affirmed.  

UnDVB    MiSSACHiraSTTB    PrACTICB,     DzRNSBS  ,  IN     AV0n>AN0B    MUST    Bl 

Alleged  in  Answer;  and  mattara  in  ayoidance  not  specified  in  answer  can- 
not be  rolled  on  to  defeat  action:  MtUry  v.  Mohawk  VaUey  Ins,  Co.,  66  Am. 


Deo.  1868.]    Visu  v.  Obbmania  ImnBAMca  Oa  ill 

Dm.  380,  note  383.  Matter  in  turmiiwnm^  denied  by  genenl  leplicatioop 
nmst  be  proyed:  Cecil  y.  CkeU,  81  Id.  620. 

Ohncnxm  not  Mads  nr  Lowxb  Court  will  hot  bi  EimBTAira» 
OK  Afpsal:  ffemMdMm  ▼.  8L  LtmU  etc  B.  B.  Oa.^  8i  Am.  Dea  76^  note  78; 
OUUipie  Y.  Smith,  81  Id.  328,  note  335. 

Pabtt  Holddto  AjmBXATiyx  ot  Jssn,  on  upon  Whom  Bubdkn  o9 
Pboqf  d  Imfosid,  his  Rioht  to  Opsn  and  Gloss  Asouhsnt  to  Jubt: 
Mankall  ▼.  Amerioam  Ex,  Co.,  73  Am.  Deo.  381,  end  note  403;  Freaton  y. 
WaUatr,  ixM^.p.  liO^  end  ceeee  cited  in  note  thereta  This,  howerer,  is  %. 
matter  lying  greatly  within  the  diecretion  of  the  trial  court*  and  its  deter- 
mination wiU  not  be  disturbed  nnless  prejudice  or  abnse  of  discretion  is 
shown:  See  same  cases.  The  general  mle  is,  that  qnestions  of  discretion  are 
not  subject  to  review,  except  in  cases  of  plain  abuse  and  injustice:  Turnpike 
Road  Co.  ▼.  Loomie,  88  Am.  Dec  311,  note  320;  Riddle  ▼.  Cage,  75  Id.  151, 
note  153. 

Pbactiob  as  to  CoN80Ln>ATiNO  Suns:  Logan  y.  MMemk^  Bank,  58  Am. 
Deo.  607,  and  extended  note  thereto  508-4^12;  on  consolidation  of  actions. 

Equal  DrnsioN  os  Appsllats  Couxt  on  Ponrr  Dscidsd  bt  Coubt 
Bblow  Apfibms  Dbcibzon,  by  operation  of  law:  Mayor  of  BaUimore  y.  L^* 
/erman,  45  Am.  Deo.  145;  Dwrant  y.  Beeeae  Co.,  85  Id.  685.  At  common  law 
no  judgment  in  such  a  case  would  be  given:  See  case  last  cited. 

InSURANCS   COICPANT    MAT    WaIYS    CONPITIONS    IN    POUCT   WhIOK    ABB 

BOB  Company's  Own  Bbnbvit:  Howitg  y.  EljuHabie  etc.  Ine.  Co,,  93  Am.  Dea 
821;  note  to  Brntekbuon  y.  Weetem  Ine.  Co.,  64  Id.  221;  note  to  Froel  y.  SarO' 
toga  Mvtmllfu.  Co.,  49  Id.  238;  Pino  y.  MerchanUf  Mut.  In».  Co.,  92  Id.  529. 
Waiver  is  an  intentional  relinquishment  of  a  known  right.  There  must  be 
knowledge  of  the  existence  of  the  right,  and  an  intention  to  rdinquiah  it: 
Hoaeie  v.  Home  Ins.  Co.,  85  Id.  240.  The  compsny  may  waive  such  conditions 
by  acts  as  weU  as  by  positive  declarations;  and  will  be  estopped  by  a  course 
of  dealing,  or  open  actions,  inducing  the  insured  to  act  to  his  detriment: 
HdwUnv.  EquUaNe  etc  Ins.  Co.,  93  Id.  321;  note  to  Frost  v.  Saratoga  Mutuak 
Inc  Co»,  49  Id.  238.  As  to  what  amounts  to  waiver  of  conditions  in  policies 
of  insurance,  see  collected  cases  in  note  to  Bipteg  v.  JEtna  Ine.  Co.,  86  Id. 
372. 

Waiveb  ot  Condition  bt  Insubancb  Company,  Nbobbsitt  ior  Nbw  Con- 
sidbration:  See  Bipleg  v.  jEtna  Ins.  Co.,  86  Am.  Dec.  362,  note  372. 

Parol  Evidbnob  la  Admbwibls,  not  to  Contradict  or  Changs  Terms 
or  Contract  of  Insurance,  but  to  develop  and  explain  its  true  meaning: 
Teaeon  v.  Atlantie  MuL  Ins.  Co.,  93  Am.  Dec.  293;  Pino  v.  Merchants*  Mut. 
Ins.  Co.,  92  Id.  529,  note  532;  collected  cases  in  note  to  lUpUy  v.  JEtna  Ins. 
Co.,  86  Id.  371;  Burrows  v.  Turner,  35  Id.  622;  note  to  Blossom  v.  Orijln,  67 
Id.  81;  Cooper  v.  Farmen^  MuL  Fire  Ins.  Co.,  88  Id.  544;  Ewer  v.  Washing- 
ton  Ins.  Co.,  28  Id.  258.  In  this  and  other  respects  policies  of  insurance  are 
governed  by  the  rules  applicable  to  ordinary  simple  written  contracts:  BeU 
v.  Westameic  Ins.  Co.,  39 Id.  542;  SL  Johnv.  AmerieanMnt.  L.  Ins.  Co.,  64 
U.  529;  Bipleg  v.  JStna  Ins.  Cb.,  86  Id.  362. 

Contract  or  Insurancb  mat  bs  Oral:  Sanborn  t.  Firemsn's  Ins.  Co.,  77 
Am.  Dec  419,  note  422;  but  in  ^eff  v.  Western  etc  Im.  On,  80  Id.  542;  it  is 
held  that  it  must  be  in  writing. 

Insuranob  Company  mat  Waivb  VbBiBzruBa  bt  Paboli  Pirn  ▼•  Mmr^ 
ekanH^  MuL  Ins.  Co.,  92  Am.  Dea  529. 
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Insubancs  Coxpant  la  Boitnb  bt  Acts  or  rra  Qensral  Aqkht 
the  scope  of  his  authority:  See  note  to  OloueeMer  Mfg,  Co,  ▼.  Hcward  Rim 
fru.  Co.,  66  Am.  Dec.  379;  and  to  the  same  extent  is  it  bound  by  the  acts  of 
its  local  agent:  HofvU*  v.  EquUahle  etc  In»,  Co.,  93  Id.  321. 

Powers  of  General  Insurance  Agents:  See  cases  cited  in  note  to  OUm- 
ceaier  Mfg.  Co.  v.  Howard  Fire  ln».  Co.,  66  Am.  Dec  379;  note  to  Bebm  ▼. 
Hartford  etc.  Fire  Ins.  Co.,  65  Id.  557,  showing  that  their  authority  is  not  to 
be  limited  by  secret  instructions;  Clark  y.  Umon  Mut.  Fire  Ins,  Co.,  77  Id. 
721,  note  724.  That  they  may  waive  conditions  in  policy,  see  Boehen  y.  WU- 
liamshurg  City  Ina.  Co.,  90  Id.  787,  coUeeied  cases  in  note  thereto  790;  note 
to  Pinov.  Merdtants'  MuL  Ins.  Co.,  92  Id.  532;  Sheldon  ▼.  AtkuUie  etc  IfU. 
Co.,  84  Id.  213,  and  collected  cases  in  note  thereto  219.  In  yiew  of  the  ap- 
parent authority  with  which  the  insurance  oompanies  clothe  the  agents  whom 
they  send  out  to  solicit  business  from  the  public,  it  is  held  that  those  dealing 
with  them  haye  a  perfect  right  to  regard  them  as  the  full  and  complete  rep- 
resentatiyes  of  the  companies  by  which  they  are  employed  in  all  that  is  said 
and  done  in  regard  to  the  application:  See  note  to  Clark  y.  Union  Mutual  Fire 
Ins.  Co.,  77  Id.  724.  Consent  to  waiver  in  policy  of  insurance,  given  by  the 
general  agent  of  the  company  at  the  request  of  its  local  agent,  who  does  not 
communicate  facts  within  his  knowledge  to  the  general  sgant,  binds  the  com- 
pany: Keekr  v.  Niagara  Fire  Ins.  Co.,  84  Id.  714. 

Knowledos  ov  Agent  Binds  Insubamob  Compant  when:  See  Apres 
y.  Hartford  Fire  Ins.  Co.,  85  Am»  Deo.  563,  note  563;  note  to  Hougk  ▼.  Cii$ 
Fire  Ins.  Co.,  76  Id.  589;  note  to  CampbeU  v.  Merdkantt^  etc  Ins.  Co.,  72 
Id.  331. 

iNSTBUOnONS    TO    InSUBANOB    AoBHT    not    ComfUHIOAXBD  TO   AflSDBBD, 

Etfeot  OF:  See  note  to  Clark  v.  Union  MuL  Fire  Ins.  Co.,  71  Am.  Dea  7S7; 
note  to  Campbell  v.  Merchants*  etc  Ins.  Co.,  72  Id.  331. 

Change  in  Use  or  Pbopbbtt  Avoids  Poliot  whbn:  See  note  to  BifHt^ 
v.  Tolland  etc  Ins.  Co.,  50  Am.  Dec  280.  As  to  when  change  in  oooopaAioa 
wiU  avoid  policy,  see  note  to  Merriam  v.  Middleseao  etc  Ins.  Ox,  32  Id.  254. 

Use  of  Prohibited  Articles  will  Avoid  Pouor  when:  See  Phatdm 
Ins.  Co.  v.  Lanortnot,  81  Am.  Dec  621,  note  630;  QaXes  v.  MadimmeU.  Ins.  0»., 
55  Id.  360. 

Conditions  Which  Tend  to  Wobk  Fobvbxtobb  of  a  policy  are  to  be 
strictly  construed:  Hoffman  v.  ^ima  Fire  Ins.  Co.,  88  Am.  Dec  837,  note  348b 

The  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  order  of  argument  in  a  case  rests  largely  in  the 
discretion  of  the  court,  and  does  not  justify  a  reversal,  unless  there  is  oleariy 
an  abuse  of  discretion  and  prejudice:  Van  Horn  v.  Smith,  59  Iowa,  147.  The 
principle  upon  which  courts  have  held  that  the  performance  of  conditions  in  a 
policy  may  be  waived  by  the  conduct  of  the  company  is  that  of  estoppel: 
JeioeU  V.  Home  Ins.  Co.,  29  Id.  565.  Where  one,  by  his  words  or  conduct^ 
willfully  causes  another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  slter  his  own  previous  positioin, 
the  former  is  concluded  from  averring  against  the  latter  a  diffarent  state  td 
things  as  existing  at  the  same  time:  Id.,  citing  Pidbard  v.  Sears,  6  Ad.  ft  K 
469,  474.  Thus  the  insurance  company  may  waive  tli^  eonditions  of  the 
policy  by  a  receipt  of  premiums  after  condition  broken.  '  The  waiver  rssnlts 
as  a  consequenee  of  ttie  reoeipt  of  the  premiums,  whieh  opemiss  as  an  es- 
toppel, precluding  denial  of  the  validity  of  the  poli^:  WaUk  v.  JBkm  Hf% 
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/mi  Co.,  30  lowm,  143;  Mersom  ▼.  IfaHontU  Ins.  Co.,  34  Id.  89.  A  local  agent 
of  a  fonjgn  iasiirance  oompany,  aathariaed  to  effect  contracts  of  inaaranoe 
lad  condnot  tbe  tmameaa  «t  hia  agency,  ia  to  be  conaiderad  a  general  agent: 
MUkr  T.  Phaaux  Ins.  Co,^  27  Id.  207;  and  competent  to  bind  hia  company 
by  acta  which  ace  vithin  the  scope  of  the  general  anthoriiy  he  poaooaaes, 
though  in  viobtion  of  limitatioDa  upon  that  authority  not  brought  home  to 
the  knovledga  of  the  awnred:  Id.;  WUkmmm  ▼.  Unkm  MuL  Ins.  Co.,  2  Pill. 
572;  ahowing  that  the  company  ia  liable  for  the  mistakes  of  their  local  agent 
where  the  assnred  is  without  faolt:  Mayer  ▼.  Jftiteaj  L\ft  Ins,  Co.  etc,  38 
lowai  3101  "The  tendency  of  modem  decisions  has  been  strongly  to  hold 
these  companies  to  that  degree  of  responsibility,  for  the  acts  of  the  local 
ageots  which  they  acatter  throoghout  the  coontiy,  that  justice  and  the  due 
protection  of  the  people  demand,  without  regard  to  private  restrictions  upon 
their  anthorityy  or  to  cunning  provisions  inserted  in  policies  with  a  view  to 
elude  just  responsibility  *':  May  v.  Buckle  MtU,  Ins.  Co.,  25  Wis.  307. 

Again,  the  stroiig  tendency  and  decided  weight  of  all  modem  authority  ia» 
that  an  agent  authorized  to  take  risks  and  issue  policies  of  insurance  may 
waive  any  of  the  written  or  printed  conditions  of  the  policy,  and  bind  the 
oompsny  by  such  waiver.    If  the  assured  is  without  faulty  the  company  will 
be  estopped  from  taking  advantage  of  the  condition  waived:  Miner  v.  Phoenki 
Am.  Co.,  27  Wis.  698;  Pabner  v.  St.  Paul  etc,  Ins.  Co.,  44  Id.  206.    Thus  a 
forfeiture  may  be  waived  by  the  act  of  the  agent  in  extending  the  time  of 
payment:   CrUdveU  v.  American  Ins.  Co.,  53  Iowa>  414;  or  the  agent  may 
waive  a  condition  by  receiving  the  premium:  Walsh  v.  JBtna  L^fe  Ins.  Co.,  30 
Id.  143;  and  iasuin^t  a  renewal  receipt:  Minery.  Phemx  Ins,  Co.,  27  Wis.  603. 
So  the  knowledge  of  the  officers  of  an  insurance  company  that  a  party  is 
sick,  and  the  renewal  of  a  policy  upon  hia  life,  which  had  expired  by  non- 
payment of  premiums,  is  a  dispensation  of  a  condition  against  31  health: 
WaiUi  V.  ^taa  L{fe  Ins.  Co.,  30  Iowa,  142.    Aa  to  what  amounts  in  law  to  a 
waiver  of  the  condition  of  a  policy  in  a  suit  as  to  over-issuance,  see  Oeib  v. 
IntermUkmal  Ins.  Co.,  1  Dill.  448.    No  consideration  is  necessary  to  support 
a  waiver:  Chesire  v.  Taylor,  29  Iowa,  494.    An  insurancejigent  may,  by  parol, 
waive  the  payment  of  premium  by  extending  the  time  for  payment:  Young 
V.  Haryard  Fire  Ins.  Co.,  45  Id.  382;  and  he  may  waive  an .  increase  of  risk 
by  parol:  Fuller  v.  Phatnix  Ins,  Co,,  61  Id.  353.    He  may,  by  parol,  waive  any 
of  the  oonditiona  of  the  policy:  Young  v.  Hartford  Fire  Ins.  Co.,  45  Id.  380. 
And  the  waiver  itself  may  be  shown  by  parol  evidence:  Chedre  v.  Taylcn',  29 
Id.  494.     The  breach  of  a  condition  of  a  contract  of  insurance  renders  the 
contract  voidable  only,  not  void:   W Aster  v.  Phoenix  Ins.  Co.,  36  Wis.  71. 
There  ia  no  distinction,  so  far  aa  the  insurance  company  is  concerned,  between 
the  waiver  of  conditions  precedent  to  the  taking  effect  of  the  policy,  and 
those  subsequent  thereto;  except  as  to  the  former  the  company  can  at  all 
times  protect  itself  by  declining  to  deliver  the  policy;  while  in  the  latter, 
such  protection  cannot  be  so  readily  obtained,  or  the  power  of  agents  to 
waive  such  conditions  so  effectually  guarded:  Young  v.  Hartford  Fire  Ins. 
Co.,  45  Iowa»  382.    In  this  case  the  principal  one  was  followed.    The  latter 
was  referred  to  in  Williams  v.  Niagara  Fire  Ins.  Co.,  50  Id.  568;  and  distin- 
gmshed  in  Critt^eU  v.  ATneriean  Ins.  Co.,  53  Id.  406.    With  respect  to  the 
waiver  of  conditions  in  polioies^  and  the  power  of  local  agents  in  this  respect^ 
there  is  a  learned  note  at  the  dose  of  the  opinion  in  the  principal  case,  pages 
69-74»  where  the  aobject  is  aUy  oonaidered,  and  a  large  number  of  oaass  re- 
lating to  it  are  cited. 
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MoDoKALD  V.  Ghioago  &  N«  W.  R  R  Go. 

[9B  Iowa,  124.] 
TBOtB  IB  No  Bbbob  nr  Allowino  JPluhthib  to  Axknd  FimTR»  lo  m 

TO  IXOBEASE  AKOXnTT  ClADOCD  AS  DAMAGES. 
It  D    COIKMON-LAW    DUTT  OT    RaILWAT    CoMPAKIIS  to    "FBOytDM   BSAflOV- 
ABLB    ACG»]KM0DATT0N8    AT    THEIR    STATIONS    foT   pMSengen   ^dlO   •!• 

inyited  and  expected  to  travel  on  their  roads. 

Ir  Railboad-station  Room  is  Fitll,  ob  it  It  is  Intolerably  Orwtatsiwm 
BT  Reason  ot  Tobacco  Smoke,  bo  that  a  paasenger  has  good  reaaon  for 
not  remaining  there,  it  will  justify  his  endeavor  to  enter  the  cars  as  eaify 
as  possible,  especially  if  it  is  dark  and  cold  withoat;  and  if  in  so  doii^ 
he  receiyes  an  injury  from  the  unsafe  and  dangerous  condition  of  tlia 
platform  or  steps  where  passengers  would  naturally  go,  the  company  is 
liable  therefor,  if  the  passenger  used  proper  care,  and  yiolated  no  mis 
or  regulation  of  the  company  of  which  he  had  actual  knowledge^  or 
which,  as  a  reasonable  man,  he  would  be  bound  to  presume  ATii^t^,  I^ 
such  a  case  there  is  no  error  in  permitting  witnesses  to  testify  as  to  ihm 
condition  of  the  passenger-room  with  respect  to  tobacco  smoke. 

Carlisle  Tables  mat  be  Admitted  to  Show  Exfbctanot  or  WmA 
Life  in  an  action  against  a  railroad  company,  by  a  husband  and  wife^ 
for  permanent  injuries  received  by  the  wife,  when  the  evidence  shows 
that  by  reason  of  such  injuries  a  servant  had  been,  and  probably  would 
have  to  be,  employed  to  do  the  work  the  wife  had  been  accustomed  ta 
do.  The  length  of  time  that  the  wife  would  probably  live  affords  soma 
data  proper  for  the  jury  to  consider  in  determining  the  amount  of  pe- 
cuniary damage  occasioned  by  the  injury. 

At  Common  Law,  where  Action  was  vor  Tortious  Injury  to  MAgitT»» 
Woman,  Husband  Suing  Alone  might  recover  for  the  expenses  of  a 
cure,  for  loss  of  service  and  of  the  society  of  his  wife;  but  where  tha 
husband  and  wife  joined,  the  cause  of  action  was  the  injury  to  the  wife^ 
and  the  recovery  was  limited  to  damages  for  that  injury  alone,  which 
included  the  mental  sufferings  of  the  wife,  but  did  not  embrace  the  injury 
to  the  husband. 

Iowa  Statute  has  Changed  Common-law  Rule  as  to  Aotion  bt  Mae 
AND  Wife  for  Injury  to  Wipe;  and  the  husband  may,  under  that 
statute,  join  thereto  a  claim  in  his  own  right,  and  recover  for  the  loss  o( 
his  wife's  services  occasioned  by  the  injury. 

Attorney  Who  is  by  Agreement  to  Receive  Certain  per  Cent  or 
Recovery  is  not  Necessary  Party  Plaintiff,  and  need  not  be  joined 
as  such. 

Rules  as  to  Entering  Cars  of  Railroad  Company.  — Railroad  com- 
paniea  are  strictly  accountable  for  the  safety  of  passengers.  To  enable 
them  to  properly  discharge  this  duty,  they  have  power  to  make  reason- 
able rules  and  regulations  respecting  the  time,  mode,  and  place  of 
entering  cars;  and  these,  whether  they  have  ever  been  written  or  po^ 
lished,  or  are  posted  up  or  not,  when  known  to  the  passenger,  he  is 
bound  to  conform  to,  and  he  cannot  violate  them  by  pursuing  another 
course,  and  hold  the  company  liable  for  damages  thus  occasioned,  and 
which  would  have  been  avoided  by  conforming  to  the  rules  and  regale* 
tions  of  the  company,  though  the  jury  may  believe  that  an  ordiBuily 
prudent  man  might  have  adopted  the  same  course. 


Dec  18d8.]     McDonald  v.  Chicago  etc.  R.  R.  Co.  116 

RaILBOAD  CoiCFAJIT  HAB    RlQBT  TO    RbQUIBX   AlL    PaBSXIIOKBS    ABOUT  TO 

BirraR  m  Cabs  to  do  so  only  when  the  can  are  hronght  up  to  the 
plat! arm  for  that  pmpoee. 

llABiUTT  OF  Common  Gabbier  to  PAflaxHOXB  Injubxd  bt  Dkpbctiyb 
Flatfobm  whilb  TBTnrG  to  Entbb  Railboab  Cabb  at  Placb  hot 
8xr  Apabt  bob  That  Pubfosb.  — ^Where  a  hoaband  and  wife  sne  a  rail- 
road  company  aa  common  carriers  to  recoyer  damages  for  injuries  to  the 
wife,  caneed  by  defeetiTe  steps  to  a  platform  which  the  train  had  backed ' 
up  to^  and  which  was  not  the  nsiial  place  for  passengers  to  get  on  and 
off  the  cars,  the  jnry  should  be  instnicted  to  ascertain  from  the  evidence 
whether  the  company  had  designated  or  set  apart  the  platform  in  front 
of  the  depot  aa  the  place  where  it  required  all  passengers  to  enter  the 
oars;  if  ao^  and  this  was  known  to  the  plaintiffs,  and  they,  in  disregard 
of  snch  requirement,  in  advance  of  time,  and  without  any  justification, 
Boo^t  to  enter  the  cars  at  another  place,  and  in  so  doing  met  with  the 
injury,  then  the  company  would  not  be  liable  as  common  carriers. 

Ibl  —  If,  howbvbr,  thkrb  was  No  Such  Ruh%  or  Rwqxjjjltiov  Khowv 
TO  Plaintifbb,  and  they  in  good  faith,  and  using  reasonable  care,  were 
seeking  to  find  and  enter  the  cars,  the  company  would  be  liable  for  an 
injury  caused  by  the  defective  platform  or  steps  leading  to  it,  as  the 
pUuntiffii  would  have  a  right  to  presume,  it  being  dark  or  nearly  so, 
that  the  platform  and  its  approaches  were  in  a  safe  condition. 

What  CoNsrrruTBS  Actiosiablb  Nboliqbncb  cannot  bi  so  Defined  as  to 
comprehend  all  cases. 

Railroad  CoMPANiEa,  as  General  Rule,  are  Bocnd  to  Keep  in  Safe 
Condition  All  Portions  of  their  Platforms,  and  approaches  thereto, 
to  which  the  public  do  or  would  naturally  resort,  and  all  portions  of  their 
station-grounds  reasonably  near  to  the  platforms,  where  passengers  or 
thooe  who  have  purchased  tickets  with  a  view  to  take  passage  on  their 
cars  would  naturally  or  ordinarily  be  likely  to  go. 

Action  by  McDonald  and  wife  to  recover  damages  for  an 
injury  received  by  Mrs.  McDonald,  at  Cedar  Rapids,  Iowa, 
alleged  to  have  been  caused  by  defendant's  negligence  in  not 
keeping  its  depot  platforms  and  steps  thereto  in  good  repair. 
A  general  denial  was  interposed,  and  it  was  further  answered 
that  the  injury  was  caused  by  the  plaintiffs'  own  negligence, 
and  that  before  suit  brought  plaintiffs  had  sold  and  conveyed 
to  one  E.  Latham,  plaintiffs'  attorney,  one  half  of  the  claim 
in  suit,  who  still  owned  the  said  half  of  said  claim,  so  that  the 
plaintiffs  were  not  the  sole  real  parties  in  interest  in  the  ac- 
tion. It  appeared  in  evidence  on  the  trial  that  the  plaintiffs, 
husband  and  wife,  had  been  on  a  visit  at  Cedar  Rapids,  and 
desiring  to  go  to  their  home  in  Wisconsin,  procured  tickets  of 
the  defendant,  at  its  station  in  ^Cedar  Rapids,  and  waited  in 
the  passenger-room  at  the  station  until  the  arrival  of  the  train 
on  which  they  expected  to  take  passage.  The  train  arrived  at 
6:20  p.  M.,  and  left  at  6:45  p.  m.  When  the  train  arrived,  the 
plaintiffs  went  to  take  their  seats  in  the  cars,  and  when  about 


116  McDoiTALD  V.  Chicaoo  stc.  B.  B.  Ca  [Iowa, 

• 

to  step  upon  the  train,  heard  the  announcement  of  "  twenty 
minutes  for  supper."  Mr.  McDonald  testified  that  about  the 
time  this  announcement,  "  the  train  started,  and  moved  back 
beyond  the  platform,  and  I  told  my  wife  we  had  better  go 
back  into  the  room  till  such  a  time  as  the  train  should  come 
forward.  She  said  no;  she  would  rather  sit  down  on  the  plat- 
form, or  stand  up  there,  as  the  room  was  so  full  of  tobacco 
smoke  that  she  could  not  stand  it;  it  made  her  sick.  I  pro- 
posed to  her  that  we  should  go  back  to  the  cars  and  get  on,  aa 
it  was  cold.  We  started  and  walked  on  the  platform  toward 
the  cars  until  we  came  to  the  west  end  of  the  platform,  and  in 
going  down  the  steps,  one  of  them  being  loose  and  out  of  place 
at  one  end,  it  gave  way,  and  came  up  between  my  legs,  and 
threw  us  both  on  the  track,  head  foremost,  down  under  the 
train."  The  ankle-bone  of  Mrs.  McDonald's  right  leg  was 
broken,  the  ankle  of  the  left  leg  was  sprained,  and  she  was 
otherwise  injured,  and  long  confined  to  her  bed.  Mrs.  Mc- 
Donald testified  to  the  same  facts.  The  accident  happened 
when  it  was  '*  dusk,  or  getting  dark."  There  was  evidence 
tending  to  show  care  in  descending  the  steps  where  the  acci- 
dent happened.  Mrs.  McDonald  was  fifty-nine  years  old,  and 
weighed  about  two  hundred  pounds.  The  evidence  showed 
that  the  passenger-depot  room,  if  not  full,  was  crowded  with 
foreign  emigrants,  who  were  smoking;  that  it  was  "  thick " 
with  tobacco  smoke,  or  full  of  it;  that  it  was  so  smoky,  and  so 
offensive  to  Mrs.  McDonald  on  that  account,  that  it  caused  her 
not  to  go  back  into  the  room,  but  that  she  went  west  along  the 
platform  to  get  aboard  of  the  cars.  Plaintiffs'  son  also  testi- 
fied that  the  depot  was  so  full  of  people  that  his  mother  could 
not  get  a  seat.  The  testimony  as  to  the  smoky  condition  of 
the  room  was  allowed  to  go  to  the  jury,  against  the  defendant's 
objection.  The  defendant's  evidence  showed  that  the  steps 
where  plaintiffs  fell  were  about  three  hundred  feet  distant 
from  the  door  of  the  passenger-depot,  and  that  the  usual  place 
for  passengers  to  get  on  and  off  the  cars  was  in  front  of  the 
passenger-depot,  and  the  platform  between  it  and  the  freight- 
depot.  The  depot  buildings,  platform,  steps,  etc.,  are  correctly 
indicated  in  the  annexed  diagram.  Passengers  to  and  from 
the  Dubuque  and  Southwestern  railroad  depot  usually  passed 
over  these  steps.  Defendant  showed  that  it  was  customary 
when  the  train  arrived,  as  in  this  instance,  from  the  west,  to 
run  back  so  as  to  bring  the  baggage  and  express  can  to  a 
point  oiqx)site  the  freight-depot,  for  the  purpose  of  diachar|png 
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and  receiving  baggage  and  express  matter.  This  movement, 
on  the  evening  of  the  accident,  placed  the  passenger-coaches 
west  of  the  west  end  of  the  platform,  so  that  the  nearest  pas- 
senger-car was  about  one  car-length  beyond  the  steps  at  the 
west  end  of  the  platform.  It  was  while  the  cars  were  thus 
standing  that  the  plaintiffs,  without  waiting  for  them  to  be 
drawn  up  to  the  platform  in  front  of  the  passenger-depot, 
started  for  them,  walking  the  whole  length  of  the  platform, 
and  in  descending  the  steps  met  with  the  accident.  Defend- 
ant also  produced  evidence  to  the  effect  that  there  was  plenty 
of  room  to  get  on  and  off  the  trains  from  the  platform;  that 
there  was  no  necessity  for  any  one  to  go  down  these  steps  to 
get  on;  that  before  leaving,  trains  always  drew  up  in  front  of 
the  passenger-depot,  and  stopped  to  take  on  passengers;  that 
the  accident  happened  fifteen  or  twenty  minutes  before  the 
leaving  time  of  the  train;  and  that  the  steps  were  not  intended 
or  used  for  passengers  to  get  on  the  trains.  The  jury  were  in- 
structed that  **  if  you  find  from  the  evidence  that  E.  Latham, 
the  plaintiffs'  attorney,  agreed  to  prosecute  plaintiffs'  claim  for 
one  half  he  may  recover,  that  does  not  make  such  an  assign- 
ment as  to  make  it  necessary  that  he  should  be  a  party  plain- 
tiff." It  is  deemed  unnecessary  to  give  other  instructions 
granted  and  refused,  as  the  case  may  be  understood  without 
them.  Defendant  excepted  to  the  charge  as  given.  Verdict 
for  the  plaintiffs  for  two  thousand  dollars.  A  motion  for  a 
new  trial  was  overruled,  and  judgment  was  entered  against 
the  defendant,  from  which  it  appealed. 

£.  8.  Bailey^  for  the  appellant. 
E.  Latham^  for  the  appellees. 

By  Court,  Dillon,  C.  J.  Appellant's  various  grounds  for  a 
reversal  of  the  judgment  we  notice  in  the  order  in  which 
they  are  presented  by  counsel. 

1.  There  was  no  error  in  allowing  the  plaintiffs  to  amend  the 
petition  so  as  to  increase  the  amount  claimed  as  damages. 

2.  There  was  no  error  in  the  action  of  the  court  in  allowing 
witnesses  to  testify  as  to  the  condition  of  the  passenger-room 
with  respect  to  tobacco  smoke.  The  evidence  was  proper,  as 
part  of  the  transaction  out  of  which  the  injury  arose,  and  as 
showing  why  the  plaintiffs  did  not  remain  in  the  passenger- 
room,  or  return  to  it.  The  effect  of  this  circumstance  upon 
the  rights  of  the  parties  was  not  stated  to  the  jury.    It  would 
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not  jostify  the  plaintififB  in  violating  a  known  rule  of  the  com- 
pany if  there  "wclb  one,  as  to  the  particular  place  where 
passengers  were  required  to  enter  their  cars. 

But  I   have    no    hesitation  in  saying   that,  without  any 
lUtute  enacting  it,  there  is  a  common-law  duty  on  these  com- 
panies to  provide  reasonable  accommodations  at  stations  for 
the  passengers  \ivho  are  invited  and  expected  to  travel  on  their 
Toads:    See  Caierham  R.  R.  Co.  v.  London  R,  R,  Co,,  87  Eng. 
Com.  Li.  410.     If  the  station-room  is  full,  or  if  it  is  intolerably 
offenmve  by  reason  of  tobacco  smoke,  so  that  a  passenger  has 
good  reason  for  not  remaining  there,  while  Miis  will  not  justify 
him  in  violating  reasonable  rules  and  regulations  of  the  com- 
pany, which   are  known  to  him,  respecting  the  place,  mo^e, 
aud  time  of  entering  the  cars,  it  will  justify  his  endeavor  to 
enter  the  cars  at  as  early  a  period  as  possible,  especially  if  it 
18  dark  and  cold  without,  if  in  so  doing  he  uses  proper  care 
and  violates  no  rule  or  regulation  of  the  company  of  which 
he  has  actual  knowledge,  or  which,  as  a  reasonable  man,  he 
would    be  bound   to   presume  existed.      He  would  not,  of 
course,  be  justified,  by  the  condition  of  the  passenger-room,  in 
rashly  endeavoring  to  board  a  train  in  motion,  or  the  like; 
but   if  the  train  had  arrived^   was   on   the   track,  the  car 
doors  open,  and  if,  as  is  frequently  if  not  generally  the 
case,  passengers  are  allowed,  or  at  least  not  forbidden,  to  enter 
the  cars  before  they  are  drawn  up  in  front  of  the  station,  we 
think  a  passenger  may  reasonably  and  properly  make  the  at- 
tempt to  reach  and  enter  the  cars,  if  he  is  not  aware  of  any 
rule  or  regulation  to  the  contrary;  and  if  he  receives  an  injury 
in  so  doing  (he  using  proper  care)  from  the  unsafe  and  dan- 
gerous condition  of  the  platform  or  the  steps  in  a  place  where 
passengers  would  naturally  go,  the  company  are  liable  there- 
for. 

This  subject,  and  some  of  the  leading  and  recent  decisions 
bearing  upon  it,  will  be  alluded  to  in  considering  the  instruc- 
tions of  the  court  to  the  jury. 

3.  There  was  evidence  tending  to  show  that  the  injuries  to 
the  wife  were  permanent  in  their  nature,  and  likely  to  disable 
her  during  her  life  from  rendering  effectual  service  to  her 
husband  and  family  in  the  discharge  of  her  household  duties; 
and  that  in  consequence  a  woman  had  been,  and  was  and 
probably  would  have  to  be,  employed  to  do  the  work  she  had 
been  accustomed  to  perform. 
Under  these  circumstances,  there  was  no  error  in  the  ad« 
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mission  of  the  Carlisle  tables  to  show  the  expectancy  of  the 
life  of  the  wife.  It  was  shown  that,  at  the  plaintiff's  age, 
the  expectancy  of  life  was  about  fifteen  years. 

If  the  jury  believed  the  injury  was  permanent,  and  that  it 
would  disable  the  plaintiff  for  life  from  doing  labor,  the 
length  of  time  that  she  would  probably  live  affords  some  data 
proper  for  the  jury  to  consider  in  determining  the  amount  of 
pecuniary  damage  occasioned  by  the  injury. 

At  common  law,  where  the  action  was  for  a  tortious  injury 
to  a  married  woman,  the  husband  suing  alone  might  recover 
for  the  expenses 'of  a  cure,  for  loss  of  service  and  of  the 
society  of  his  wife.  But  in  a  suit  in  the  name  of  the  husband 
and  wife,  the  cause  of  action  was  the  injury  to  the  wife, 
and  the  recovery  was  limited  to  damages  for  that  injury, 
including,  of  course,  the  mental  sufferings  of  the  wife,  and 
did  not  embrace  the  injury  to  the  husband,  who  alone 
was  liable  to  pay  the  medical  attendant,  and  who  alone  was 
considered  damnified  by  the  loss  of  the  services  and  society  of 
his  wife:  Fuller  v.  Railroad  Co.,  21  Conn.  557,571;  2Redfield 
on  Railways,  3d  ed.,  213.  But  our  statute  has  changed  the 
common-law  rule  as  to  parties  in  such  cases:  Revision,  sec. 
2775.  This  provides  that  "  in  an  action  brought  by  a  man  and 
his  wife  for  an  injury  done  to  the  wife,  in  respect  of  which  she 
is  necessarily  joined  as  co-plaintiff,  it  shall  be  lawful  for  the 
husband  to  join  thereto  claims  in  his  own  right":  See  Re- 
vision, sec.  2771. 

This  was  done  in  the  present  case.  If  there  were  doubt  as 
to  the  propriety  of  the  testimony  as  tending  to  show  the  ex- 
tent of  the  injury  to  the  wife,  there  can  be  none  as  to  its  pro- 
priety as  tending  to  show  the  extent  to  which  it  would  deprive 
the  husband  of  the  services  of  the  wife. 

4.  The  point  that  the  agreement  of  the  plaintiffs  with  Mr. 
Latham  was  champertous  does  not  appear  to  have  been  pre- 
sented to  the  district  court.  This  agreement  was  set  up  in  the 
answer  as  showing  that  the  proper  parties  plaintiff  had  not 
joined  in  the  action.  The  point  made  was,  that  Latham,  by 
virtue  of  this  agreement,  was  a  real  party  in  interest,  and  ought 
to  have  been  a  party  to  the  action. 

The  court  held  that  this  was  not  such  an  assignment  as 
would  defeat  the  right  to  recover  (see  fourth  instruction  re- 
fused), or  make  it  necessary  that  Latham  should  be  a  party 
plaintiff  (see  third  paragraph  of  court's  charge).  And  in  this 
view  the  court  was  correct. 
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6.  It  is  next  insisted  that  the  court  erred  in  refasing  to 
instroct  as  prayed  by  the  defendant,  and  also  in  the  charge  of 
its  own  to  the  jury.  The  view  taken  by  the  court  below  will 
appear  from  the  instructions  refused  and  given,  which  are  set 
out  in  the  statement  of  the  case,  and  need  not  be  here  repeated. 

By  recurring  to  the  court's  charge  in  chief,  it  will  be  seen 
that  he  made  the  defendant's  liability  turn  upon  the  question 
whether  the  step,  which  caused  the  accident,  was  loose.  The 
jury  were  told  in  the  charge  that  if  one  of  the  steps  was  loose 
and  not  nailed  down,  by  reason  of  which  the  accident  hap- 
pened, the  defendant  is  liable,  unless  the  plaintiffs'  own  want 
of  care  contributed  to  the  injury;  and  such  want  of  care  does 
not  exist  if  the  jury  find  that  an  ordinarily  prudent  person 
would  have  gone  down  the  steps  of  the  platform,  and  would 
not  have  waited  until  the  passenger-cars  were  opposite  the 
passenger-depot:  See  paragraphs  4,  5,  6,  and  7  of  the  charge. 

These  instructions  assume,  and  necessarily  imply,  that  the 
plaintiffs  had  the  right  to  enter  the  cars  when  and  where  they 
attempted  it,  if  an  ordinarily  prudent  person  would  have  pur- 
sued the  course  which  the  plaintiffs  did,  that  is,  if  such  per- 
sons would  have  gone  down  the  steps,  and  not  have  waited  for 
the  care  to  be  drawn  up  to  the  platform  opposite  the  passenger- 
depot. 

The  law  on  this  subject  is  this: — 

Railroad  companies  are  held  to  a  strict  rule  of  accounta- 
bility for  the  safety  of  passengers.  This  is  salutary  and  right. 
To  enable  them  properly  to  discharge  this  duty,  they  have  the 
power  to  make  reasonable  rules  and  regulations.  They  may 
make  such  rules  and  regulations  respecting  the  time,  mode, 
and  place  of  entering  cars.  These,  when  known  to  the  pas- 
senger, whether  they  have  ever  been  written  or  published,  or 
are  posted  up  or  not,  he  is  bound  to  conform  to;  and  he  cannot 
violate  them  and  pursue  another  course,  and  hold  the  company 
liable  for  damages  thus  occasioned,  and  which  would  have 
been  avoided  by  conforming  to  the  rules  and  regulations  of 
the  company,  even  though  the  jury  may  believe  that  an  ordi- 
narily prudent  person  would  or  might  have  adopted  the  same 
course. 

A  railroad  company  has  a  right  to  require  all  passengers 
about  to  enter  their  cars  to  do  so  only  when  the  cars  are 
brought  up  to  the  platform  for  that  purpose. 

We  cannot  say  that  it  is  a  rule  of  law  that  the  mere  exist- 
•noe  of  a  platform  in  front  of  a  depot  is  necessarily  notice  to 
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the  passenger  that  the  train  will  be  drawn  up  at  that  place  to 
receive  him,  and  that  the  company  requires  that  he  shall  wait 
and  enter  the  cars  at  that  place,  and  is  prohibited  from  enter- 
ing them  elsewhere. 

In  many  places  passengers  are  required  or  allowed  by  the 
<M)mpanies  to  enter  trains  elsewhere  than  from  the  platform  in 
front  of  the  passenger  station  or  depot.  In  many  places,  also, 
railroad  companies  fail  to  discharge  a  duty  which  they  owe  to 
the  traveling  public,  by  leaving  them,  without  any  assistance, 
to  find  out  as  best  they  can  where  the  train  is  which  they  wish 
to  take,  how  to  reach  and  when  and  where  to  enter  it.  Few 
persons  traveling  in  strange  places  and  on  strange  roads  but 
have  experienced  the  embarrassment  arising  from  the  failure 
of  the  company  to  have  sign-boards,  or  ofiScers  or  agents  in 
attendance  to  give  information  of  this  character:  See  observa- 
tions of  Maule,  J.,  to  the  jury  in  Martin  v.  R.  R,  Co.y  81  Eng. 
Com.  L.  186, 187. 

A  company  may  require  trams  to  be  entered  at  a  particular 
place,  as,  for  instance,  in  front  of  the  passenger-depot.  Often, 
liowever,  there  is  no  such  requirement,  and  passengers  are 
allowed,  or  at  least  not  forbidden,  to  enter  elsewhere. 

Applying  these  general  principles  to  the  case  in  hand,  we 
are  of  opinion  that  the  instructions  asked  by  the  defendant 
were  faulty,  in  so  far  as  they  assume,  as  a  matter  of  law,  that 
it  is  the  duty  of  a  passenger,  irrespective  of  any  knowledge  on 
his  part  of  any  rule  or  regulation,  to  wait,  before  entering  the 
cars,  until  the  train  is  drawn  up  in  front  of  the  passenger 
<lepot  or  platform. 

If  he  knew  that  it  was  to  be  thus  drawn  up,  and  that  passen- 
gers were  expected  and  required  to  wait  until  this  should  be 
done  before  entering  the  cars,  he  could  not,  with  such  knowl- 
•cdge,  be  justified  in  seeking  to  enter  the  cars  in  an  unusual 
place  and  at  an  unusual  time,  and  hold  the  company  for 
damages  thus  occasioned.  Why?  Because  he  is  not  in  the 
line  of  his  duty  and  in  the  exercise  of  his  lawful  rights  at  the 
time. 

If  the  plaintiffs  attempted  to  enter  the  cars  at  a  place  which 
they  knew,  or  from  the  nature  of  the  circumstances  surround- 
ing them  ought  to  have  known,  was  not  prepared  or  designed 
for  receiving  passengers,  and  at  which  they  knew,  or  from  the 
circumstances  ought  to  have  known,  the  company  did  not  al- 
low passengers  to  enter,  the  company  would  not  be  liable  as 
common  carriers  upon  their  contract,  however  it  might  be  if 
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they  had  not  been  declared  against  in  this  capacity,  for  an 
injury  happening  in  the  prosecution  of  such  an  attempt  Why? 
The  answer  is,  that,  in  making  such  an  attempt,  the  plaintiffs 
would  not  be  in  the  line  of  their  duty,  or  in  the  exercise  of  any 
right  conferred  upon  them  by  their  contract  with  the  company. 

Applying  the  general  principles  before  expressed  to  the 
charge  of  the  court,  and  it  is  obvious  that  the  minds  of  the 
jury  were  not  directed  to  the  proper  grounds  on  which  the  de- 
fendant's liability  or  non-liability  would  depend.  The  jury 
should  have  been  directed  to  ascertain  from  the  evidence 
whether  the  railroad  company  had  designated  or  set  apart  the 
platform  as  the  place  where  it  required  all  passengers  to  enter 
the  cars. 

If  so,  and  this  was  known  to  the  plaintiffs,  and  they  in  die- 
regard  of  such  requirement,  and  in  advance  of  time,  and  with- 
out justification  for  so  doing,  sought  to  enter  the  cars  at  another 
place,  and  in  so  doing  the  wife  met  with  the  injury  for  which 
she  sues,  the  company  is  not  liable  in  this  action  as  common 
carriers;  and  this  is  the  capacity  in  which  it  is  sued. 

If,  on  the  other  hand,  there  was  no  rule  or  regulation  known 
to  the  plaintiffs  requiring  them  to  enter  at  the  platform,  and 
they  in  good  faith,  and  using  reasonable  care,  were  seeking  to 
find  and  enter  the  cars,  the  defendant  would  be  liable  for  an 
injury  caused  by  the  defective  platform  or  steps  leading  to  it, 
since  the  plaintiffs,  it  being  dark  or  nearly  so,  would  have  a 
right  to  presume  that  the  platform  and  its  approaches  were  in 
a  safe  condition. 

We  will  not  undertake  to  lay  down  any  rule  applicable  to 
the  ever-varied  circumstances  of  all  cases  which  may  arise. 
The  gist  of  such  an  action  as  the  present,  if  no  known  rule  or 
regulation  of  the  company,  reasonable  in  its  character,  has 
been  violated,  is  negligence;  and  what  constitutes  negligence 
so  as  to  give  an  action,  it  is  impossible  to  define  in  a  rule  which 
shall  comprehend  all  cases. 

The  recent  adjudications  in  the  cases  below  cited  have  been 
carefully  examined,  and  they  warrant  us  in  laying  down  the 
general  principles  before  expressed.  Upon  reason,  —  that  is, 
enlightened  common  sense,  applied  to  the  relation  which 
railway  companies  sustain  to  the  public,  and  applied  to  the 
nature  of  man,  and  the  mode  in  which  the  business  of  carrying 
passengers  is  practically  and  usually  transacted,  —  and  upon 
the  authority  of  decided  cases,  we  are  justified  in  laying  down 
the  following  general  rule  as  to  the  duty  of  such  companies,  te 
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wit,  that  they  are  bound  to  keep  in  a  safe  condition  all  por- 
tions of  their  platforms,  and  approaches  thereto,  to  which  the 
public  do  or  would  naturally  resort,  and  all  portions  of  their 
station-grounds  reasonably  near  to  the  platforms,  where  passen- 
gers, or  those  who  have  purchased  tickets  with  a  view  to  take 
passage  on  their  cars,  would  naturally  or  ordinarily  be  likely 
to  go:  Burgess  v.  Railroad  Co.,  95  Eng.  Com.  L.  923, 1858,  Tin- 
fenced  hole  in  station-ground  near  depot  building;  Martin  ▼. 
Railroad  Co,,  81  Id.  179,  1855,  defective  light  in  station- 
grounds  where  passengers  would  naturally  go;  Comiman  v. 
Railroad  Co.,  4  Hurl.  &  N.  781,  1859,  remarks  of  Martin,  B., 
and  Watson,  B.,  as  to  open  place  in  platform;  Crafter  v.  Rail* 
road  Co.,  12  Jur.,  N.  S.,  272;  S.  C,  L.  R.  1  C.  P.  300,  1866; 
Longmore  v.  Railroad  Co.,  19  C.  B.,  N.  S.,  183;  S.  C,  115  Eng. 
Com.  L.  183,  1865;  Sawyer  v.  Railroad  Co.]  27  Vt.  377;  Murch 
V.  Railroad  Co.,  9  N.  H.  9,  39,  40,  remarks  of  Bell,  J.;  Frost  v- 
Railroad  Co.,  10  Allen,  387,  1865. 

For  the  error  before  mentioned  in  the  instructions  of  the 
court,  the  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial  in  accordance  with  the  rules  and  principles  of  law 
herein  expressed. 

Reversed. 


Cablislk  Tables  arb  ADinaaniLs  in  EviDiiroi  to  8h»w  EzpoorATioir 
OF  Human  Lite,  they  being  standard  tables  on  that  labjeet:  D<maldtim  ▼. 
Mississippi  etc  R.  R.  Co.,  87  Am.  Dec.  391. 

AcnoN  FOR  Injury  to  Wife  —  Nbcessitt  ^b  Joinder  of  Hubramd  and 
Wife—  What  Husband  ilay  Recover:  See  extended  note  toCar^  ▼.  Berl> 
shire  R.  R.  Co.,  48  Am.  Dec.  619-622;  Hopkins  v.  Atlantic  etc  R.  R.  Co.,  72 
Id.  287,  note  295;  Thomas  v.  Winchester,  67  Id.  455;  Ballard  ▼.  Russell,  54 
Id.  620. 

Rules  and  Regulations  Which  Railroad  Ck>HFANiB8  mat  Make  be- 
SPECTINO  ITS  Road,  or  Houses  and  Buildinos  Connected  therewith: 
CommonwealUi  v.  Power,  41  Am.  Deo.  465,  note  471-486;  Cheney  y.  Boston  etc 
R.  R.  Co.,  45  Id.  190,  note  192-199. 

Actionable  Neolioence,  not  Definable:  Fran^ford  etc  Co.  y.  PkUadel- 
pMa,  R.  R.  Co.,  93  Am.  Dec  708;  Baltimore  etc  R.  R.  Co.  ▼.  Breinig,  90  Id.  49; 
note  to  Roth  v.  B^alo  etc  R.  R.  Co.,  90  Id.  741;  Dans  ▼.  Winsbw,  SI  Id. 
573. 

The  principal  case  was  cited  in  each  of  the  following  authorities,  and  to 
the  point  stated:  Railroad  companies  are  bonnd  to  keep  in  a  safe  condition 
all  portions  of  their  platforms  and  approaches  thereto  to  which  the  public  do 
or  would  naturally  resort,  and  all  portions  of  their  station-grounds  reaaonabl  j 
near  to  the  platform,  where  passengers  or  those  who  have  purchased  tickets 
with  a  view  to  take  passage  on  their  cars  would  naturally  or  ordinarily  be 
likely  to  go:  JeffersonmUe  etc  R.  R  Co.  ▼.  RUeif,  39  Ind.  586;  Puiten  ▼.  Chi 
soffo  etc  R'y  Co.,  32  Wis.  533.    They  must  provide,  at  regular  paaMnger-sta- 
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tioBui,  suitable  and  safe  means  for  alighting  from  trains:  CkKbmaU  etc.  i?.  S. 
Co.  V.  Peten,  80  Ind.  I78»  and  nnmerons  cases  there  cited.  Passengers  mnst 
conform  to  the  reasonable  bnsineos  arrangements  of  the  railways;  and  he  will 
not  be  upheld  in  neglecting  to  avail  himself  of  the  regular  platform,  unless 
he  himself  at  the  time  was  where  it  was  not  available,  and  was  invited  bj 
the  action  of  the  company  to  go  elsewhere.  Where  the  train  has  been  at  the 
platform  and  accessible  there,  it  has  been  regarded  as  clearly  indicating  to 
the  passenger  what  was  expected  of  Imn.  This  role  has  been  dedaied  as 
well  in  those  cases  where  a  recovery  has  been  had  as  in  those  where  it  has 
been  denied:  Miehiffan  Cent.  R.  JR,  Co,  v.  Coleman,  28  Mich.  453.  The  prin- 
cipal case  again  came  before  the  court  in  McDonald  v.  Chicago  tie.  R,  R.  Co., 
29  Iowa»  170,  where  it  was  held  that  evidence  that  the  passenger-room  was 
filled  with  tobacco  smoke,  crowded  and  offensive,  was  admissible  as  part  of 
the  res  gtata,  and  as  tending  to  show  that  plaintiff  was  justified  in  leaving 
the  room  and  seeking  the  cars  before  the  train  had  returned  in  front  thereof; 
that  evidence  tending  to  show  that  passengers  to  and  from  another  railroad 
usually  passed  over  the  steps  where  the  injury  occurred  was  admissible  to 
show  that  plaintiff,  when  injured,  was  not  endeavoring  to  enter  the  cars  by  a 
dangerous  and  unfrequented  place;  that  an  agreement  between  an  attorney 
and  his  client,  that  the  attorney  shall  receive  as  a  contingent  fee  a  certain 
portion  of  the  amount  recovered  against  the  other  party,  is  not  void  as  being 
champertons.  The  rules  governing  railroad  companies  as  to  their  duty  in 
providing  proper  station  accommodations,  and  their  liability  for  injuries  re- 
sulting from  their  failure  to  do  so,  as  declared  in  the  principal  case,  were  fol- 
lowed and  approved.  McDonald  v.  Chicago  etc.  R.  R.  Co.,  29  Iowa,  170,  was 
cited  in  Jewel  v.  Neidy,  61  Id.  300,  to  the  point  that  to  constitute  champerty 
there  must  be  an  agreement  on  the  part  of  the  champertor  to  carry  on  the 
party's  suit  at  his  own  expense,  as  well  as  for  a  share  6f  the  thing  or  money 
to  be  reoovered. 


SowDEN  k  Co.  V.  Cbaiq. 

[26  Iowa,  ifiS.] 

PivBDior  ov  AonoN  ArFsonNo  Rbal  Estats  is  SuiwioaHT  to  Cbaboi 
Thibd  Pebsoks  wrm  KoncB  THERXor. 

AcK2rowi.xixi]CBNT  OF  AoBNT  IS  That  or  pRDvciFAL  WBXS.  — A  certificate 
of  acknowledgment,  made  by  an  agent  as  his  voluntary  act  and  deed,  be- 
oomes  the  voluntary  act  and  deed  of  the  principal,  where  he  afterwards 
leeognizes  the  act  of  the  agent  by  signing  the  instrument  himself. 

ACKKOWLKDGiCKNT  BY  Attoknbt,  WHEN  SuFTiaENX.  —  A  Certificate  of  ac- 
knowledgment to  a  chattel  mortgage  executed  by  attorney,  where  there 
is  no  statute  prescribing  the  mode  of  certifying  acknowledgments  to  in- 
struments executed  by  attorney,  is  sufficient,  if  in  the  form  as  given  in 
the  facts  of  this  case,  and  states  the  truth  as  to  the  person  who  appeared 
before  the  officer. 

Whkrk  Owner  of  Real  Estate  Executes  Mobtoaoe  upon  Chattels, 
Which  may  Pboperlt  be  Made  Fixtures,  and  subsequently  affixes 
them  to  the  real  estate,  no  person  having  knowledge  of  such  facts  can, 
by  purchase  of  the  real  estate,  or  otherwise,  acquire  from  the  mortgagor 
any  title  to  such  chattels  paranumnt  to  the  mortgsgaa  thareol. 
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pRIORmZS  AB  BBTWEBN  MbCRANIO's   LiXN  AND  GKATRL  MOBTQAOB  VFOH 

Machinsbt  AJTERWARD8  AmxsD  TO  RsALTT.  —  A  chattel  mortgftgd 
npon  machinery,  which  afterward  becomes,  with  the  mortgagee's  knowl- 
edge and  consent,  attached  to  the  realty,  by  being  placed  as  fixtures  in  a 
mill,  will  not  be  affected  by  the  lien  of  a  mechanic,  hariog  notice  of  the 
facts,  for  work  done  on  the  mill;  and  no  person  chargeable  with  sach 
notice  can,  by  purchase  of  the  real  estate,  or  otherwise^  acquire  from  or 
through  the  mortgagor  any  title  to  such  fixtures  paramount  to  the  mort- 
gagee. 
RiooRD  07  Instrumxnt,  though  Callkd  "Ck>K8TBUomni  Nonaj^"  n 
Equitalent  to  Actual  Nonai. 

Replevin  for  two  engines,  two  boilers,  one  circular  saw,  one 
muley  saw,  and  appurtenances.  Plaintiffs  and  defendant  each 
claimed  an  absolute  title  to  the  property.  The  following  is 
the  history  of  the  title  of  the  respective  parties:  1.  The  facts 
concerning  the  plaintiffs'  title  were  these:  Plaintiffs  were 
machinists  doing  business  in  the  city  of  Burlington.  In  1856 
they  manufactured  the  engines,  boilers,  and  saws  here  in  con- 
troversy, for  Burris  and  Cox,  of  Burris  City  (so  called),  in 
Louisa  County.  On  November  29,  1856,  the  property  was 
delivered  in  Burlington  to  Burris  and  Cox,  who  on  that  day 
executed  to  the  plaintiffs  a  chattel  mortgage  thereon.  The 
plaintiffs  claimed  under  this  mortgage,  which  was  in  the  usual 
form,  reciting  that  it  was  made  to  secure  plaintiffs  $1,850,  and 
that  it  was  the  same  property  "recently  purchased  by  us 
(Burris  and  Cox),  of  Sowden  &  Co.''  It  contained  this  pro- 
vision :  "  But  if  default  be  made  in  the  payment  of  said  note, 
the  said  Sowden  &  Co.  are  hereby  authorized  to  cause  the 
aforesaid  engines,  boilers,  and  saws  to  be  sold  at  public  auc- 
tion," etc.  This  mortgage  was  signed  by  N.  W.  Burris, 
J.  M.  Bloomfield,  and  R.  S.  Cox.  The  certificate  of  acknowl- 
edgment was  in  this  form:  "  State  of  Iowa,  Des  Moines 
County,  88,  Before  the  undersigned,  a  notary  public  for  said 
county  and  state,  this  day  came  J.  M.  Bloomfield,  agent  for 
N.  W.  Burris  and  R.  S.  Cox,  who  are  personally  known  to  me 
to  be  the  identical  persons  whose  names  are  affixed  to  the 
foregoing  bill  of  sale,  as  grantors,  and  they  acknowledged  the 
same  to  be  their  voluntary  act  and  deed."  This  was  signed 
and  sealed  by  the  officer  on  November  29,  1856.  The  ma- 
chinery was  immediately  shipped  to  Burris  City,  and  plain- 
tiffs pursuant  to  contract  sent  an  agent  to  set  it  up  in  a 
saw-mill,  then  being  erected  by  Burris,  or  Burris  and  Cox. 
This  agent  of  the  plaintiffs  presented  the  bill  of  sale  to  Burris, 
and  Burris  signed  it  with  his  own  name.    It  was  on  December 
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9, 1856,  filed  for  lecord,  and  recorded  in  the  chattel*mortgage. 
records  of  LoniBa  County.  At  this  time  the  machinery  was- 
in  Bonis  City,  one  engine  on  its  foundation,  but  not  bolted' 
down;  the  other  was  not  on  its  foundation.  Plaintifiis'  agent 
helped  to  set  up  the  machinery,  and  the  same  was  set  up  in  a 
permanent  and  substantial  manner  in  the  mill.  The  mill 
was  inclosed,  the  boilers  set  on  stone  foundations,  and  en- 
cased in  brick.  The  engine  was  set  on  timbers,  locked,  bolted 
and  keyed  in  the  timbers  oi  the  mill.  The  machinery  was  so 
set  up  and  affixed  *'  that  it  could  not  have  been  taken  out 
without  partially  taking  the  building  to  pieces."  2.  The  facta 
concerning  the  defendant's  title  were  these:  The  mUl  was 
being  erected  on  certain  lots  in  Burris  City.  The  title  to  theso 
lots,  until  December  9,  1856,  was  in  N.  W.  Burris.  On  that 
day,  Burris  sold  the  lots,  the  mill  thereon  being  in  process  of 
erection,  to  one  Key.  On  June  11,  1857,  Key  sold  to  Wood, 
Baker,  &  Co.  Defendant's  title  was  derived  from  a  sheriff'a 
sale  on  a  mechanic's  lien  execution  in  favor  of  one  Druse. 
Druse,  as  a  millwright,  had  commenced  work  on  the  mill  on 
January  17,  1857,  and  prior  to  July,  1857,  had  done  work  to 
the  amount  of  $465.  In  July,  1857,  Druse  commenced  suit 
to  enforce  a  mechanic's  lien  upon  the  mill,  making  Burris^ 
Key,  and  Wood,  Baker,  &  Co.  defendants.  His  lien  was  es- 
tablished in  December,  1858.  In  January,  1859,  the  lots  on 
which  the  mill  was  situate,  and  which  contained  the  ma- 
chinery in  question,  affixed  as  aforesaid,  were  sold  to  Druso 
for  the  amount  of  his  lien.  In  February,  1860,  Druse  ob- 
tained a  sheriff's  deed,  took  possession  and  kept  it  for  about 
two  years,  when  he  took  the  machinery  to  pieces  and  removed 
the  same  from  the  mill,  and  sold  it  to  Craig,  the  defendant  in 
this  action.  Druse  testified  on  the  trial  that  "  I  first  learned 
that  Sowden  &  Co.  claimed  to  have  a  right  to  the  machinery 
in  the  summer  of  1857,  after  I  had  completed  work  on  tho 
mill;  I  had  no  actual  knowledge  of  the  bill  of  sale  before  that 
time."  It  was  not  shown  that  defendant  Craig  had  knowledge 
of  any  of  the  transactions  or  facts  here  in  controversy.  It 
was  relied  upon  as  error  that  the  court  refused  to  allow  plain- 
tiffs to  introduce  in  evidence  thjB  records  and  papers  in  the 
case  of  Waadj  Baker^  &  Co.  v.  Sowden  &  Co.y  and  Coolbaugh  and 
BrookB:  See  infra.  3.  The  facts  concerning  the  Wood,  Baker^ 
&  Co.  suit  were  these:  In  June,  1857,  as  shown  above,  Wood,. 
Baker,  &  Co.,  obtained  title  to  the  mill  lots,  or  an  interest 
therein.    On  August  5, 1857,  they  brought  suit  against  Sowden. 
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&  Co.  and  Coolbaugh  and  Brooks  (assignees  of  the  note  secured 
by  the  chattel  mortgage),  to  restrain  a  sale  of  the  engines  and 
boilers  here  in  dispute,  and  obtained  a  temporary  injunction 
to  that  effect.  The  principal  ground  of  this  injunction  suit 
was  the  alleged  want  of  authority  on  the  part  of  Bloomfield 
to  execute  the  bill  of  sale  for  Burris,  under  whom  they 
(Wood,  Baker,  &  Co.)  claimed  title  as  purchasers  in  good  faith 
without  notice.  This  injunction  suit  lingered  until  May,  1863, 
when  upon  a  hearing  the  bill  was  unconditionally  dismissed, 
and  the  injunction  dissolved.  The  record  in  the  case  of  Waodj 
Baker,  &  Co.  v.  Sowden  &  Co.  was  offered  in  evidence  by  the 
plaintiffs  in  the  present  case,  for  the  purpose  of  showing  that 
the  plaintiffs  had  been  guilty  of  no  laches  in  asserting  their 
claim  to  the  property  in  controversy,  and  for  the  purpose  of 
showing  notice  to  Druse,  defendant's  vendor,  of  plaintiffs' 
rights,  he  (Druse)  making  his  purchase  at  the  sheriff's  sale, 
pending  the  suit  of  Wood,  Baker,  &  Co.  against  the  plaintiff. 
This  evidence  was  rejected,  and  the  plaintiffs  excepted.  4.  The 
court  charged  the  jury,  after  the  evidence  was  in,  showing  the 
the  facts  above  detailed,  as  follows:  ''There  being  no  conflict 
of  testimony  as  to  the  title  and  right  of  possession  of  the 
property  in  controversy,  the  law  of  the  case  is  with  the  de- 
fendant, and  your  verdict  must  be  for  him."  Verdict  for 
defendant.  Plaintiffs  excepted  and  assigned  for  error  the 
rejection  of  the  record  in  the  case  of  Wood,  Baker,  &  Co.  v. 
Sowden  &  Co.y  and  the  giving  of  the  above  instruction  to  the 
jury. 

Charles  H.  Phelps  and  B.  J.  Hall,  for  the  appellants. 
Tra^ey  and  Newman,  for  the  appellees. 

By  Court,  Cole,  J.  1.  This  action  was  brought  in  1865,  be- 
tween eight  and  nine  years  after  the  maturity  of  the  note,  to 
secure  which  the  mortgage  upon  the  property  was  given.  For 
the  purpose  of  rebutting  the  presumptions  arising  from  lapse  of 
time,  and  the  apparent  staleness  of  plaintiff's  claim,  as  well  as 
to  show  the  fact  of  a  lis  pendens  in  relation  to  the  property  at 
the  time  defendant's  vendor  acquired  his  right  to  the  prop- 
erty, the  record  of  the  suit  by  Wood,  Baker,  &  Co.  against 
these  plaintiffs  and  others  was  admissible  in  evidence:  Re- 
vision, sec.  2842.     It  was  error,  therefore,  to  exclude  it. 

2.  The  acknowledgment  to  the  chattel  mortgage  was  certi- 
fied prior  to  the  act  of  February  24,  1858  (Revision, 
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2251-2254),  and  when  there  was  no  statute  prescribing  the 
mode  of  certifying  acknowledgments  to  instruments  executed 
by  attorney.  The  objections  made  to  the  certificate  are,  that 
it  does  not  state  that  the  principal  (Burris)  appeared,  nor  that 
it  is  his  (Burris's)  voluntary  act  and  deed.  This  is  true. 
But  it  does  nevertheless  state  the  truth  as  to  the  person  who 
appeared  before  the  officer.  It  was  the  agent  who  executed 
the  instrtinient,  and  assuming  his  authority  (which  Burris 
afterwards  recognized  by  signing  the  instrument  himself),  if 
it  was  his  (the  agent's)  voluntary  act  and  deed,  as  he  ac- 
knowledged it  to  be,  then  in  law  it  was  the  voluntary  act  and 
deed  of  his  principal :  See,  on  this  point,  Fvlweiler  v.  Baugher^ 
15  Serg.  &  R.  47,  54,  55;  citing  Combe's  Case,  9  Coke,  76,  77 
(Ireland's  Abr.  Coke,  273);  as  to  ratification,  see  Haynes  v. 
SeachrUt,  13  Iowa,  455,  558. 

The  defendant's  vendor  (Druse)  acquired  his  title  to  the 
property  under  a  mechanic's  lien  claim.  By  our  law  then  in 
force  (Code  1861,  sec.  981),  it  was  provided  that  the  mechanic 
had  "  a  lien  upon  the  land,  including  the  building  with  its 
appurtenances,  for  the  amount  due  him  for  work  or  material, 
against  all  persons  except  incumbrancers  by  judgment  ren- 
dered, and  by  instrument  recorded,  before  the  commencement 
of  the  work,  or  the  furnishing  of  the  material."  From  the 
hds  proved  in  the  case,  which  are  shown  by  the  statement 
preceding  this  opinion,  it  appears  that  the  plaintiff's  mortgage 
or  bill  of  sale  upon  the  property  in  controversy,  as  chattels, 
was  duly  recorded  at  the  time  the  mechanic  commenced  his 
work.  The  notice  imparted  by  the  due  and  proper  record  of 
such  an  istmment,  though  caUed  a  constructive  notice,  is  just 
as  effectual  for  the  protection  of  the  rights  of  the  parties  as 
an  actual  notice  by  the  word  of  mouth,  or  otherwise.  Any 
other  construction  of  our  registry  laws  would  effectually  nul- 
lify them. 

The  property  in  controversy  was  not,  so  far  as  the  evidence 
shows,  attach^  to  the  real  estate  at  the  time  the  mechanic 
commenced  work.  The  record  of  the  mortgage  upon  it,  as 
chattels,  was  therefore  notice  to  him  of  the  rights  of  the 
plaintiffs  therein.  Having  notice,  then,  of  plaintiffs'  rights, 
he  could  not  by  his  own  act  and  labor  take  their  property, 
and  by  making  the  same  fixtures  upon  the  real  estate,  sub- 
ordinate their  rights  to  his.  Nor  would  the  fact  that  the 
plaintiffs  had  sold  the  property  for  the  purpose  of  having  the 
same  made  fixtures,  and  had  sent  their  own  agent  or  employee 
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to  aid  and  direct  in  the  putting  up  of  the  machinery,  operate 
to  defeat  their  right.  This  property,  it  will  be  borne  in  mind, 
is  the  legitimate  subject  for  fixtures,  and  is  that  class  of  prop- 
erty about  which  the  law  permits  parties  to  contract  so  as  to 
control,  as  between  themselves,  its  character,  after  being 
affixed,  making  it  either  personal  property  or  real  estate. 
The  mortgaging  of  it  as  personal  property  would,  as  between 
the  parties,  and  those  having  notice  thereof,  make  it  such. 
Of  course,  a  different  rule  would  obtain  in  relation  to  bricks, 
lime,  boards,  beams,  etc.,  used  in  constructing  a  house;  these 
by  such  use  lose  their  individuality,  and  become  absorbed  in 
and  made  a  part  of  rather  than  simply  annexed  to  the  real 
estate. 

The  precise  point  we  rule  in  this  case  is,  that  where  the 
owner  of  real  estate  executes  a  mortgage  upon  chattels,  which 
may  properly  be  made  fixtures,  and  subsequently  afllxes  them 
to  the  real  estate,  that  no  person  having  knowledge  of  such 
facts  can,  by  purchase  of  the  real  estate  or  otherwise,  acquire 
from  the  mortgagor  any  title  to  such  chattels  paramount  to 
the  mortgagee  thereof. 

What  would  be  the  rights  of  the  parties  in  case  the  chattels 
were  affixed  before  the  mortgage,  or  where  the  third  party  ac- 
quired his  title  without  notice  of  it,  we  do  not  determine. 

It  may  not  be  improper  for  us  to  state  that  we  have  given 
to  this  case  the  most  deliberate  consideration,  and  in  the  light 
of  able  and  searching  arguments.  We  have  also  examined  in 
detail  the  numerous  cases  cited  by  counsel  in  their  respective 
briefs,  but  we'  do  not  deem  it  necessary  for  us  to  review  them 
herein.  We  ground  our  decision  upon  well-settled  principles, 
and  are  strengthened  in  our  conclusion  by  the  fact  that  none 
of  the  cases  cited  are  in  necessary  conflict  with  it. 

Reversed. 

Dillon,  C.  J.  (dissenting).  In  my  opinion,  the  judgment 
of  the  district  court  ought  to  be  affirmed.  The  record  in  the 
Wood,  Baker,  &  Co.  case,  to  which  neither  the  defendant  nor 
Druse,  his  vendor,  was  a  party,  was  as  to  them  res  inter  alios 
delay  and  therefore  inadmissible  as  evidence  to  affect  them 
with  constructive  notice,  or  for  any  other  purpose.  This 
seems  to  me  to  be  a  plain  proposition.  Besides,  the  suit  was 
not  commenced  until  after  the  plaintiffs'  rights  accrued  and 
his  work  was  finished. 

Nor  can  I  concur  in  the  main  point  ruled  in  the  foregoing 
opinion. 
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Bear  in  mind  that,  after  the  chattel  mortgage  to  the  plain- 
tiff was  made,  the  machineiy  was  firmly  annexed  to  the 
real  estate, — how  firmly,  see  statement  preceding  the  opinion. 
It  is  also  material  to  remember  that  it  was  thus  annexed  to 
the  realty  by  the  plaintiffs'  consent,  and  with  their  assistance. 
67  this  annexation  it  became  part  of  the  real  estate.  The 
plaintiffs  having  consented  to  this  annexation,  the  machinery 
thus  annexed  became  also,  as  to  them,  part  of  the  realty. 
Bemg  part  of  the  land,  it  would,  of  course,  pass  to  a  purchaser 
of  the  land. 

Suppose,  after  such  annexation,  Craig,  the  defendant,  had 
porcbased  the  mill  property,  can  it  be  maintained  as  law  that 
he  would  be  bound,  in  examining  the  title,  to  examine  the 
record  of  chattel  mortgages?  I  think  not.  Has  he  less  rights 
by  virtue  of  his  purchase  of  Druse,  without  notice,  than  if  he 
had  bought  the  property  of  Burris?  Druse's  purchase  of  the 
land  at  sheriff's  sale,  when  consummated  by  the  sheriff's 
deed,  invested  him  with  the  title  to  the  real  estate,  and  to 
every  part  of  it,  including  this  machinery. 

The  proposition  upon  which  I  stand,  and  which,  with  defer- 
ence to  the  opinion  of  my  brothers,  I  maintain  to  be  the  law 
of  the  case,  is,  that  by  the  affixion,  with  the  plaintiff's  con- 
sent and  co-operation,  of  the  chattels  to  the  realty,  they  be- 
came by  this  act  de  facio^  by  operation  of  law,  part  and  parcel 
of  the  land,  and  necessarily  lost  their  chattel  character,  so 
that  they  could  not  be  replevied  as  chattels,  but  would  pass 
to  a  purchaser  of  the  land  of  which  they  visibly  'constituted  a 
part. 

The  plaintiffs  having  consented  to  the  conversion  of  this 
chattel  property  into  real  property,  their  right  to  claim  the 
property  as  chattels  under  their  mortgage  ceased  at  the  pre- 
cise moment  of  time  when,  by  their  consent,  it  ceased  to  be 
chattels  and  became  realty.  The  plaintiffs  might  afterward 
enforce  a  mechanic's  lien,  but  could  not  replevy  the  property 
by  virtue  of  their  mortgage:  Window  v.  MerchanUf  Ins.  Co,,  4 
Met  306  [38  Am.  Dec.  368];  Richardson  v.  Copeland,  6  Gray, 
536;  Cross  v.  Marston,  17  Vt.  533,  541  [44  Am.  Dec.  363]; 
Bringholff  v.  Mununmaier,  20  Iowa,  513. 

Again,  the  code  of  1851,  in  force  when  Druse,  the  mechanic, 
commenced  and  finished  his  work,  gave  him  a  lien,  in  express 
terms,  upon  the  land,  buildings,  and  machinery,  against  "  all 
persons,  except  encumbrances  by  judgment  rendered  and  by 
iostroment  recorded  before  the  conmiencement  of  the  work": 
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Sees.  981, 982;  meaning,  as  I  hold,  not  chattel  mortgages,  but 
those  80  recorded  as  to  be  liens  on  the  land  and  buildings  and 
machinery  on  which  the  lien  is  given. 

The  mechanic,  as  I  hold,  is,  under  this  statute,  not  bound 
by  constructive  notice  of  chattel  mortgages,  nor  by  any  instru- 
ment not  so  recorded  as  to  be  a  lien  upon  land. 

I  am  in  favor  of  afi^rmance;  but  as  my  brothers  think  other- 
wise, the  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Right  of  Holdeb  of  Check  to  Sue.  —  A  terse  treatment  of  this  topic 
will  be  found  in  the  note  on  deposits  in  bank  to  Rt  FrankUn  Bankf  19  Am. 
Dec.  422,  423.  It  is  proposed  here  to  amplify  that  note  by  a  fnller  statement 
of  the  cases,  together  witJi  a  statement  of  the  later  decisions.  Although  there 
is  much  diversity  of  opinion,  it  seems  to  be  settled  by  the  great  weight  of  au- 
thority that  the  holder  of  a  check  cannot  sue  the  bank  for  refusing  payment^ 
in  absence  of  proof  that  the  check  was  in  some  manner  accepted.  This  ruling 
is  in  accord  with  those  of  the  English  courts,  the  supreme  courts  of  the  United 
States,  Indiana,  Colorado,  Louisiana^  Massachusetts,  Michigan,  Missouri,  New 
Jersey,  New  York,  Pennsylvania,  Tennessee,  Virginia,  and  many  district  and 
circuit  courts,  as  will  be  seen  further.  There  are,  however,  decisions  of  courts 
of  great  respectability  to  the  contrary,  and  which  hold  that  a  check  operates 
as  an  assignment,  legal  or  equitable,  of  so  much  of  the  drawer's  funds,  and 
entitles  the  holder  to  sue  the  bank  therefor.  For  convenience  we  shall  group 
the  cases  into  two  classes  as  above. 

Cases  Holding  Check  to  be  No  Assignment,  and  to  Confer  No  Eight  qf  Action 
upon  Holder  wjainst  Drawee.  — The  leading  case  is  Ba/nk  qf  Republic  v.  Mil' 
lard,  10  Wall.  152.  lliis  was  an  action  by  the  payee  of  an  unaccepted  check 
against  the  bank  upon  which  it  was  drawn.  It  was  held  that  the  action 
would  not  lie,  the  court  saying:  "  For  the  security  of  all  parties  ooncemed, 
there  should  be  no  mistake  about  the  status  which  the  holder  of  a  chock  sna- 
-  tains  towards  the  bank  on  which  it  is  drawn.  It  is  very  clear  that  he  can 
sue  the  drawer  if  payment  is  refused,  but  can  he  also  in  such  a  case  sue  the 
bank?  It  is  conceded  that  the  depositor  can  bring  asswnpsit  for  the  breach 
of  the  contract  to  honor  his  checks,  and  if  the  holder  has  a  similar  right,  then 
the  anomaly  is  presented  of  a  right  of  action  upon  one  promise,  for  the  same 
thing,  existing  in  two  distinct  persons,  at  the  same  time.  On  principle  there 
can  be  no  foundation  for  an  action  on  the  part  of  the  holder,  unless  there  is  a 
privity  of  contract  between  him  and  the  bank.  How  can  there  be  such  a 
privity  when  the  bank  owes  no  duty,  and  is  under  no  obligation  to  the  holder  f 
The  holder  takes  the  check  on  the  credit  of  the  drawer  in  the  belief  that  he 
has  funds  to  meet  it,  but  in  no  sense  can  the  bank  be  said  to  be  ccmnected 
with  the  transaction.  If  it  were  true  that  there  was  a  privity  of  contract 
between  the  banker  and  holder  when  the  check  was  given,  the  bank  would 
be  obliged  to  pay  the  check,  although  the  drawer,  before  it  was  presented, 
had  countermanded  it,  and  although  other  checks,  drawn  after  it  was  issued, 
but  before  payment  of  it  was  demanded,  had  exhausted  the  funds  of  the  de- 

.positor The  right  of  the  depositor,  as  was  said  by  an  eminent  jndge, 

is  a  chose  in  action,  and  his  check  does  not  transfer  the  debt,  or  give  a  lien 
upon  it,  withoat  the  assent  of  the  depositary."  The  oaee  of  Firtt  NaL  Batik 
V.  Whiimam,  94  U.  &  343^  was  an  action  by  the  payee  of  a  efaeok  agMBSt  the 
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dzmwee.    The  rfwiioning  in  the  abore  case  was  adopted.    And  theae  rnlingi^ 
that  a  check  does  not  operate  aa  an  assignment  of  the  fond  drawn  upon,  and 
ihmt  the  holder  cannot  ane  the  hank  upon  a  refusal  to  pay,  are  followed  in 
Coiorado  NaL  Bank  v.  BoeUeher,  5  Col.  185;  S.  C,  40  Am.  Rep.  142;  OriJU^ 
V.    Kemp,  46  Ind.  172;  NcOkmod  Bank  v.  National  Bank,  69  Id.  479;  S.  0.» 
35  Am.  Rep.  236;  Harriwn  v.  Wright,  100  Id.  520,  citing  nearly  all  the  casea 
pro  and  oon  upon  this  topic;  Dickinson  v.  Coatea,  79  Mo.  250;  S  C,  49  Am. 
Rep.  228;  Coatea  v.  Doran,  83  Mo.  337,  overruling  State  8av,  Bank  v.  Boat- 
maCe  IntL  Bank,  11  Mo.  App.  292,  and  earlier  casea  in  Missouri;  Creveting 
V.  Bloomdmry  NaL  Bank,  46  K.  J.  L.  255;  S.  C,  50  Am.  Rep.  417;  Duncan 
▼.  Berlin,  60 N.  T.  151;  People  v.  Merdtanta*  Bank,  78 K.  Y.  269;  S.  C,  34  Am. 
Rep.  532;  Bidey  y.  Phoenix  Bank,  83  N.  T.  318;  S.  C,  38  Am.  Rep.  421; 
Veita  V.  Unhn  Nat.  Bank,  101  N.  T.  563;  Saylor  v.  Bwkong,  100  Pa.  St  23; 
8.  C,  45  Am.  Rep.  353;  Purcell  v.  AUemong,  22  Qratt.  739;  Eaaex  Co.  N 
Bank  v.  Bank  qf  Montreal,  7  Biss.  193;  Strain  v.  Courdin,  11  Nat  Bank.  Reg. 
156;  Boaenthal  v.  Maatin  Bank,  17  Blatchf.  318;  and  see  also  Bellamy  y,  Afajori- 
banks,  8  £ng.  L.  &  Eq.  513;  and  HopHnaon  v.  Foaier,  L.  R.  19  £q.  74;  and 
Morse  on  Banking,  2d  ed.,  275;  Parsons  on  Kotes  and  Bills,  p.  330.     And  it 
waa  held  that  this  rule  would  apply  though  the  check  was  drawn  for  tho  full 
amount  of  the  drawer's  deposit:  Second  Nat,  Bank  v.  WUliama,  13  Mich.  282. 
The  obligation  of  the  hank  upon  which  a  check  is  drawn  by  a  depositor  is  not 
to  the  holder  of  the  check,  but  to  the  drawer:  Moaea  v.  Franklin  Bank,  34  Md. 
574;  the  relation  between  the  depositor  and  depositary  being  that  of  debtor 
and  creditor,  the  money  deposited  becoming  the  money  of  the  depositary,  to  be 
used  and  loaned  as  its  own,  and  as  it  may  choose:  Bank  qf  Republic  v.  Mil* 
lard,  10  WalL  152.     And  so,  if  the  bank  specially  agree  to  honor  all  checks 
which  the  depositor  may  draw,  to  the  extent  of  the  tnud  deposited,  tho  payee 
of  a  check  cannot  claim  such  agreement  to  be  for  his  benefit;  for,  besides  the 
relation  or  atatua  of  the  parties  jurt  stated,  the  check-holder  could  not  hayo 
been  in  contemplation  when  the  promise  was  made,  it  not  being  then  known 
who  the  check-holders  would  be,  nor  the  amount  of  the  checks  they  might 
hold:  Carr  v.  National  Security  Bank,  107  Mass.  45;  S.  C,  9  Am.  Rep.  6.     In 
Dykera  ▼.  Leather  Mfg.  Co.,  11  Paige,  612,  it  appeared  that  after  drawing  a 
check,  and  delivering  it  to  the  payee,  the  drawer  notified  the  bank  not  to 
pay  it     The  check  was  presented,  and  payment  refused,  and  tho  drawer 
thereafter  withdrew  his  deposit    The  court  held  that  the  payee  could  not 
recover  of  the  bank;  that  the  drawing  and  delivery  of  the  check  did  not 
operate  as  an  assignment  pro  tanto  of  the  fund;  and  that  at  any  time  before 
acceptance  and  payment  the  drawer  might  countermand  tho  check;  and  that 
the  bank  could  not  be  called  on  to  settle  the  priorities  of  the  holders  of 
several  checks  upon  a  fund.     In  Moaea  v.  FrarJclin  Bank,  34  Md.  574,  it  is 
said  that  the  bank  is  bound  to  obey  the  instructions  of  the  drawer  not  to 
pay.     In  Loyd  v.  McCaffrey,  46  Pa.  St.  410,  the  court  went  so  far  as  to  say 
that  where  the  drawer,  payee,  and  banker  agreed  that  if  an  attachment  was 
levied  on  the  drawer's  funds,  the  check  held  by  the  payee  should  be  passed 
to  the  credit  of  the  payee,  and  charged  to  the  drawer,  there  was  no  assign- 
ment, but  this  was  because  the  agreement  fixed  the  time  for  the  appropria- 
tion at  a  period  when  the  fund  would  be  legally  out  of  the  control  of  the 
bank.     In  Henderson  v.  Caae,  23  La.  Aim.  49,  S.  C,  8  Am.  Rep.  590,  it  was 
held  that  the  payee  and  holder  of  a  check  upon  a  bank  cannot  set  it  off 
against  a  note  which  the  bank  held  against  him. 

There  are  casea  which  go  to  the  extent  of  holding  that  a  check  does  not 
afgma^  as  an  aimignment>  even  between  the  drawer  and  payee,  nor  in  any 
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way  give  the  payee  or  holder  of  the  check  a  preference  as  against  the  gpeneral 
creditors  of  the  drawer.     Among  such  is  the  case  of  Loyd  v.  McCaffrey^  46 
Pa.  St  410,  cited  above.    Where  before  the  payment  of  a  check  the  dra.'srer 
became  insolventi  and  the  fond  drawn  on  was  placed  in  the  hands  of  a  re- 
ceiver, from  whom  it  was  sought  to  recover  the  full  amonnt  of  the  check  on 
the  ground  that  it  operated  as  an  assignment  of  the  fnnd  as  between,  tho 
payee  and  the  drawer,  the  oonrt  held,  that  the  amount  could  not  be  so  paid, 
that  the  relation  between  the  drawer  and  drawee  was  merely  that  of  debtor 
and  creditor,  and  that  the  fnnd  in  the  debtor's  hands  should  be  used  for  the 
benefit  of  all  the  creditors,  and  was  not  assigned  by  the  giving  of  a  check 
therefor:  PwpU  v.  Merchania*  Bank,  78  K.  T.  269;  AUomey-Oenaral  v.  Otm- 
tinentalL.  L  Co.,  71  Id.  325;  S.  C,  27  Am.  Rep.  56;  Lunt  v.  Bankqf^artk 
America,  49  Barb.  221.     To  the  same  effect,  in  substance,  are  Dtdbsscm  v. 
CoaUs,  79  Mo.  250;   S.  C,  49  Am.  Rep.  228;  and  Chammtl  v.  Carmer,   55 
Mich.  201;  First  Nat,  Bank  v.  Oiah,  72  Pa.  St  14;  RoBenthal  v.  Mob^  BaaUt^ 
17  Blatchf.  318.     Of  course,  where  an  intention  to  transfer  the  fnnd  and  aa 
actual  transfer  are  shown,  the  fund  becomes  the  property  of  the  payee:  C6ate» 
y.  Emporia  Nat,  Bank,  91  N.  Y.  20. 

Cases  Holding  that  Clteck  Operates  as  Assignment  in  EquUy,  and  does  Oioe 
Payee  RigM  to  CoUect  from  Dravoee  by  Suit,  —  Cases  maintaining  this  viesr 
of  the  subject*  by  the  courts  of  Illinois,  Iowa,  Kentucky,  Missouri,  and  South 
Carolina^  are  cited  in  the  note  to  Be  Franklin  Bank,  19  Am.  Dec  423.    The 
theory  upon  which  such  cases  are  decided  is  well  stated  in  Munn  v.  Bundk, 
25  IlL  21,  there  cited.    These  courts  do  not»  as  a  rule,  proceed  upon  any 
different  understanding  of  the  relation  between  banker  and  depositor  from 
that  taken  in  the  other  class  of  cases.    The  relation  is  recognized  as  one  of 
debtor  and  creditor,  and  it  is  understood  that  there  is  an  implied  obligation 
by  the  bank  to  repay  the  deposit  when  demanded  and  as  demanded;   bnt 
they  go  further,  and  from  the  fact  that  thejre  is  a  usage  among  banks  to  pay 
checks  on  demand,  and  that  this  usage  is  known  to  all  who  receive  checks 
from  depositors,  infer  that  every  holder  of  a  check  as  soon  as  he  receives  it 
becomes  a  party  to  the  implied  contract,  which  inures  to  his  benefit     They 
therefore  hold  that  such  a  check  operates  as  an  equitable  assignment  of  the 
deposit  pro  tanto,  and  transfers  to  the  holder  upon  presentment  so  much  of 
the  fund,  if  it  is  still  on  deposit,  and  entitles  him  to  sue  the  bank  withoat 
waiting  for  a  promise  to  pay  the  check. 

In  Munn  v.  Burch,  25  111.  21,  the  court  say  that  upon  receiving  the  deposit^ 
the  bank  impliedly  agrees  with  the  depositor  to  pay  it  out»  on  presentation  of 
his  checks,  in  such  sums  as  those  checks  may  call  for,  "and  with  the  whole 
world  the  bank  agrees  that  whoever  shall  become  the  owner  of  the  check 
shall,  upon  presentation,  thereby  become  the  owner,  and  entitled  to  receive 
the  amount  called  for  by  the  check,  provided  the  drawer  shall  at  that  time 
have  that  amount  on  deposit"  "And,"  the  court  continues,  "surely  every 
sound  lawyer  will  at  once  perceive  a  privity  of  contract  between  the  banker 
and  the  holder  of  the  check,  created  by  the  implied  promise  held  out  to  the 
world  by  the  banker,  on  the  one  side,  and  the  receiving  of  the  check  for  value, 
and  presenting  it,  on  the  other."  The  decision  in  this  case  is  followed  in 
Brown  v.  LeckU,  43  111.  497;  FourtJi  NaL  Bank  v.  City  BcAd:,  68  Id.  398;  Unkm 
Nat,  Bank  v.  Oceana  Co,  Bank,  80  Id.  212;  and  the  rulings  in  the  other 
cases  holding  the  same  view  are  made  on  substantially  the  same  grounds: 
Fogarties  v.  State  Bank,  12  Rich.  518;  Roberts  v.  Austin,  Corbin,  A  Co.,  26 
Iowa,  315.  Lester  v.  Oiven,  8  Bush,  357,  is  interpreted  in  Wematoek  t.  BelU 
wiod,  12  Id.  139,  as  holding  "that  the  bank  held  the  money  as  mere  bsilee 
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of  the  depositor. "    The  Miasonri  eases,  McOrade  v,  Oernum  Stw,  IntL^  4  Mo 
App.  330,  Sader  v.  ConUnenial  Bank,  7  Id.  532,  and  State  8airimg$  Btmk  r. 
Boatmen's  Inst.  Bank,  11  Id.  292,  holding  the  view  of  the  IllinoiB  eases,  haTO 
been  overruled  by  cases  in  the  sopreme  court  of  that  state:  Dkkinaon  t. 
Cooiet^  79  Mo.  250;  S.  C,  49  Am.  Rep.  228;  Coates  v.  Dorasi,  83  Id.  337. 

A  number  of  cases  hold  that  ss  between  the  drawer  and  holder  for  valne 
there  is  an  equitable  assignment,  and  that  the  former  cannot,  after  having 
given  his  check,  arbitrarily  stop  its  payment:  Pease  v.  Laudauer,  83  Wis.  20; 
8.  C,  53  Am.  Rep.  247.  Where  a  check  was  drawn,  and  before  the  present- 
ment of  the  check  the  drawer  made  a  general  assignment,  it  was  held  that 
the  check  would  operate  as  an  equitable  assignment,  ss  against  the  general 
assignee:  SchUtr  v.  Laclede  Bank^  27  Fed.  Rep.  424;  In  re  Brown,  2  Story, 
602.  And  to  the  same  effect,  see  Morrison  v.  BaUep,  5  Ohio  8t  13;  BcUy, 
Alexander,  21  Gratt  1. 

Pkn  DEircT  OF  AcnoN  ImroLvnio  Trrui  to  Rsal  PBopnrr  as  Nonoi  to 
Third  Febsons:  See  extended  note  to  Newman  v.  Chapman,  14  Am.  Deo. 
774-779,  on  Us  pendens;  Parks  v.  Jackson,  25  Id.  856,  note  875;  Waison  v. 
Wilson,  26  Id.  459;  Diamond  v.  Lawrence  Co.,  78  Id.  429;  Shelton  v.  Johnson^ 
70  Id.  265,  note  289;  Briseoe  v.  Bronaugh,  48  Id.  108;  WoodJcXk  v.  BXomi,  9 
Id.  736;  Lochoood  v.  BaUe,  12  Id.  121;  Jaekmm  v.  Didoenaon,  8  Id.  238.  JM 
pendens  is  constructive  notice,  and  will  prevent  third  persons  from  acquiring 
an  interest  by  purchase  which  can  affect  plaintiff's  rights:  Powell  v.  WilUams, 
48  Id.  105;  Ray  v.  Boe,  18  Id^  159.  As  to  its  extraterritorial  operation,  see 
SkeUon  v.  Jchawon,  70  Id.  265,  note  289.  Doctrine  of  Us  pendens  is  not  con* 
fined  to  real  actions:  Diamond  v.  Lawrence  Co.,  78  Id.  429.  The  rule  is  not 
an  arbitrary  one,  and  should  not  be  applied  where  the  reasons  for  its  original 
adoption  do  not  exist:  Parks  v.  Ja/ckson,  26  Id.  656. 

Mbchaitic's  Lten,  Mobtoague  when  vot  AiTSOTED  BT:  See  extended  note 
to  Loome  v.  ffogan,  61  Am.  Deo.  690,  700.  As  to  rule  of  adjustment  of  dif- 
ferent rights  of  parties  holding  separate  liens  upon  property  sought  to  be 
subjected  to  payment  of  mechanic's  lien,  see  Itortli  Predfjfterian  Church  v. 
Jetme,  83  Id.  261. 

Rbgistbt  of  Instbumxnt  as  NoncB:  Elp  v.  WHeox,  91  Am.  Dea  438^ 
note  441;  note  to  Harperv,  BUfb,  69  Id.  399;  Shepherd  v.  Burkhalter,  58  Id. 
523,  note  528;  Davis  v.  Ownaby,  55  Id.  105;  Roberts  v.  Bourne,  39  Id.  814. 

AcKNOWLEDGMBirrs  OF  Dbbds,  when  Fatally  Defbotivb  and  when  not: 
See  extended  note  to  Liwngaltm  v.  KetteUe,  41  Am.  Dec  168-184. 

Machineby,  when  Fixtube:  See  cases  cited  in  note  to  McLaughUn  v. 
Nash,  92  Am.  Dec.  744. 

The  pbincipal  case  was  cited  in  Denham  v.  Sankey,  38  Iowa,  271.  There 
a  mill  was  erected  by  another  upon  plaintiff's  land.  This  mill  could  be 
mo^ed  without  injury  to  the  real  estate,  and  had  been  bought  and  sold,  and 
assessed  as  personal  property.  As  between  plaintiff,  who  had  bought  it  sub- 
ject to  a  chattel  mortgage,  and  who  sought  by  injunction  to  restrain  defendants 
from  selling  it  under  such  chattel  mortgage,  and  an  assignee  of  the  mortgagee, 
it  was  held  that  it  should  be  treated  as  personal  property,  and  the  mortgage 
enforced;  also  that  where  the  owner  of  land  in  fee,  which  such  owner  has 
leased  to  the  owner  of  a  mill  situated  thereon,  purchases  the  mill  and  lease, 
such  purchase  does  not  operate  to  extinguish  the  lien  of  an  existing  chattel 
mortgage  upon  the  mill;  and  that  notwithstanding  the  mortgage  was  assigned 
after  the  purchase  of  the  mill  and  lease  by  plaintiff,  who  was  such  owner 
of  the  fee,  the  assignee  could  enforce  the  lien  since  he  was  subrogated  to  the 
rights  of  the  mortgagee,  who  was  an  innocent  holder. 
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L96  IOWA,  170.] 
RULB  THAT  PBS80N  18  PRBSXTXKD  TO  BB  DeAB  IF  AbSKST  ASTD  NOT  HbABD 

ntOM  Df  Skvek  TxABa  dobs  hot  Excludb  the  presomptioii  of  his 
death,  though  absent  for  a  shorter  period,  from  facts  and  cireuniBtwices 
tending  to  establish  the  probability  of  his  death. 

Dbath  of  Absent  Pbbson  mat  bb  Presumbd  in  Less  than  Sbybh  Tbabs 
FBOM  Datb  that  Hb  WAS  Last  Heaud  FROM,  not  only  from  evidence 
that  he  was  exposed  to  peril  which  probably  resulted  in  his  death,  bat 
from  other  facta  and  circumstances  tending  to  show  such  a  r^ult. 

Pbbsumption  of  Death  from  CmcuMSTANOEs  Combined  with  Absence.— 
Eridence  of  character,  habits,  affections,  attachments,  prosperity,  do- 
mestic relations,  objects  in  life,  etc.,  making  the  abandonment  of  home 
and  family  improbable,  and  showing  a  want  of  all  those  motives  sap- 
posed  to  influence  men  to  such  acts,  may  be  sofficient  to  raise  the  pre- 
sumption of  death;  or  from  which  the  death  of  one  absent  and  unheard 
from  may  be  inferred,  without  regard  to  the  duration  of  such  absence. 

Obantino  of  Letters  of  Administration  is  Prima  Facie  Evidence  of 
Death  of  the  party  upon  whose  estate  they  are  issued;  but  the  pre- 
sumption of  death  thus  raised  is  of  the  lowest  class,  is  weak  and 
inconclusive,  and  may  be  rebutted  by  slight  evidence. 

Where  Prima  Fagib  Case,  as  to  Pbesumftton  of  Death,  has  been 
Made,  the  jury  must  determine,  under  proper  directions  from  tho  coort^ 
what  quantity  of  evidence  will  outweigh  the  presumption  thus  raised. 

Action  on  a  policy  of  insurance  upon  the  life  of  Edgar 
Tisdale,  husband  of  plaintifiT.  The  evidence  adduced  upon 
the  trial  tended  to  prove  that  Edgar  Tisdale  was  a  young  man 
of  exemplary  habits,  excellent  character,  of  fair  business 
prospects,  respectably  connected,  and  having  the  most  happy 
domestic  relations.  He  had  the  fullest  confidence  of  bis 
friends,  the  entire  aiOfection  of  his  wife,  and  was  living  in  ap- 
parent happiness,  with  no  apparent  cause  of  discontent  with 
his  condition,  which  would  have  influenced  him  to  break  the 
domestic  and  social  ties  with  which  he  was  so  pleasantly 
bound  to  life.  He  visited  Chicago  on  September  25,  1866, 
upon  business,  and  was  last  seen  by  an  acquaintance  on  the 
corner  of  Lake  and  Clark  streets  in  that  city,  about  8  o'clock 
p.  M.  of  that  day.  No  trace  of  him  was  afterwards  discovered, 
though  his  friends  made  every  effort  to  find  him,  and  to  ascer- 
tain the  cause  of  his  mysterious  disappearance.  A  large 
reward  was  offered  through  the  newspapers  for  information 
that  would  lead  to  his  discovery,  either  dead  or  alive.  The 
detective  police  unsuccessfully  searched  for  him.  No  tidings 
were  received  of  him,  and  not  the  faintest  trace  of  the  cause 
or  manner  of  his  disappearance  could  be  discovered.  He  gave 
no  intimation  to  any  one  of  an  intention  to  absent  himself. 
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The  latest  declaration  of  his  intentions  was  to  the  effect  that 
he  expected  to  leave  Chicago  the  day  of  his  disappearance,  to 
join  his  wife  at  Dubuque.  He  owed  no  debts  amounting  to 
any  considerable  sum,  and  had  made  {Payment  of  some  small 
ones  about  the  day  of  bis  disappearance.  His  valise,  contain* 
ing  clothing  and  other  articles  commonly  carried  by  travelers, 
was  found  at  his  hotel.  His  bill  there  was  unpaid.  Letters 
of  administration,  issued  upon  his  estate,  December  18,  1866, 
were  admitted  in  evidence.  The  nature  of  the  erroneous  in- 
Btmctions  appears  in  the  opinicm.  Verdict  and  judgment  for 
defendant.    Plaintiff  appealed. 

AUi8ony  CranCf  and  Rood^  for  the  appellant. 

Adams  and  Robinson,  and  De  WUl  C.  Cram^  for  the  appellee. 

By  Court,  Beck,  J.  The  questions  for  our  determination  in 
fhis  case  relate  to  the  correctness  of  the  instructions  given  by 
the  court  to  the  jury.  The  first  instruction  announces  the 
role  that  the  death  of  an  absent  person  cannot  be  presumed, 
except  upon  evidence  of  facts  showing  his  exposure  to  danger, 
which  probably  resulted  in  death,  before  the  expiration  of 
seven  years  from  the  date  of  the  last  intelligence  from  him; 
and  that  evidence  of  long  absence  without  communicating 
with  his  friends,  of  character  and  habits,  making  the  aban* 
donment  of  home  and  family  improbable,  and  ot  want  of  all 
motive  or  cause  for  such  abandonment  which  can  be  supposed 
to  influence  men  to  such  acts,  is  not  sufficient  to  raise  a  pre- 
sumption of  death.  The  instruction  is  not  in  accordance 
with  the  true  rule  of  evidence,  and  is  erroneous.  The  error 
is  evidently  the  result  of  an  improper  construction  of  the 
&miliar  rule  of  evidence,  that  when  a  person  has  not  been 
heard  of  for  many  years,  the  presumption  of  duration  of  life 
ceases  at  the  end  of  seven  years  (2  Stark.  Ev.  361),  and  an  at- 
tempt to  apply  it  to  the  facts  in  this  case.  The  rule  by  no 
means  limits  the  presumption  of  death  to  an  absence  of  the 
person  whose  existence  in  life  is  in  question  without  tidings 
from  him  for  the  space  of  seven  years;  nor  does  the  modifica- 
tion of  the  rule  laid  down  in  the  cases  cited  by  defendant's 
counsel,  that  such  absence  for  a  shorter  period,  if  the  person 
is  shown  to  have  been  in  peril,  will  raise  a  presumption  of 
death,  exclude  evidence  of  other  {acta  and  circumstances 
winch  tend  to  establish  the  probability  of  his  death. 

Any  facts  or  circumstances  relating  to  the  charaotery  habitSi 
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conditioD,  affections,  attachments^  prosperity,  and  objecta  in 
life,  which  usually  control  the  conduct  of  men,  and  are  the 
motives  of  their  actions,  are  competent  evidence  from  which 
may  be  inferred  the  death  of  one  absent  and  unheard  from, 
whatever  has  been  the  duration  of  such  absence.  A  rule  ex- 
cluding such  evidence  would  ignore  the  motives  which  prompt 
human  actions,  and  forbid  inquiry  into  them  in  order  to  ex- 
plain the  conduct  of  men.  The  true  doctrine  may  be  readily 
illustrated  thus:  — 

An  honored  and  upright  citizen,  who,  through  a  long  life, 
has  enjoyed  the  fullest  confidence  of  all  who  knew  him, — 
prosperous  in  business  and  successful  in  the  accumulation  of 
wealth;  rich  in  the  affection  of  wife  and  children,  and  at- 
tached to  their  society;  contented  in  the  enjoyment  of  his 
possessions,  fond  of  the  associations  of  his  friends,  and  hav- 
ing that  love  of  country  which  all  good  men  possess,  with 
no  habits  or  affections  contrary  to  these  traits  of  character,  — 
journeys  from  his  home  to  a  distant  city  and  is  never  after- 
ward heard  of.  Must  seven  years  pass,  or  must  it  be  shown 
that  he  was  last  seen  or  heard  of  in  peril,  before  his  death  can 
be  presumed?  No  greater  wrong  could  be  done  to  the  char- 
acter of  the  man  than  to  account  for  his  absence,  even  after 
the  lapse  of  a  few  short  months,  upon  the  ground  of  a  wanton 
abandonment  of  his  family  and  friends.  He  could  have  lived 
a  good  and  useful  life  to  but  little  purpose  if  those  who  knew 
him  could  even  entertain  such  a  suspicion.  The  reasons  that 
the  evidence  above  mentioned  raises  a  presumption  of  death 
are  obvious;  absence  from  any  other  cause,  being  without  mo- 
tive and  inconsistent  with  the  very  nature  of  the  person,  is 
improbable.  It  is  suggested  in  argument  that  such  absence 
may  be  on  account  of  insanity.  That  may  be  possible,  but 
as  death  under  such  circumstances  is  more  probable  than  in- 
sanity in  the  absence  of  evidence  thereof,  the  law  raises  the 
presumption  of  death.  Evidence  which  would  point  toward 
insanity  as  the  cause  of  such  absence  would,  of  course,  be 
proper  for  the  consideration  of  the  jury,  from  which  its  prob- 
ability might  be  determined.  The  competency  of  evidence  of 
the  character  above  indicated,  from  which  the  fact  of  the 
death  of  an  absent  person  may  be  found  within  the  period  of 
seven  years,  is  well  sustained  by  authority:  2  Oreenl.  Ev.,  sec. 
278;  Angell  on  Fire  and  Life  Insurance,  sec  851;  Doe  ▼• 
Flanagan,  1  Oa.  543;  WhiU  v.  Jfonn,  26  Me.  876;  Smiik  t. 
KnoviUon^  11  N.  H.  197. 
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The  second  instructioQ,  so  far  as  it  embodies  the  errors 
pomted  oat  in  the  first  one,  is  objectionable.    It  is  also  er- 
Toaeous  in  the  statement  of  the  effect  to  be  given  to  the  letters 
of  administration   as  evidence,  and  is  objectionable  on  this 
point  both  in  expression  and  in  substance.    The  letters  of 
adimnistration  are  prima  facie  evidence  of  the  death  of  the 
party  upon  whose  estate  they  are  issued:  1  Greenl.  Ev.,  sees. 
41,  bV).    But  it  must  be  conceded  that  the  presumption  of 
death  i.'used  thereby  is  of  the  lowest  class,  weak,  and  incon- 
clusive, and  capable  of  being  rebutted  by  slight  evidence. 
This  results  from  the  fact  that  administration  is  often,  if  not 
commonly,  granted  without  formal  proof  of  death,  upon  the 
application  of  friends  or  relatives  of  the  decedent. 

The  granting  of  letters  of  administration  cannot  therefore 
bo  considered  aa  adjudication  upon  the  fact  of  death  which 
18  conclusive  upoa  that  question.  Evidence,  therefore,  which 
under  the  rales  of  law  would  establish  the  existence  in  life  of 
the  supposed  decedent  at  the  time  of  the  granting  of  adminis- 
tration npon  his  estate  would  overcome  the  presumption  raised 
therebv. 

The  instruction  is  enoceous,  in  that  it  determines  the 
weight  of  evidence  which  is  the  peculiar  province  of  the  jury. 
A  prima  facie  case  having  been  made,  the  jury  must  deter- 
minoy  under  proper  directions  of  the  court,  what  quantity  of 
evidence  will  outweigh  the  presumption  thus  raised. 

The  jury  having  been  incorrectly  ic«tructed,  the  judgment 
iif  the  district  court  is  leversed. 


PaasuifPnoH  aw  Dkatv  vaou  Amemos  Al&««  avd  CknomD  with 
fACtB  Jjn>  dBODiOEAHGBS:  fia«  note  to  CfommompeaUh  t.  ThcmjMm,  S3  Am. 
Deo.  666;  Btimd^ld  r.  EtMrwn,  S3  Id.  624,  note  026;  extended  note  to 
WUmmY.  Brownlee,  91  Id.  fi26-ft:9,  on  proof  of  deathx  Whmng  r.  NichoU.  92 
Id.  248;  extended  note  to  Sprigg  t.  Moale^  92  Id.  704-708,  on  presummon 
of  death;  artidee  from  Irish  Law  Timet,  on  presumptions  of  life,  death,  and 
torviroiship;  14  Cent.  L.  J.  286,  302,  322,  346,  367;  16  Id.  246. 

GbAIT  of  AsiCDIXSnLATIOff  D  PbDCA    FACn    KYIDVHOa    oy    iKTMrATS*! 

Desthz  See  extended  note  to  Bfriagr.  Mo^  92  Am.  Deo.  70^1  hntnoha 
presmnption  ie  weak  and  mconolpgive,  and  capable  of  being  cebntted  bj 
rf%ht  eridMieo:  Sea  axtendad  noU  to  Witmmr.MrowiUte.9l  Id.  68^ 
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Pbbston  V.  Walkeb. 

r»  IOWA»  SOS.] 

Fabtt  hayzvo  Bubixbn  ov  Ibbub  IB  Entitlbd  to  Open  astd  Cuose  Abgii« 
MZHT  TO  JxJBY,  Thu  U  the  rule  declared  by  the  Iowa  statute,  and  waa 
the  practice  at  common  law;  but  the  question  as  to  where  is  the  burdaa 
of  proof  is  often  nicely  balanced,  and  depends  so  much  upon  the  actual 
facts  developed  at  the  trial,  and  circumstances  surrounding  it,  which  can 
only  be  fully  known  to  the  judge  hearing  the  case,  that  an  appellate 
court  will  not  interfere. 

AcnoN  OF  Ck>i7BT  IN  DmsoTiKo  Order  of  ARoxniEirr  is  No  Grottkd  for 
Bevkrsal  of  Judombmt  unless  Abuse  of  Discretion  or  Prejubicb 
IB  Shown.  While  the  right  to  review  the  question  as  to  which  party 
holds  the  affirmative  of  the  issue,  and  has  the  right  of  opening  and  clos- 
ing the  argument*  is  not  absolutely  denied,  yet  there  must  be  a  clear  caae 
of  prejudice  to  justify  a  reversal  upon  this  ground,  after  a  trial  upon  the 
merits.  An  abuse  of  discretion,  in  not  allowing  counsel  to  be  heard  in  a 
particular  order,  must  be  shown. 

CkncPouND  Interest.  —  If  Promissobt  Note  States  that  "  Interest  is 
TO  BE  Paid  Annually,"  the  payee  or  holder  is  entitled  to  interest  npon 
the  interest  thus  annually  reserved,  if  it  be  not  paid  according  to  the 
tenor  of  the  instrument. 

Judgment  will  not  be  Reversed  upon  Ground  that  Ihstroctior 
Raised  Issue  not  in  Case,  where  its  pertinency  would  depend  almost 
entirely  upon  the  evidence  introduced,  and  the  evidence  is  not  all  em- 
bodied in  the  record,  so  that  the  appellate  court  may  see  whether  the 
instruction  was  proper  or  not. 

Plaintiff  declared  upon  three  promissory  notes,  made  in 
1859  by  defendant;  one  of  them  to  Gallista  Walker,  and  the 
others  to  Sarah  Stoddard,  or  bearer.  They  were  all  made  in 
New  York,  and  payable  there.  Those  to  Sarah  were  due  in 
three  and  four  years,  and  contained  these  words,  '*and  interest, 
the  interest  to  be  paid  annually."  These  notes  were  all  in- 
dorsed to  plaintiff  by  Alfred  Stoddard.  Defendant  answered: 
1.  A  denial;  2.  He  admitted  the  execution  of  the  notes,  but 
claimed  that  there  was  nothing  due  on  them,  because,  as  he 
said,  Alfred  Stoddard,  who  transferred  the  notes  to  plaintiff, 
as  alleged,  after  their  maturity,  was  largely  indebted  in  the 
state  of  New  York;  and  being  about  to  remove  west,  and  wish- 
ing to  make  some  arrangement  with  his  property  so  as  to  have 
it  meet  his  debts,  transferred  it  to  defendant,  to  hold  as  his 
agent,  to  dispose  of  and  sell  on  the  best  terms  possible,  and 
apply  the  proceeds  to  such  indebtedness,  accounting  for  any 
balance  to  Stoddard;  that  Stoddard  vrishing  to  make  some 
immediate  arrangement  vrith  his  creditors,  procured  defendant 
to  make  certain  notes  payable  to  divers  persons,  those  in  suit 
among  others;  that  they  were  to  be  paid  from  the  avails  of 
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property  so  turned  over  to  defendant,  and  that  if  the  property 
was  not  sufficient,  Stoddard  was  to  furnish  the  means,  and  to 
hold  defendant  harmless.  Defendant  then  averred  a  faithful 
application  of  the  proceeds,  a  deficiency,  that  he  never  got  a 
part  of  the  property,  and  that  some  of  it  was  taken  by  Stod- 
dard's creditors  under  legal  process.  He  then  set  up  a  claim 
for  services,  and  alleged  that  he  had  paid  on  other  notes  thus 
executed  more  than  he  had  received  from  the  property.  He 
further  alleged  that  plaintiff  was  not  a  bona  fide  holder  for 
value,  but  that  Stoddard  was  the  party  in  interest.  Plaintiff 
claimed,  in  substance,  that  defendant  bought  the  property  to 
which  he  referred,  and  that  there  was  no  such  agreement  as 
he  set  up  in  his  answer.  Only  a  part  of  the  voluminous  evi- 
dence adduced  upon  the  issue  was  contained  in  the  record. 
Verdict  for  plaintiff  for  $2,682.80.  The  jury,  in  answer  to 
special  interrogations,  also  found  against  defendant  as  to  the 
circumstances  alleged  by  him  under  which  the  notes  were 
given.  Plaintiff  admitted  that  the  verdict  was  excessive,  to  the 
amount  of  $14.09.  After  deducting  this,  defendant's  motion 
for  a  new  trial  was  overruled.  Judgment  on  the  verdict. 
Defendant  appealed. 

Cook  and  ChUds^  for  the  appellant. 
Preston  and  Son^  for  the  appellee. 

By  Court,  Wright,  J.  1.  It  is  first* claimed  that  the  court 
below  erred  in  refusing  defendant's  counsel  the  right  to  open 
and  close  the  argument.  This  right  was  claimed  and  refused, 
and  the  question  fairly  arises.  Our  statute  declares  that  in 
the  argument  to  the  jury,  '^  the  party  having  the  burden  of  the 
issue  shall  have  the  opening  and  closing"  (sec.  3047),  and 
that  a  new  trial  shall  be  granted  for  irregularity  in  the  pro- 
ceedings of  the  court,  or  for  any  order  or  abuse  of  discretion  by 
which  the  party  was  prevented  from  having  a  fair  trial:  Sec. 
3112,  cl.  1.  But  the  question  is.  Will  this  court  undertake  to 
reverse  the  action  of  the  court  below  in  this  matter?  and  if  so, 
what  is  the  rule? 

It  was  held  as  recently  as  in  June,  1867,  Fountain  v.  We$tf 
23  Iowa,  14  [92  Am.  Dec.  405],  that  it  would  require  a  very 
clear  case  of  prejudice,  resulting  from  the  action  of  the  court 
in  directing  the  argument,  to  justify  reversing  for  this  reason 
a  judgment,  after  trial  upon  the  merits.  And  this  is  fully  sus- 
tained by  Goodpaetor  v.  Voris,  8  Id.  336  [74  Am.  Dec.  313], 
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where  it  is  said  that  this  is  not  a  proper  matter  upou  which  to 
base  an  appeal,  nor  for  the  assignment  of  an  error,  going  even 
further  than  the  more  recent  case  just  cited.  To  the  same 
effect  will  be  found  Smith  v.  CoopeVy  9  Iowa,  379,  and  Wood- 
ward v.  Laverty,  14  Id.  383.  So  that  for  this  state  the  rule 
must  be  regarded  as  settled  that  while  the  right  to  review 
such  a  question  is  not  absolutely  denied,  yet  there  must  be  a 
clear  case  of  prejudice  in  order  to  justify  a  reversal  upon  this 
ground.  We  are  aware  that  in  some  of  the  states  the  point 
has  been  ruled  otherwise.  Others  again  are  found. in  har- 
mony with  the  rule  recognized  by  us.  In  the  conflict  we  deem 
it  safe  to  stand  by  what  has  been  decided.  The  statute,  we 
may  observe,  declares  nothing  more  than  what  was  the  prac- 
tice at  common  law,  and  it  cannot  be  claimed,  therefore,  to  in- 
troduce a  new  rule,  nor  to  give  the  right  more  absolutely  than 
if  there  was  no  such  provision. 

In  this  case  we  see  no  such  abuse  of  discretion,  no  such  case 
of  prejudice,  as  to  justify  interference.  The  testimony  is  not 
all  before  us.  There  is  enough,  however,  to  show  that  the 
prima  facie  case,  made  by  the  introduction  of  the  notes,  had 
but  little  place  in  the  trial  of  the  cause.  The  real  contest  was, 
whether  there  was  a  sale  of  the  property  referred  to  in  defend- 
ant's answer,  or  did  he  take  it  as  agent,  to  hold  and  dispose 
of,  as  he  alleges.  In  such  cases,  and  many  others  of  a  similar 
nature,  the  question  ^s  to  where  is  the  burden  of  proof  is  fre- 
quently so  nicely  balanced,  and  it  depends  so  much  upon  the 
facts  as  they  are  developed,  and  upon  the  actual  circumstances 
of  the  trial,  which  can  only  be  fully  known  by  the  judge  hear- 
ing the  case,  that  the  appellate  court  should  be  most  reluc- 
tant to  interfere.  The  defendant,  it  must  be  remembered,  was 
not  deprived  of  his  right  to  be  heard  by  counsel.  It  was  only 
a  question  whether  he  should  be  heard  in  a  particular  order. 
The  jury  found  agaihst  him  generally,  and  also  upon  all  the 
specific  interrogations  submitted  to  them.  The  sufficiency  of 
the  evidence  to  warrant  this  finding  he  had  a  full  opportunity 
to  again  discuss  before  the  court  below,  on  his  motion  for  a 
new  trial,  and  was  again  unsuccessful.  In  our  opinion,  we 
ought  not  to  interfere  with  the  judgment  on  this  ground;  and 
this  conclusion  is  the  more  reasonable  when  it  is  remembered 
that  by  the  pleadings  the  issue  was  upon  plaintiff. 

2.  It  is  next  objected  that  the  court  allowed  the  jury  to  make 
annual  rests  in  calculating  interest  on  two  of  the  notes,  it 
being  insisted  that  the  true  rule  is  to  compute  simple  intere&i 
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at  Beyen  per  ce&t  (as  allowed  by  the  laws  of  New  York,  where 
the  notes  were  executed  and  made  payable)  on  the  &ce  of  the 
notes,  and  nothing  more.  In  this  connection  it  is  also  claimed 
that  the  judgment,  as  finally  entered,  even  under  the  rule 
adopted  by  the  court,  was  for  too  much. 

It  will  be  remembered  that  these  notes  contained  the  words, 
''and  interest,  the  interest  to  be  paid  annually,"  and  that  they 
were  payable  in  three  and  four  years.  The  interest  thus  being 
made  payable  at  certain  fixed  times,  is  there  any  rule  of  law 
or  public  policy  violated  in  holding  that  interest  may  be 
charged  on  such  interest  from  the  time  it  is  thus  payable? 
Upon  this  question  we  are  aware  of  the  conflict  of  authorities. 
In  New  Hampshire  and  some  other  states  it  is  held  that  inter- 
est may  be  thus  reserved,  while  in  Massachusetts  and  others 
the  light  is  denied:  See  3  Parsons  on  Contracts,  152, 153,  notes 
/  and  g,  and  cases  there  cited.  In  this  conflict  we  are  content 
to  stand  by  the  view  of  the  question  heretofore  taken  in  this 
court,  and  to  hold,  therefore,  that  plaintifi*  was  entitled  to  in- 
terest upon  interest  as  it  annually  accrued  or  was  payable. 
Mann  v.  Cro8$y  9  Iowa,  327,  is  ''  on  all  fours  "  with  this.  There 
the  note  drew  ten  per  cent,  ''  the  interest  to  be  paid  annually." 
So  in  this  case.  It  was  there  held  that  plaintifi^  was  entitled 
to  six  per  cent  upon  the  interest  annually  due.  And  it  seems 
to  us  that,  as  defendant  was  under  a  l^al  obligation  to  pay 
interest  at  the  end  of  the  (each)  year,  it  was  a  sum  of  money 
then  due,  without  a  contract  fixing  the  rate  of  interest  upon  it, 
and  for  which  he  might  have  been  sued,  and  that  he  was, 
therefore,  bound  to  pay  its  legal  value.  Or  in  the  language  of 
the  statute,  it  is  ''  money  due  by  express  contract,"  or  "  money 
due,"  and  as  such  the  promisee  is  entitled  to  his  interest  from 
the  time  it  is  so  due.  There  is  no  reason  why  ''  money  should 
not  beget  money  "  in  this  way  as  well  as  in  any  other. 

Of  course  we  speak  of  cases  where  the  contract  as  to  interest 
is  in  all  its  parts  reasonable  and  free  from  the  suspicion  of  op- 
pression. In  this  case  there  is  nothing  in  the  least  tending  to 
show  unreasonableness  or  oppression.  Thus  far,  therefore,  in 
our  opinion  the  court  did  not  err:  See  Anielet  v.  Canversef  17 
Ohio,  11  [91  Am.  Dec.  115]. 

As  to  the  claim  that  the  judgment  is  excessive,  even  under 
the  rule  adopted  by  the  court,  we  remark  that  we  have,  after 
the  most  careful  calculation,  ascertained  that  it  is  excessive 
to  the  amount  of  $11.60. 

Plaintiff  avers  his  readiness  to  submit  to  a  judgment  for  the 
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amount  really  due,  or  to  remit  any  excess,  and  to  this  extent, 
therefore,  the  judgment  below  will  be  corrected. 

In  the  sixth  instruction,  the  court  said  to  the  jury  that  "  the 
real  estate  having  been  conveyed  by  deed,  and  the  notes  given 
therefor,  the  presumption  is,  that  it  was  a  sale  of  the  property, 
and  that  it  was  not  taken  by  way  of  agency."  To  this,  it  is 
objected  that  the  court  assumed  that  the  consideration  for  the 
notes  was  the  real  estate,  while  defendant  claimed  that  a  part 
of  the  consideration  was  the  sale  of  personal  property;  or  in 
other  words,  that  the  court  assumed  as  true  that  which  was  in 
controversy. 

The  argument  mistakes  the  language  used  by  the  court,  and 
the  purpose  of  the  instruction.  The  real  thought  was,  that  the 
execution  of  the  deed  and  notes  raised  the  presumption  of  a 
sale,  and  not  an  agency.  There  was  no  intention,  certainly, 
to  assume  that  the  real  estate  formed  the  sole  consideration. 
The  court  was  here  stating  the  rule  under  the  case  supposed, 
while  in  other  parts  of  the  charge  defendant  had  the  benefit  of 
all  that  he  could  claim  as  to  the  agency  touching  either  the 
personal  or  real  property,  or  of  any  claim  that  he  fisdled  to  get 
any  part  of  the  property  forming  the  consideration.  And 
when  it  is  remembered  that  the  jury,  after  full  testimony  and 
fair  instructions,  found  specifically  that  the  notes  were  not 
given  for  the  personal  property,  the  question  is  relieved  of  all 
possible  doubt. 

It  is  said  that  the  seventh  instruction  raised  an  issue  not  in 
the  case,  and  as  to  which  there  was  no  testimony.  To  give 
the  instruction  at  length  is  unnecessary.  It  is  sufficient  to 
say  that  the  pertinency  of  it  would  depend  almost  entirely 
upon  the  evidence.  As  it  is  not  all  before  us,  we  cannot  say 
that  it  was  improper.  It  is  not  a  case  where  the  pleadings 
could  legitimately  raise  an  issue  upon  the  matter  involved. 
The  main  ground  of  difference,  as  before  stated,  was  whether 
defendant  did  or  did  not  purchase  the  property.  This  instruc- 
tion, for  the  most  part,  points  out  the  effect  of  certain  acts  or 
omissions  as  matter  of  evidence  bearing  upon  this  controverted 
question.  In  this,  there  was  certainly  no  error.  That  the 
court  should  have  said  to  the  jury,  in  the  tenth  instruction, 
that  on  arriving  at  a  verdict  they  should  be  governed  by  a  pre- 
ponderance of  evidence,  and  that  they  had  no  right  to  allow 
anything  to  influence  their  minds  except  the  evidence,  and  the 
law  as  given  by  the  court,  was  so  manifestly  right  as  to 
scarcely  need  attention.    We  can  hardly  coDOoive  of  a  oase, 
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DotwifhBta&ding  the  most  eameet  objection  made  to  this  part 
at  the  charge  by  appellant's  coonsel,  based  upon  what  he  es- 
teems the  pectdiar  drcnmstances  attending  the  trial, — we 
say  we  can  hardly  oonceive  of  a  case  in  which  it  would  not  be 
eminently  proper.  It  by  no  means  denies  to  jurors  the  right 
to  exercise  their  common  sense,  their  duty  to  weigh  testimony 
in  the  light  of  facts  or  principles,  or  rules  settled  or  recognised 
by  their  own  experience.  Nor  does  it  prevent  a  juror  bringing 
to  his  aid  what  is  styled  his  intuitiye  perception  of  right  and 
wrong,  nor  of  exercising  to  its  fullest  extent  his  sense  of  right. 

But  it  would  be  most  dangerous  to  allow  an  unbridled  and 
uncurbed  license  on  the  part  of  juries  when  they  are  in 
a  forum  where  "justice  is  to  be  judicially  administered." 
They  have  no  more  right  to  make  their  own  views  of  right  and 
wrcH)g  their  guide  —  ignoring  the  evidence  and  the  law  — 
than  they  have  to  decide  legal  issues,  or  make  a  contract  for 
the  parties  which,  in  their  opinion,  would  be  more  equitable 
and  just  than  that  which  they  have  made.  And  in  view  of 
the  appeals  made  to  jurors,  and  the  not  unfrequent  attempte 
to  lead  them  aside  from  their  sworn  duties  (not,  we  admit,  dis- 
cernible in  this  case),  courte  cannot  too  earnestly  press  upon 
them  the  necessity  of  looking  to  the  law  and  the  testimony, 
uninfluenced  by  all  outoide  considerations.  As  to  the  law, 
they  have  no  discretion.  The  facts  they  judge  of,  using  all 
the  fiftculties  of  their  minds,  reaching  a  conclusion  upon  them 
as  they  are  presented,  and  not  upon  those  which  their  preju- 
dices, likes,  or  dislikes,  or  other  considerations  or  influences, 
may  faintly  or  vividly  present. 

Aside  from  the  excess  in  the  judgment  to  the  extent  above 
pointed  out,  we  discover  no  error  in  the  record.  To  this 
extent  it  will  be  modified  in  the  court  below.  Otherwise  the 
judgment  is  affirmed,  appellant  recovering  his  coste. 

Affirmed. 


Pabtt  HoLDnro  Avubxativi  of  Jmuit  has  Rioht  to  Opsn  ahp  Closi 
flM  atgmne&t  to  the  jury:  Manhatt  y.  Ameriean  Exp.  Co,,  73  Am.  Deo.  881, 
■ad  note  403^  co&oeniing  the  seoond  point  in  the  g^UabuSf  mtpra;  Vkk  t. 
Qtrmamia  Int.  Cfo.^  mUe,  p.  83,  and  oeses  cited  in  note  to  same. 

IimBnr  utoh  Istkbibt.  —  Onaes  upholding:  TaiSq/erro  y.  King,  86  Am. 
Dee.  140;  Doig  t.  SodUqf,  46  Id.  702;  Jffak  y.  HaU,  78  Id.  490,  note  494; 
Bote  to  i9]f /eater  y.  Swan,  81  Id.  796;  Ocodridk  r.  Re^nokU,  88  Id.  240,  note 
SM;  JBaab  y.  McOkUom,  87  Id.  694.  Oeaee  holding  inymlid  interast  on  inter- 
est^ in  theeheenoe  of  a  special  agreement,  is  not  allowed:  See  extended  note 
toJETorfy.  Donmm^  60  Id.  290^  on  ndes  ior  oompating  interest;  note  totals 
y.  H^  78  Id.  4M;  B<mkB  y.  MtOUkm,  87  Id.  694;  note  to  Sfidetter  r. 
DM.  Vol  ZCVI— 10 
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Btoan,  81  IcL  738.  As  to  to  iod  amiraekUf  when  applied  to  interest  con- 
tncti»  see  note  to  Bari  v.  Dmrman,  SO  Id.  202;  Aptr  t.  TUden,  71  Id.  868. 

APPBIiLATI  OOUBT  WIXX  XOT  NOTIOB    EbBOBS  OV   LoWIK  000X7,  WlleH 

they  eppeer  from  the  record:  See  note  to  Badem  t.  Olaarhf  83  Adl  Beo.  443; 
LewiB  ▼.  Prtmattt  87  Id.  321.  As  to  inetmotioos,  see  note  to  8taU  t.  WkH^ 
72  Id.  638-649. 

Thx  pringxpal  cm  wis  orid  in  eteh  of  the  following  anthoritiei^  end 
to  the  point  etftted:  A  proTieion  in  a  note  requiring  the  interest  to  he  paid 
quarterly,  and  stipiilating  that  the  interest  if  not  paid  when  due  shall  bear 
interest  at  the  rate  of  ten  per  cent  doee  not  render  the  contract  nsnriooa: 
Sagan  y,  Day^  48  Iowa,  240.  The  principal  case  was  followed  in  BmrrtMm 
T.  Stryher,  47  Id.  481,  holding  that  where  bonds  were  ezecnted  in  New 
York,  and  made  payable  there,  delinquent  interest  thereon  drew  interest  at 
the  rate  of  six  per  cent.  To  justify  a  reversal  because  the  party,  not  having 
the  burden  of  proof,  is  given  the  opening  and  dose  in  the  introduction  of 
evidence  and  tiie  argument  to  the  jury,  it  must  appear  that  prejudice  has 
resulted  from  the  error:  Aahworth  v.  CfrtMm,  47  Id.  364;  Batet  v.  Bates,  27 
Id.  113;  Dent  v.  SmUh,  63  Id.  286;  MorUgomery  v.  Swhdler,  32  Ohio  St.  227. 
The  party  holding  the  affirmative  of  the  issue,  as  a  general'  rule,  ou£^t  to 
open  and  dose  the  evidence  and  argument;  but  upon  a  complicated  state  of 
the  pleadings,  a  liberal  discretion  is  allowed  to  the  court  trying  the  canss^ 
which  ought  not  to  be  reviewed,  except  upon  a  plain  case  of  error:  ^olet  v. 
BaUi,  27  Iowa,  113;  Moniffomery  v.  Swindler,  32  Ohio  St.  227,  dting  a  large 
number  of  authorities  where  this  subject  has  been  diacnased.  Where  the 
wrongful  suing  out  of  a  writ  of  attachment  is  in  issue^  the  burden  of  proof  is 
upon  the  attachment  defendant  to  show  that  no  grounds  for  the  attachment 
existedy  and  also  a  want  of  reasonable  oaase  for  believing  in  their  existenoe: 
Deid  T.  SmUht  63  Iow%  286. 


BOBEBTS    V.    GOBBIN    &    Go. 
[26  Iowa,  tlft.] 

BaNKXBfa  Ohiox,  What  Odnstitdtbs— Is  to  bi  DnrnreniBBBD  ibom  Fob- 
box  Bill  or  Ezohanob. — A  draft  drawn  by  one  broker  upon  an- 
other in  a  diiforent  state,  having  funds  of  the  drawer  on  deposit,  in  favor 
of  a  third  person  aa  payee,  is  to  be  regarded  simply  as  a  banker's  check, 
and  not  aa  a  foreign  bill  of  exchange. 

Iir  CAflBS  or  SncPLB  Oontbaois,  nr  Onb  Pbbsov  Makbs  Pbomisb  to  An- 
OTHBB  VOB  Bbbbftt  ob  Thibd  Pbbson,  the  latter  may  sue  upon  it, 
though  the  consideration  did  not  move  from  him,  and  though  he  was  un- 
known to  the  promisor.  This  want  of  knowledge  by  the  promisor  as  to 
who  will  be  the  party  to  enforce  the  promise  exists  in  the  case  of  every 
negotiable  instrument. 

Qm  Past  ob  Bahk  Bbguyibo  Dbfo8its  thbbb  Bzebis  Implibd  Promisb 
«o  Pat  out  Sakb  ubon  Ohbokb  ob  Dbpositob,  and  when  the  depositor 
has  indicated  by  his  dieck  the  person  to  whom  the  money  shall  be  paid, 
such  implied  promise  inures  to  the  person  thus  indicated,  and  he  may 
enforoeit. 

PaTXB  or  HoLDBB  OB  BaMXBB'S  OHBOK  mat   MADITAIir   AonON   XBXBBOy 

BBBOEB  AooBFTAMOB  A0A11I8T  I>EAWBB  in  anotfasT  state  having  funds  ol 
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tiie  diswee  in  his  hands,  and  who  wrongfiilly  rcfnaes  to  pay  ifaa  wdml 
lliii  doetrine  is  haaed  upon  the  implied  promiaa  of  the  party  reeeiTing 
aaeh  depoaita  to  pay  oat  the  same  upon  the  cheeks  of  the  depoaitor,  bat 
Is  limited  to  eaaea  of  aaeh  checks,  and  does  not  vp^j  to  biUs  of  azchango. 
Conflietiog  eaaea  on  thia  anbject  cited,  and  reasons  roTiewed. 
BiMEaxfTTCY  or  IhLAWXK  ov  Basker's  Chick  bxiobb  Aooiptahoi^  Erwwof 
€fr.  — The  general  aasigBment  of  the  drawer  of  a  hanker'a  dieck  for  the 
benefit  of  hia  ereditors,  after  drawing  the  check,  bat  before  the  same  ia 
preamted  for  acceptance  and  payment,  will  not  inreat  his  assignee  with 
the  ri^t  to  the  money  represented  by  the  check,  nor  aflbet  the  nghta  d 
the  payee  thereto. 
luinxKATioNa  Shoiwiho  that  Pabtdb  abx  QfTDT  Ijablb  to  Two  Ao- 

TI0H8  AT  Law  by  difSnent  snitorB  for  one  and  the  same  wroogfnl  met, 
Br  BxATTTB  nr  Makt  Statss^  AanoHzt  or  Chosb  zet  Acnor  mat  Haoi- 

TAiH  Acnoir  m  his  Own  Kami. 
AtmaxEE,  or  Okhssal  Assiohmkbt  roB  BBurriT  or  Crxsttobis  Takm 
Hn  AsaxaHOB's  Profxbtt  Subjsct  to  all  the  eqoitiea  existing  agamsl 
it  in  fwcop  of  third  persons.  He  merely  stands  in  the  shoes  of  his  aa» 
aignor  and  ancoeeds  to  his  righta.  In  other  words,  neither  the  assignee 
nor  the  creditors  whom  he  represents  are  pnrchasers  for  a  Talnabls  oon- 
nderation  without  notice,  as  against  prior  equitable  liens. 
Uraot  Iowa  PBAcncx,  Pastt  DnrNDART  hat   Sbt  irr  a»  Havt  Db- 

rKNSEa,  both  legal  and  equitable,  as  he  may  have. 
Bqmms  to  Moket  Deposited  in  Coitbt,  bt  Dbaweb  of  Unpaid  Bankeb's 
Chbok,  roB  Partt  Best  Entitled  to  It,  are,  as  between  the  drawer 
and  payee  or  holder,  with  the  latter.     So  would  the  equities  of  the  payee 
or  holder  prevail  oyer  those  of  the  drawer's  assignee  in  bankruptcy, 
where  the  drawer  became  insolvent  and  made  a  general  assignment  for 
the  benefit  of  his  creditors  after  giving  of  the  check  but  before  its  pay- 
ment.    And  this  is  so,  regardless  of  whether  the  holder  of  a  check  can 
maintatn  hia  action  against  the  drawee,  or  whether  a  check  operates  aa 
aa  aasignment  pro  tanto  of  the  deposit. 
Fbacticb  in  Supbemb  Coubt  as  to  Chanob  or  Obdbb. — Where  a  case 
haa  been  reversed  and  remanded  to  the  district  courts  the  supreme  court 
will  not  revoke  such  order  and  enter  judgment  there  on  the  motion  of 
the  party  claiming  to  be  entitled  thereto,  where  such  motion  is  made 
asveral  months  after  the  order  remanding  the  cause,  and  after  the  time 
has  expired  in  which  the  other  party  might  have  filed  a  petition  for  a 
rehearing.     A  party  must  assert  his  right  at  the  proper  time,  and  may 
jQstly  loee  by  delay. 
ArfBm  AND  Obdebs  ICadb  at  Pbbyiotts  Tebx  of  Supbemb  Court 
abould  be  altered  or  changed  only  to  correct  an  evident  mistake,  and 
this  is  in  analogy  to  the  rule  as  ^iplied  to  the  district  court. 

Hsrbt  Mabkell  carried  on  business  at  the  city  of  Dnboque, 
in  Iowa,  as  a  banker,  under  the  name  of  H.  Markell  &  Co., 
and  until  he  made  the  assignment  to  his  creditors,  mentioned 
below,  in  January,  1868.  Defendants,  Corbin  &  Co.,  were  a 
firm  of  bankers  doing  business  in  New  York  City,  during  the 
time  that  Markell  was  in  business;  Markell  kept  a  deposit 
account  with  Corbin  &  Co.  in  his  business  name,  and  was  in 
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the  habit  of  drawing  his  checks  to  his  cuatomers  on  the 
defendants,  against  snch  deposit  account.  The  intervenorsy 
Olover  and  Smock,  M.  S.  Bobinson,  Aultmann,  Miller,  &  Co., 
and  others,  were  Markell's  customers  at  Dubuque,  kept  their 
bank  accounts  at  his  banking-house,  and  in  the  course  of 
their  business  respectively  bought  of  Markell,  in  the  usual 
manner  of  depositors  at  his  banking-house,  the  checks  uix>n 
which  they  respectively  claim  in  their  pleadings,  which 
were  issued  to  them  in  the  name  of  H.  Markell  &  Co.  The 
drafts  to  the  interveners  and  others,  so  drawn,  amounted,  in 
the  aggregate  to  $5,881.82,  all  of  which  were  so  bought 
and  drawn  at  various  dates  between  December  9,  1867, 
and  January  6,  1868,  inclusive.  On  January  6,  1868,  Mar- 
kell executed  to  plaintiff  Roberts  a  general  assignment  of 
all  his  property,  standing  either  in  his  own  name  or  that 
of  Markell  &  Co.,  for  the  benefit  of  his  creditors.  On  January 
7,  1868,  Roberts  notified  Corbin  &  Co.,  by  telegraph,  of 
the  assignment.  They  received  this  notice.  None  of  the 
checks  claimed  upon  were  presented  for  payment  to  the 
defendants  until  after  the  execution  and  delivery  of  said 
general  assignment  to  Roberts,  and  notice  thereof  to  de- 
fendants. At  the  time  of  said  assignment  and  notice  there 
was  in  the  hands  of  defendants  a  balance  of  $3)322.12  on  the 
deposit  account  of  H.  Markell  &  Co.  When  the  checks  sold 
to  the  inter venors  were  presented  after  the  assignment  and 
notice,  payment  was  refused  by  Corbia  &  Co.,  as  they  were 
uncertain  what  their  duty  was  in  the  premises.  They  pw- 
sisting  in  their  refasal  to  pay  the  drafts  as  presented  until  the 
rights  of  the  respective  parties  should  be  settled  in  court,  an 
arrangement  was  made  whereby  the  funds  were  placed  in  the 
Merchants'  National  Bank  of  Dubuque,  as  agent  for  Corbin  & 
Co.,  and  this  suit  was  instituted  for  Ihe  purpose  of  settling 
the  question  at  issue.  The  case  was  tried  before  the  court 
without  a  jury.  Judgment  was  rendered  for  plaintifiT  and 
against  the  defendants;  and  the  petitions  of  the  interveners 
were  dismissed  with  costs  and  execution.  The  intervenors 
excepted.  The  appellants,  who  were  the  holders  of  the  several 
checks  or  drafts,  and  who  were  the  intervenors  in  this  action, 
made  the  following  assignment  of  errors,  which  show  the 
rulings  of  the  court  below:  That  the  court  erred  in  holding  as 
a  matter  of  law  that  an  assignee  for  the  benefit  of  creditors  is 
a  bona  fide  purchaser  for  value,  and  that  the  creditors,  who 
were  the  beneficiaries  under  the  deed  of  assignment,  became 
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the  ownezB  of  the  property  assigned,  and  were  properly  pur* 
chasers  for  valne  of  the  property  assigned;  that  the  court 
erred  in  holding  as  a  matter  of  law  that  the  assignment  made 
by  Markell  to  Roberts  operated  as  a  specific  transfer  of  the 
whole  fund  to  him  as  such  assignee,  and  that  the  funds  in 
defendants'  hands  could  not  be  appropriated  by  the  defend- 
ants after  notice  of  such  transfer,  to  pay  the  checks  of  H. 
Markell  &  Co.,  presented  afterward,  though  drawn  and  dated 
before;  that  the  court  erred  in  holding  that  the  plaintiff  had 
the  superior  right  to  the  fiinds  in  the  hands  of  Corbin  &  Co.; 
that  the  court  erred  in  holding  that  Corbin  &  Co.  were  not 
liable  to  the  interveners  for  the  payment  of  the  drafts  held 
by  them,  so  long  as  they  had  funds  in  their  hands  to  meet 
such  drafts;  and  that  the  court  erred  in  giving  judgment  for 
the  plaintiff. 

Skiras  and  Van  Duzee^  for  the  appellants. 
Bcberis  ar^  Foukej  for  the  appellee. 

By  Court,  Cole,  J.  This  cause  has  been  well  and  folly  pre- 
sented, both  by  elaborate  printed  briefs  and  oral  argument  at 
bar.  Upon  the  question  as  to  the  character  of  the  instru- 
ments under  which  the  interveners  claim,  —  that  is,  whether 
they  are  foreign  bills  of  exchange  or  merely  bankers'  checks, 
—  the  counsel  do  not  differ,  but  agree  in  treating  them  as  the 
latter.  The  counsel  for  the  plaintiff  and  appellee,  however, 
add  that,  being  checks,  they  "  are  simply  inland  bills  of  ex- 
change, payable  on  demand,"  citing  Merchants*  Bank  v.  Sjncery 
6  Wend.  443,  Harker  v.  Anderson,  21  Id.  373,  Chapman  v. 
While,  6  N.  Y.  412  [57  Am.  Dec.  496],  and  other  authorities. 
There  is  no  assignment  of  error  upon  the  point  that  the  court 
found  that  said  instruments  were  simply  bankers'  checks. 
This  may,  therefore,  be  taken  for  granted. 

One  or  two  other  matters  may  here  be  noticed  in  order  that 
we  see  distinctly  the  precise  case  before  this  court  for  decis- 
ion. The  drawer  of  the  checks  held  by  the  interveners  was 
a  banker,  doing  business  in  the  city  of  Dubuque,  and  the 
drawees  were  also  bankers,  doing  business  in  the  city  of  New 
York,  and  with  whom  the  drawer  kept  his  deposits  for  the 
purpose  of  supplying  his  customers  with  exchange  on  New 
York  by  drawing  his  checks  against  such  deposits  in  such 
Bams  as  they  might  want.  The  drawees  have  not  at  any 
time  and  do  not  now  object  to  paying  the  checks  in  the  sums 
named  in  each,  and  to  the  several  holders  thereof,  to  the  extent 
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of  the  money  in  their  hands;  bnt  only  refiise  to  pay  because 
they  cannot  safely  pay,  either  to  the  assignee  of  the  drawer  or 
the  holders,  until  the  respective  rights  of  snch  parties  are 
judicially  settled.  This,  then,  is  not  a  coatroversy  between 
the  holders  of  the  checks  and  the  drawees,  or  bankers,  having 
the  deposits  as  to  the  legal  right  of  the  former  to  sue  the  lat- 
ter at  law  prior  to  acceptance;  but  it  is  a  controversy  between 
the  assignee  of  the  drawer  of  the  checks  and  the  holders  of 
them. 

As  the  view  we  entertain  of  the  law  governing  the  rights  of 
the  holders  as  against  the  drawees  necessarily  enters  into  and 
forms  a  part  of  the  basis  upon  which  our  opinion  rests,  it  is 
proper  that  we  state  them  briefly. 

Whether  the  holder  of  a  check  can  maintain  an  action  at 
law  thereon  against  the  banker-drawee  having  funds  of  the 
drawer  to  pay  the  same  prior  to  acceptance,  is  a  question 
about  which  the  authorities  are  not  agreed.  It  was  said,  as 
late  as  in  1857,  by  Huntington,  J.,  in  delivering  the  opinion 
of  the  superior  court  of  Suffolk  County,  Massachusetts,  in  the 
case  of  National  Bank  v.  Eliot  Bank,  5  Am.  Law  Reg.  711  (Oct. 
1857),  denying  the  right,  that  no  case  can  be  found  in  the 
books  directly  deciding  the  question;  and  it  was  said  in  the 
same  case,  in  an  elaborate  dissenting  opinion  by  Abbott,  J., 
affirming  the  right,  that  no  precedent  exactly  in  point  to  sus- 
tain him  could  be  found,  and  none  directly  in  point  against 
him. 

And  it  was  said  by  Johnson,  J.,  in  delivering  the  opinion  of 
the  court  of  appeals  of  South  Carolina,  in  February,  1860,  that 
the  court  was  aware  of  but  one  single  decision  upon  the  ques- 
tion (National  Bank  v.  Eliot  Bankj  9upra)  either  in  this  country 
or  abroad.  And  in  an  opinion,  evidently  prepared  with  great 
care  and  research,  that  court  holds  that  the  action  may  be 
maintained  (O'Neall,  C.  J.,  'dissenting) :  Fogarties  v.  State  Bank^ 
8  Am.  Law  Reg.  (May,  18^30)  393;  same  case  in  12  Rich.  618 
[78  Am.  Dec.  468].  It  has,  however,  been  decided  that  a 
check  for  a  part  of  the  drawer's  funds  in  a  bank  constitutes 
no  assignment  of  that  part  of  such  funds,  until  presented  for 
payment  and  accepted  by  the  bank:  BaUard  v.  RandaU^  1 
Gray,  605,  decided  in  1854,  and  citing  Oibsoa  v.  Cooke^  20 
Pick.  15  [32  Am.  Dec.  194];  see  also  Dana  v.  Third  National 
Bankj  13  Allen,  448  [90  Am.  Dec.  216];  Loyd  v.  McCaffrey^ 
46  Pa.  St.  410;  St.  Johns  v.  Homanay  8  Mo.  883;  Chapman 
V.  WhiU,  6  N.  Y.  412  [67  Am.  Dec.  464],  and  other  cases. 
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Various  reasons  are  assigned  why  the  holder  of  such  check 
ttDDoi  maintain  his  action  thereon  against  the  drawee  who 
refoses  to  accept  or  pay:  one,  that  there  is  no  privity  between 
lach  holder  and  the  drawee:  2  Parsons  on  Bills  and  Notes, 
pi  333;  another,  that  such  right  of  action  in  each  holder  of  a 
check  wonld  render  a  banker,  having  the  deposits  of  one  per- 
Bcm,  liable  to  numberless  suits  by  as  many  holders:  Mande' 
vitte  V.  Welsh  J  6  Wheat  277;  another,  that  the  depositor  or 
dntwer  of  the  check  has  his  right  of  action  for  damages  to  his 
knsmess  or  credit,  by  reason  of  a  wrongful  refusal  of  the  drawee 
to  accept,  and  that  such  drawee  cannot  be  liable  to  two  actions 
for  the  one  wrong:  1  Parsons  on  Bills  and  Notes,  61, 62;  Ifar^ 
tatti  V.  Williams^  1  Bam.  &  Adol.  415;  and  another,  perhaps, 
that  even  the  assignment  of  a  chose  in  action  does  not  invest 
the  assignee  with  a  right  of  action  in  his  own  name;  and  there 
may  be  others. 

Let  us  look  at  these  reasons  for  a  moment.  As  to  the  ob- 
jection of  want  of  privity,  although  at  one  time  there  was  some 
conflict  of  opinion,  it  is  now  laid  down  by  text-writers  to  be 
settled  that  in  cases  of  simple  contract,  if  one  person  makes 
a  promise  to  another  for  the  benefit  of  a  third,  the  latter  may 
maintain  an  action  upon  it,  though  the  consideration  did  not 
move  from  him:  2  GreenL  Ev.,  sec.  109,  and  authorities  cited 
in  note  1.  Nor  does  it  make  any  difference  in  principle 
that  the  beneficiary,  or  party  suing  upon  the  promise,  was  un- 
known to  the  promisor.  This  want  of  knowledge  by  the 
promisor,  as  to  who  will  be  the  party  enforcing  the  promise, 
exists  in  the  case  of  every  negotiable  instrument.  The  prom- 
isor having  made  his  promise  upon  sufficient  consideration, 
whether  it  is  in  writing,  verbal,  or  implied,  may  and  ought  to 
be  required  to  perform  it  according  to  the  tenor  of  it,  and  not 
otherwise,  to  the  party  becoming  entitled  thereto. 

As  to  the  objection  of  liability  to  several  parties  who  may 
hold  the  checks,  instead  of  to  the  one  depositor,  it  should  he 
remembered  that,  by  the  custom  of  merchants  and  bankers 
everywhere,  alike  well  known  to  farmers,  mechanics,  mer- 
chants, bankers,  and  courts,  the  party  receiving  the  deposit 
does  so  upon  either  an  express  or  implied  promise  to  pay  the 
same  upon  presentation  of  the  checks  of  the  depositor,  by 
whomsoever  presented.  If,  therefore,  he  is  made  liable  to 
numberless  parties,  it  is  because  of  his  pronuse  made  for  their 
benefit,  and  known  to  them,  and  which  he  has  fiEdled  to  per* 
form:  Munn  v.  Surch^  25  IlL  86. 
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And  if  it  be  true,  as  it  doubtless  is,  that  the  banker  is  liable 
to  the  depositor  for  the  damages  resulting  to  him  by  reason  of 
the  failure  to  pay  his  checks,  this  liability  ought  not,  upon 
principle,  to  exempt  him  from  the  performance  of  his  promise 
or  undertaking  to  pay  the  checks;  the  holder  may  enforce  the 
promise,  while  the  depositor  recovers  nominal  or  special  dam- 
ages for  the  breach  of  it:  Rollin  v.  Stewarty  14  Ck>m.  B.  595. 
Parties  are  often  liable  to  two  actions  at  law  by  different  suit- 
ors for  one  and  the  same  wrongful  act.  A  trespasser  upon 
real  estate  may  be  liable,  for  one  trespass,  to  two  actions,  — * 
one  by  the  tenant,  the  other  by  the  reversioner.  So  a  party 
promising  to  discharge  an  encumbrance,  and  failing  to  do  so, 
may  be  liable  to  an  action  by  the  promisee,  and  also  to  an 
action  by  the  party  holding  the  encumbrance.  These  are  but 
illustrations  of  a  large  class  of  cases,  both  in  tort  and  upon 
contract,  where  a  party  may  be  liable  to  two  actions  by  dif- 
ferent parlies  for  the  same  wrong,  or  upon  a  breach  of  the 
same  promise. 

As  to  the  last  objection,  that  an  assignee  of  a  chose  in  ac- 
tion cannot  maintain  an  action  in  his  own  name,  it  may  be 
answered  that  our  statute  already  gives  the  right:  Revision, 
sec.  2757.  So,  also,  in  New  York:  How.  Code,  sec.  Ill,  p.  132. 
Such  is  the  rule  in  many  other  states. 

Without  further  elaboration  or  answer  to  the  objections 
against  the  right  of  a  holder  of  a  check  to  maintain  his  ac- 
tion against  the  drawee  having  funds,  and  wrongfully  refusing 
to  pay  the  same,  we  may  state  that  in  our  view  such  holder 
can  maintain  his  action.  This  view  is  based  upon  the  implied 
promise  of  the  party  receiving  such  deposits  to  pay  out  the 
same  upon  the  checks  of  the  depositor.  Where  the  depositor 
has  indicated  by  his  check  the  person  to  whom  the  money 
shall  be  paid,  the  promise  of  the  party  receiving  the  deposit 
inures  to  the  person  thus  indicated,  and  he  may  enforce  it; 
and  also  upon  the  following  authorities:  Weston  v.  Barker^  12 
Johns.  276  [7  Am.  Dec.  316];  Shepherd  v.  Shepherd,  7  Johns. 
Ch.  57  [11  Am.  Dec.  396];  Morton  v.  Naylor,  1  Hill,  583; 
Cutts  V.  Perkins,  12  Mass.  209;  Robbins  v.  Bacon,  3  Me. 
846;  MandeviUe  v.  Welch,  5  Wheat.  277;  Adams  y.  Robinson, 
1  Pick.  461;  Clarke  v.  Adair,  4  Term  Rep.  343,  cited  by  Bul- 
ler,  J.;  Bradley  v.  Root,  5  Paige,  632;  PhiUips  v.  Stagg,  2  Edw. 
Ch.  108;  Rowe  v.  Dawson,  1  Ves.  Sr.  331 ;  Yeates  v.  Groves,  1  Ves. 
Jr.  280;  Watson  v.  Duke  of  Wellington,  4  Russ.  &  M.  602;  Lett 
V.  Morris,  4  Sim.  607;  Carnegie  v.  Morrison,  2  Met  394;  HaU 
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V.  Xarsion,  17  Mass.  579;  Tadlock  v.  Hains,  8  Term  Rep.  91; 
FogaHics  ▼.  State  Bank,  12  Rich.  518  [78  Am.  Dec.  468]; 
Munn  V.  Burch,  25  111.  35. 

Only  the  last  two  cases  are  directly  in  point.  The  other 
cases  decide  points  more  or  less  illustrative  of  the  principle 
upon  which  Oxe  two  cases  rest  The  cases  in  1  Ves.  Sr.  and 
1  Ves.  Jr.  and  1  Russ.  &  M.  were  controversies  with  assignees. 
Of  coarse  this  doctrine,  that  the  payee  or  holder  may  have 
hia  action  against  the  drawee,  is  limited  to  cases  of  checks, 
and  has  no  application,  under  the  principle  whereon  it  is 
based,  to  bills  of  exchange. 

But,  as  before  premised,  this  is  a  controversy  between  the 
assignee  of  the  drawer  and  the  holders  of  the  checks.  The 
drawee  of  the  checks  makes  no  objection  to  paying  them  to 
the  holders,  but  simply  refers  the  question  as  to  which  of  the 
claimants,  the  assignee  or  holders,  are  entitled  to  the  money, 
and  avers  his  willingness  to  pay  to  the  party  entitled  thereto. 

An  assignee  takes  the  property  of  his  assignor  subject  to  all 
the  equities  existing  against  it  in  favor  of  third  parties.  This 
is  the  general  and  now  well-settled  rule:  See  Burrill  on  Assign- 
ments, 483,  484,  and  authorities  cited  in  the  notes.  Neither 
the  assignee  nor  the  creditors  whom  be  represents  are  pur- 
chasers for  a  valuable  consideration  without  notice,  as  against 
prior  equitable  liens:  Haggerty  v.  Palmer,  6  Johns.  Ch.  437; 
Knowles  v.  Lord,  4  Whart.  500  [34  Am.  Dec.  525];  Walker  v. 
Mmer,  11  Ala.  1067;  Clark  v.  Flint,  22  Pick.  231;  see  also 
Walker  v.  Miller,  11  Ala.  1082;  Frow  v.  Downman,  11  Id.  885; 
In  re  Howe,  1  Paige,  127  [19  Am.  Dec.  395];  Luckenbach  v. 
Brickenstein,  Watts  &  S.  149;  McMenomy  v.  Ferrers^  3  Johns. 
82;  Reed  v.  Sands^  37  Barb.  185.  In  other  words,  the  assignee 
stands  in  the  shoes,  and  only  succeeds  to  the  rights,  of  the 
assignor.  For  the  purposes  of  this  suit,  then,  the  assignee 
stands  in  the  place  of  Markell,  the  drawer  of  the  checks. 
Further  than  this,  it  must  be  remembered  that,  under  our 
practice,  a  party  defendant  (and  these  holders  stand  as  such 
in  this  action)  may  set  up  as  many  defenses,  both  legal  and 
equitable,  as  he  may  have:  See  Revision,  sec.  2880.  These 
holders  of  the  checks  have  set  up  all  the  facts  connected  with 
their  paying  for  and  receiving  the  checks,  and  their  failure  to 
procure  the  money  on  them.  In  other  words,  they  have  pre- 
sented their  equitable  as  well  as  their  legal  claims,  and  it  is 
upon  these  together  that  their  rights  are  to  be  determined. 

The  controversy,  then,  is  simply  this:  Markell,  having  re- 
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ceived  full  consideration  therefor,  draws  his  checks  upon  bis 
banker  with  whom  he  has  funds  on  deposit  for  their  payment. 
Afterward,  and  before  their  presentation,  Markell  (by  his 
assignee)  notifies  the  drawee  to  withhold  payment.  This  is 
done  without  any  claim  of  wrong  on  the  part  of  the  draweeSi 
and  without  any  pretense  or  suggestion  against  their  just  and 
equitable  right  to  the  money  specified  in  the  check. 

Now,  as  between  Markell  on  the  one  hand,  and  the  holders 
of  these  checks  on  the  other,  in  whose  favor  are  the  equities? 
No  person  could  hesitate  for  a  single  moment  in  declaring  that 
the  money  (which  in  effect  has  been  brought  into  court  for  the 
benefit  of  the  party  entitled  thereto)  should  be  paid  to  the 
holders  of  the  checks  rather  than  to  Markell,  who  has  once 
received  from  them  the  money  which  the  checks  represent. 
If,  as  between  Markell  and  the  holders,  the  latter  would  be  en- 
titled to  the  money,  then,  since  the  assignee  of  Markell  stands 
in  his  shoes  and  succeeds  only  to  his  rights,  the  holders  of  the 
checks  would  be  entitled  to  the  money  as  against  the  assignee, 
and  this,  too,  regardless  of  whether  the  holder  of  a  check  can 
maintain  his  action  against  the  drawee,  or  whether  a  check 
operates  as  an  assignment  pro  tanto  of  the  deposit,  as  herein- 
before discussed. 

There  are  one  or  two  facts  apparent  from  the  transcript  hav- 
ing some  bearing  upon  the  whole  case,  but  which  are  not  set 
forth  specifically  in  the  finding  of  facts,  but  are  embraced  in  . 
the  general  language  used  in  the  closing  part  of  the  seventh 
finding  as  set  out  in  the  statement.  It  appears  from  the 
schedule  of  the  liabilities  of  Markell  annexed  to  the  assign- 
ment that  he  was  indebted  to  Corbin  &  Co.  a  little  over  two 
thousand  dollars,  the  sum  stated  being  just  the  difference  be- 
tween the  sum  now  in  controversy  and  the  amount  of  the  un- 
paid drafts  drawn  by  him  upon  them  prior  to  the  assignment. 
And  in  the  schedule  of  assets  no  claim  against  Corbin  &  Co. 
is  made.  Now,  while  it  may  be  fully  true  that  a  failure  to 
schedule  either  liabilities  or  assets  cannot  of  itself  affect  the 
rights  of  parties  in  relation  thereto,  yet  such  facts  may  be  con- 
sidered in  determining  the  construction  and  effect  of  the  in- 
strument of  assignment.  So  that  it  may  be  proper  to  look  at 
the  schedules  of  assets  and  liabilities  in  this  case,  for  the  pur- 
pose of  ascertaining  whether  the  assignor  intended  to  transfer 
any  claim  upon  Corbin  &  Co.  to  his  assignee;  or  whether  ha 
recognized  the  fact  that  he  had  by  his  checks  already  trans- 
'fened  his  claim  upon  them,  so  that  in  point  of  £act  he  had 
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noQe  to  transfiBT  tohift  assignee.  If  the  instrument  of  assign- 
ment did  not  profess  to  transfer  the  claim  against  Corbin  & 
Ca,  and  there  was  no  intent  to  transfer  it,  nor  any  right  in 
equity  ensted  to  transfer  it,  then  it  is  very  clear  that  the 
asBigDee  did  not  acquire  any  legal  or  equitable  title  to  any  sup- 
poeed  claim  of  Harkell  upon  Corbin  &  Co.,  and  therefore  he 
could  not  maintain  this  action. 

■ 

Without  resting  our  determination  of  the  cause  upon  this 
latter  ground,  we  prefer  to,  and  do,  place  our  decision  upon 
the  particular  and  special  facts  and  circumstances  of  the  case, 
and  hold  that,  as  between  the  plaintiff  and  the  holders  of  the 
checks,  the  latter  are  entitled  to  the  amount  in  the  hands  of 
Corbin  &  Co.  The  judgment  of  the  district  court  is  therefore 
reversed. 

Wright,  J.  (dissenting).  The  facts  of  this  case,  and  those 
transpiring  in  the  court  below,  appear  from  the  foregoing  opin- 
ion. And  now,  on  this  day,  the  respondents  and  appellants 
(intervenors)  moTO  us  to  enter  judgment  in  their  favor  against 
Coifoin  A  Co.  for  $3,320,  and  against  plaintiffs  for  costs.  The 
grounds  of  the  motion  are:  1.  That  as  the  facts  were  found 
specially,  and  entered  of  record,  this  court  should  enter  the 
judgment  which  it  is  found  should  have  been  entered  in  the 
court  below;  2.  From  the  facts  and  stipulations  of  the  parties, 
the  law  is  with  them,  and  hence  they  are  entitled  to  judgment. 
If  this  rule  cannot  be  made,  then  it  is  asked  that  the  court 
below  be  directed  to  enter  judgment  in  their  favor;  because 
they  are  entitled  to  it  from  the  foregoing  opinion,  and  be- 
esQBe  no  other  question  remains  to  be  litigated  between  the 
parties.  This  motion  being  resisted,  I  am  directed  to  an- 
Dounce  the  unanimous  opinion  of  the  court  that  it  should  be 
overruled. 

It  will  be  seen  that  the  case  was  decided  in  January  last, 
and  at  the  close  of  the  December  term,  1868,  for  that  was 
finally  adjourned  February  2, 1869.  The  order  made  was  for 
the  reversal  of  the  case,  and  that  the  court  below  proceed 
therein  in  a  manner  not  inconsistent  with  the  opinion.  In 
ether  words,  there  was  nothing  different  from  the  usual  order 
in  cases  where  error  is  found  and  the  cause  reversed.  Imme- 
diately thereafter,  the  proper  procedendo  was  issued,  and  the 
entire  case  remanded  to  the  court  below.  The  sixty  days 
allowed  by  our  rules  for  filing  a  petition  for  rehearing  has 
^psed,  and  nothing  of  tiie  kind  has  been  asked  by  either 
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party.  But  now,  more  than  four  months  after  the  cause  has 
been  remanded,  and  after  the  close  of  the  term  at  which  judg- 
ment was  entered,  we  are  asked  to  enter  a  new  judgment,  and 
effectually  and  conclusively  close  and  cut  off  plaintiff's  right 
to  the  money  here  in  controversy. 

If  the  case  had  been  tried  to  a  jury,  and  all  the  evidence 
certified  to  us,  it  would  not  be  claimed  that  it  was  our  duty  to 
enter  judgment  here  upon  finding  that  the  verdict  should  have 
been  for  the  appellant.  And  this,  though  we  were  moved 
thereto  immediately  upon  the  filing  of  the  opinion.  In  such 
a  case,  the  cause  would  be  remanded  for  retrial.  And  this,  in 
the  opinion  of  a  portion  of  the  court,  would  be  the  order  where 
the  facts  have  been  found, ''  in  an  ordinary  proceeding,"  by  the 
court  under  section  8088  of  the  Revision.  But,  however  thia 
may  be,  we  unite  in  the  opinion  that  this  motion  comes  too 
late.  If,  at  any  time,  the  order  could  be  asked  as  a  matter  of 
right,  it  cannot  certainly  be  months  after  the  cause  was  finally 
disposed  of,  and  remanded  to  the  court  below;  for  if  so,  then 
as  well  years  as  months  after  the  decision  of  the  case.  Grant- 
ing the  duty  and  power  to  enter  the  judgment  at  the  proper 
time,  we  cannot  now  know  but  that,  for  good  and  sufficient 
reasons,  we  esteemed  it  proper  (Revision,  sec.  3536)  that  the 
cause  should  be  remanded  for  retrial;  Under  the  section  re- 
ferred to,  we  may,  in  a  proper  case,  "  render  such  judgment  as 
the  district  court  should  have  done,"  but  we  are  not  compelled 
to  do  60. 

This  is  true  even  in  cases  of  affirmance:  Revision,  sec.  3539. 
And  it  would  be  a  most  dangerous  practice  to  allow  a  party  to 
come  at  a  succeeding  term  (and  if  it  can  be  done  at  the  next, 
then  at  any  succeeding  term),  after  all  the  facts  and  circum- 
stances influencing  the  order  made  and  leading  to  it  have 
passed  from  the  judicial  memory,  and  ask  for  a  new  judgment, 
— a  judgment  which,  if  asked  at  the  appropriate  time,  might 
possibly  have  been  resisted  upon  grounds  the  most  cedent  and 
irresistible.  And  this  view  is  especially  pertinent  when  it  is 
remembered  that  plaintiffs  (the  appellees)  relying,  as  we  may 
reasonably  presume,  on  the  right  to  be  again  heard  in  the 
court  below,  made  no  application  to  be  reheard  in  this  court. 
This  was  their  right:  Revision,  sec.  3543.  And  now  if  this 
order  is  made  (the  sixty  days  for  filing  a  petition  for  rehearing 
having  expired),  they  are  effectually  deprived  of  any  remedy, 
however  great  the  injury. 

In  analogy  to  the  rule  as  applied  to  the  district  court,  the 
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better  view  is,  that  entries  or  orders  made  at  a  previous  term 
shaD  only  be  altered  or  changed  to  correct  an  evident  mistake: 
Bevision,  sec.  2667;  and  especially  so  when  applied  to  cases 
like  that  before  us,  when  it  is  remembered  that  appellants  can 
go  to  the  district  court,  invoke  its  action,  and  have  the  same, 
whether  upon  retrial  or  othervdse,  reviewed  here.  They  an 
by  no  means  without  remedy. 

All  that  has  been  said  is  as  applicable  to  the  order  asked  to 
the  court  below  as  to  that  which  seeks  a  judgment  in  this 
court.  Appellants,  as  a  matter  of  right,  are  not  entitled  to 
dther  order.  The  case  is  in  the  district  court  If  entitled  to 
judgment  as  a  matter  of  right  without  a  retrial,  and  this  shall 
be  refused  in  the  court  below,  they  can  have  that  order  ex- 
amined here.  If  such  judgment  is  rendered,  then  the  other 
party  can  be  heard  upon  appeal.  And  just  here,  where  the 
record  leaves  and  places  the  case,  we  believe  that  the  law  con* 
templates  that  the  parties  shall  be  heard  without  farther 
action  on  our  part 

What  this  action  should  be  is  not  for  us  to  suggest,  further 
than  has  been  done  by  the  opinion  and  the  process  of  the  court, 
until  the  question  shall  come  regularly  before  us. 

The  motion  is  denied,  because,  while  it  is  the  policy  of  the 
law  to  put  an  end  to  litigation,  it  is  equally  its  policy  and 
command  that  a  party  shall  assert  his  right  at  the  proper 
time.  He  may  lose,  and  justly,  too,  by  delay,  quite  as  much 
as  he  might  gain  by  a  diligent  assertion  of  his  rights. 

Motion  overruled. 
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naiiMXST  of  a  portion  of  the  dnwar's  deposit  equal  to  the  face  of  the  check, 
and  no  action  ean  be  maintained  npon  it  by  the  holder  againat  the  bank  be- 
fore the  bank  haa  accepted  or  certified  it:  See  numerona  caaea  coUected  in  note 
to  Bk^ford  v.  Fimi  National  Bctnk^  89  Am.  Dec.  442;  note  to  Dam  v.  Third 
National  BaxA,  90  Id.  219;  BuUard  ▼.  BandaU,  61  Id.  433,  note  436,  ahowing 
the  efieciof  an  nnaccepted  check  or  draft  aa  an  aaaignment.  Bat  a  draft  by  a 
creditor  npon  hia  debtor  for  the  whole  debt  Ib  a  valid  aaaignment  of  it:  Oibson 
▼.  Cooke,  32  Id.  194;  note  to  ffarria  ▼.  Ckurk,  61  Id.  363.  Yet  a  check  drawn 
npon  a  bank  for  more  than  the  amount  of  the  drawer'a  fnnda  on  deposit 
creatM  no  lien  npon  and  giTea  the  p^yee  no  right  to  the  actual  balance  until 
the  bank  haa  afp-eed  to  pay  it  per  Umto:  Dana  r.  Third  National  Bank,  90 
hsDu  Dec  216.  A  depoeitoi*inay  draw  hia  check  at  pleaaure  on  hia  banker, 
either  for  the  full  amount  of  hia  depoeit»  or  for  any  part  thereof,  and  the 
holder  of  the  dieck  may  ane  for  and  reoover  the  amount  expreaaed  therein 
if  payment  be  refnaed  on  demand:  Chicago  etc  In»,  Co.  ▼.  8Uu\ford,  81  Id. 
270;  YimiOber  ▼.  Bank qf  Louukma,  74  Id  442;  Fogartiea  v.  StaUBank,  78 
Id.  468;  note  to /fi  MaUer  ^  FramUm  Bank,  19  Id.  422.  Demand  ia  naoae- 
aaiy  baton  aoit:  Id.  42Ql 
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SodLABin'  BRWEKM  Chbcks  ahd  IzTuun)  BiLU  ov  EzoHAHOB:  Sea  Smkk 
y.  Janes,  32  Am.  Dec  527;  Bamet  r.  Smith,  64  Id.  290;  Barhomr  t.  Ba^om^ 
62  Id.  693;  Bidford  ▼.  FirH  Natkmal  Bank,  89  Id.  436. 

Thibd  Pkbson  mat  Sus  on  CoKTRAcr  Madi  for  his  B^kkfit:  Hhuiir^ 
Holdahip,  26  Am.  Dec.  107,  and  ooUeoted  cases  in  note  to  same  109. 

AasiONBB  or  Chosi  in  Action  mat  Bus  in  hu  Own  Kamx:  Peienon  t. 
Chemical  Bank,  88  Am.  Deo.  298;  Booker  ▼.  Ektgk  Bank,  86  Id.  861;  McLmrm 
V.  Hutddneon,  83  Id.  59. 

AflsiONKB  OF  Chosb  IN  AonoN  Takxs  SuBjaor  to  Ajboonob's  EQvrmi: 
fid&eaofi  V.  BoberU,  83  Am.  Dec  308,  note  314. 

Thb  principal  oasi  was  crrxD  in  each  of  the  following  anthoritiei^  and 
to  the  point  stated:  An  assignee,  as  a  general  rule,  whether  for  the  benefit 
of  creditors  or  otherwise,  acquires  by  the  assignment  only  such  rights  as  th* 
assignor  had  at  the  time  of  the  assignment:  Van  Bandt  ▼.  Doum,  63  lowa^ 
696;  and  takes  it  subject  to  all  equities  existing  in  favor  of  third  persons: 
Wamar  ▼.  Jamuon,  52  Id.  72;  Oimble  ▼.  Ferguson,  58  Id.  416.  The  prin- 
dpal  case  was  distinguished  in  Dryden  v.  Wyliia,  53  Id.  391;  Meadows  v. 
Hawkeys  Ins.  Co,,  67  Id.  59;  and  cited  in  OUmore  ▼.  Ferguson,  28  Id.  42^  to 
the  point  that  under  section  3536  of  the  Iowa  Revisiony  the  supreme  coort,  m 
fe^ersing  a  judgment  appealed  from,  may  render  such  judgment  or  ordar 
vpon  the  facts  as  the  district  court  should  have  rendered. 
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WaaOMMCT  DmNnx  —  Forgery  is  the  false  making  or  materially  altering 


with  intent  to  defraud,  of  any  writing  which,  if  genuine,  might  appar- 
ently be  of  legal  efficacy,  or  the  foundation  of  a  legal  liability. 

CRABOS  or  FORGEBT  IS  SUPFICISNT  IT  EmBODIKD  IN  ORDINARY  LaNOUAOB 

in  such  a  manner  as  to  enable  a  person  of  common  f^nderstanding  in 
know  what  is  intended. 

Ihdictmsnt  vor  Forobrt  mttot  Sst  out  Ck>PT  OF  Instrumknt,  unless  £x- 
CU8K  IS  Shown.  But  no  technical  words,  such  as  "tenor,"  etc.,  need 
be  used  to  express  that  it  is  so  set  out.  For  this  purpose  the  words  "  ol 
the  purport  and  e£fect  following  "  are  sufficient,  at  least  where  the  in- 
dictment then  does,  in  fact,  set  out  a  copy  of  the  instrument. 

Animal  Scalp  Bountt  Cbrtitioati  is  Subjiot  or  Forobrt.  The  oerti- 
ficate  of  a  justice  of  the  peace  authenticating  the  presentation  and 
counting  of  gopher  scalps  for  which  a  bounty  has  been  offered  by  the 
board  of  supervlBors,  which  is  to  be  received  by  the  board  as  legal  proof 
of  such  counting,  for  the  purpose  of  issuing  warrants  to  pay  the  bounty 
claimed,  is  the  subject  of  forgery. 

Vo  BB  Subject  or  Fobobbt,  It  is  not  NEOBSflABT  that  Instbumbnt 
SHOULD  HAVB  ACTUAL  Lboal  BmcACT;  it  is  suffident  that,  if  genuine, 
it  might  have  such  apparent  efficacy.  Although  its  inyalidity  might  be 
established  by  extrinsic  facts,  it  may  nevertheless  be  capable  of  effecting 
a  irand,  and  therefore  be  the  subject  of  forgery.  There  can,  however^ 
be  BO  forgery  of  an  instrument  void  upon  its  fiioe. 
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FoBOBRT.  It  was  alleged  in  the  indictment  that  Bums 
was  a  justice  of  the  peace,  and  as  such  authorized  by  the 
board  of  supervisors  to  count  and  destroy  gopher  scalps 
produced  before  him,  and  make  and  issue  his  certificate  of 
such  counting  and  destruction  to  the  parties  producing  the 
same  before  him;  that  said  certificates  were  taken  and  re- 
ceived by  the  said  supervisors  as  legal  proof  of  the  counting, 
etc.,  for  the  purpose  of  issuing  warrants  thereon  to  the  holders 
thereof  on  the  treasury  of  the  county  as  the  bounty  authorized 
by  them  for  the  destruction  of  gophers;  that  the  county  board 
allowed  fifteen  cents  for  each  scalp;  that  the  defendants  on, 
etc.,  willfully,  etc.,  "  did  make,  forge,  and  counterfeit  a  certain 
certificate  purporting  to  be  a  certificate  which  had  been  duly 
issued  by  the  said  David  Burns  as  justice  of  the  peace,  as 
aforesaid,  as  evidence  to  the  board  of  supervisors  of  the  counts 
ing  and  destruction  of  gopher  scalps;  which  said  false,  etc., 
certificate  is  of  the  purport  and  effect  following,  to  wit:  '  Tim- 
ber Creek  township,  Marshall  County,  Iowa,  July  1,  1868. 
This  certifies  that  Joseph  Kelly  presented  at  my  office  this  day 
two  hundred  and  thirty-five  (235)  gopher  scalps,  which  were 
duly  counted  and  destroyed  by  me.  David  Bums,  J.  P., — 
contrary  to  the  statute,  etc.' "  A  demurrer  to  the  indictment 
was  overruled.  Verdict,  guilty.  A  motion  in  arrest  of  judg- 
ment was  overruled.  Judgment  was  rendered  on  the  verdict^ 
and  defendant  appealed. 

Street  and  Lawbj  for  the  appellant. 

Henry  (yConnofj  aitamey^evieralj  and  J.  H.  Bradley^  for  the 
state. 

By  Court,  Wright,  J.  By  the  statute,  it  is  declared  that  "if 
any  person,  with  intent  to  defi'aud,  falsely  make,  forge,  etc., 
any  ....  certificate  of  any  public  officer,  ....  in  relation 
to  any  matter  wherein  such  certificate  is  required  by  law,  or 
may  be  received  or  be  taken  as  legal  proof,  ....  or  falsely, 
etc.,  make,  etc.,  any  order,  acquittance,  discharge,  or  account- 
able receipt,  for  money  or  other  valuable  thing,  or  any  other 
instrument  in  writing,  being,  or  purporting  to  be,  the  act  of 
another,  by  which  any  pecuniary  demand  or  obligation,  or  any 
right  or  interest  in  or  to  any  property  whatever,  is,  or  purports 
to  be,  created,  increaf ed,  transferred,  conveyed,  discharged,  or 
diminished,  he  shall  be  punished  by  imprisonment,"  etc.:  Re» 
vision,  sec.  4253. 
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It  will  be  Been  that  this  section  undertakes  to  specify  the 
instnmients  the  false  making  of  which  wonld  be  forgery 
rather  than  define  the  ofiense  itself.  As  to  this,  there  is  but 
little  difficulty;  for  while  different  terms  may  be  used,  the 
several  writers  upon  criminal  law  substantially  agree  in  the 
definition.  Without  referring  to  them,  it  will  be  sufficient  to 
state  that  adopted  at  least  twice  by  this  court,  which  is,  that 
forgery  is  the  false  making  or  materially  altering,  with  intent 
to  defraud,  of  any  writing,  which,  if  genuine,  might  apparently 
be  of  legal  efficacy,  or  the  foundation  of  a  legal  liability:  State 
V.  Pierce,  8  Iowa,  231;  State  v.  2%omp8on,  19  Id.  299.  Mr. 
Bishop  briefly  defines  it  to  be  the  fraudulent  making  of  a  false 
writing,  which,  if  genuine,  would  be  apparently  of  some  I^al 
efficacy:  2  Bishop's  Grim.  Law,  sec.  495,  and  see  the  defini- 
tions given  in  note  4  to  this  section;  also  State  v.  Wooderd^  20 
Iowa,  541. 

Having  said  this  much  as  to  the  general  nature  of  this 
offense,  and  its  definition  in  law,  we  turn  to  the  objections 
made  by  the  appellant's  counsel  to  the  record  and  proceed- 
ings in  the  court  below.  And,  first,  it  is  insisted  that  the  in- 
dictment is  insufficient,  inasmuch  as  it  does  not  set  forth  a 
copy  of  the  instrument  alleged  to  have  been  forged,  but  only 
the  purport  and  effect  of  the  same.  The  argument  is,  that  it 
is  never  sufficient  to  allege,  in  an  indictment  for  forgery,  that 
the  instrument  is  of  the  "  purport  and  effect  following,"  but 
that  an  accurate  copy  must  be  set  out  in  words  and  figures, 
preceded,  it  may  be,  with  the  word  "tenor,"  which  always 
means  an  exact  copy;  while  the  words  "purport  and  effect" 
mean  only  the  substance,  etc. 

Counsel  have  urged  the  position  with  most  commendable 
zeal,  and  no  little  ability,  and  yet  upon  several  grounds  we 
feel  constrained  to  hold  it  untenable.  We  concede  the  neces- 
sity, no  excuse  being  shown,  for  setting  forth  the  instrument. 
This  was  held  in  State  v.  Callendine,  8  Iowa,  288,  and  its  cor- 
rectness is  not  doubted.  But  it  was  held  in  Houghton^s  Case^ 
8  Mass.  110,  to  which  we  are  referred  by  appellant's  counsel, 
"  that  there  need  be  no  technical  form  of  words  for  expressing 
that  it  is  so  set  forth."  And  while  we  concede  that  the  prece- 
dents are  in  favor  of  the  form  which  uses  the  "  tenor  "  rather 
than  "  purport  and  effect,"  we  have  no  thought  that  under  our 
statute  a  defect  of  this  character  would  vitiate  the  indictment. 
These  words  might  be  rejected  without  in  the  least  changing 
the  meaning  of  the  pleader.    Then,  again,  there  is  a  copy 
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given.  The  state  did  not  stop  with  giving  a  description  of  the 
instrument,  —  as  that  it  was  of  such  a  date,  signed  by  such  a 
party,  and  contained  language  haying  a  particular  purport 
and  effect,  —  but  there  is  a  copy  set  out;  and  the  court  is  thus 
able  to  see  whether  it  does  or  does  not  come  within  the  stat- 
ute. Not  only  so,  but  the  duty  is  to  look  at  the  substantial 
rights  of  the  defendant  to  see  that  all  these  are  protected,  and 
yet  not  stand  upon  any  purely  technical  ground.  Adopting 
the  language  used  in  a  former  case  in  this  court,  we  remark 
that  the  *'  technical  exactness  of  the  common  law,  as  enforced 
in  criminal  prosecutions,  whereby  many  guilty  persons  es- 
caped the  just  penalties  due  their  crimes,  and  which  justly 
became  the  reproach  of  that  system  of  jurisprudence,  has  been 
wisely  sui>erseded  in  this  state":  See  Revision,  sees.  4650, 
4656,  4657,  4659,  4660,  4667,  4925. 

It  is  now  suflScient  if  the  offense  is  charged  in  ordinary  Ian* 
guage,  in  such  manner  as  to  enable  a  person  of  common  under^ 
standing  to  know  what  was  intended:  State  v.  Thompsony  supra. 
The  correctness  of  this  language  is  abundantly  shown  by  the 
statute  itself,  in  the  several  sections  cited,  and  indeed  it  has 
been  so  often  recognized,  both  before  and  since  that  decision, 
that  we  shall  not  stop  to  support  it  by  either  cases  or  argu- 
ment There  is  need  of  certainty,  we  concede.  It  is  important 
that  one  charged  with  crime  should  know  fiilly  what  it  is  he 
must  defend  against.  There  should  be  such  exactness  in  the 
facts  charged  constituting  the  offense  that  the  acquittal  or 
conviction  can  be  pleaded  in  a  subsequent  prosecution  for  the 
same  offense.  If  this  knowledge  is  given,  and  this  protection 
secured,  there  is  but  little  room  for  injury,  mistake,  or  sur- 
prise. And  applying  this  thought  to  the  indictment,  it  surely 
requires  no  ailment  to  show  that  the  defendant  could  know 
— any  one  of  the  commonest  understanding  could  know — and 
understand  the  exact  nature,  tenor,  indeed  every  part  of  the 
instrument  upon  which  the  forgery  was  assigned;  and  there 
could  be  no  trouble  in  pleading  an  acquittal  or  conviction 
thereon  in  bar  of  any  subsequent  prosecution  based  upon  the 
same  instrument.  The  use  of  the  word  "tenor"  might  have 
been  mere  technical,  but  it  would  scarcely  have  conveyed  to 
the  common  understanding  a  greater  certainty  of  meaning. 

Certain  it  is  that  its  omission  cannot,  by  possibility,  tend  to 
prejudice  the  substantial  rights  of  the  accused  upon  the  merits; 
and  it  is  only  such  defecta  which  can  be  regarded  by  us,  or 
which  can  be  held  sufficient  to  vitiate  the  indictment:  Revis- 
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ion,  sees.  4660-4665.  Remarking  that  this  is  particularly 
true  when  the  objection,  as  in  this  case,  is  first  made  in  the 
motion  to  arrest,  we  turn  to  the  only  other  point  made  by 
counsel,  that  the  instrument  described  is  not  the  subject  of 
forgery  under  the  laws  of  this  state. 

It  cannot  be  difiScult  to  show  that  the  position,  though  most 
ingeniously  stated  and  argued  by  counsel,  is  not  well  taken. 

It  is  provided  by  statute  that  the  supervisors  shall  allow  one 
dollar  each  upon  scalps  of  wolves,  wild-cats,  etc.,  to  be  paid 
from  the  treasury  of  the  county  in  which  said  wolves,  etc., 
were  taken.  The  person  claiming  the  bounty  is  required  to 
produce  the  scalps  to  a  county  judge  or  a  justice  of  the  peace 
of  the  county  where  taken,  and  it  is  made  the  duty  of  the 
officer  before  whom  produced  to  efface  or  destroy  the  scalps 
BO  as  to  prevent  their  use  for  a  second  bounty.  No  one  is  en- 
titled to  the  bounty  until  he  shall  have  sworn  to  a  statement 
showing  him  entitled  to  the  same:  Revision,  sees.  2193- 
2195.  And  then  by  chapter  60,  Laws  of  1864,  page  67,  it  is 
provided  that  the  board  may  determine  what  bounties,  in  ad- 
dition to  those  above  specified,  if  any,  shall  be  offered  and 
paid  by  the  county  for  the  scalps  of  such  animals  as  they  may 
deem  it  expedient  to  exterminate.  From  this  legislation,  and 
looking  to  the  language  of  the  indictment,  it  seems  that  the 
board  had  the  power  to  and  did  offer  and  undertake  to  pay 
fifteen  cents  on  each  gopher  scalp  produced  and  properly  de- 
stroyed. It  is  also  clear,  and  not  denied,  that  this  justice, 
Burns,  had  the  power  to  efface  or  destroy  such  scalps.  He 
had  the  power  as  such  officer  by  the  terms  of  the  statute,  and 
the  indictment  charges  in  express  words  that  he  was  author- 
ized thereto  by  the  board,  and  also  to  issue  his  certificate  of 
such  counting  and  destruction;  said  certificate  being  received 
and  taken  by  the  board  as  legal  proof  of  such  counting,  for  the 
purpose  of  issuing  warrants,  etc.  Turning,  then,  to  the  statute 
(section  4253,  the  substance  of  which  is  given  in  the  commence- 
ment of  this  opinion),  and  the  definition  of  this  offense  above, 
can  there  be  any  doubt  that  this  instrument  is  the  subject  of 
forgery?  This  justice  is  a  public  officer;  this  was  his  cer- 
tificate, and  if  not  required  by  any  express  language  of  the 
statute,  it  is  one,  according  to  the  language  of  the  indictment, 
which  may  be  taken  and  received  as  legal  proof.  And  we 
have  as  little  difficulty  in  holding  that  it  is  an  instrument  in 
writing  purporting  to  be  the  act  of  another,  by  which  a  right 
or  interest  in  or  to  property  purported  to  be  created.    Whether 
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treated  as  a  ''certificate/'  or  an  "instmnieDt  in  writing^''  it 
comes  equally  well,  therefore,  within  the  language  and  mean* 
iDg  of  the  statute.  The  instrument  is  one  which  tends  ta 
preJDdice  another's  rights,  and  is  within  the  prohibition  of  the 
statute;  the  averments  show  conclusively  that  it  is  the  sufajeci 
of  forgery.  Appellants  insist  that  all  these  things  should  ap- 
pear, which  is  conceded,  and  still  there  is  no  difficulty. 

It  must  be  borne  in  mind  that  it  is  not  necessary  that  the 
instrument  shall  have  actual  legal  efficacy,  but  it  is  sufficient 
that  if  genuine,  it  might  apparently  have  such  efficacy,  or 
fienre  as  the  foundation  of  a  legal  liability,  and  if  it  might 
be  taken  as  legal  proo^  it  would  have  such  apparent  efficacy. 
True  it  is,  there  can  be  no  forgery  if  the  paper  ia  invalid  on 
its  £eu»,  for  it  can  then  have  no  legal  tendency  to  effect  a  fiaud. 
If  its  invalidity,  however,  is  to  be  made  out  by  extrinsic  facta, 
it  may  be  legally  capable  of  effecting  a  fraud,  and  the  party 
making  the  same  be  punished:  People  v.  Galloway ^  19  Wend. 
540;  State  v.  Pierce^  wpray  and  authorities  there  cited.     We 
make  no  doubt  that  the  supervisors  might  dictate  the  nature 
of  the  cfflidficate  or  evidence  to  be  produced,  when  these  scalps 
are  counted  and  destroyed  by  a  justice.    Instead  of  receiving 
the  certificate,  they  might  require  the  production  of  other  evi« 
dence  establishing  the  taking  and  killing.     But  suppose  they 
provide  that  the  magistrate's  certificate  shall  be  received  as 
legal  evidence  of  the  counting,  for  a  purpose  material  and  con- 
templated by  the  law.    Could,  we  ask,  the  forgery  of  a  deposi- 
tion or  an  affidavit  in  any  judicial  proceeding  be  more  legally 
capable  of  effecting  a  fraud  than  the  false  making  of  this  cer- 
tificate?   Certain  it  is,  its  invalidity  does  not  appear  upon  its 
£ux,  and  this  as  a  rule  it  must  do  before  defendant  could  avail 
himself  of  the  defense  or  defect.    Or  if  we  state  the  rule  thus, 
that  the  instrument  to  be  a  matter  of  indictment  must  appear 
on  its  face  to  be  good  and  valid  for  the  purpose  for  which  it 
was  created,  defendant's  case  would  iaSl  equally  within  it.    It 
is  not  as  though  of  a  form  declared  null  by  law,  or  as  of  a 
writing  expressly  made  void.    To  falsely  make  such  an  in- 
strument is  not  forgery.    Here,  however,  is  an  instrument 
which,  if  genuine,  by  the  legitimate  action  of  the  proper  au- 
thorities would  be  received,  and  according  to  the  averments 
of  the  indictment,  was  to  be  received,  as  legal  proof  of  a  lia- 
bility.   It  was  therefore  clearly,  legally  capable  of  effecting 
a  fraud.    It  only  remains  to  say  that  five  other  cases  against 
these  defendants  for  forging  and  uttering  as  true  still  other 
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similar  certificates,  differing  only  in  their  dates  and  the  nam* 
ber  of  scalps  alleged  to  be  counted  and  destroyed,  have  been 
submitted  upon  the  same  arguments  and  involving  the  aame 
questions  above  considered  and  determined.  It  follows  that 
with  this  they  must  stand  affirmed. 

FoBGEBT,  What  Constitutes:  State  v.  Toung,  88  Am.  Dec.  212;  Hale  ▼. 
State,  78  I(L  488;  Ctmmonwealth  y.  Sankey,  60  Id.  91.  At  oommon  law,  it 
waa  the  false  making  of  an  mstiumeiit  with  intent  to  deceive  or  defraad: 
HiU  V.  State,  24  Id.  441;  StcUe  y.  Pfuilpt,  34  Id.  672;  Heas  y.  State,  22  Id.  767. 
Actual  perpetration  of  a  fraud  ie  not  necessary  to  constitute  forgery.  An  in- 
tent to  defraud  is  enough,  if  the  act  tends  to  effectuate  the  fraud:  People  y. 
FUcJi,  19  Id.  477;  States.  Wanhingttm,  1  Id.  601;  note  to  Hale  y.  State,  78 
Id.  490.  To  constitute  forgery,  tho  instrument  must  be  such,  when  focged, 
atf  to  tend  to  prejudice  the  rights  of  another:  Bamum  y.  State,  45  Id.  601; 
note  to  Hale  y.  State,  78  Id.  490.  If  any  one  might  have  been  injured  by  the 
forged  instrument,  the  offense  is  complete:  Heea  y.  State,  22  Id.  767;  note  to 
Hale  y.  State,  78  Id.  490.  See  extended  note  to  Arnold  y.  Coat,  22  Id.  906- 
321,  on  forgery. 

As  TO  Necbssttt  fob  Sbttino  out  Copt  of  Fobobd  iHariWMEHT  lar  la- 

DIOTMXNT   FOB    FOBOEBT,   AND  AS   TO    DeSCBXPTION  THXBXOF,    SCO  CbmiHOa- 

wealth  y.  Bailey,  2  Am.  Dec.  3;  State  y.  Parker,  6  Id.  735;  People  y.  Kingdey, 
14  Id.  520;  State  y.  Potts,  17  Id.  449;  Perkins  y.  ComTnofuoealth,  56  Id.  123; 
Hess  y.  State,  22  Id.  767;  People  y.  Cfenung,  25  Id.  594. 

InstBUMEHTS    HAVIMO     ApPABXNT    LsQAL     EffICAOT    ABE    SVBJBCn    Off 

FoBOEBT;  but  those  haying  no  legal  efficacy  an  not:  See  extended  note  te 
Arnold  y.  Coat,  22  Am.  Dec  314-321,  giving  exao^lefr  of  initmments  held 
subject  to  forgery. 
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ViNDOB  IS  EarorPBD  fbom  Dentino  Validitt  of  Bzaourotf  b  TumoBJom 
OF  Him  when.  — A  yendor  who  sells  real  estate  to  an  executor,  reoeiyes 
the  purchase-money,  and  executes  a  deed  in  aooordanoe  with  the  terms 
of  the  contract  of  sale,  is  thereby  estopped  from  claiming,  in  an  action 
brought  against  him  by  the  executor  for  rents  received  after  the  sale, 
that  the  purchase  waa  invalid  beoaase  made  by  the  execntor  withont 
authority  from  the  county  court  to  do  so. 

Unpeb  Iowa  Statute,  Defendant  in  Action  at  Law  mat  Set-uf  Equi- 
table Defense  against  one  holding  the  legal  title. 

Vendob's  Liabilitt  fob  Rents  while  in  Possbsbion  aitsb  Sale.  — ^Wbera 
a  yendor  of  real  estate  surrenders  the  possession  of  the  premises  to  the 
vendee,  or  where  the  vendee  is  in  possession  thereof  at  the  time  of  sale, 
and  the  vendor  afterwards,  without  the  vendee's  consent^  takes  ptwacis- 
sion  of  the  same,  he  is  liable  to  the  vendee  for  any  rents  reoeived  by 
him  during  such  possession. 

Apminibtbaxob  cannot,  undbb  Iowa  Statuti^  Rioovim  Bon  of  Bmal 
Estate  AocEUiHa  afteb  Intestate's  Death,  i£  Imoce  eadst  wbo  v 
oompetent  to  take  possession  of  the  proper^. 
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AiiFBSD  Rbsves  owned  a  half  lot  in  the  town  of  Sigonrneji 
upon  which  was  a  dwelling.  While  such  owner,  he  mort- 
gaged the  premises  to  Pinkerton.  On  September  8,  1869, 
defendant,  owing  a  part  of  the  mortgage  debt,  obtained  the 
legal  title  to  said  lot  by  sale  and  foreclosure  under  said  mort- 
gage, which  he  had  purchased.  Two  months  afterwards,  de- 
fendant made  to  Lowe  and  Lash,  Reeves's  executors,  a  bond, 
by  which  he  agreed  to  convey  to  them  the  said  half-lot.  The 
consideration  was  1491.88, 1200  paid  at  the  time,  the  execu- 
tors giving  their  note  for  the  balance,  $291.88,  payable  March 
1, 1860.  Upon  the  payment  of  this  note  at  maturity,  defendant 
was  to  convey  the  lot  to  said  executors.  The  executors  were  in 
possession  of  the  property  in  September,  1859,  and  so  remained, 
receiving  the  rents  and  profits  thereof  until  September,  1865. 
At  that  time  defendant  took  possession  and  retained  the  same 
for  twenty-seven  months,  receiving  the  rents  and  profits,  worth, 
etc.  In  December,  1867,  plaintiff  paid  defendant  $138.20,  the 
balance  due  on  the  note  of  $291.88,  and  he  conveyed  tne  prop- 
erty to  C.  C.  Reeves,  the  minor  son  of  said  Alfred.  Plaintiff 
then,  with  defendant's  consent,  took  possession.  Plaintiff, 
the  administrator  of  the  estate  of  Alfred  Reeves,  afterwards 
brought  this  action  to  recover  for  the  rent  of  said  property 
while  it  was  occupied  by  defendant,  from  1865  to  1867.  The 
court  found  that  the  plaintiff  was  entitled  to  the  rents  so  re- 
ceived, less  the  value  of  improvements  made,  etc.  Defendant 
excepted  and  appealed. 

O.  D.  WoodiUj  for  the  appellant. 
Maehey  and  Hamedf  for  the  appellee. 

By  Court,  Wrioht,  J.  The  court  below  found  certain  facts 
(which  are  substantially  contained  in  the  statement  above), 
and  thereon  rendered  judgment  for  plaintiff.  In  some  respects 
this  finding  is  wanting  in  the  definiteness  usually  characteriz- 
ing the  judgments  of  the  learned  judge  deciding  the  case,  and 
we  may  not,  therefore,  get  at  the  exact  points  ruled.  Thus, 
whether  the  mortgage  sale  was  after  or  before  the  death  of 
Reeves,  the  circumstances  attending  the  entry  of  defendant  in 
1865,  the  competency  of  the  child  or  children  of  the  decedent 
to  take  possession  of  the  property, — as  to  all  these,  as  well  as 
to  some  other  matters,  the  record  is  entirely  silent.  As  upon 
one  ground  we  think  the  case  must  be  reversed,  we  shall 
state  briefly  our  views  of  the  questions  made  by  appellant. 
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1.  It  is  claimed  that  neither  the  estate  nor  the  child 
(Chester)  had  any  interest  in  this  property  before  the  execu- 
tion of  the  deed,  because  the  executors  purchased  without  any 
order  of  the  county  court,  and  hence  without  authority;  that 
the  estate  was  not  bound,  and  hence  the  defendant  was  not 
Whether  they  purchased  without  the  order  of  the  county  court 
does  not  appear.  On  this  subject  the  record  is  silent  Nor, 
in  our  opinion,  is  this  a  material  inquiry.  Defendant,  by  his 
contract,  recognized  their  authority,  and  cannot,  after  receiving 
the  purchase-money,  and  executing  a  deed  in  accordance  with 
his  contract,  deny  its  sufficiency.  Under  the  circumstances, 
this  claim  of  defendant  might  have  been  treated  and  regarded 
by  all  parties  as  an  encumbrance,  and  hence  with  the  appro- 
bation of  the  county  court,  it  was  competent  for  them  to  uee 
the  proceeds  of  the  estate  to  meet  or  discharge  the  same:  Re- 
vision, sec.  2412;  Code  of  1851,  sec.  1880.  As  the  defendant 
made  this  agreement,  allowed  them  to  remain  in  possession, 
received  all  the  money,  and  made  the  deed,  he  is  now  estopped, 
and  especially  in  this  action,  from  denying  the  binding  force 
of  his  contract. 

2.  Defendant,  it  is  said,  had  the  legal  title, — was  entitled, 
therefore,  to  the  possession,  and  hence  cannot  be  made  liable 
for  the  rents.  And  in  support  of  the  argument  we  are  referred 
to  Page  v.  ColCj  6  Iowa,  153.  That  case  only  decides  that  as 
the  law  then  stood,  in  an  action  at  law,  an  equitable  title  could 
not  defeat  an  action  brought  by  one  holding  the  legal  title. 
The  Revision  (section  2880),  however,  introduced  a  new  rule 
{Page  v.  Cole,  supra,  was  decided  in  1858),  and  it  is  now  held 
that  a  defendant  in  such  cases  may  set  up  an  equitable  de- 
fense: Rosierz  v.  Van  Dam,  16  Iowa,  175;  Cramer  v.  Conger^ 
16  Id.  434;  Penny  v.  OooJfc,  10  Id.  538. 

Whether  the  vendor,  however,  would  be  liable  if  let  into 
possession  would  depend  entirely  upon  circumstances.  And 
the  question  is  one  really  not  touched — except  by  inference 
— in  the  case  to  which  appellant  refers.  Thus  if  he  took  pos- 
session without  the  consent  of  the  vendee,  and  held  the  same 
either  by  himself  or  tenant,  against  the  will  of  the  vendee,  he 
could  not,  in  the  absence  of  agreement,  use  the  same  without 
actual  liability  to  account,  and  also  be  entitled  to  the  pur- 
chase-money. If,  on  the  other  hand,  by  reason  of  the  long 
delay  in  the  payment  of  the  purchase-money,  the  supposed 
inability  of  the  estate  to  finally  redeem  the  property,  the  con- 
dition of  the  property  and  the  need  of  some  one  to  take  it  in 
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charge,  or  the  like,  the  defendant  was  allowed  to  enter  under 
such  circumstances  as  would  rebut  the  presumptioo  of  any 
agreement  that  be  was  to  account,  then  he  would  not  be  liable. 
But  inasmuch  as  a  rule  the  vendor  <»r  mortgagee  is  entitled 
alone  to  his  purchase  or  redemption  money,  with  interest,  and 
is  bound  to  apply  to  the  extinguishment  of  his  debt  any  rents 
received  by  him,  it  would  follow,  nothing  being  shown  to  the 
contrary,  that  he  would  be  held  for  the  rents, — especially  if 
he  once  surrendered  possession,  or  never  had  it,  and  subse- 
quently took  the  same  without  the  vendee's  or  mortgagor's 
consent.  Under  the  facts  found,  we  could  not  say,  in  view  of 
the  above  rules,  that  the  court  erred  in  holding  defendant 
liable.  But  we  need  not  say  more,  as  there  need  be  no  trouble 
in  determining  defendant's  liability,  the  taet^  being  once 
Battled. 

3.  Could  this  action  be  maintained  by  plaintiff  in  his  ca- 
pacity as  administrator?  and  if  the  administrator  can,  under 
the  statute,  in  specific  cases,  recover  rents,  can  the  plaintiff 
do  80  under  the  facts  of  this  case? 

The  right  is  claimed,  and  if  it  exists  at  all,  it  is  derived 
from  the  act  of  1866  (c.  139,  p.  160, 11th  General  Assembly, 
sees.  3-5).  Our  opinion  is,  that  in  the  cases  contemplated 
by  the  statute  the  administrator  may  collect  these  rents  in 
his  name  or  capacity  as  administrator.  He  becomes  the  trus« 
tee  for  the  heirs,  it  is  true,  as  to  the  amount  collected  or  re- 
ceived; and  if  he  takes  possession,  he  holds  in  the  same 
relation.  So,  too,  the  assets,  strictly  personal,  are  held  by 
him  in  trust,  first  for  the  payment  of  debts,  and  then  for  the 
heirs.  And  the  statute  seems  to  contemplate  that  these  rents 
are  to  be  received,  held,  and  applied  in  the  same  way. 

But  this  right  under  the  statute  accrues  only  upon  a  cer- 
tain contingency.  And  the  question  is.  Do  the  facts  found 
show  such  a  state  of  things  as  entitle  plaintiff  to  sue  for  these 
rents?  It  will  be  remembered  that  they  accrued  after  the 
death  of  the  intestate.  The  petition  alleges  that  decedent 
'^left  surviving  him  one  heir  at  law,  to  wit,  Chester  O.  Reeves, 
Qow  twelve  years  of  age;  that  he  has  no  guardian,  and  is  not 
competent  to  take  the  care,  custody,  or  possession  of  real 
estate."  This  averment  was  admitted  so  far  as  to  concede 
the  minority  of  this  heir,  and  the  want  of  guardianship.  In 
all  other  respects  it  is  denied:  Revision,  sec.  2880.  The  court 
found  no  facts  as  to  the  heirs  of  Reeves,  nor  as  to  their  com- 
petency* or  otherwise,  to  take  possession  of  and  demand  and 
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receive  the  rents  and  profits  of  this  property.  The  answer 
admits  the  minority  of  this  heir,  but  not  that  he  is  the  only 
heir.  For  aught  that  is  shown,  there  may  be  heirs  entirely 
competent  to  take  possession  of  this  property.  If  so,  the  ad- 
ministrator has  no  right  to  meddle  with  it,  nor  to  collect  these 
rents.  And  until  these  facts  were  shown  or  found,  the  court 
should  have  held  against  plaintiff's  right  to  recover.  For 
such  recovery  would  not  bar  an  action  brought  in  the  name  of 
the  proper  heir,  or  the  party  beneficially  interested  in  these 
rents  and  profits.  Upon  the  facts  as  here  found,  any  and 
every  administrator,  whatever  the  number  of  heirs,  whatever 
their  age,  and  however  indisputable  their  competency  to  take 
possession  of  real  estate  left  by  their  testator  or  the  intestate, 
could  sue  for  and  recover  the  rents  arising  from  such  estate. 
This  was  not  intended:  Stringham  v.  BrowUf  7  Iowa,  83. 
Reversed. 


Mah  is  EsiopnED  bt  ms  Owv  Aor  oa  Abmihwtoh;  WeUand  CamU  Co. 
▼.  Hathaway,  24  Am.  Deo.  61;  Stow  ▼.  Wyie,  18  Id.  99. 

Equitable  Dekensbb  mat,  uin>KB  Ck)DB  Pbaoticb,  bb  Sxt  up  to  AcnoBS 
AT  Law:  See  numeroiu  caaes  cited  in  note  to  D€b9(m  v.  Pearee^  62  Am.  Daa 
159. 

Onb  in  PossEssioiT  ov  liASD,  WHBN  LiABLB  >OB  Rbhts:  OroiffY*  JfofiSn, 
19  Am.  Dec.  167;  Little  y.  Pearson,  19  Id.  289,  note  290. 

Admin  istratob  ib  not  Chabobablb  Obdinabilt  with  Bbntb  or  Real 
Estatb  which  aocmed  during  Mb  administration:  Bvbottom  ▼.  Morrow^  87 
Am.  Deo.  324. 

The  principal  oabb  was  dirtinouished  in  Gapper  ▼.  SiMey,  65  Iowa» 
766,  where  it  was  held  that  a  lessee  of  land  for  coal-mining  purposes,  under 
a  void  lease,  was  not  liable  for  rent  where  he  had  done  no  mining,  slthoogh 
he  might  have  enjoyed  undisturbed  possession  of  the  land,  so  far  as  neces- 
sary for  the  purpose  of  prospecting  for  coal.  The  plaintiff,  in  this  ease^  an 
executrix,  tried  unsuccessfully  to  maintain  the  proposition  that  it  was  im* 
material  whether  the  lease  was  valid  or  not.  In  the  principal  case,  the  ven* 
dor  resisting  the  payment  of  rents  on  the  ground  that  the  purchase  was 
invalid,  because  made  by  the  executor  without  authority,  had  received  the 
entire  coosidecation.     Li  this  case,  the  Iomso  in  poMwiiian  had  reotrnd 
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Statb  bx  BEL  Meieb  V.  MgGbillus. 

(4  KAHIA8,  SU.] 

Of  MAHDAn  WILL  HOT  lasiTB  17  THKBS  EziBis  a  plain  aad  adeqiiato 
remedy  in  the  ordinary  oonrae  of  law. 

Oamm  Bohds  axe  AaoiBTAiNKD  CLAma,  to  bs  Paid  on  preeentation  to 
the  treasurer,  and  the  oooaty  board  has  no  power  to  audit  and  allow 
or  disallow  them. 

Obdeb.  or  CoTTRTT  BoABB  IS  KxTLLiTr,  Whioh  Bibbcts  TBifiASUBXB  not  to 
pay  certain  county  bonds  which  it  is  his  dnty  to  pay,  and  for  the  pay- 
ment of  which  he  has  the  money  in  hand,  and  snch  an  order  wonld 
therefore  be  no  defense  to  an  action  against  the  treasurer  for  the  pay- 
ment of  such  money. 

HoLDKB  OF  CouiiTT  BoNDB  HAS  ADEQUATE  Beicedt  in  Ordinary  course  of 
law  by  action  against  the  county  treasurer,  upon  his  official  bond,  for 
his  failure  or  refusal  to  pay  such  bonds,  at  maturity  upon  presentation, 
when  he  has  the  money  in  hand  therefor;  and  he  is  therefore  not  entitled 
to  the  remedy  by  mandcanua  to  compel  such  payment. 

Application  for  writ  of  mandate,  to  compel  the  county 
treasurer  of  Leavenworth  County  to  pay  certain  bonds  of  said 
county  held  by  the  relator.  The  remaining  facts  appear  in 
the  opinion. 

Hurd  and  StUUngSj  for  the  relator. 
Thomas  P.  Ferdon^  for  the  respondents. 

By  Court,  Einomak,  C.  J.  At  the  instance  of  counsel 
fiir  relator,  this  court  allqwed  an  alternative  writ  of  mafi* 
damuB  in  this  case  without  argument,  in  order,  inasmuch  as 
grave  and  complicated  questions  were  involved,  that  full 
argument  might  be  heard  on  both  sides.    The  respondents, 
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appearing,  move  to  quaah  the  altematiye  writ^  beeanse, — L 
The  writ  is  defective  in  matters  of  substance;  2.  The  idator 
has  a  plain  and  adequate  remedy  in  the  ordinary  course  of 
law;  8.  There  is  no  liability  on  the  part  of  the  respondents, 
or  any  of  themy  to  the  relator,  as  the  bonds  he  owns  are  in* 
valid  and  void. 

The  writ  must  be  quashed.  While  we  think  the  writ  is  de- 
fective in  some  respects,  we  shall  not  stop  to  examine  the 
form  of  it,  but  rest  our  decision  on  the  second  ground,  which 
finally  disposes  of  the  case.  The  facts,  as  they  appear  in 
the  writ,  and  so  far  as  the  statement  of  them  is  necessary  to 
understand  our  views  on  this  point,  are  briefly  these: — 

The  relator  is  the  owner  of  certain  bonds  and  coupons  at- 
tached, amounting  to  the  sum  of  $1,811.25,  of  the  county  of 
Leavenworth,  which  bonds  became  due  and  payable  on  the 
first  day  of  March,  1867. 

The  county  board  of  Leavenworth  County,  in  1866,  assessed 
and  levied  a  tax  on  the  taxable  property  of  Leavenworth 
County,  to  pay  off"  these  bonds  and  coupons,  and  others  of  the 
same  class.  The  county  treasurer  collected  said  tax,  so  levied 
and  assessed,  sufficient  to  pay  said  bonds  and  coupons,  and 
others  of  the  same  character.  The  relator  presented  his 
bonds,  with  coupons  attached,  to  the  county  treasurer,  and  de- 
manded payment  thereof,  which  said  treasurer  refused  to 
make. 

He  also  presented  them  to  the  board  of  county  commission- 
ers, and  demanded  payment,  but  was  refused,  and  the  said 
board  also  refused  to  order  them  to  be  paid.  The  county 
board,  at  an  earlier  period,  made  an  order  directing  the 
treasurer  not  to  pay  them,  and  they  still  remain  unpaid.  Un- 
der this  state  of  facts,  and  for  the  purpose  of  this  case,  con- 
sidering the  liability  of  the  county  to  the  relator  as  undoubted 
and  established,  is  the  relator  entitled  to  the  writ? 

The  law  is,  that  this  writ  shall  not  be  issued  when  there  is  a 
plain  and  adequate  remedy  in  the  ordinary  course  of  law: 
Comp.  L.,  p.  226. 

The  facts  show  that  the  money  is  now  in  the  hands  of  the 
treasurer;  that  it  is  due  to  the  relator,  and  he  refuses  to  pay 
it  over.  Is  there  not  a  plain  and  adequate  remedy  in  the  ordi- 
nary course  of  law?  An  action  against  the  treasurer  on  his 
bond  is  as  plain  a  remedy  as  a  suit  upon  a  note  against  a  de- 
linquent debtor,  and  if,  as  was  suggested  by  the  counsel  on 
both  sides,  the  question  of  fhe  validity  of  the  bonds  is  to  b« 
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laiaed,  such  an  action  is  a  more  appropriate  one  to  try  that 
question  than  is  afforded  by  this  writ.  It  is,  however,  urged 
that  the  county  commissioners  have  ordered  the  treasurer  not 
to  pay  over  the  money.  As  a  defense  to  an  action  against  the 
treasurer,  this  would  amount  to  nothing,  as  it  would  be  no 
valid  answer  to  the  claim  to  say  that  the  board  had  directed 
him  not  to  do  that  which  the  law  had  eDJoined  upon  him  as  a 
duty  to  do.  This  seems  to  us  conclusive  as  to  the  treasurer. 
As  to  the  county  commissioners,  the  case  is  still  more  decisive. 
The  law  requires  them  to  levy  the  tax  in  1866  to  pay  the  bonds 
and  interest,  and  to  continue  to  do  so  as  the  bonds  mature,  tiU 
all  are  paid.  This  they  have  done,  as  is  shown  by  the  writ 
But  they  went  further:  they  ordered  the  treasurer  not  to  pay 
iver  the  money.  This  order  was  beyond  their  authority,  and 
as  it  would  be  no  justification  to  the  treasurer  not  to  do  it,  re- 
mains as  though  it  had  never  been  made. 

The  county  board  had  no  more  to  do  with  that  matter  than 
anybody  else.  The  order  was  as  binding  as  though  made  by 
a  merchant  of  Leavenworth  upon  his  books.  The  bonds  are 
ascertained  claims,  not  in  an^  wise  depending  on  the  action 
of  the  board  for  their  validity.  They  have  no  power  to  audit 
or  allow  them,  or  to  disallow  them.  This  power  over  them 
was  ended  when  they  passed  into  other  hands  :or  a  valid  con- 
sideration. Their  duty  was  ended  when  they  levied  a  tax  to 
pay  them  off.  They  are  not  to  be  paid  on  the  warrant  of  the 
board,  but  upon  presentation  to  the  treasurer,  and  they  will, 
rifter  payment,  be  vouchers  for  the  disbursement  of  the  money. 
It  is  either  his  duty  to  pay  them,  or  not,  without  any  reference 
to  the  action  of  the  county  board;  so  that  this  action  in  mak- 
ing the  order  was  simply  in  law  a  nullity,  and  if  we  ordered 
them  to  rescind  it,  the  same  condition  of  things  would  exist. 

These  are  briefly  the  reasons  why  the  writ  ought  to  be 
quashed  and  the  action  ended. 

All  the  justices  concurred, 

WuT  or  llAinura  will  not  Ibsob  if  THUta  Baasrs  a  plain,  ■peedy. 
Mid  adequate  remedy  in  the  ordinary  oonne  of  law:  See  the  extended  note 
to  Done  ▼.  Verbf,  S9  Am.  Deo.  729  et  aeq.,  citing  many  cases  to  this  pointy 
«nd  discnwing  the  law  of  numdaniMi  generally.  The  principal  case  is  cited 
in  Siaie  ▼.  Brklffman,  8  Elan.  459,  to  the  point  that  the  holder  of  monidpa] 
bonday  npon  refosal  of  the  treasurer  to  pay  them,  has  another  adequate 
nmedy,  and  is  not  entitled  to  relief  by  maindatmiB. 

Tn  PBIHOIPAL  can  m  omi>  in  Merrill  v.  Dougkutf  14  Kan.  900^  «■  aa 
iotfaori^  on  the  law  conoeming  powers  of  oonnty 
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Gbbenabaum  V.  King. 

Illual  Tax  Paid  vnraB  Dunns  mat  bb  Riootebsd  of  eoianty  traM- 
vier  reoeiying  ifc»  if  he  had  notioe  of  the  facte  while  the  money  was  yet 
in  his  hands. 

Patmxht  or  Tax  was  Madb  undxr  Dmtias  where  the  eircnmstsnoes  were, 
that  after  plaintiff  had  commenced  prooeedings  against  the  coanty  treas- 
urer to  enjoin  the  collection  of  an  illegal  tax,  his  clerk,  in  the  absence  of 
plaintiff,  paid  the  same,  npon  the  false  representation  made  to  him  by 
the  treasurer,  that  the  supreme  coort  had  decided  that  the  tax  was  legal, 
and  the  notification  that  unless  paid  a  seizure  would  be  made  of  plaintiff's 
stock  of  goods  therefor. 

PXNDXNOT    m    SUFESUB    COUBT    OF  APPLICATIOB  VOB   PeRPBTUAL    InJUNO- 

TIOB  to  restrain  collection  of  a  county  tax  is  sufficient  notice  to  the 
county  treasurer  not  to  pay  over  or  appropriate  money  collected  for  such 
tax,  and  which  has  been  paid  to  him  only  after  protest,  and  to  prevent 
seizure. 
DxKAKD  13  NOT  PRBBBQuiaTTB  TO  Mazntbbabcb  OF  SuiT  to  recover  hook 
the  amount  of  an  illegal  tax  paid  under  duress. 

Suit  to  recover  tax  paid  under  duress.  The  oinnion  etates 
the  facts. 

O.  W.  Olickj  for  the  plaintiffs  in  error. 
A.  H,  Horton,  for  the  defendant  in  error. 

By  Court,  Bailey,  J.  This  cause  comes  up  to  this  court  on 
petition  in  error  from  the  district  court  of  Atchison  County, 
where  it  was  tried  at  November  term,  1867,  by  the  court  with- 
out a  jury,  and  judgment  rendered  in  favor  of  the  defendant 
in  error,  who  was  also  defendant  in  that  court.  The  facts  are 
fully  stated  in  the  findings  of  the  court  below.  And  the  plain- 
tiffs complain  that  the  court  below  erred  in  its  conclusions  of 
law  from  the  facts  found.  The  findings  of  fact  of  the  district 
court  were  as  follows:  1.  That  the  said  defendant  was,  at  the 
time  alleged  in  this  answer,  the  duly  elected,  commissioned, 
and  acting  treasurer  of  Atchison  County;  2.  That  the  sum  of 
$441,  to  recover  which  this  suit  was  instituted,  was  levied  as 
a  tax  upon  the  personal  property  of  the  plaintiff,  in  manner 
and  form  as  alleged  in  the  answer  of  defendant;  8.  That  said 
tax  was  illegal,  unconstitutional,  and  void;  4.  The  only  ques- 
tion at  issue  in  this  case  is,  whether  said  tax  was  paid  by  said 
plaintiffs  to  said  defendant  voluntarily,  or  whether  it  was  paid 
by  coercion  and  under  protest. 

The  facts,  as  shown  by  the  evidence  in  the  case,  are  as  fol- 
Icms:  Some  time  in  the  spring  of  the  year  1866,  an  action  waa 
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commenced  by  numerous  plaintiffs,  of  whom  the  plaintiff  in 
this  case,  Moses  Greenabaum,  was  one,  against  this  defendant 
and  others,  for  the  purpose  of  restraining  the  collection  of  said 
tax. 

In  that  action  an  order  for  a  temporary  injunction  was 
granted  by  the  judge  of  the  district  court  of  this  district,  at 
chambers,  to  restrain  the  defendants  from  further  proceedings 
for  the  collection  of  said  tax.  From  that  order  the  defendant 
appealed  to  the  supreme  court  on  error. 

The  supreme  court  held  the  affidavit  of  the  plaintiff,  for  an 
injunction,  to  be  insufficient,  and  reversed  the  order.  By  con- 
sent of  parties,  however,  the  supreme  court  held  the  case  for 
further  consideration,  and  afterwards  declared  the  tax  to  be 
unconstitutional.  But  before  that  decision  was  made,  the  su- 
preme court  sent  its  mandate  to  the  clerk  of  this  district  court, 
reversing  the  aforesaid  order  for  a  temporary  injunction.  The 
clerk  of  this  district  court  gave  a  copy  of  the  mandate  to  the 
defendant,  who  thereapon  went  to  the  store  of  the  plaintiffs, 
and  the  plaintiffs  not  being  in,  informed  the  clerks  of  the  fact 
that  he  had  received  a  mandate,  and  told  them  that  the  tax 
must  now  be  paid.  The  clerks  inquired  what  would  be  the 
consequences  if  the  tax  was  not  paid;  to  which  the  defendant 
replied  that  if  it  was  not  paid,  he  would  issue  his  warrant  to 
the  sheriff  of  the  county,  and  that  the  sheriff  would  levy  upon 
and  sell  the  stock  of  goods  in  the  store,  as  upon  execution. 
It  was  the  intention  of  the  defendant,  as  appeared  from  his 
testimony,  to  issue  his  warrant  if  the  tax  had  not  been  paid. 
The  tax  was  paid  by  said  clerks  in  consequence  of  said  action 
of  the  defendant,  and  would  not  have  been  paid  otherwise. 
The  next  day  after  this,  one  of  the  clerks  and  agents  of  the 
plaintiffs  (Moses  Greenabaum  not  being  at  home)  went  to  the 
office  of  said  defendant,  and  paid  the  tax. 

Before  defendant  called  at  plaintiff's  store,  the  following 
notice  was  published  by  him  in  the  newspapers  at  the  city  of 
Atchison:  — 

"  Notice  to  Tax-paysbs. — Treasurer's  office,  Atchison,  Kan- 
sas, September  4,  1866.  Notice  is  hereby  given  to  all  persons 
who  have  not  paid  the  four  and  one  half  per  cent  tax  in  the 
city  of  Atchison  on  their  personal  property,  that  for  all  sums 
unpaid  on  the  fourteenth  day  of  September,  1866, 1  shall  issue 
warrants  to  the  sheriff  of  Atchison  County,  for  collecting  the 
same  on  that  day. 

'^Samuxl  C.  King,  County  Treasurer." 
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6.  That  the  plaintiffs  demanded  from  the  defendant  the  said 
Bum  of  $441  y  before  the  commencement  of  this  action. 

6.  Before  demand  was  made  by  the  plaintiff's,  as  aforesaid, 
the  said  defendant  had  paid  said  sum  into  the  treasury  of  the 
city  of  Atchison,  as  alleged  in  his  answer. 

And  upon*  these  facts  the  court  does  find  its  conclusions  of 
law,  as  follows: — 

That  the  said  sum  of  $441  was  paid'  by  the  plaintiffs  to  the 
defendant  voluntarily,  and  with  a  knowledge  of  the  facts,  and 
cannot  therefore  be  recovered. 

The  defendant  could  not  compel  the  sheriff  to  levy  an 
illegal  warrant,  and  the  plaintiffs  had  no  right  to  suppose  thai 
the  sheriff  would  do  so,  and  they  cannot  therefore  say  that 
they  were  coerced  to  payment. 

These  findings  of  fact  and  conclusions  of  law  in  the  court 
below  reduce  the  question  to  be  passed  upon  by  this  court  to  a 
very  narrow  compass. 

Clearly,  an  illegal  tax  paid  under  duress  to  prevent  seizure 
of  goods  may  be  recovered  back  if  the  county  treasurer  receiv- 
ing it  had  notice  of  the  facts,  and  of  the  involuntary  payment 
while  the  money  was  yet  in  his  hands.  Was  the  payment, 
then,  under  the  circumstances  stated  by  the  court  below  in 
this  case,  a  voluntary  payment,  or  not? 

The  plaintiff,  Moses  Greenabaum,  was  absent  from  home 
leaving  clerks  to  manage  affairs  in  his  absence.  The  defend- 
ant goes  to  the  store^  and  makes  statements  and  representa- 
tions well  calculated  to  alarm  the  clerks;  and  as  it  would 
seem,  simply  to  prevent  the  seizure  and  sale  of  their  employ- 
er's goods,  at  what  would  probably  have  been  a  ruinous  sacri- 
fice, by  the  sheriff  as  on  execution,  these  clerks  pay  the  taxes 
which  their  employers  had  refused  to  pay,  and  had  commenced 
and  were  then  prosecuting  legal  proceedings  to  set  aside.  We 
think  such  payment,  under  all  the  circumstances,  was  not  a 
voluntary  payment  of  money  by  the  plaintiffs.  If  tax  gather- 
ers can  be  protected  in  the  use  of  false  or  colorable  pretexts,  or 
of  strategy,  to  frighten  the  employees  of  an  unwilling  tax-payer, 
in  his  absence,  into  the  payment  of  an  illegal  and  void  tax, 
on  the  ground  that  such  payment,  extorted  from  the  fears  of 
the  agents,  was  a  voluntary  payment  on  the  part  of  the  prin- 
cipal, who  was  absent  and  ignorant  of  the  whole  transaction, 
we  do  not  understand  the  proper  use  of  language. 

But  the  defendant  alleges  that  he  had  paid  the  money  over 
to  the  city  of  Atchison  before  the  plaintiffs  made  demand  upon 
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him  for  repayment.  Under  some  circnmBtances,  thif  mighty 
perhapa,  oonBtitnte  a  suflScient  ground  of  defense,  hnt  we  think 
not  upon  the  state  of  feLcis  disclosed  in  this  case.  An  applica- 
tion pending  in  the  supreme  court  for  a  perpetual  injunction 
to  restrain  the  collection  of  this  very  tax  should  have  been 
ample  notice  to  the  defendant  not  to  pay  over  money  obtained 
as  this  was,  until  the  final  determination  of  the  questions  in- 
volved.    A  formal  demand  was  not  necessary. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

All  the  justices  concurred. 


IkVOLUBTABT  or  OOMPULaOBT 

What  abi:  See  KSmg  v.  OmAsncuh 
T  Lord,  S9  Id.  679. 


OB  PATimnEs  vKDm  IhnuB% 
Am.  i)eo.  886^  and  ctmm  in  notei  sad 


Statb  ex  BEL.  Speeb  V.  Babkbb. 

[4  KAirsAe,  SM.] 

Lboblatubx,  thoijoh  It  mat  Modot  avd  Bbpxal  Acts  of  fonner  legit- 
latnres,  and  casnot  abridge  sacoeeding  legisUtiTe  action,  has  no  power 
by  snbeeqaent  legialatiTe  action  to  diveet  the  rights  of  property  derived 
from  a  contract  made  nnder  authority  of  a  former  legialAtare. 

SKATim  yiOLATis  Oblioatioh  OF  CoiTiftACT,  Whioh  Pbovidbs  foT  the 
compiling  and  printing  of  laws  of  the  state  nnder  the  snpenriaion  of 
the  compiling  commissioners,  and  for  the  letting  of  the  printing  con- 
tracts by  them,  in  so  far  as  it  conflicts  with  the  rights  of  one  who  has, 
by  Tirtae  of  a  former  statute  anthorudng  the  legisUtare  to  contract 
with  the  lowest  bidder  for  doing  all  state  printing  for  the  next  year, 
contracted  to  do  snch  printing. 

Aix  Blbmsnts  of  Comtbaot  abb  Comtainid  in  AaBBXMXHT  between  par- 
ties who  are  competent  to  contract,  about  a  legal  and  competent  sub- 
ject-matter, upon  a  mutual  legal  consideration,  with  a  mutuality  of  obli- 


Application  for  writ  of  mandate.  The  opinion  states  the 
£acts. 

Martifij  Morton^  a/ad  Bwtm^  and  W%Uiam$  and  Hanbcteh^  for 
the  relator. 

Oeorge  Hoyt^  attomey^eneralf  for  the  respondent. 

By  Court,  Einoman,  C.  J.  The  relator  shows  that  in  De- 
oemher,  1867,  he  was  awarded  the  printing  of  the  general  and 
special  laws  of  this  state  for  the  year  next  ensuing;  that  he 
gaye  bond  for  the  performance  of  his  contract,  and  is  ready 
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to  perform  it;  that  he  has  applied  to  the  Hon.  R.  A.  Barker, 
secretary  of  state,  for  and  demanded  a  copy  of  the  laws 
passed  last  winter,  which  demand  has  been  refused.  The 
secretary  of  state  appears  and  resists  the  motion  for  a  man- 
damusj  and  presents,  as  his  objection,  the  law  of  last  winter, 
March  8,  1868,  providing  for  the  letting,  by  commissioners, 
of  the  contract  for  printing  and  famishing  five  thousand 
copies  of  the  general  statutes.  By  consent,  all  the  facts  are 
presented  on  this  motion,  and  the  secretary  shows  that  under 
this  law  the  printing  of  the  general  statutes  has  been  awarded 
to  another  person  than  the  relator,  who  now  has  the  contract 
Under  the  law,  as  it  was  before  this  enactment  of  last  winter, 
the  relator  was  clearly  entitled  to  the  printing  of  the  laws, 
and  it  was  as  clearly  the  duty  of  the  secretary  to  furnish  him 
the  copy.  Did  the  law  of  the  last  session  divest  him  of  this 
right?  The  relator  claims  that  this  law  is  in  violation  of  that 
part  of  section  10  of  article  1  of  the  constitution  of  the  United 
States,  that  declares  that  no  state  shall  pass  any  laws  impair- 
ing the  obligation  of  contracts. 

This  is  the  only  question  involved  in  this  motion,  and  it  is 
one  presenting  no  great  difficulty.  This  clause  of  the  consti- 
tution has  been  the  subject  of  much  discussion,  and  has 
elicited  elaborate  and  exhaustive  arguments  and  opinions 
from  the  federal  and  state  courts,  as  different  questions  have 
demanded  settlement.  Probably  no  part  of  the  federal  con- 
stitution has  called  out  so  much  learning,  and  been  the  sub- 
ject of  such  critical  examination,  as  this.  Happily  for  the 
profession,  it  has  received  from  the  highest  judicial  tribunal 
in  the  land  an  authoritative  exposition  in  so  many  cases,  pre- 
sented in  so  many  varjdng  phases,  that  its  application  is  not 
generally  attended  with  any  great  difficulty. 

Most  of  the  questions  that  have  arisen  under  this  clause 
have  been  as  to  the  effect  of  laws  changing  the  remedy,  and 
as  to  how  far  such  changes  have  impaired  the  obligations  of 
the  contract,  or  as  to  what  constituted  a  contract  within  the 
meaning  of  that  clause.  On  both  of  these  points  there  has 
been  much  difference  of  opinion,  and  much  learned  discos- 
eion;  but  theories,  however  plausible  or  logical,  have  been 
made  to  yield  to  decisions,  and  reasoning  that  has  convinced 
many  thoughtful  men  has  been  made  to  give  way  to  the  force 
of  absolute  authority.  It  is  not  within  the  scope  of  oar  am- 
bition to  press  any  special  views  of  our  own,  but  simply  to 
follow  the  authoritative  decisions  of  the  supreme  court    Satis* 
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fied  tbaX  we  find  the  law  plain,  we  do  not  oaie  to  inqnba 
wlieiber  it  be  logical,  or  hannonizes  with  theories. 

The  Dmrtmouth  College  Case^  4  Wheat  519,  shows  how  fiiur 
the  court  will  go  in  holding  legislatiye  action  a  contract, 
which  sabseqnent  legislatores  cannot  distorb;  and  on  the 
other  hand,  the  Charles  River  Bridge  Cate^  11  Pet  420,  shows 
what  the  conrt  will  not  hold  as  a  legislatiye  contract  While 
the  Bank  Tax  CaeeSf  fiom  Ohio,  16  How.  869,  perhaps  go  as 
tar  as  any  in  limiting  the  power  of  the  legislature  to  amend 
pTOTious  legislation  where  the  sovereign  power  of  taxation  is 
concerned,  whatever  may  be  thought  of  the  force  of  the  rea- 
soning <^  the  supreme  court  of  Ohio  as  against  that  of  the 
snpieme  court  of  the  United  States  in  this  case,  still  the 
latter  court  had  the  right  to  settle  it^  and  did  so;  and  so 
ended  the  controversy. 

The  court  holding  in  that  case  that  a  clause  in  a  general 
banking  law  passed  in  1845,  declaring  that  a  certain  per 
centum  of  profits  paid  by  the  bank  should  be  in  lieu  of  all 
taxes  to  which  the  bank  would  be  subject,  was  a  contract 
fixing  the  amount  of  taxation,  and  not  a  law  prescribing  a 
rule  of  taxation  until  changed  by  the  legislature,  and  that  a 
law  passed  in  1857,  taxing  banks  and  bank  stock,  the  same 
as  other  property  in  the  state,  so  far  impaired  the  obligation 
of  the  contract  as  to  render  it  unconstitutionaL  In  the  light 
of  these  decisions,  and  many  others  that  we  have  examined, 
we  have  no  hesitation  in  holding  that  the  relator  had  a  con- 
tract for  printing  the  laws  of  the  last  session.  It  had  all  the 
elements  of  a  contract, — the  agreement  of  two  competent 
parties  about  a  legal  and  competent  subject-matter,  upon  a 
mutual  legal  consideration,  with  a  mutuality  of  obligation: 
Toledo  Bank  v.  Bondj  1  Ohio  St  657. 

The  relator  was  under  bond  for  the  performance  of  his  part 
of  the  contract,  and  the  state  was  pledged  for  the  performance 
of  its  part  by  the  law  and  the  authorized  acts  of  its  officers. 
The  relator  was  not  the  state  printer.  There  was  no  such 
officer  in  the  state;  he  was  doing  certain  specified  work  for  a 
stipulated  consideration.  The  law  under  which  the  contract 
was  made  was  one  not  only  authorized  but  enjoined  by  the 
constitution,  which  directs  that  the  public  printing  shall  be 
let  on  contract  to  the  lowest  bidder,  by  such  executive  officers, 
and  in  such  manner,  as  shall  be  prescribed  by  law. 

It  will  be  observed,  that  not  oolj  by  its  elements  was  the 

letting   <^  the  printing   to   the  relator  a  contract  in  its 
Pml  Vol  xovi-u 
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l^al  signification  between  the  relator  and  the  state,  bnt  by 
the  very  language  of  the  oonstitntion  it  was  called,  by  its  fit 
and  appropriate  name,  a  contract.  The  state  had  no  power 
to  let  the  printing  save  by  contract,  for  snch  is  the  method 
prescribed  by  the  constitution.  It  being,  then,  a  contract,  by 
its  constituent  elements  and  by  constitutional  provision,  for 
printing  the  laws  for  one  year,  had  the  legislature  the  power 
to  abrogate  the  contract?  Clearly  not  They  had  exhausted 
their  power  over  the  matter,  and  were  as  much  bound  by  the 
result  as  a  private  individual;  as  much  bound  to  keep  faith 
as  the  humblest  person  in  the  state,  and  had,  under  the  con- 
stitution of  the  United  States,  as  little  power  to  impair  the 
obligation  of  the  contract  as  though  it  had  been  made  by  the 
most  inconsiderable  citizen.  The  legislature  was  bound  by  a 
higher  obligation,  for  it  could  not,  with  good  grace,  ask  the 
citizens  to  keep  faith  and  obey  its  enactments  at  the  same 
time  that  it  was  breaking  faith  and  disregarding  the  require- 
ments of  the  constitution. 

We  are  aware  that,  as  a  general  principle,  one  legislature  is 
competent  to  repeal  or  modify  any  act  which  a  former  legis- 
lature was  competent  to  pass,  and  that  one  legislature  cannot 
abridge  the  power  of  a  succeeding  legislature.  But  this 
general  principle  has  exceptions.  When  one  legislature  has 
fixed  the  salaries  of  the  judiciary,  it  is  not  competent  for  a 
subsequent  one  to  raise  those  salaries  during  the  term  of  the 
incumbent.  The  legislative  power  as  to  that  matter  is  ex- 
hausted. So  in  this  case:  having  let  the  contract  for  a  year, 
the  power  is  exhausted.  The  object  of  the  constitutional  pro- 
vision was  to  prevent  the  prostitution  of  the  public  patronage 
to  the  purposes  of  political  favoritism.  The  framers  of  that 
instrument  had  undoubtedly  observed  the  uses  to  other 
states  of  the  public  printing,  and  attempted  by  this  provision 
to  prevent  such  use  here,  and  put  it  out  of  the  power  of  the 
legislature  to  control  the  matter,  save  as  the  public  good  might 
demand,  by  general  laws.  How  could  this  end  be  reached,  if 
any  legislature  might  interfere  with  one  letting  by  providing 
fcr  anotlier  that  should  supersede  the  first?  If  they  have 
that  power,  they  could  exhaust  the  patience  of  honest  bidders, 
till  none  but  their  favorites  would  longer  have  the  faith  to 
compete  for  the  work.  We  have  confidence  that  such  was  not 
the  purpose  of  the  last  legislature;  but  we  are  not  dealing 
with  it  as  a  question  of  intention,  but  as  one  of  power,  and  we 
think,  under  the  state  constitution,  the  legislature  had  ex- 
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hausted  its  power  oyer  its  printing  of  the  laws  of  the  cnrrent 
year. 

Again,  when  absolute  rights  of  property  have  been  acquired 
and  Tested  by  authority  of  law,  no  subsequent  legislative  ac- 
tion can  diveet  this  right:  Fletcher  y.  Peck,  6  Cranch,  87.  So 
where  a  contract  is  made  under  the  authority  of  law,  the  right 
of  property  acquired  arises,  not  from  the  law  itself,  but  from 
the  contract  to  which  it  pertains  as  an  incident,  and  the  law- 
making power  cannot  divest  the  rights  thus  acquired,  origi- 
nating, not  in  the  law  itself,  but  in  acts  done  under  the  law, 
and  which  attach  as  incidents,  not  to  the  law,  but  to  contracts 
made  under  it.  To  the  argument  of  counsel  that  a  legislative 
body  cannot  divest  a  subsequent  legislature  of  control  over  the 
matters,  we  oppose  the  decisions  of  the  supreme  court,  as  an- 
nounced in  the  Bank  Tax  Cases,  16  How.  369,  from  Ohio,  and 
the  subsequent  decisions  in  Ohio  on  the  same  questions:  Jen* 
ney  v.  Gray,  5  Ohio  St.  45.  There  is  no  higher  attribute  of 
government  than  the  right  of  taxation;  yet  we  have  seen  that 
the  legislature  of  Ohio,  in  1845,  bound  subsequent  legislatures 
on  this  subject  by  making  a  provision  that  certain  profits 
should  be  in  lieu  of  all  taxes.  The  case  before  us  is  much 
stronger.  This  is  a  contract  that  was  doubtful  in  that  case; 
this  is  not  the  foreclosure  of  the  power  of  subsequent  legisla- 
tures, but  the  execution  of  a  power  in  the  exact  method  en- 
joined by  our  constitution.  We  are  therefore  of  the  opinion 
that  the  act  of  the  last  legislature,  so  far  as  it  provided  for  the 
printing  of  the  laws  by  any  one  besides  the  relator,  was  be- 
yond the  power  of  that  body,  and  therefore  void. 

We  are  not  insensible  of  the  importance  of  having  the  re- 
vised laws  printed  under  the  superintendence  of  the  commis- 
sioners, with  the  advantage  of  the  head-notes  and  references 
provided  for;  nor  do  we  perceive  that  the  views  we  have  of  the 
case  will  prevent  such  a  result.  Only  so  much  of  the  law  of 
last  session  is  invalid  as  violates  the  contract  of  the  relator. 

The  rest  may  well  have  force  and  effect.  But  let  that  be  as 
it  may,  any  advantage  that  might  be  gained  by  a  violation  of 
public  faith  would  be  too  dearly  bought.  The  mandam/us  must 
be  awarded. 

All  the  justices  concurred. 


Lbqislatuks  OAinf or  Virsgr  Pbopzbtt  Rights  AcQuntiD  thbouoh  Coh* 
TSLACt  made  with  a  fonner  legislatiire,  as  it  thereby  ▼iolatee  the  obligation  of 
a  eimtraet:  Trmdeet  ▼.  Bailept  SI  Am.  Dec  194,  and  note;  PhiUtpdmrg  Bank 
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▼.  fUmer,  flS  Id.  193»  and  note;  AtM^ t.  Jf ofor,  86 Id.  210}  BitMT.Oanw, 
91Id.244. 

DsFiNnxoH  OF  ELBMSEm  OF  OoNTRAcr  A8  GiVBf  in  the  piineipel  eus  is 
adopted  in  Union  Padfic  ^y  Co.  ▼.  CommMonei%  6  Ean.  270. 

Tbb  nmraPAL  casb  was  cited  in  Sitae  ex  rtX,  BeynoUte  ▼.  Barierp  4  Kaa. 
413,  ft  caae  involving  the  identical  qneetione  decided  in  tlie  principal  caee^ 
■■d  the  court  aaid  that  it  would  not  re-ezamine  the  qaeetioiui  eo  deoided,  Imt 
would  be  goremed  by  the  rolinga  in  this  case. 


Beplon  V.  Babebb. 

[4  Kansas,  882.] 

HonL  Siov  IS  FiZTUBB  AKD  Afpurtsnakt  to  HoTKLy  eo  ae  to  peas  by  » 
oonveyanoe  of  the  hotel  and  appurtenances  without  reeenration,  to  one 
who  oontinnes  the  business  of  hotel-keeping  npon  the  premieesy  if  eoidi 
sign  ia  attached,  so  as  to  be  immovable  without  force,  to  a  post  which 
is  planted  seven  or  eight  feet  in  the  ground  in  front  of  the  hotel  and  at 
the  outer  edge  of  the  sidewalk,  and  is  spiked  to  the  sidewalk,  and  was 
so  placed  with  the  intent  of  its  remaining  a  permanent  sign  for  the  hotel; 
and  this  is  especially  so  where  the  vendor  made  no  chiim  for  the  aign  for 
three  months  after  the  sale  of  the  hotel. 

Action  for  conversion  of  a  sign  and  post,  claimed  to  be  the 
property  of  plaintiff.    The  opinion  states  the  fSEU^ts. 

W.  C.  Webby  for  the  plaintiff  in  error. 

M.  V,  Vo88y  for  the  defendant  in  error. 

By  Court,  Saffobd,  J.  This  case  was  tried  in  the  district 
conrt  of  Bourbon  County,  without  the  intervention  of  a  jary^ 
and  as  required  by  section  291  of  the  code  when  either  party 
requests  it  The  court  found  the  conclusion  of  fact  separately 
from  the  conclusion  of  law,  and  so  stated  them.  The  finding 
of  the  court,  as  to  the  law,  was  in  favor  of  the  defendant  in 
error,  and  judgment  was  rendered  accordingly.  The  plaintifia 
in  error,  who  were  the  defendants  below,  duly  excepted  to 
such  finding  and  judgment,  and  now  bring  the  case  here  for 
review. 

Reference  being  had  to  the  facts,  as  found  by  the  court,  and 
which  are  all  set  out  in  the  record,  it  will  be  seen  that  there  is 
really  but  one  question  in  the  case.  It  is  this:  Was  the  prop- 
erty for  which  suit  was  brought  appurtenant  to  any  part  of  the 
premises  sold  by  Barker  to  Redlon,  Rowley,  and  Jones?  If  it 
was,  then  the  judgment  in  this  case  should  be  reversed;  but  if 
otherwise,  the  judgment  must  stand.  Let  us  suppose,  for  a 
moment,  that  Uie  hotel  sign — the  property  in  dispute — had 
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been  in  some  way  actually  attached  to  the  building  at  the  time 
of  the  sale  by  Barker  to  Redlon,  Rowley,  and  Jones,  could  it 
be  maintained  for  a  moment  that  it  did  not  pass  to  the  gran- 
tees under  the  terms  of  the  sale  as  set  forth?  In  that  case  it 
would  have  been  a  part  of  the  building  itself,  requiring  foroo 
to  remove  it,  and  appurtenant  thereto.  Besides,  taking  int» 
consideration  the  purposes  for  which  the  building  was  used,  it 
was  something  ^ery  necessary  to  a  successful  carrying  on  of 
the  business.  The  building  was  Barker's  Hotel,  and  these 
words  were  on  the  sign  at  the  time  of  the  sale.  The  grantees 
purchased  it  for  a  hotel,  with  all  the  appurtenances  thereunto 
belonging,  and  intending  to  keep  it  as  such. 

They  did  80  keep  it,  and  for  three  months  under  the  name 
of  Baricer's  Hotel.     Under  such  a  state  of  facts,  and  under 
the  supposition  above  stated,  can  it  be  doubted  that  the  sign 
would  have  passed  with  the  premises  to  the  grantees?    We 
think  not.     But  the  sign,  instead  of  being  attached  to  the 
building  itself,  was  fastened  to  a  sign-post  in  front  of  and 
within  seven  or  eight  feet  of  it,  —  a  sidewalk  being  between 
the  post  and  the  hotel.    The  post  was  sunk  firmly  into  the 
ground,  and  the  sign  attached  to  it  so  as  to  require  force  to 
remove  it.    Does  the  faict  of  its  being  so  placed  render  it  less 
a  part  of  or  less  appurtenant  to  the  hotel  premises  than  it 
would  have  been  if  actually  attached  to  the  building  as  above 
supposed?     It  performed  the  same  oflSce  and  was  just  as 
necessary  to  the  business  carried  on  and  to  be  carried  on  in 
the  building  in  the  one  case  as  in  the  other.     And  we  think 
that  if  the  terms  of  sale  would  have  passed  the  property  in 
the  sign  to  the  grantees  in  the  first  instance,  it  would  also 
pass  it  in  the  last.     But  it  is  claimed  that  when  Barker  de- 
manded the  sign  from  plaintiffs  in  error  it  was  detached  from 
the  sign-post,  and  was  without  doubt  a  chattel,  and  no  part  of 
the  real  estate.    This  may  all  be  true;  but  how  can  the  rights 
of  the  parties  be  thereby  affected?    It  having  passed  to  the 
purchasers  of  the  hotel  once,  they  most  certainly  had  the 
right  to  remove  it,  or  let  it  alone,  as  they  pleased.     Supposing 
Redlon,  Rowley,  and  Jones  had  seen  proper  to  remove  some 
of  the  doors  or  windows,  or  other  parts  of  the  building,  to  a 
carpenter's  or  paint  shop,  for  the  purpose  of  being  repaired  or 
pamted,  would  that  act  of  theirs  have  given  Barker  any  right 
to  claim  them  as  his  own?    None  will  assert  this  for  a  mo* 
ment    And  yet  their  acts  in  relation  to  the  sign  were  of  the 
same  character  precisely.    But  it  is  further  objected  to  th 
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rights  of  the  plaintiffs  in  error  to  haye  a  reversal  of  the  judg- 
ment against  them,  that  the  sign  and  sign-poet  were  in  the 
public  highway,  and  that  therefore  they  belonged  to  defendant 
in  error,  anything  in  the  bond  for  a  deed  to.  the  contrary  not- 
withstanding. Such  a  conclusion  does  not  necessarily  follow, 
and  it  cannot  be  so  held. 

In  this  connection,  counsel  have  raised  the  question  as  to 
where  the  title  to  the  highways,  streets,  and  other  portions  of 
cities  and  towns  devoted  to  public  uses  vests.  We  do  not 
think  it  necessary  to  pursue  this  discussion  here,  it  being  im- 
material to  the  issue.  But  say  that  the  title  to  the  street^ 
where  the  sign-post  stood,  was  in  the  county,  in  trust  for  the 
public;  this  will  not  help  the  defendant  in  error.  He  had  put 
it  there,  and  made  it  a  fixture  for  the  purpose  of  giving  noto- 
riety to  his  hotel.  The  public  had  acquiesced  in  his  so  doing, 
and  thereby  recognized  his  right.  It  was  necessary  and  ap- 
purtenant to  the  uses  and  purposes  to  which  the  building  was 
dedicated;  viz.,  the  accommodation  of  the  traveling  public 
And  when  he  sold  to  plaintiffs  in  error,  he  most  certainly 
parted  with  whatever  right  he  had  in  the  sign,  sign-post,  and 
the  ground  on  which  it  stood;  and  especially  so  since  the  bond 
for  a  deed  shows  that  no  reservation  was  made  of  it,  and  that 
the  vendor  advanced  no  claim  to  it  for  at  least  three  months 
after  the  sale  and  delivery  of  possession  of  the  premises. 

We  have  carefully  examined  the  cases  in  1  and  14  Ohio 
State  reports,  to  which  we  have  been  referred  by  defendant's 
counsel;  but  we  do  not  there  find  anything  which  especially 
militates  against  our  views,  as  above  expressed. 

The  opinion  in  1  Ohio  State  is  a  very  elaborate  and  ex- 
haustive one;  and  after  an  examination  of  many  cases,  the 
author  arrived  at  the  conclusion  that  the  united  application 
of  certain  requisites  furnishes  the  safest  criterion  by  which  to 
determine  whether  any  particular  piece  of  property  is  a  fixture 
or  not.  These  requisites  he  states  as  follows:  1.  Actual  an- 
nexation to  the  realty,  or  something  appurtenant  thereto;  2. 
Application  to  the  use  or  purpose  to  which  that  part  of  the 
realty  with  which  it  is  connected  is  approximated;  3.  The  in- 
tention of  the  party  making  the  annexation  to  make  a  perma- 
nent annexation  to  the  freehold.  We  have  before  remarked 
that  this  sign  was  appurtenant  to  the  building  as  a  hotel;  it 
was  applied  to  the  use  and  purpose  to  which  the  realty  to 
which  it  was  appurtenant  was  applied;  and  lastly,  it  was  most 
evident,  bora  all  the  acts  of  the  defendant  in  error,  that  hia 
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intention  in  erecting  and  using  the  sign  was  to  make  it  a  per- 
manent acceBsion  to  the  hotel.  As  to  his  acts,  showing  his 
intentions  in  this  respect,  let  us  repeat:  he  owned  and  occu- 
pied the  premises  as  a  hotel;  he  kept  it  as  such,  and  when  he 
sold  it,  he  did  so  with  the  understanding  and  knowledge  that 
it  was  to  continue  to  be  kept  as  such.  In  a  word,  in  all  his 
acts  relative  thereto,  he  seemed  to  treat  the  premises  as  being 
dedicated  to  the  purposes  of  a  hotel,  and  he,  at  least,  con- 
templated no  change  in  this  respect.  If  so,  his  intent  in 
placing  the  sign  as  he  did  is  clear,  and  this  case  therefore 
comes  within  the  rules  quoted.  It  may  be  remarked  here  that 
very  many,  and  indeed  a  large  proportion,  of  the  cases  involv- 
ing questions  as  to  whether  particular  articles  were  fixtures  or 
not  have  arisen  between  landlord  and  tenant.  And  from  the 
very  nature  of  the  relation  between  these  parties,  as  well  as 
from  the  widely  different  circumstances  attending  each  case, 
has  come  the  difficulty  of  settling  and  establishing  a  univer- 
sal rule.  But  the  cases  between  vendor  and  vendee  are  less 
difficult,  as  well  as  less  numerous,  and  the  rule  is  better  set- 
tled. 

We  are  of  the  opinion  that  the  court  erred  in  rendering  the 
judgment  in  this  case.  It  is  therefcfre  reversed,  and  cause  re- 
manded, with  instructions  to  render  a  judgment  in  accordance 
with  this  opinion. 

All  the  justices  concurred. 


RuLx  roR  DBTKBMnnNo  WHETHKR  TmNo  IS  FuavmM,  oak  hot:  B^^og§n 
V.  CroWf  03  Am.  Dee.  299,  and  caaes  dted  in  the  note. 


North  Missouri   Bailroad  Company  v.  Akers. 

[4  Kawbas,  nSb] 

Waut  ov  JtmisDicnoH  ov  Pntaoif  of  DxmnuKT  !■  not  groand  for  new 
trial. 

Whsthkr  Servicb  of  Process  ox  Officbr  or  Aosict  or  Forugn  Corpo- 
ration, oatsido  of  the  territorial  jurisdiction  creating  it,  ia  binding  upon 
the  corporation,  discussed,  but  not  decided. 

VOLUIfTART    ArPKARANCB    (iP    FOREIOlf    CORPORATION    WILL    CONFKR    Upon 

court  having  jurisdiction  of  tho  subject-niatter  full  power  to  decide  the 
matter  in  controversy,  and  the  defendant  coriNiration  cannot  afterwards 
set  up  as  a  defense  want  of  jurisdiction  of  tho  jicrson. 
poBxiGN  Corporation  is  "Pbrson"  wrrHui  Mbanino  of  the  ezoeptions 
in  the  statute  of  limitatioiis  as  to  persons  absent  from  the  state. 
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In  Action  aoainot  Common  Carhier  .  io&  Failurk  to  Dklxvs  oerten 
moles,  which  tho  carrier  had  negligently  allowed  to  eaca^pe,  where  th» 
expense  of  search  and  recovery  of  the  animals  is  alleged  as  part  of  the 
damage,  it  is  proper  to  ask,  in  order  to  fix  the  amount  of  such  damage^ 
what  the  seiricea  in  sach  searches  were  worth,  and  how  mnch  was  ao- 
taally  paid.  The  proper  method  woold  seem  to  be  to  aacertain,  firsts 
what  the  actual  expenses  were,  and  then  to  ascertain  whether  they  wen 
reasonable. 

is  AcnoN  AGAINST  Warehouseman  P(»r  Loss  of  Certain  Cattlb  which 
were  shown  to  have  escaped  while  being  driven  to  water  by  defendant's 
servants,  expert  evidence  is  admissible,  for  the  purpose  of  showing  the 
degree  of  care  which  was  used,  as  to  how  many  hands  would  be  neoeasaiy 
to  drive  the  same  number  of  animals  of  the  same  kind  under  similar  cir- 
cumstances, this  matter  not  being  one  within  the  common  knowledge  of 
the  jurors. 

Instruction  is  Properly  Refused  Which  Takes  from  Jttrf  the  power 
of  determining  whether  a  railroad  company  was  acting  in  the  capacity  of 
a  common  carrier,  or  of  a  warehouseman,  when  the  loss  occurred,  if  the 
evidence  upon  this  point  is  conflicting. 

Action  against  a  common  carrier  for  damages  for  failure  to 
deliver  certain  mules,  and  for  other  damages.  The  opinion 
states  the  facts. 

Hemingray  and  Fitzwilliamj  for  the  plaintiff  in  error. 
Pendery  and  Oambellj  for  the  defendant  in  error. 

By  Court,  Kingman,  C.  J.  In  October,  1862,  the  defend- 
ant in  error  shipped  on  the  road  of  plaintiff  in  error,  at 
St.  Louis,  Missouri,  a  lot  of  mules,  to  Macon  City,  the  termi- 
nation of  said  road,  for  further  transportation  westward.  The 
evidence  is  contradictory  whether  the  plaintiff  in  error  was  to 
deliver  the  mules  at  Macon  City  to  the  Hannibal  and  St.  Joseph 
railroad,  or  not. 

When  the  mules  reached  Macon  City,  they  were  put  in  the 
stock-pens  of  the  road,  and  on  the  afternoon  of  the  day  of  their 
arrival,  as  the  proofs  differ,  the  mules  were  taken  out  to  watev, 
and  while  out  stampeded,  and  sixteen  of  them  got  away,  ten 
of  which  were  never  recovered.  Six  were  recovered  by  Akers. 
In  April,  1865,  Akers  brought  suit  to  recover  the  value  of  the 
mules  lost,  and  for  money  and  labor  expended  in  the  recovery 
for  the  six  that  were  recaptured,  and  recovered  a  judgment  for 
twelve  hundred  dollars.  This  judgment  the  road  seeks  to  set 
aside,  and  alleges  various  errors  in  the  proceedings  of  the  court 
below,  which  we  will  notice  in  their  order. 

It  is  claimed  that  the  defendant,  being  a  foreign  corpora- 
tion, having  its  existence  by  virtue  of  the  laws  of  another 
state,  and  having  its  office  there,  and  doing  its  business  there. 
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it  cannot  be  sued  here  otherwise  than  by  attachment  proceed- 
ings against  the  property  of  said  coiporation.    The  service^  in 
this  case,  was  made  upon  the  president  of  the  road  in  Leaven- 
worth.   The  defendant,  in  answer  to  the  summons  so  served, 
made  his  appearance,  and  answered  to  the  merits.    No  ques- 
tion was  raised  as  to  the  jurisdiction  over  the  person,  nor  was 
any  such  point  made  in  the  court  below,  save  as  a  ground  for 
a  motion  for  a  new  trial.    It  is  not  one  of  the  causes  mentioned 
in  the  code  for  which  a  new  trial  should  be  granted,  and  it  is 
doubtful  whether  such  a  question  could  ever  have  been  raised 
in  that  way.    We  might  well  leave  this  point  as  settled  by 
this  suggestion;  but  inasmuch  as  many  authorities  were  cited, 
and  our  convictions  clear,  we  may  as  well  state  them  here. 
In  doing  that,  it  is  not  necessary  to  determine  that  the  service 
of  process  on  an  officer  or  agent  of  a  foreign  corporation,  out- 
side the  territorial  jurisdiction  creating  it,  is  binding  on  such 
corporation.     There  seems  to  be  some  conflict  on  this  point  in 
the  decision  of  the  various  states,  arising,  perhaps,  more  from 
the  method  of  pleading  than  from  any  general  misapprehen- 
sion of  the  law.     In  the  case  of  McQueen  v.  Middleton  Mfg. 
Co.^  16  Johns.  5,  Spencer,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says:  ''  If  the  president  of  a  tank  of  another  state  were 
to  come  within  this  state,  he  would  not  represent  the  corpora- 
tion here.     His  functions  and  his  character  would  not  accom- 
pany him   when  he  moved  beyond  the  jurisdiction  of  the 
government  under  whose  laws  he  derived  his  character."    This 
was  a  dictum  merely,  and  not  necessarily  involved  in  the  case 
before  the  court;  but  it  has  been  approved  and  cited  in  various 
cases  since.     Even  this  dictum  is  not  applicable  to  this  case. 
By  the  comity  universally  acknowledged  in  the  states,  and 
acted  upon  by  the  supreme  court  in  the  case  of  Bank  of  Augusta 
V.  Earl,  13  Pet.  519,  corporations  may  send  their  officers  and 
agents  into  other  states,  transact  their  business,  and  make 
contracts  there.    If  corporations  will  avail  themselves  of  this 
privilege,  it  is  but  justice  that  they  be  subject  to  the  action  of 
the  courts  of  the  state  whose  comity  they  thus  invoke.    They 
ought,  so  far  as  suits  are  concerned,  to  be  regarded  as  volun- 
tarily placing  themselves  in  the  situation  of  citizens  of  that 
state. 

A  natural  person  who  goes  into  another  state  carries  along 
with  him  all  his  personal  liabilities,  and  if  a  corporation 
chooses  to  exercise  its  power  in  another  state,  it  ought  of  ne- 
eoasity  to  become  amenable  to  its  laws;  and  so  fieu*,  it  must  be 
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admitted  that  the  dictum  in  the  case  of  McQ^een  v.  JfickBeton, 
supray  ought  to  be  modified,  and  undoubtedly  would  be  when 
a  proper  case  was  made.    It  would,  then,  appear  that  there 
are  cases  where  a  foreign  corporation  may  be  sued  in  a  state 
other  than  the  one  which  created  it,  upon  general  principles 
of  law.     Our  code  specially  authorizes  it.     The  thirteenth 
clause  of  the  act  of  February  11,  1859,  concerning  the  con- 
struction of  statutes,  applies  as  well  to  the  code  as  any  other 
part  of  the  statutes.    It  was  passed  on  the  same  day  as  the 
code,  and  is  part  of  the  legislative  will,  authoritatively  ex- 
pressed upon  the  various  matters  of  which  it  treats.     Apply- 
ing, then,  the  word  '^  person  "  to  bodies  politic  and  corporate, 
and  such  bodies  are  as  much  the  subjects  of  suits  as  persons, 
while  section  59  expressly  mentions  foreign  corporations  as 
liable  to  suit,  by  pointing  out  in  what  county  they  may  be 
sued.    Such  was  evidently  the  purpose  of  the  code.     In  an- 
other section  the  manner  of  attaching  their  property  is  pointed 
out.    Now,  in  this  case  we  need  not  decide  that  the  president 
of  a  foreign  corporation,  being  accidently  in  this  state,  could 
be  served  with  process  that  would  bind  the  corporation,  be- 
cause it  nowhere  appears  in  the  record  that  such  were  the 
facts.    And  further,  the  corporation  appeared  and  answered 
to  the  claim,  and  had  a  trial  on  the  merits.    The  court  had 
jurisdiction  of  the  subject-matter.    It  was  a  breach  of  con- 
tract, as  entirely  within  their  jurisdiction  as  though  it  had 
been  a  suit  on  an  unpaid  note.     Either  would  be  a  breach  of 
contract,  and  that  only.     The  court  thus  having  jurisdiction 
over  the  subject-matter,  and  the  parties  appearing  and  sub- 
mitting their  case  to  the  decision  of  the  court,  cannot  now 
complain  that  the  jurisdiction  of  the  person  was  not  rightfully 
obtained.    Says  Mr.  Justice  Story:  *'  If  a  person  who  is  out 
of  the  jurisdiction  chooses  to  appear  and  defend  the  suit  with- 
out objection,  there  is  nothing  to  prevent  the  courts  of  the 
United  States  from  entertaining  the  suit,  if  otherwise  unob- 
jectionable; for  his  appearance  without  process  is  a  waiver  of 
the  objection  of  the  non-service  of  the  process  within  the  dis- 
trict": See  Clark  v.  New  Jersey  Steam  Navigatum  Company^  1 
Story,  531,  and  cases  therein  cited.    This  is  not  only  decided 
law,  but  good  sense.    A  court  having  jurisdiction  of  the  sub- 
ject-matter would  be  open  to  serious  charges  if  it  permitted  a 
party  to  try  a  cause  upon  its  merits  without  in  any  pay  rais- 
ing a  question  as  to  the  parties  being  rightfully  before  it,  and 
then  allow  such  party,  upon  a  decision  adverse  to  him,  to  oall 
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in  question  the  sendee  of  the  process  rightfully  upon  him. 
Is  he  not  estopped  from  setting  up  such  claim?  If  he  is  not 
rightfully  in  court,  he  should  first  raise  that  question  before 
be  goes  to  trial  on  the  merits. 

It  is  further  alleged  that  there  was  error  in  admitting  testi- 
mony. In  the  progress  of  the  trial,  the  plaintiff  below  was 
asked  this  question:  "What  were  your  services  in  hunting 
those  mules  worth  per  day?"  This  was  a  proper  question. 
It  went  to  support  one  of  the  issues  on  trial;  vis.,  compensa- 
tion for  plaintiff's  services  in  and  about  a  business  in  which 
he  had  a  direct  interest.  The  rule  of  damages  is  undoubtedly 
what  such  services  were  worth.  If  there  was  anything  in  the 
pursuits  of  the  plaintiff  that  made  his  time  more  valuable 
than  the  average  of  men,  and  the  answer  showed  that  he  had 
based  his  answer  upon  such  unusual  estimate,  it  would  be 
proper  to  present  such  facts  upon  cross-examination. 

Another  question  objected  to  is  this:  "  How  much  did  you 
pay  out  in  recovering  the  six  mules?"  We  can  perceive  no 
error  in  this  question.  It  led  directly  to  support  a  proper 
issue  in  the  case.  The  rule  of  compensation  is  the  necessary, 
reasonable  expenditure;  but  you  must  first  ascertain  what  the 
actual  expenditure  was,  and  then  show  it  to  have  been  neces- 
sary and  reasonable,  or  otherwise. 

A  third  question  objected  to  is  this:  *'How  many  hands 
would  be  necessary  to  drive  250  mules,  supposing  they  were 
broken  mules,  and  driven  under  the  circumstances  detailed 
by  the  witnesses  in  the  case?"  The  witness  had  already 
shown  his  knowledge  of  the  subject-matter  of  the  inquiry. 
The  jury  must  be  informed  in  some  way  as  to  whether  the 
number  of  men  employed  by  the  railroad  company  to  take 
the  mules  to  water  was  sufficient  to  show  care  and  dili- 
gence. Few  men  selected  as  jurymen  would  be  qualified 
either  by  observation  or  experience  to  form  an  opinion  as  to 
how  many  men  would  be  necessary  to  drive  250  broke  mules. 
To  determine  whether  there  was  a  want  of  due  care  in  the 
driving  of  the  mules  to  water,  was  one  of  the  points  on  which 
the  jury  were  to  pass,  and  without  testimony,  unless  the  ques- 
tion could  be  asked.  I  find  the  books  full  of  cases  o\\  this 
subject,  as  to  the  admission  of  opinions,  and  am  totally  un- 
able to  reconcile  them.  ^*  It  is  every  day's  experience  that 
witnesses  in  the  trial  of  causes  on  the  circuit  are  called  upon 
to  state  their  judgment  or  opinion  upon  questions  of  value,  of 
quantity,  of  size,  of  timb,  or  the  like,  when  there  has  been  no 
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test  applied  by  meaBurement  or  otherwise.  And  this  species 
of  evidence  has  been  fonnd  absolutely  necessary  to  even  a 
tolerable  administration  of  justice;  indeed,  to  refdse  it  would  ' 
in  very  many  cases  operate  as  a  complete  denial  of  justice: 
Harpending  v.  Shoemaker,  37  Barb.  288.  But  this  exception 
to  the  rule,  that  the  witness  testifies  to  the  facts,  and  not  as 
to  his  opinions,  is  generally  limited  to  the  case  of  experts  in 
matters  of  art  and  skill,  and  is  not  enlarged  so  as  to  admit 
opinions  in  ordinary  cases,  when  the  jury  may  be  supposed 
competent  to  form  their  judgment  from  the  statement  of 
facts":  Sedgwick  on  Measure  of  Damages,  634. 

So  a  mason  may  be  asked  how  long  it  would  take  to  dry 
the  walls  of  a  house  so  as  to  render  it  fit  for  a  habitation : 
Smith  V.  Ougertyj  4  Barb.  615.  So  also  may  experienced  gar- 
deners give  opinions  as  to  the  amount  of  damages  done  to 
plants,  trees,  and  shrubs  by  the  smoke,  heat,  and  gas  proceed- 
ing from  the  defendant's  brick-kiln:  Vandine  v.  Burpee,  13 
Met.  288  [46  Am.  Dec.  733].  Now,  we  think  this  is  one  of 
the  exceptions  made  in  the  rule  as  laid  down  by  Mr.  Sedg- 
wick, when  the  jury  may  not  be  supposed  competent  to  form 
their  judgment  from  the  statement  of  facts.  They  would  not 
be  likely  to  know  whether  two  men  were  enough  to  drive  the 
mules  or  not.  Not  one  juryman  in  a  hundred  would  have  any 
knowledge  on  this  subject.  And  it  would  seem  better  to  ad- 
mit the  testimony  of  a  witness  skilled  in  that  business  than 
to  impose  the  task  of  forming  opinions  upon  the  jury  without 
the  previous  necessary  knowledge.  In  this  case  we  think  the 
testimony  was  properly  admitted. 

As  further  error,  it  is  alleged  that  the  instructions  refused 
were  law,  and  should  have  been  given,  and  those  given  were 
not  law.  Some  of  the  instructions  refused  are  statements  of 
law  not  applicable  to  the  case,  because  they  took  from  the  jury 
the  power  of  determining  whether  the  railroad  company  were 
acting  as  common  carriers,  or  were  acting  merely  in  the 
capacity  of  warehousemen,  when  the  loss  occurred.  This  was 
a  fact  necessary  to  be  determined  before  the  suitable  measure 
of  care  and  diligence,  proper  in  either  state  of  the  case,  could 
be  applied,  greater  responsibilities  attaching  in  the  former 
than  in  the  latter  case.  This  distinction  is  fairly  made  in  the 
instructions  given  by  the  court.  Now,  if  the  contract  was  to 
transport  the  mules  to  Macoji  City  and  deliver  them  to  the 
Hannibal  and  St.  Joseph  railroad  there,  the  liability  as  c:;^- 
riers  cUd  not  end  unless  the  mules  were  delivered  or  offered  to 
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be  delivered  to  the  latter  road.  The  plaintiff  in  error  could 
not  change  its  liabilities,  nor  diminish  the  measure  of  its  re- 
sponsibilities, by  any  neglect  of  its  own  duty.  It  was  the 
province  of  the  jury  to  determine  what  the  contract  was,  and 
whether  the  plaintiff  in  error  had  failed  to  keep  it  On  these 
points  the  testimony  was  conflicting,  and  all  the  instructions 
asked  by  the  plaintiff  in  error,  and  not  embraced  in  the  in- 
structions of  the  court,  proceed  upon  the  hypothesis  that  the 
contract  of  the  North  Missouri  railroad  was  only  to  transport 
the  mules  to  Macon  City;  while  the  testimony  was  such  as 
would  authorize  the  jury  to  find  that  such  was  the  contract,  or 
that  it  went  farther,  and  was  also  to  ship  them  on  the  Hanni- 
bal and  St.  Joseph  railroad;  and  for  not  giving  the  right  of 
determining  what  was  the  real  contract  to  the  jury,  the  most 
of  the  instructions  were  not  applicable  to  the  facts,  and  were 
rightfully  refused. 

It  is  not  insisted  here  that  the  instructions  given  were  not 
the  law  of  the  case.  One  of  the  instructions  asked  by  the 
plaintiff  in  error  is  not  embraced  in  the  remarks  above  made, 
and  will  receive  a  separate  consideration.  It  is  as  follows: 
"That  the  defendant  having  set  up  the  statute  of  limitations 
as  a  bar  to  the  plaintiff's  right  to  recover,  and  the  plaintiff 
having  failed  to  plead  or  prove  an  avoidance,  the  jury  must 
find  for  the  defendant."  The  reply  to  the  plea  of  the  statute 
of  limitations  was,  that  the  defendant  was  a  foreign  corporation, 
created  and  existing  under  the  laws  of  Missouri,  and  having 
no  corporate  existence  under  the  laws  of  Kansas.  And  there 
was  testimony  absolutely  proving  these  allegations.  So  that 
the  assumption  of  fact  in  the  instruction  is  hardly  sustained 
by  the  record.  But  we  have  already  attempted  to  show  that 
a  corporation  is  a  person  under  the  code,  and  within  the  mean- 
ing of  section  28, — an  artificial  being,  a  corporate  body,  con- 
fined to  the  state  of  Missouri,  where  it  remained  imtil  this  suit 
was  brought,  for  aught  that  appears  from  the  record,  and  is 
subject  to  the  exceptions  enumerated  in  section  28  of  the  code. 
To  hold  otherwise  would  be  to  say  that  the  legislature  intended 
to  discriminate  in  favor  of  a  foreign  corporation,  without  any 
just  grounds  for  such  a  conclusion.  We  think  the  principle 
of  this  instruction  was  settled  by  the  court  in  the  case  of  Boni' 
fani  V.  Doniphanj  3  Kan.  35,  and  against  the  plaintiff  in  error. 

We  therefore  find  no  error  in  the  reoord,  and  affirm  the  de- 
cision of  the  court  below. 

All  the  justices  concurred. 
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Sebtiob  or  Pbocess  on  Fobxion  Corporations:  See  the  note  to  Hampmrn 
w,  Weare,  66  Am.  Dec.  121,  dincniwing  the  sabject. 

JuRiSDionoN  AoQuiRBD  BT  Sbryics  OF  Ppocess  UPON  or  appeaniMw  of 
foreign  corporation:  See  JUareh  v.  Eastern  H,  H.  Co.^  TJ  Am.  Dee.  732;  aiid 
see  the  notq  to  Hampmn  v.  FTeore,  66  Id.  121.  In  Shuster  t.  FUum^  19  Kia. 
116,  the  principal  case  is  cited  to  the  point  that  the  parties  who  come  Toloa- 
tarily  into  the  jorisdiotion  of  the  conrt  to  litigate  a  matter  which  tfao  ooort 
coold  take  cofpiijBanoe  of  sabmit  themselves  to  the  jnrisdlcticp,  sad 
afterwards  deaiy  it. 

Thr  pringipal  gasr  n  citrd  in  JEanscu  Pae,  B.  B.  0(kt,  NkMs^  9 
WK  M  an  anthority  on  the  law  of  carrisge  of  live-stook. 


Ga8B  V.  Board    of   County    Gommissionbbs    of 

Shawnee  County. 

14  Kansas,  441.] 
HnCBRBfl    OP   Bar  ARR  not    EnTITLKD    to    CoMPRNSAXIOH  IOR    DRPRHIUNtt 

PRRSONS  charged  with  crime,  when  appointed  to  do  so  by  the  ooorlb 
There  is  no  obligation  to  pay  on  the  part  of  the  connty. 

Agreed  case.    The  facts  are  stated  in  the  opinion. 

Guthrie  and  Case,  for  the  plaintifif  in  error. 

Thomas  Ryan^  for  the  defendant  in  error. 

By  Court,  Kingman,  G.  J.  An  agreed  case  was  submitted 
to  the  district  court  of  Shawnee  County,  in  which  the  facts 
were  briefly  these:  The  plaintiff  in  error  had  been  appointed 
to  defend  a  man  charged  with  larceny,  and  had  perfor^  his 
duty  as  such  attorney.  The  case  was  such  a  one  as  author- 
ized the  district  court  to  make  the  appointment,  and  the 
plaintiff  was  duly  qualified  to  act.  After  the  performance  of 
the  duty  to  which  he  was  appointed,  the  district  court  made 
an  allowance  of  fifteen  dollars  for  his  services.  The  county 
board  refused  to  allow  the  claim.  The  plaintiff  appealed  to 
the  district  court,  and  that  court  confirmed  the  decision  of  the 
county  board,  and  gave  judgment  against  the  plaintiff  for 
costs.  The  plaintiff  seeks  in  this  court  to  have  that  decision 
reversed.  The  argument  was  earnest  and  eloquent,  and  would 
probably  have  brought  conviction  in  the  minds  of  the  court 
had  they  been  engaged  in  making  laws  instead  of  declaring 
what  the  law  is.  The  law  makes  provisions  for  such  appoint- 
ments, but  not  for  any  compensation.  Whether  this  is  the 
result  of  oversight  or  design  is  alike  immaterial;  the  fact  is 
fatal  to  the  plaintiff's  claim. 
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We  admit  that  the  courts  of  Indiana  and  Wisoonsin  haTe, 
in  cases  like  the  one  at  bar,  and  in  the  abseDce  of  legislation, 
roled  otherwise:  Carpenter  v.  Dane  County^  9  Wis.  274;  Dans 
C&vmty  v.  Smith,  13  Id.  586  [80  Am.  Dec.  754];  WeUbrod  ▼. 
SuperviaorB,  20  Id.  418;  Wehh  v.  Baird,  6  Ind.  13.  It  is  not 
our  purpose  to  review  those  cases.  We  can  only  again  assert 
that  the  reasonings  of  each  and  all  of  them  are  directed  to 
the  law-making  power,  not  to  the  judicial  tribunals.  In  the 
Indiana  case,  the  court,  after  having  settled  the  case,  acknowl- 
edged their  impotency  in  the  matter  by  declaring  the  inability 
of  the  court  assigning  counsel  *'  to  settle  the  amount  of  com- 
pensation or  make  an  allowance." 

The  great  and  inherent  error  in  the  Wisconsin  cases,  as  well 
as  in  the  Indiana  case,  is  in  a  misapprehension  of  the  rela- 
tions which  an  attorney,  appearing  for  a  pauper  by  assign- 
ment of  a  court,  bears  to  the  community.  There  is  no  contract 
between  them.  The  court  assigns  counsel,  not  employs  one. 
The  county  cannot  control  the  prosecution;  it  is  not  for  its 
benefit,  nor  in  its  name,  and  therefore  there  can  be  no  implied 
ossumpnt  in  the  case,  no  legal  obligation  to  pay. 

It  is  true  that  it  would  be  a  disgrace  to  the  jurisprudoiice 
of  the  age  if  a  man  should  be  tried  without  counsel  merely 
because  he  is  poor.  It  would  be  a  worse  disgrace  if  a  man 
were  allowed  to  starve  in  a  country  like  this.  Yet  if  the 
legislature  makes  no  provision  for  the  poor,  those  who  give  in 
private  charity  would  look  in  vain  to  the  county  for  reimburse- 
ment. The  considerations  urged  in  this  case  are  strong,  the 
reasoning  satisfactory,  but  the  court  is  powerless. 

The  law  has  given  us  no  power.  If  the  boards  of  county 
commissioners  close  their  bars  to  the  appeals,  and  the  legisla- 
ture will  not  act,  then,  as  heretofore,  the  matter  must  rest  in 
the  tender  conscience  and  manly  honor  of  the  members  of  the 
bar. 

The  decision  of  the  court  below  is  aflbrmed. 

All  the  justices  concurred. 

HiOBn  ov  AnoRRST  AmnmD  to  UmnoBTD  CRnovAL,  againfll  oooatj* 
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Commonwealth  v.  Mitchell. 

[8  Bush,  2S.J 

EuoKTiOK,  AT  Common  Law,  ia  an  abuse  of  public  justice,  and  caudaU  ia 
any  officer's  unlawfully  taking,  by  color  of  his  office,  from  any  maa  any 
•  money  or  thing  of  yalue  that  is  not  due  him,  or  more  than  is  due,  or  be- 
fore it  is  due,  and  the  punishment  for  the  crime  is  fine  and  imprison- 
ment^ and  sometimes  forfeiture  of  office. 

Whsrk  Jailer  Chaboes  Prisoner  properly  committed  to  his  custody 
more  than  the  amount  specilied  by  statute  for  commitment,  release, 
board,  etc,  he  is  guilty  of  extortion. 

Where  Marsh al  Brings  Prisoner  to  Jailer  without  an  order  of  oom* 
mitment  he  should  not  receive  him,  and  it  ii  his  duty  to  discharge  him 
at*  once  without  demanding  or  receiving  any  money  or  thing  ol  viJns 
from  him  whatever  therefor. 

The  opinion  states  the  facts 

John  Rodmany  attomey-generaly  for  the  appellant. 

By  Court,  Peters,  G.  J.  The  grand  jury  of  Daviess  Comitjr 
found  an  indictment  against  appellee  for  extortion,  oommitted 
substantially  as  follows:  That  one  O'Bryan  was  arrested  by 
the  marshal  of  the  city  of  Owensboro  for  being  intoxicated, 
swearing,  and  otherwise  misbehaving,  and  was  delivered  to 
appellee  as  jailer  of  Daviess  County,  to  be  confined  in  ibe  jail 
of  said  county  until  the  day  following,  and  then  and  there  to 
be  tried  by  the  city  judge  for  the  ofienses  charged  against 
him;  that  he  was  committed  about  six  o'clock  in  the  evening 
and  detained  until  ten  p.  h.,  when  appellee  willfully  and  cor- 
mpily  compelled  said  O'Bryan  to  pay  him  five  dollars,  charged 
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&8  hiB  fee  for  receiving  and  detaining  him  in  the  jail  as  afore- 
said, which  sum  he  collected,  and  then  and  there  corroptlj 
and  Yolontarily  set  him  at  liberty,  and  permitted  him  to  de- 
part; said  api)ellee  then  being  the  jailer  of  said  county. 

To  the  indictment  a  demurrer  was  sustained,  and  the  com- 
monwealth has  appealed. 

Extortion,  which  is  an  offense  at  common  law,  is  defined  to 
be  an  abuse  of  public  justice,  which  consists  in  any  officer's 
unlawfully  taking,  by  color  of  his  office,  from  any  man,  any 
money  or  thing  of  value  that  is  not  due  him,  or  more  than  is 
due,  or  before  it  is  due;  the  punishment  for  which  is  fine  and 
imprisonment,  and  sometimes  a  forfeiture  of  the  office:  4  Bla. 
Com.  141. 

The  fees  which  appellee  was  authorized  by  law  to  charge  a 
prisoner  properly  committed  to  his  custody  are  forty  cents 
for  putting  in  and  releasing  a  prisoner,  and  for  keeping  in 
jail,  dieting,  etc.,  fifty  cents  per  day;  so  that  the  fees  which 
by  law  he  was  entitled  to  demand  could  not  exceed  ninety- 
five  cents  as  attached  to  his  office;  and  to  demand  and  receive 
more  than  the  amount  specified,  according  to  the  definition  of 
the  term,  was  extortion,  the  same  having  been  taken  under 
color  of  his  office,  if  O'Bryan  was  imprisoned  by  lawful 
authority;  and  if,  as  appears  to  be  the  case,  the  marshal 
brought  the  prisoner  to  him  without  an  order  of  commit- 
ment, he  should  not  have  received  him;  and  it  was  his  duty 
to  have  discharged  him  at  once  without  demanding  or  re- 
ceiving any  money  or  thing  of  value  from  him  whatever 
therefor. 

It  therefore  appears  that  the  facts  set  forth  in  the  indict- 
ment are  sufficient  to  constitute  the  offense  charged.  Where- 
fore the  judgment  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  overrule  the  demurrer  to  the  indictment, 
and  for  further  proceedings  consistent  herewith. 

BxTOsnoii.  —  In  a  gsnenl  mom^  extorfeioa  signifies  any  opproMdon  under 

color  of  right;  bat  teohnioaUy  it  is  the  comipt  demanding  and  receiving  by 

an  oflSoer,  by  color  of  his  office^  of  money  or  other  thing  of  yalae,  that  ii 

not  dne  at  all,  or  more  than  is  dne^  or  before  it  is  due:  Co.  Lit.  368  b;  Bac 

Ahr.,  tit.  Extortion;  Com.  Dig.,  tit.  Extortion;  1  Hawk.  P.  C,  c.  68,  sea  I; 

4  Bla.  Com.  141;  2  Bishop's  (Mm.  Iaw,  sec.  890;  Desty's  Crim.  1mm,  sec. 

84;  2  Wharton's  Crim.  Law,  sec  2619;  People  t.  Whaleif,  6  Cow.  661,  668| 

CemaamBeaUhY.  Baglqf,  7  Pick.  279;  ChmmomweaUh  y.  Dennk^  7  Thach.  C.  O. 

106,  178;  Wmkme  v.  Staie,  2  Sneed,  160,  162;  Croft  t.  State,  1  Yerg.  261f 

Umikd  Staiee  v.  ITote,  8  Saw.  478;  UnUed  8uuu  t.  Deoeer,  14  Fed.  Rep. 

816^007.    The  definition  of  the  Cslifomia  Penal  Code,  seotioa  618,  is  braadar. 
▲x.  DM.  YCk  XCn— IS 
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It  WM  regarded  at  the  oommon  law  as  a  heincms  offenae.  The  offender 
■abject  to  indictment  or  information;  and  the  puniahment  was  fine  and  im* 
prisonment^  and  sometimes  forfeiture  of  office:  See  Co.  Lit.  368,  b;  Bae. 
Abr.,  tit  Extortion;  Com.  Dig.,  tit.  Extortion;  1  Hawk.  P.  C,  c  68,  see.  6; 
4  Bla.  Com.  141.  Other  penalties  have  been  added  by  statntes;  the  most 
nsoal  of  which  are  the  pecnniary  recoveries  allowed  the  aggrieved  parties. 
In  Missoori  a  disqualification  from  holding  office  and  voting  is  also  imposed: 
See  State  v.  Lawrence,  45  Mo.  492.  In  some  states  the  statutory  offense  of 
extortion  is  somewhat  different  from  that  of  the  common  law.  Thus,  under 
article  240  of  the  Texas  Penal  Code,  the  fees  received  by  the  officer  must 
have  been  **  higher  "  than  those  authorized  by  law;  demanding  and  receiving 
fees  "not  allowed"  by  law  not  being  within  the  statute:  Smith  v.  StatCt  10 
Tex.  App.  413. 

OrvEMDnio  Pkrson  mitst  bs  Officer.  The  law  has  never  confined  this 
offense  to  any  particular  class  of  officers.  Any  person  clothed  with  official 
privileges  and  duties  may  be  punished  for  extortion:  2  Bishop's  CnuL  Lew, 
sec  392.  Thus  justices  of  the  peace:  Hex  v.  Seymour,  7  Mod.  382;  State  v. 
Moires,  33  N.  J.  L.  142;  Cutter  v.  State,  33  Id.  126;  Hegma  v.  Tisdall,  20  U.  C. 
Q.  B.  272;  sheriffs  and  their  deputies:  Commonwealth  v.  Bagley,  7  Pick.  279; 
Hetcott'e  Case,  1  Salk.  330;  constables:  StaU  v.  Merritt,  5  Sneed,  67;  jailers: 
The  principal  case;  in  some  jurisdictions,  lawyers  admitted  to  practice: 
Adams  v.  TertenatUs  qf  Socage,  Holt,  179;  Troy's  Case,  1  Mod.  6;  Tanner 
V.  CroooaO,  17  N.  J.  L.  332;  eonira,  Wikox  v.  Bowers,  36  N.  H.  372;  ad- 
lectors  of  taxes:  Jiegina  v.  Buck,  6  Mod.  306;  persons  who  preside  over  ec- 
elesiasticsl  courts:  Smythe*s  Case,  6  Palmer,  318;  clerks  of  courts:  Rex  v. 
Baines,  6  Mod.  192;  and  see  CommonweaUh  v.  Bodes,  6  B.  Mon.  171;  and 
other  officers:  Smith  v.  Mall,  2  Rob.  263;  Bex  v.  BurdeU,  1  Ld.  Baym.  148; 
State  V.  Burton,  3  Ind.  93;  Commotuoealth  v.  Hagan,  9  Phila.  674^  — may  com- 
mit the  offense.  An  officer  de  /ado,  as  well  as  an  officer  de  Jure,  may  be 
liable:  2  Bishop's  Crim.  Law,  sec.  392;  and  see  Stale  v.  McBhUyre,  3  Ired. 
171,  174;  WlUte  v.  Staie,  66  Oa.  385;  and  even  an  offense  analogous  to  extor- 
tion may  be  perpetrated  by  an  unofficial  person,  who  falsely  pretends  to  be 
an  officer:  Serlested's  Case,  Latch,  202. 

Takinq  bt  Color  of  Office  Nboessart.  —  A  taking  undercolor  of  office 
is  of  the  essence  of  the  offense.  The  money  or  thing  received  must  have 
been  claimed  or  accepted  in  right  of  office,  and  the  person  paying  must  have 
yielded  to  official  authority:  2  Bishop's  CriuL  Law,  393;  Collier  v.  State,  55 
Ala.  125;  Ming  v.  TrueU,  1  Mont.  322,  326.  Therefore  it  is  not  extortion  if 
an  officer  receives  a  compensation  or  fee  for  services  which  are  not  his  official 
duty  to  perform:  ColUer  v.  State,  Ming  v.  Truett,  supra;  Duttou  v.  City,  9 
Phila.  597.  And  to  subject  an  officer  to  the  penalty  prescribed  by  the  Mas- 
sachusetts statute  of  1795,  the  sum  alleged  to  have  been  extorted  must  have 
been  demanded  as  a  fee  for  some  official  duty  for  which  a  fee  is  prescribed 
or  allowed  by  the  statute:  Commomoealth  v.  Dennis,  Thach.  C.  C.  166,  174; 
RunneOs  v.  Fletcher,  15  Mass.  525;  ShaUuck  v.  Woods,  1  Pick.  171,  174.  So 
a  voluntary  payment  of  a  greater  sum,  where  a  less  is  due,  is  not  extortion, 
since  the  offense  supposes  that  the  money  is  paid  unwillingly,  and  not  by 
oonstraint:  CommomoeaUh  v.  Denme,  supra;  Dunlop  v.  Curtis,  10  Mass.  210; 
WhiU  V.  State,  56  Ga.  385. 

Act  Kvar  Proobed  from  Corrupt  MonrE.  The  money  or  other  thing 
«f  value  must  have  been  willfully  and  oormptly  demanded  and  received:  2 
Bbhop'tOrira.  Law,  896;  Respubliea  v.  ffcmtmm,  I  Teates,  71;  OmmnmufnUh 
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▼.  HagoM,  9  Fhila.  574,  678;  WhiU  v.  BiaU^  66  Ga.  385.  Therefore,  if  it  be 
honestly  demanded  and  received  under  a  mistake  as  to  legal  rights,  the  goilt 
of  extortion  will  not  be  incnrred:  Cleavdand  v.  State,  84  Ala.  254;  Leeman 
V.  Suue,  35  Ark.  438;  8.  C,  37  Am.  Rep.  44;  CkmmonwecUih  v.  Shed,  1  liaaa. 
227,  229;  Oarnmomoealih  ▼.  Damk,  Thach.  C.  O.  165,  175;  StaU  y.  Cutter,  36 
N.  J.  L.  125;  State  ▼.  Porter,  3  Brev.  175;  Henrp  v.  TUmm,  17  Vt.  479; 
Ilaynea  ▼.  HaU,  37  Id.  20;  and  see  Triplett  ▼.  MmOer,  50  Cal.  644.  So  where 
the  jury  found  that  the  defendant  took  more  than  his  legal  fees,  but  did  not 
take  them  cormptly,  snob  finding  is  eqaivalent  to  a  verdict  of  aoqnittal: 
State  ▼.  Bright,  2  Car.  Law  Rep.  634.  In  Tennessee,  however,  it  is  held  that 
an  officer  is  bound  to  know  the  legal  fees  to  which  he  is  entitled,  and  he  may 
be  guilty  without  regard  to  the  question  of  his  motives:  WUUams  v.  State,  2 
Sneed,  160,  163;  State  v.  Merritt,  5  Id.  67,  69;  State  v.  Oritehett,  1  Lea,  271, 
272;  and  to  the  same  effect  ii  an  early  case  in  North  Carolina:  State  v.  Dick- 
ens,  1  Hayw.  (N.  C.)  406.  The  question  of  intent  is  one  for  the  jury:  People 
▼.  Wkaley,  6  Cow.  661. 

An  officer  cannot  rely  upon  a  usage  as  a  defense  to  a  charge  of  extortion: 
Lmcobi  V.  Shaw,  17  Mass.  410;  Skattudt  v.  Woods,  I  Pick.  171,  177;  Common' 
wealth  V.  Demm,  Thack.  C.  C.  165,  175;  Ogden  v.  MaoBweO,  8  Blatchf.  319; 
Rea  V.  Sefpnour,  7  Mod.  382;  oompare  CommanweaUh  v.  Shed,  1  Mass.  227; 
Seepubtiea  v.  ffaemum,  I  Yeates,  71. 

MoNXT  OR  Othsb  Thzno  or  Valub  to  bb  OiTAiNVD.  —To  constitute  ex- 
tortion at  the  common  law,  there  must  be  the  receipt  of  money,  or  some 
ether  thing  of  value:  2  Bishop's  Crim.  Law,  sec.  401;  2  Wharton's  Crim. 
Law,  see.  2522.  A  mere  agreement  to  pay  will  not  be  sufficient:  Id. ;  Com' 
memweaUh  v.  Conif,  2  Mass.  523;  CommoiiwoaUh  v.  Peaee,  16  Id.  91,  93;  Com- 
moawealth  v.  2>eiuiie,  Thach.  C.  C.  165, 175;  Sex  v.  Bvrdett,  1  Ld.  Raym.  14S, 
149;  but  the  taking  of  a  note  by  the  defendant,  and  the  receipt  of  the  amount 
of  it  when  due,  are  sufficient  to  constitute  the  offense:  Bex  v.  Higgine,  4 
Car.  k,  P.  247. 

IvBionairr.  — The  technical  words  to  be  employed  in  an  indictment  for 
extortion  are  "  extort,"  and  by  *'  color  of  office  ":  2  Bishop's  Crim.  Proc,  sec. 
358;  but  it  ia  a  sufficient  averment  of  the  corrupt  intent  to  allege  that  the 
defendant  "  extorsively  "  took  the  unlawful  fee:  Leeman  v.  State,  35  Ark.  438; 
8.  C,  37  Am.  Rep.  44;  and  to  charge  that  the  defendant  "unlawfully,  cor- 
rapUy,  deceitfully,  extorsively,  and  by  color  of  his  office,"  without  the  word 
"  willfully,"  is  sufficient,  at  least  after  verdict:  State  v.  CanaXer,  IfTlfl,  C.  442. 

The  indictment  should  be  certain  in  every  material  allegation  or  charge: 
State  V.  Brown,  12  Minn.  490.  Thus  it  is  not  sufficient  if  the  indictment 
all^e  that  the  illegal  fees  were  taken  "by  color  of  offioe,"  without  showing 
by  color  of  what  office:  Id.  So  an  indictment  charging  a  constable  with  ex- 
torting money  on  an  execution  should  set  out  the  recital  in  the  execution 
ehowing  the  judgment  on  which  the  execution  issued,  and  should  allege  the 
uames  of  both  parties  to  the  execution:  Seany  v.  State,  6  Blackf.  403.  But 
an  indictment  may  allege  that  money  was  extorted  from  a  "county,"  when 
the  money  was  extorted  from  the  officers  of  the  county,  a  county  being  a  body 
politic,  which  may  own  money:  State  v.  Moore,  1  Ind.  548.  If  there  are  sev- 
eral offenses,  each  should  be  precisely  and  distinctiy  laid:  Bex  v.  Boberte,  4 
Mod.  101.  An  indictment  against  a  party  for  taking  illegal  fees,  as  a  justice 
of  the  peace,  must  allege  that  he  was  such  officer:  Territory  v.  McBlroy,  1 
Mont.  86;  and  where  the  offense  can  only  be  committed  by  an  officer  author* 
iasd  to  ebarge  fees,  there  must  be  an  averment  that  the  defendant  was  an* 
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ihorused  to  efaarga  fees:  Fertel  v.  Peopfe,  16  Hi  App.  310,  313.  The  place 
where  the  offense  was  oommitted  should  he  positively  all^^:  State  v.  Browm, 
12  Minn.  490. 

In  an  indictment  for  extortion  where  nothing  was  doe,  there  innst  be  an 
averment  that  nothing  was  due,  and  if  the  chaige  be  for  taking  more  than 
was  due,  the  indictment  must  show  how  much  was  dne:  2  Bishop's  dim. 
Proc.,  sec.  368;  StaU  v.  CoggnoeU,  3  Elackt  64;  People  ▼.  Bust,  1  Gaines, 
133;  State  v.  Brown,  12  Minn.  490,  492;  Halaey  ▼.  State,  4  N.  J.  L.  324; 
Regina  y.  Traof,  6  Mod.  30;  compare  State  y.  Stotta,  6  Blackf.  460;  Spenee  ▼. 
Thompwi,  1 1  Ala.  746.  An  indictment  which  states  in  one  place  that  thirty- 
two  cents  was  extorsively  taken,  and  in  another  that  sixteen  cents  of  that 
sum  was  reaUy  dne,  is  sufficient:  Emory  y.  State,  6  Blackl  IO61.  The  in- 
dictment must  show  with  explicitness  that  the  fees  taken  by  the  officer  were 
greater  than  those  allowed  by  law,  it  not  being  sufficient  to  allege  that  they 
were  so:  State  v.  Mairea,  33  N.  J.  L.  142.  It  seems,  however,  not  material 
to  prove  the  exact  sum  as  laid  in  the  indictment:  I^ex  v.  Burdett,  1  Ld.  Baym. 
148,  149;  Comnumwealth  v.  Demue,  Thach.  O.  C.  165,  176. 

An  indictment  charging  the  defendant  with  extontvely  receiving  a  sum  of 
■umey  is  not  supported  by  evidence  of  the  receipt  of  ano  te,  by  which  sack 
som  is  promised  to  be  paid:  Commomoeatth  v.  Cony,  2  Mass.  523,  524;  nor 
is  an  indictment  for  extorting  a  certain  amooiit  "of  lawful  money  of  the 
state  of  Tennessee,"  sustained  proof  that  the  defendant  received  bank  notes: 
Oamer  v.  State,  5  Yerg.  IGO.  Where  an  indictment  chacged  a  constable 
with  collecting  five  dollars  more  than  was  due  on  an  execution  for  f84,  an 
execution  for  $110.43  is  not  admissible  in  evidence:  Seany  v.  State,  6  Blackl 
403.  The  execution  should  have  been  described  in  the  indictment  aooording 
im  its  Unse,  and  if  the  amount  called  lor  had  been  reduced  by  payments,  that 
f aet  should  have  been  averred. 
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[S  Bnsn,  llL] 

Whxbh  Dkath  Eirsuia  fbom  Act  Uni^awhtl  in  Itbklf,  done  deUberately 
and  with  mischievous  intention,  though  the  death  is  against  the  original 
intent  of  the  party,  it  is  murder;  and  if  deliberation  and  mischievona 
intention  do  not  appear,  and  the  act  was  done  heedlessly  and  incantionsly, 
the  killing  is  manslaughter. 

Whuls  Man,  Contrakt  to  Law  and  Good  Obdxb,  Fires  Pibtol  in  the 
streets  of  a  town,  and  death  is  thereby  produced,  he  is  liable  criminally 
for  it,  whether  the  act  is  malum  m  «e  or  malum  prohibitum^  especially 
when  he  knows  that  he  is  violating  law. 

Manslaughter — Where  Aocused  Expressed  his  Unlawtul  Intent  of 
discharging  his  pistol  within  a  town,  and  in  pursuance  of  such  unlawful 
purpose,  and  for  its  consummation,  commenced  drawing  and  did  draw 
it,  after  which  it  was  accidentally  and  prematurely  discharged,  thereby 
killing  another,  he  ii  as  guilty  of  manslaughter  as  if  he  had  deliberately 
fired  it,  and  that  by  mere  accident  another  had  been  killed. 

Im  Case  or  HoicoidEi  Instritotion  is  Erroneoits  which  leaves  it  for  the 
Jmry  to  dstermine  what  facts  are  essential  to  the  conclusion  of  gaOt^  and 
to  dstermine  whether  such  facts  are  established  by  tiie  evidence 
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beyoDd  reuoodUe  dcmbt;  thnsy  in  effaet^  referring  tiw  whole  Uw  and 
fMto  of  the  case  to  tiiem,  withcfot  in  eny  wise  inf enning  them  what  wive 
the  aawntial  facta  neoaeaary  to  be  made  oat  befara  thej  oonld  oonvtoi  far 
any  crime. 

The  opinion  contains  the  {acts. 

P.  W.  Major  J  for  the  appellant 

John  Rodman^  aUomey-general^  tor  the  appellee. 

By  Court,  Williams,  J.  Appellant,  upon  an  indictment  for 
the  murder  of  G^i^  Wood,  was  convicted  of  manslaughter, 
and  sentenced  to  two  years'  service  in  the  state  penitentiary. 
He  seeks  a  reversal  of  that  judgment.  It  appears  that,  though 
there  had  previously  been  hard  feelings  and  jealotisy  between 
appellant  and  deceased,  growing  out  of  their  rival  attentions 
to  a  young  lady,  yet,  being  cousins,  appellant  spent  a  large 
part  of  the  Christmas  holidays  with  decedent  at  his  father's, 
m  Owenton,  Owen  County,  and  they  appeared  to  be  friendly; 
when,  January  2,  1867,  appellant  and  decedent,  together 
with  some  others,  were  walking  through  one  of  the  streets  of 
the  town,  decedent  but  a  few  feet  behind  appellant,  with  an- 
other person  by  his  side,  and  another  gentleman  by  the  side 
of  appellant,  when  the  latter  inquired  what  was  the  fine  for 
fihooting  in  town,  and  said,  ^*  Let  us  have  a  Christmas  gun." 
One  of  the  gentlemen  addressed  remonstrated  against  shoot- 
ing, saying,  "They  will  fine  you";  but  appellant  reached  be- 
hind as  if  to  draw  his  pistol  from  its  resting-place,  threw  it 
over  his  shoulder,  and  nearly  half-facing  around,  the  pistol 
was  fired,  and  the  decedent  shot  in  the  breast,  the  bullet 
ranging  downwards,  and  of  which  he  died  in  about  twenty 
minutes. 

Upon  the  facts  substantially  stated  the  court  gave  and  re- 
fused instructions.  Only  those  complained  of  need  be  al- 
luded to. 

The  second  and  third  instructions,  given  at  the  common- 
wealth's instance,  are  as  follows: — 

^  2.  If  the  jury  find,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  in  January,  1867,  in  the  corporate  limits  of  the 
town  of  Owenton,  in  Owen  County,  Kentucky,  the  prisoner 
upon  trial,  Gteorge  W.  Sparks,  intentionally,  wantonly,  and 
carelessly  fired  off  and  discharged  a  loaded  pistol,  loaded  with 
powder  and  ball,  or  other  hard  substance,  and  this  within  the 
corporate  limits  of  said  town  of  Owenton,  and  upon  one  of  the 
public  streets  of  said  town,  such  discharging  of  said  pistol  and 
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shot  killed  George  Wood,  in  so  dlschargiDg  his  said  pistol, 
such  killing  is  manslaughter;  and  the  jury  should  find  the 
prisoner  guilty  of  manslaughter,  and  punish  him  by  confine- 
ment in  the  penitentiary  for  a  period  of  not  less  than  two  nor 
more  than  ten  years,  and  this  without  regard  to  whether  the 
prisoner,  at  the  time  he  fired  his  pistol,  had  or  had  not  an  in« 
tention  to  kill  the  said  Wood  or  any  other  person. 

'*  8.  If  the  jury  find  that  the  prisoner,  Oeorge  W.  Sparks,  in- 
tentionally, and  in  a  wanton  and  careless  and  reckless  man- 
ner, fired  off  and  discharged  his  pistol  on  a  public  street  and 
thoroughfare  in  the  town  of  Owenton,  in  Owen  County,  Ken- 
tucky, and  thereby  shot  and  killed  George  Wood,  such  killing 
is  manslaughter,  and  the  jury  should  so  find,  and  fix  his  pun- 
ishment by  confinement  in  the  penitentiary  for  a  period  of  not 
less  than  two  nor  more  than  ten  years,  and  this  without  regard 
to  whether  Sparks  intended  to  kill  Wood,  or  not." 

It  is  evident  that  the  jury  took  the  charitable  view  of  the 
evidence,  and  regarded  it  as  a  misadventure,  unalloyed  with 
any  premeditated  intent  to  kill  Wood;  and  these  two  instruc- 
tions were  designed  to  direct  them  in  their  finding,  if  they 
should  take  such  view;  and  appellant  insists  that  these  do  not 
properly  present  the  law,  and  misled  the  jury. 

In  1  Russell  on  Crimes,  p.  636,  sec.  4,  c.  2,  b.  3,  it  is  said: 
'^  It  has  been  shown  that  where,  from  an  action  unlawful  in 
itself,  done  deliberately  and  with  mischievous  intention,  death 
ensues,  though  against  or  beside  the  original  intention  of  the 
parties,  it  will  be  murder;  and  it  may  be  here  observed  that 
if  such  deliberation  and  mischievous  intention  does  not  appear 
(which  is  matter  of  fact,  and  to  be  collected  from  circum- 
stances), and  the  fact  was  done  heedlessly  and  incautiously, 
it  will  be  manslaughter." 

Again,  same  page,  it  is  said:  "There  are  many  acts  so  heed- 
less and  incautious  as  necessarily  to  be  deemed  unlawful  and 
wanton,  though  there  may  not  be  any  express  intent  to  do 
mischief;  and  the  party  committing  them,  and  causing  death 

by  such  conduct,  will  be  guilty  of  manslaughter As  if 

a  man,  knowing  that  people  are  passing  along  the  streets, 
throw  a  stone  or  shoot  an  arrow  over  a  house  or  wall,  and  a 
person  thereby  be.  killed,  this  will  be  manslaughter,  though 
there  were  no  intention  to  do  hurt  to  any  one,  because  the  act 
itself  was  unlawful.  So  where  a  gentleman  came  to  town  in 
a  chaise,  and  before  he  got  out  of  it  fired  his  pistols  in  the 
■tieet,  which  by  accident  killed  a  woman,  it  was  ruled  man- 
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daughter;  for  the  act  was  likely  to  breed  danger,  and  waa 
manifestly  improper." 

Sparks  drew  his  pistol  with  the  avowed  intent  illegally  to 
shoot  it  then  and  there  in  the  town,  along  its  streets,  where  he 
not  only  had  the  right  to  infer  that  people  lived  in  close  prox- 
imity and  might  be  passing,  but  when  he  actually  knew  sev- 
eral then  of  his  company  were  passing.  His  throwing  it  over 
his  shoulder,  with  a  half-face  about,  with  the  muzzle  toward 
those  in  the  rear,  manifest  such  recklessness  and  want  of  cau- 
tion as  to  indicate  not  only  an  entire  absence  of  every  pre- 
caution to  prevent  the  pistol  from  firing,  but  impresses  the 
mind  that  he  did  recklessly  and  intentionally  so  fire  it;  and 
whether  he  intended  thereby  to  wound  or  kill  any  one,  it  was 
so  highly  disregardlul  of  law,  order,  and  the  personal  rights 
and  safety  of  others  who  may  then  have  been  in  the  streets,  as 
to  make  him  criminally  responsible  for  its  results. 

If  a  man,  contrary  to  law  and  good  order  and  public  seca« 
rity,  fire  off  a  pistol  in  the  streets  of  a  town,  and  death  be 
thereby  produced,  he  must  answer  criminally  for  it,  whether 
it  be  malum  in  se  or  merely  m^um  prohibitum;  and  especially 
80  when  he  knows,  as  in  this  instance,  he  is  violating  law;  for 
this,  also,  manifests  an  insubordinate  and  lawless  intention; 
and  we  think,  both  upon  principle  and  authority  as  long 
recognized  in  this  state  and  by  this  court,  both  instructions 
contained  true  propositions  of  law,  and  do  not  conflict  with 
any  of  its  decisions. 

The  first  and  ninth  instructions  asked  by  the  accused,  and 
overruled  by  the  court,  were  merely  the  counter-view  of  the 
law  from  the  above  two,  given  at  the  commonwealth's  instance, 
and  erroneous  if  these  be  correct. 

The  tenth  and  eleventh  instructions  asked  and  refused  con- 
tain the  proposition  that  if  Sparks  drew  his  pistol  with  the 
intent  of  firing  it  into  the  air,  and  not  intending  to  commit  a 
trespass  upon  the  property  or  person  of  any  one,  and  it  acci- 
dentally went  off,  then  they  should  find  him  not  guilty. 

The  accused  had  expressed  his  unlawful  purpose  of  shooting 
the  pistol  within  the  town,  and  in  pursuance  of  this  unlawful 
purpose,  and  for  its  consummation,  commenced  drawing  it, 
and  did  draw  it.  Everything  he  did  in  pursuance  of  such 
unlawful  intent,  and  to  consummate  the  purpose,  was  illegal; 
and  why  should  he  not  be  held  criminally  as  liable,  if,  in  ex- 
ecuting such  unlawful  purpose,  the  pistol  should  accidentally 
and  prematurely  go  off,  as  if  he  had  deliberately  shot  it,  but 
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that  by  mere  accident  it  had  killed  another?  The  homicide, 
in  each  case,  would  alike  be  the  result  of  accident,  and  alike, 
too,  each  would  primarily  result  from  the  recklessly  executing, 
or  attempting  to  execute,  an  illegal  purpose.  Unlawful  con- 
duct in  either  case  would  be  the  primary  cause  of  the  homicide; 
hence  the  criminal  responsibility  of  the  accused. 

The  eighth  instruction  asked  by  defendant,  and  which 
was  also  refused,  is  as  follows:  ^'  That  if  they  have  a  reason- 
able doubt  of  the  truth  of  any  fact,  any  series  of  facts,  or 
propositions,  necessary  and  essential  in  their  judgments  to 
the  conclusion  of  guilt,  the  prisoner  is  entitled  to  the  benefit 
of  that  doubt,  and  they  must  acquit  him.'' 

Independent  of  any  mere  verbal  criticism  upon  this  instruc- 
tion, it  essentially  refers  to  the  jury  to  determine  what  facts 
are  essential  to  the  conclusion  of  guilt,  and  then  to  determine 
whether  such  facts  be  established  by  the  evidence  beyond  a 
reasonable  doubt,  which,  in  effect,  refers  the  whole  law  and 
fjGicts  of  the  case  to  them,  without  in  any  wise  informing  them 
what  were  the  essential  facts  necessary  to  be  made  out  before 
they  could  find  the  prisoner  guilty  of  any  offense. 

The  other  instructions  given  to  the  respective  parties  placed 
the  law  of  the  case  properly  before  the  jury;  and  no  perceiv- 
able error  is  found  in  the  rejection  of  instructionSi  nor  in  giv- 
ing those  complained  of. 

Wherefore  the  judgment  is  affirmed. 


Whxrb  Onb  Fmss  Gun  into  Gbowd»  with  f elonioiu  intent  to  kil],  tha  m- 
intentional  killing  even  of  his  friend  ia  murder;  but  if  the  firing  mm  afid* 
dental  and  involuntary,  it  ia  manslaughter;  QoUiber  ▼.  ChmmonweaUht  87  AnL 
Dec.  493,  and  note. 

Whsrb  Dbath  Bksuxs  is  Puiunrr  or  Unlawtul  Dision,  without  in- 
tent to  kill,  it  will  be  either  murder  or  manslaughter,  as  the  intended  oflbnM 
is  a  felony  or  a  misdemeanor:  8mkk  r.  State,  64  Am.  0ea  607,  and  note; 
State  V.  Smith,  64  Id.  687,  and  notow 

Partt  £ngaobi>  in  Unlawful  Aor  n  Luallt  RMPONgnm  for  aD 
oonsequenoes  which  naturally  or  neoeMarily  flow  from  it:  OommtmweaUk  T. 
Campbell,  83  Am.  Dec  706. 

iNSTBuonoNs  IN  Oa8B8  ot  HoicoiDB,  how  shoold  bo  given:  WOBami  fi 
^eafe,  66  Am.  Dea  616^  and  note;  Xmmt  t.  Mrf<  6S  Id.  269,  and  nottb 
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Paob  and  Wifb  V.  MoEeb. 

(t  Bva,  lA] 

Waaaaax  Oodbt  oahitot  bt  its  Jvdoickht  ob  Dbobbs  pan  the  title  to  land 
■itoaAe  in  aaothar  country;  neither  oan  it  bind  soch  land  by  judgment 
or  decree,  th«t  in  default  of  the  defendanta  in  the  aoit  conveying,  it 
ehall  be  oonTeyed  by  deed  of  ita  own  offioera  to  pUuntiif.  Such  oonTey- 
ance  made  by  ita  offioera  would  be  treated,  where  the  land  ii  aitaated,  aa 
A  mere  nnlli^. 

laiSBrATB  Died  in  Ikdliva  leaving  an  eatate  there,  and  alao  one  in  Ken- 
tucky. He  left  three  minor  and  three  adult  heirs,  all  of  which,  except 
plainti^  an  adult,  then  reeided  in  the  former  state,  where,  under  parti- 
tion and  distribution  proceedings,  the  Kentucky  land  was  allotted  to 
plaintiff'^  and  under  that  judgment  was  conveyed  by  deed  executed  by 
tlie  other  adult  heirs  and  the  guardian  of  the  minors.  Thereafter  the 
heira  became  residents  of  Kentucky  when  the  plaintiff  commenced  suit 
against  the  minora  to  perfect  title  to  the  Kentucky  land,  and  it  was  held 
that  the  court  had  jurisdiction,  and  should  have  proceeded  to  final  ad- 
judication, and  by  proper  orders  directed  a  conveyance  from  the  minora, 
and  perfected  such  order  by  proper  deeds  of  quitclaim.  Also,  that  aa 
the  Indiana  court  had  jurisdiction  of  the  estate  there,  and  of  the  par> 
tieai,  ita  judgment  ia  conclusive  upon  plaintiff  as  to  her  interest  in  the 
T^M^iA.l^«.  estate;  that  this  suit  is  not  in  partition,  but  is  a  personal  action 
to  compel  the  minors  to  convey  their  legal  title  to  the  Kentucky  land  by 
▼irtoe  of  the  Indiana  judgment,  they  having  received  thereunder  their 
Inn  share  of  their  anoeator's  estate.  The  foreign,  judgment  is  prima/ade 
good  aa  to  the  partiticm,  but  not  aa  to  the  conveyance,  and  the  domestic 
eoort  ahould  enforce  the  equitiea  growing  out  of  it,  at  leaat  until  it  ia 
sneoessfully 


The  opinion  states  the  facts. 
BvUitt  and  Pryor,  for  the  appellants. 

By  Ck>art,  Williams,  J.  Augusta  Page,  the  wife  of  B.  F. 
Page,  was  a  chlM  and  heir  at  law  of  William  J.  Lodge,  who 
died  intestate  in  the  state  of  Indiana,  leaving  a  large  real  and 
personal  estate  therein;  also  two  tracts  of  land  in  Trimble 
County,  Kentucky.  The  intestate  left  three  surviving  children 
then  arrived  at  majority,  and  the  appellees,  who  were  all  minor 
grandchildren,  by  his  deceased  daughter,  Mrs.  McKee,  and  all 
of  whom,  save  Page  and  wife,  then  resided  in  Indiana. 

Some  time  after  the  decease  of  their  ancestor.  Page  and  wife 
brought  suit  in  the  Jefferson  circuit  court  of  Indiana,  in  which 
administration  on  his  estate  had  been  granted,  and  wherein 
the  other  heirs  lived,  for  the  purpose  of  settlement  and  par- 
tition, making  the  administrator,  the  adult  heirs,  and  these 
minor  grandchildren  and  their  statutory  guardian,  parties  de- 
fendants, and  setting  out  that  the  decedent,  in  his  lifetim6| 
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had  bj  parol  given  Mrs.  Page  the  Trimble  CooDty  lands;  that 
on  the  faith  of  his  promise  to  convey  the  same  to  her,  she  and 
her  husband  had  gone  on  said  lands  and  made  valuable  and 
lasting  improvements,  to  the  value  of  about  four  thousand  dol- 
lars; and  that  it  had  been  agreed  between  the  adult  heirs  and 
the  statutory  guardian  for  the  minors  that  she  should  still 
have  these  lands,  but  at  the  valuation  then  fixed  on  it,  not 
including  the  improvements,  of  eleven  thousand  dollars,  and 
that  nothing  was  to  be  allowed  for  improvements;  and  should 
this  prove  to  be  more  than  Mrs.  Page's  share  of  the  estate,  the 
overplus  should  be  paid  to  the  estate,  and  what  it  should  lack 
should  be  paid  to  her  on  final  settlement;  and  the  court  was 
asked  tx>  confirm  this  agreement  and  settlement,  and  perfect  it 
by  proper  deed  of  conveyance. 

The  parties  were  brought  before  the  court  by  process;  the 
adult  heirs  answered,  confessing  the  allegations,  and  prayed, 
also,  for  a  confirmation,  and  so  did  the  statutory  guardian. 
The  court  subsequently  appointed  another  person  as  guardian 
ad  litemy  and  he  put  in  the  usual  answer,  controverting  all 
matters  detrimental  to  the  infants,  and  praying  that  their 
rights  be  protected.  Afterwards,  the  court  made  another  or- 
der, that,  as  the  minors  had  a  statutory  guardian,  he  should 
be  permitted  to  conduct  and  control  the  defense  and  suit  for 
his  wards. 

The  court  finally  adjudged  that  said  agreement  and  parti- 
tion be  confirmed,  and  directed  that  a  deed  of  quitclaim  by 
ail  the  defendants  be  made;  and  in  pursuance  thereof,  a  deed 
by  the  adults  in  person,  and  the  minors  by  their  statutory 
guardian,  was  made  and  acknowledged,  and  certified  to  this 
state. 

Robert  S.  McKee,  the  father  and  guardian  for  these  minor 
grandchildren  of  the  intestate,  subsequently  moved  to  the 
city  of  Louisville,  in  this  state,  and  brought  with  him  these 
minors;  and  Page  and  wife  having  sold  the  land,  and  the 
purchasers  being  dissatisfied  with  their  title,  they  brought 
this  suit  in  the  Louisville  chancery  court,  in  which  the  statu- 
tory guardian  joins,  to  compel  them  to  execute  this  judgment 
and  make  proper  deeds  of  conveyance;  they  being  served 
with  process,  and  guardian  ad  litem  being  appointed,  the  court 
subsequently  set  aside  the  appointment,  and  dismissed  plain- 
tiff's petition  for  want  of  jurisdiction,  because,  as  it  says,  this 
is  a  suit  for  partition,  and  should  be  brought  in  Trimble 
County;  and  we  are  asked  to  correct  this  judgment. 
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If  this  be  a  simple  suit  for  partition,  the  court  waa  right; 
but  if  it  be  to  enfiutse  a  foreign  judgment  of  partition,  and  to 
have  a  conveyance  accordingly,  it  was  erroneoos. 

It  is  shown  that  intestate  was  both  a  citiaen  and  domiciled 
m  Indiana  at  the  time  of  his  death;  that  all  his  personal 
estate  was  there;  also  all  his  real  estate,  save  the  Trimble 
County  lands;  and  that  all  his  heirs,  save  Mrs.  Page,  were 
eIbo  then  domiciled  citizens  of  Indiana. 

The  Indiana  court,  therefore,  had  jurisdiction  of  all  the  par- 
ties and  all  the  subject-matter  of  the  suit,  save  the  Kentucky 
lauds;  and  whilst  it  could  not  perfect  its  judgment  of  parti- 
tkn  by  an  enforced  conveyance,  yet  the  adult  heirs  were  vol- 
untarily bound  by  the  judgment,  and  then  voluntarily  joined 
in  the  conveyance,  and  so  far  as  they  are  concerned,  they  are 
estopped  from  setting  up  any  claim;  but  as  to  the  minor  heirs, 
the  matter  is  different. 

Mr.  Justice  Story,  in  his  Conflict  of  Laws,  sec.  543,  p.  914, 
lays  down  the  law  thus:  That  "although  every  nation  may 
thus  rightfully  exercise  jurisdiction  over  all  persons  within  its 
domains,  yet  we  are  to  understand  that,  in  regard  thereto,  the 
doctrine  applies  only  to  suits  purely  personal,  or  to  suits  con- 
nected with  property  within  the  same  sovereignty;  for,  al- 
though the  person  may  be  within  the  territorial  jurisdiction, 
yet  it  is  by  no  means  tone  that,  in  virtue  thereof,  every  sort  of 
«ait  may  there  be  maintainable  against  him.  A  suit  cannot, 
for  instance,  be  maintainable  against  him  to  bind  his  property 
ntuate  elsewhere;  and  a  fortioriy  not  so  as  absolutely  to  bind 
his  rights  and  titles  to  unmovable  property  situate  elsewhere." 
And  in  the  same  section,  he  says:  "A  foreign  court  cannot,  by 
its  judgment  or  decree,  pass  the  titie  to  land  situate  in  an- 
other country;  neither  can  it  bind  such  land  by  a  judgment 
or  decree,  that,  in  default  of  the  defendants  in  the  suit  con- 
yejring,  it  shall  be  conveyed,  by  deed  of  its  own  officers,  to 
the  plaintiffs.  Such  a  conveyance,  made  by  its  officers,  would 
be  treated  in  this  country,  where  the  land  is  situated,  as  a 
mere  nullity." 

There  can  be  no  doubt  but  that  the  conveyance  of  these 
minors,  by  their  statutory  guardian,  in  pursuance  of  said 
judgment,  as  to  the  Kentucky  lands,  was  invalid,  and  did  not 
pass  their  legal  titie.  But  it  appears  in  this  case  that,  by 
proceedings  in  the  Indiana  courts,  the  other  adult  heirs  took 
their  part  in  real  estate  in  that  state,  and  these  minor  heirs 
wen  assigned  their  portion  in  personalty,  money,  stocks, 
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bonds,  etc.,  and  that  Mrs.  Page  had  Dixie  allotted  to  her  Bare 
the  Kentucky  lands;  therefore,  we  are  to  inquire  into  Mrs. 
Page's  equity  to  have  a  proper  conTeyance,  in  pursuance  to 
this  Indiana  judgment. 

Story,  in  Ids  Conflict  of  Laws,  sec.  609,  p.  1004,  says  that 
the  provision  of  the  United  States  constitution  requiring  that 
full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state, 
''  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the  court, 
in  which  the  original  judgment  was  rendered,  to  pronounce 
the  judgment,  nor  an  inquiry  into  the  right  of  the  state  to 
exercise  authority  over  the  parties  or  the  subject-matter,  nor 
an  inquiry  whether  the  judgment  is  founded  in  and  imi>each- 
able  for  a  manifest  fraud.  It  did  not  make  the  judgments 
of  other  states  domestic  judgments,  to  all  intents  and  pur- 
poses." 

In  section  610  he  says:  "  As  to  judgments  in  personamj  in 
suits  between  citizens,  in  suits  between  foreigners  or  between 
citizens  and  foreigners,  in  all  cases  they  are  deemed  of  equal 
obligation,  whoever  are  the  parties."  And  even  among  those 
foreign  jurists,  who  maintain  a  diJBTerent  opinion,  as  BouUe- 
Dois,  they  concede  that  *^  if  the  judgment  is  rendered  in  a  suit 
between  a  native  of  the  country  where  the  judgment  is  pro- 
nounced and  a  foreigner,  in  such  a  case,  if  the  foreigner  be 
the  plaintiff,  then  the  judgment  ought  to  be  conclusive." 

As  the  Indiana  court  had  jurisdiction  of  that  portion  of  the 
estate,  real  and  personal,  therein,  and  of  the  parties,  and  as 
Mrs.  Page  brought  the  suit,  the  judgment  is  conclusive  upon 
her  as  to  her  interest  in  the  Indiana  real  estate  and  the  per- 
sonalty. Then  her  suit  here  is  by  no  means  for  a  partition; 
for  as  to  this  she  is  already  concluded;  but  it  is  just  what  it 
purports  to  be,  a  personal  suit  against  those  minor  heirs  to 
compel  them  to  surrender  to  her  their  legal  title  to  one  fourth 
of  the  Kentucky  lands,  in  pursuance  of  the  Indiana  judg- 
ment; they  having  received,  by  proceedings  in  the  Indiana 
court,  their  full  share  of  their  ancestor's  estate,  and  this 
foreign  judgment  is  at  least  prima  facte  good  and  valid  as  to 
the  partition,  though  not  good  as  to  the  conveyance;  and  our 
courts  should  enforce  the  equities  growing  out  of  it,  at  least 
until  it  is  successfully  assailed,  which,  so  far  from  being  the 
case,  all  the  evidence  goes  to  sustain  it,  and  strengthened,  as 
it  still  is,  by  the  approval  of  their  statatory  gaardian,  even 
in  this  suit. 
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From  section  93  to  105,  Ciyil  Code,  inclusiye,  are  defined 
the  classes  of  suits  that  must  be  brought  within  certain  local 
jurisdictions,  to  none  of  which  classes  this  suit  belongs.  Sec- 
tion 106  provides  that  ^'  every  other  action  may  be  brought  in 
any  county  in  which  the  defendant  or  one  of  several  defend- 
ants resides,  or  is  summoned."  Then,  unless  a  suit  falls 
within  the  classes  designated  by  the  previous  sections,  it 
comes  within  this  general  class  where  the  defendant's  locality 
gives  jurisdiction.  We  are  clearly  of  opinion,  therefore,  that 
those  defendants  being  within  the  jurisdiction  of  the  chancel- 
lor, that  he  should  have  proceeded  to  a  final  adjudication,  and 
by  proper  orders  directed  a  conveyance  from  those  minor  de- 
fendants, and  perfected  such  order  by  proper  deeds  of  quit- 
claim; and  to  that  end,  on  the  return  of  the  cause,  he  should 
appoint  another  guardian  ad  lUem^  and  then  proceed  to  final 
judgment  as  herein  indicated. 

Wherefore  the  judgment  is  reversed. 


FoBKOH  JnooKEHT  CA2f  MOT  PiSB  Trui  TO  Lahd  in  th«  stttU  wli«rs  it  if 
ntoatedy  aa  the  transmianoa  of  title  is  goyemed  by  the  Uw  of  the  latter  state: 
Peck  ▼.  Cory,  84  Am.  Dec.  220,  and  note  240.  A  judgment  or  decree  in  rem 
does  not  operate  beyond  the  limits  of  the  jorisdiction  or  state  wherein  it  is 
rendered.  So  if  the  decree  does  not  pass  title  to  land  in  another  states  a 
deed  executed  hy  a  master  under  otder  of  the  oonrt  oaa  have  no  grsater 
effeet^  and  mnst  be  tnatedaa  a  anility:  ihimhy  y,  Stemmm,  24  Ohio  St.  47^ 
aiting  the  principal 


Bryant  v.  Bbyant. 

It  Bush,  1M.J 

JJtqk  MABBiifli^  HuaaAVD  Bacxnm  BirrmiiD  to  All  Movsr  and  per- 
sonalty of  the  wife,  bnt  he  may  waive  his  right,  and  permit  the  wife  to 
retain  her  money,  and  when  snch  intention  is  manifested  by  the  has- 
bend,  and  he  shows  by  his  condact  that  he  is  not  to  deriye  any  benefit 
from  the  personalty  of  the  wife,  and  that  he  intends  it  to  remain  for  her 
benefit,  equity  will  not  deprive  her  of  the  property,  especially  where 
creditors  are  not  thereby  deprived  of  their  rights. 

Wkkeb  Hu8BA2n>  PzBMiTTED  WiTS  TO  UsB  BBB  MoKKT  as  she  pleased, 
and  she  loaned  it  on  notes  payable  to  herself,  and  when  she  was  paid 
the  amount  stated  in  the  writing  in  suit,  her  husband,  the  intestate,  took 
it  aa  a  loan  from  her,  and  executed  the  writing,  in  which  he  expressly 
declared  that  the  money  was  his  wife's,  that  it  was  hers  previous  to  the 
marriage,  and  was  to  be  refunded  to  her  after  his  death,  equity  will  not 
deprive  her  of  it,  and  give  it  to  his  lepraeentatiTei  and  distrilmteea. 

Ths  ofdnion  states  the  case. 
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/.  Z>.  Wieldiffej  for  the  appellant 
E.  E,  McKay  J  for  the  appellee. 

By  Court,  Peters,  C.  J.  The  proposition  cannot  be  con- 
troverted that  upon  the  marriage  of  the  intestate  with  appel- 
lee, he  thereby  became  entitled  to  all  the  money  and  personal 
estate  that  belonged  to  his  wife,  if  he  chose  to  assert  and  en- 
force his  right;  but  he  certainly  could  waive  his  right  as  hus- 
band, and  permit  his  wife  to  retain  her  money;  and  wherever 
such  intention  is  manifested  by  the  husband,  and  he  shows 
by  his  conduct  that  he  is  not  to  have  or  derive  any  benefit 
fix>m  the  personal  property  belonging  to  his  wife,  and  that  he 
intends  it  to  remain  for  her  benefit,  courts  of  equity  will  not 
deprive  the  wife  of  the  property,  especially  in  cases  where 
creditors  are  not  to  be  deprived  of  any  of  their  rights. 

In  this  case,  the  husband  permitted  his  wife,  the  appellee, 
to  use  and  control  the  money  as  she  pleased.  She  loaned  it 
out  and  took  the  notes,  payable  to  herself;  and  when  one  of 
her  debtors  paid  her  the  amount  stated  in  the  writing  sued 
on,  her  husband,  the  intestate,  took  it  as  a  loan  from  her,  and 
executed  the  writing,  in  which  he  expressly  declares  that  the 
money  belongs  to  his  wife,  the  appellee;  that  it  was  hers 
previous  to  their  marriage,  and  is  to  be  refunded  to  her  after 
his  death.  How  a  husband  could  more  clearly  manifest  his 
intention  not  to  claim  and  appropriate  the  money  of  his  wife 
to  his  own  use,  and  that  he  intended  it  should  remain  as  her 
own  property,  free  from  his  control,  cannot  be  conceived;  and 
courts  of  equity  would  be  reluctant  to  take  from  the  widow 
property  which  her  husband  during  his  life  never  claimed, 
but  declared  to  be  her  own,  and  give  it  to  his  representatives 
and  distributees.  A  contrary  doctrine  was  recognized  by  this 
court  in  MarimaiikB  AdmW  v.  ilfariman,  4  Met.  84;  Lalimore 
V.  OUnn,  2  Bush,  635. 

As  the  judgment  of  the  court  below  conforms  to  these  views, 
the  judgment  is  affirmed. 

Husband's  iKTiRXflr  nr  aitd  Control  ovm  Wmi's  Phopkrtt:  Burleigk 
T.  Coffin,  53  Am.  Deo.  236,  and  note  241;  Par$on»  v.  Parsons,  32  Id.  862,  and 
■ote  380;  Daniel  ▼.  Daniel,  44  Id.  244;  Bragg  ▼.  Maaaie'e  Adm'r,  79  Id.  S9^ 
■nd  note  87. 
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ft  Bun,  IM.] 

hauo  Kofma  Gim  sr  Oooofoir  CAmRTBB,  and  broa^  hoiiM  to  ^bm 
loMmMge  of  tho  ahippor,  onten  into  the  oontEmei  of  afM^tmnit  ao 
far  M  tlM  eairior  luw  ^o  right  to  impose  moh  termti  either  by  expwwi 
er  implied  oontract^  not^  bowerery  inooneiBtent  with  the  eipieii  oontrM^ 
ud  mdi  notioe  will  be  oonaideied  in  oonstming  the  oontreot  when  ite 
Unm  do  not  ooofiict  with  the  eipreii  undertaking. 

Ftmio  KoncB  to  Shzpfxb  will  not  Szskpt  Carrixr  fbom  Llabilitt 
for  Umms  by  the  malfeaaanoe,  miirfeaMnoe,  or  gron  negligenoe  of  himaelf 
«r  hia  aoranfei.  Therefore  if  he  or  they  oonyert  the  gooda  to  a  wrong 
OM^  or  if  either  make  a  wrong  delivery  to  a  peraon  not  entitled  to  them. 
«r  if  either  ia  gnilty  of  groaa  negligenoe  in  tiie  oarriage  or  eare  of  them, 
tiia  loas  nmat  be  borne  by  the  oarrier. 

AmniH  Casbixb  BAa  Oivnr  Public  Notiob  to  Shxfpbb,  atill  it  u  not 
only  liable  for  groaa  negligence,  but  alao  for  ordinary  negligenoa;  or  in 
otfaor  wordiy  the  carrier  ia  bound  to  ordinary  diligenoe. 

OoBm  WILL  OSLT  Bs  Hbld  Aoooumtablb  to  the  extent  of  hia  notice, 
in  the  ahaenoe  of  oonreraioD  or  groaa  negligence,  where  the  artidea 
dupped  are  of  email  oompaaa  and  peonliar  ralne,  at  the  ordinary  ratea 
ef  frei^t  for  eommcn  artidea,  without  notioe  to  the  carrier  of  their 


Oabbibb  OAimoT  EzoHXRATB  HiMgBi.F  VBOM  TjaBn.iTT  for  groaa  or  eren 
aidinary  negleet  under  a  notice  that  gooda  ahipped  will  be  "Tulued 
imdar  fifty  doUara,  unleaa  otherwiae  herein  •peeified,''  where  the  gooda 
■hipped  were  specified;  and  from  their  character  the  carrier  must  be  pre- 
samed  to  have  known  their  ralue,  at  least  approxinuttely,  and  from  the 
amount  of  freight  odileoted  to  haye  known  that  their  yalue  exceeded  that 
stated  in  the  notioe. 

Thb  opinion  states  the  facts. 

/.  JZ.  Underwoodj  for  the  appellants. 

A.  0.  SheOf  for  the  appellees. 

By  Court,  Williams,  J.    This  was  an  action  by  appellants 
Against  appellees  for  non-delivery  on  the  following: — 

"FREIGHT  RECEIPT  — WESTERN. 

^THX  ADAMS  EXPRESS  COMPANY,  ORSAT  EASTERN,  WESTERN,  AND 

SOUTHERN  EXPRESS  FORWARDERS. 

''  Louisville,  August  81, 1861. 
*'  Received  of  Low  and  Whitney  eight  boxes  boots  and  shoes, 
marked  'J.  O.  OmdorfT  &  Co.,  Adairsville,  Kentucky,'  to  be  for- 
warded to  Russellville  only.  It  is  further  agreed,  and  is  pari 
of  the  consideration  of  this  contract,  that  the  Adams  Express 
Company  are  not  to  be  responsible,  except  as  forwarders,  for 
any  loss  or  damage  arising  from  the  dangers  of  railroad,  steam- 
boat^ or  liver  navigation,  leakage,  fire,  or  from  any  other  cause- 
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whatever,  unless  the  same  be  proved  to  have  occurred  firom 
the  fraud  or  gross  negligence  of  ourselves,  our  agents  or  ser- 
vants; and  we  in  no  event  to  be  liable  beyond  our  route,  as 
herein  receipted. 

'^  Value  under  fifty  dollars,  unless  otherwise  herein  stated. 
All  articles  of  glass  will  be  taken  at  shipper's  risk  only,  the 
company  refusing  to  be  responsible  for  any  injury  by  breakage 
or  otherwise. 

''  Freight  paid,  $5«60«  For  the  company, 

"  S.  A.  JoNsa.'' 

This  lot  of  boots  and  shoes,  at  wholesale  prices,  were  worth 
$376.50;  but  the  express  company  insists  that  their  responsi- 
bility cannot  exceed  $50;  and  if  this  be  correct,  the  judgment 
is  right,  but  if  not,  it  is  erroneous. 

As  there  is  no  allegation  that  such  a  contract  was  in  dero- 
gation of  the  legal  rights  of  this  corporation,  as  defined  in  its 
charter,  nor  authorized  by  it,  we  shall  only  consider  the  law  as 
applicable  to  common  carriers  in  general;  still,  as  corporations 
are  mere  artificial  persons,  having  no  natural  rights,  but  only 
such  as  are  conferred  upon  them  by  the  terms  of  their  char- 
ters, it  may  be  well  conceived  that  natural  persons  engaged  in 
the  carrying  business  would  have  capacities  to  contract,  and 
thereby  limit  their  responsibilities,  which  might  not  pertain  to 
a  corporation,  and  which  public  policy  as  well  as  the  laws  of 
the  land  might  refuse  to  this  class  of  common  carriers;  for 
these  undertake  responsibilities  to  the  public  and  individuala, 
in  consideration  of  the  exclusive  and  special  privileges  con- 
ferred by  the  charter;  and  it  being  in  the  nature  of  a  contract 
between  the  sovereign  and  the  company,  and  the  latter  hav- 
ing received  the  consideration,  elements  enter  into  the  die- 
charge  of  their  duties  not  pertaining  to  natural  persons  as 
common  carriers;  and  whether  corporations  should  be  allowed, 
by  either  notice  or  express  contract,  to  limit  their  undertakings 
as  expressed  in  the  charter,  or  by  an  exercise  of  power  not 
therein  conferred,  is  a  grave  question,  to  be  well  considered 
when  a  proper  case  for  adjudication  shall  arise. 

How  far  a  common  carrier  may  limit  his  responsibility  as 
to  the  amount  of  recovery  for  gross  or  even  neglect  of  ordinary 
diligence  has  been  extensively  considered  and  adjudicated 
both  in  England  and  the  United  States.  It  has  been  authori- 
tatively settled  that  a  public  notice  given  by  a  commcm  car- 
rier, brought  home  to  the  knowledge  of  the  shipper,  entered 
into  the  contract  of  affreightment  so  far  as  the  carrier  had  the 
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light  to  impose  such  terms,  either  by  express  or  implied  con- 
tract, not  however  inconsistent  with  the  express  contract;  but 
iach  notice  will  be  considered  in  construing  the  contract  when 
its  terms  do  not  conflict  with  the  express  undertaking. 

Story,  in  his  work  on  bailments,  section  570,  as  to  the  degree 
of  liability  which  is  imposed  upon  the  carrier,  notwithstanding 
sQch  notices,  says:  ''  It  is  clear  that  such  notices  will  not  ex- 
empt  the  carrier  from  any  losses  by  the  malfeasance,  mis- 
iaasancie,  or  gross  negligence  of  himself  or  his  servants.  If 
therefore  he  or  they  convert  the  goods  to  a  wrong  use,  if  he  or 
they  make  a  wrong  delivery  to  a  person  not  entitled  to  them, 
tf  if  he  or  they  are  guilty  of  gross  negligence  in  the  carriage 
or  care  of  them,  the  loss  must  be  borne  by  the  carrier." 

And  in  secticMi  571  he  says:  "  But  an  inquiry  may  be  made 
whether  the  carrier  wiU  not  be  liable  also  for  ordinary  negU- 
gence,  as  well  as  for  gross  negligence,  notwithstanding  such 
notices.  ....  The  question  may,  however,  be  now  considered 
at  rest  by  an  adjudication  entirely  satis&ctory  in  its  reason- 
ing; and  turning  upon  this  very  point,  in  which  it  was  held 
that  in  cases  of  notices  the  carrier  is  liable  for  losses  and 
injories  occasioned,  not  only  by  gross  negligence,  but  by  ordi- 
nary negligence;  or  in  other  words,  the  carrier  is  bound  to 
ordinary  diligence." 

It  has  often  been  held  that  where  articles  of  small  compass 
and  peculiar  value  have  been  shipped,  at  the  ordinary  rates 
of  freight  for  common  articles,  without  notice  to  the  carrier, 
this  is  a  fraud  upon  him,  and  he  will  only  be  held  account- 
able to  the  extent  of  his  notice,  unless  either  a  conversion  or 
gross  negligence  be  shown. 

But  here  the  boxes  and  articles  were  specified,  and  from 
their  very  nature  the  carrier  must  be  presumed  to  be  informed 
as  to  the  value,  at  least  approximately,  and  which  may  also 
be  presumed  from  the  amount  of  freight  collected,  which  itself 
was  over  ten  per  cent  of  the  entire  amount  this  corporation 
now  proposes  as  the  utmost  limit  of  its  responsibility. 

The  words  'Walued  under  fifty  dollars,  unless  otherwise 

herein  stated,"  contained  in  the  receipt,  were  doubtless  in  their 

printed  forms,  and  inserted  there  probably  by  way  of  notice  to 

shippers,  so  that  articles  of  great  value  should  not  be  shipped 

without  disclosing  it;  but  can  scarcely  be  deemed  appropriate 

to  such  articles  as  these,  which  in  themselves  should  be 

deemed  notice  of  their  value  to  the  carrier;  for  if  these  words 

are  to  be  literally  construed  as  a  covenant^  it  would  enable  a 
JtiL  naa  vob  xovi— 14 
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carrier  to  convert  to  bis  own  use  values  ot  mncii  greater 
amount,  and  then  insist  that  his  liability  bad  been  stipulated 
for,  and  thus  bold  out  a  temptation  to  report  articles  as  lost^ 
when  in  reality  they  had  been  converted  mth  a  view  of  getting 
them  at  this  nominal  sum;  and  as  said  by  Holt,  C.  J.,  in  Laine 
V.  CotUmj  1  Salk.  18,  this  responsibility  ''is  grounded  upon 
great  equity  and  justice;  for  if  they  were  not  chargeable  for 
loss  of  goods,  without  assigning  any  particular  default  in 
them,  they  having  such  opportunity  as  they  have,  by  the  trust 
reposed  in  them,  to  cheat  all  people,  they  would  be  so  apt  to 
play  the  rogue,  and  cheat  people,  without  almost  a  possi- 
bility of  redress  by  reason  of  the  difficulty  of  proving  a  default 
particularly  in  them,  that  the  inconvenience  would  be  very 
great":  See  Angell  on  Law  of  Carriers,  app.  14;  also  sec.  228, 
p.  230. 

In  this  case,  the  original  petition  went  for  a  non-delivery. 
The  original  answer  averred  a  delivery  and  reception;  but  ap- 
pellees were  permitted  to  withdraw  this  by  leaving  a  copy,  and 
then  put  in  another  answer,  merely  negativing  the  allegations 
of  the  petition,  and  setting  up  the  writing;  and  thereupon 
moved  a  dismissal  of  the  petition  because  the  damages  were 
stipulated  at  a  sum  under  fifty  dollars,  of  which  the  court  had 
no  jurisdiction.  Whereupon  the  appellant  moved  the  court  to 
be  allowed  to  file  an  amended  petition,  averring  that  defend- 
ant had  not  delivered  the  goods,  but  through  gross  negligence 
had  carried  them  beyond  the  point  of  destination,  and  had 
converted  them;  which  the  court  refused,  and  dismissed  the 
petition. 

As  we  have  seen,  the  express  company  could  not  exonerate 
itself  fi*om  liability  for  gross  or  even  ordinary  neglect  by  any 
such  stipulation,  even  if  it  should  be  considered  that  the  words 
of  this  receipt  amounted  to  such  a  covenant;  but  to  allow  such 
a  limitation  in  cases  of  gross  neglect  and  conversion  would 
recognize  their  right  to  convert  other  people's  property  to  their 
use  at  their  own  price.  It  was  an  abuse  of  sound  legal  dis- 
cretion, under  the  state  of  the  pleadings  and  facts  in  this 
case,  in  the  court  to  refuse  the  amended  petition,  and  errone- 
ous in  any  view  of  the  case  to  dismiss  the  suit  for  want  of 
jurisdiction. 

On  the  return  of  the  cause,  the  court  will  allow  either  party 
to  amend  their  pleadings  so  as  properly  to  present  all  the  legal 
questions  which  may  be  involved  in  this  controversy,  and 
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present  such  other  and  additional  iBSuei  as  the  fiu^ta  may 
authorize. 

Wherefore,  the  judgment  is  reversed,  with  directionfl  finr  a 
new  trial  and  further  proceedings  as  herein  indicated. 


QwanajLL  BxnM  n,  that  Cabbikr  oakhot  Loot  his  Lxabort  by  pab- 
Eo  notftoe,  even  if  broaght  home  to  the  knoiwledge  of  the  ahipper:  Farmer^ 
«fc.  Bcmk  T.  Ckamiphin  T,  Co,,  66  Am.  Dee.  G8;  lOmbaU  v.  JhOkmi  tte,  B.  R, 
Cx,  02  Id.  667,  and  note;  Weatem  F,  Co.  v.  Neu^aO,  76  Id.  761,  end  note; 
Sieele  t.  Tcwiuend,  79  Id.  49,  and  note;  Judion  t.  We§tem  B.  B,  Corp.,  88 
Id.  646;  BbtmaUkai  t.  Brakierd,  91  Id.  349,  end  note;  Souikem  3xpre$$  Co. 
T.  Newbff,  83  Id.  783.  More  in  keeping  with  the  view  exprewed  in  the  prin- 
expel  ceee:  Cole  t.  Ooodwm^  32  Id.  470,  end  note  602-606;  FiOtbrown  v.  Grand 
TnmkB^p  Co.,  92  Id.  606,  and  note  610;  Camden  etc.  B.  B.  Co.  v.  Baida^/',66 
Id.  481;  BudOand  t.  Adanu  Expren  Co.,  93  Id.  68. 

OoioiOH  Cabxixr  gankot  Ldctt  his  Liabilitt  for  negligence  by  notioei 
Ook  V.  Cfoodwin,  32  Am.  Dec  470,  and  note;  Blumenthal  r.  Brainerd^  91  Id. 
849,  and  note  363;  Mobcb  t.  Botion  A  M.  B.  B.  Co.,  66  Id.  222;  IlUnoU  etc. 
B.  B.  Co.  v.  Adams,  92  Id.  86.  The  principal  caae  is  cited  to  the  above  point 
in  Bailroad  Co.  v.  Loekwood,  17  Wall.  871;  Ohio  etc.  B'y  Co.  t.  Sttby,  47  Ind. 
486. 

EzFRias  Companies  ars  Common  Cakrisbs,  and  liable  ae  Buch:  Ilayee 
T.  ITefis,  Far^,  ACo.,2Z  Am.  Dec.  89,  and  note.  As  to  their  liability  for 
■mail  packages  of  great  value,  examine  this  case,  and  note. 

PowKR  OF  EzTRsas  CoMPANT  TO  LiMiT  THxn  LiABnjTT  boyond  a  oer^ 
tain  amonnt:  Sondkem  3jcpreu  Co.  v.  Newby,  91  Aul  Dee.  788^  and  note. 


Strode  v.  Strode. 

fs  Bush,  227. J 

br  Action  vor  Dtvorcb,  Allboation  bt  PLAiNTiFf  that  she  is  a  resident 
of  OampbeU  County,  omitting  the  words  "  in  Kentncky,*'  is  a  sufficient 
allegation  of  residence,  as  the  court  will  take  judicial  notice  that  there 
is  such  county  in  that  state;  and  when  she  brings  her  action  in  such 
eonnty,  will  not  assume  that  she  is  a  resident  of  a  county  of  that  name 
in  another  state. 

Woman  mat  Lawittllt  Marrt  Aoain,  where  she  is  under  no  disability, 
has  been  abandoned  by  her  former  husband,  who  has  been  sbeent  from 
the  state  of  his  residence  more  than  five  years,  and  has  not,  within  xiM 
period,  been  heard  from. 

BiooND  WiTB,  BUNG  Blamelbss,  18  Entttlkd  to  Aldcont,  where  her 
hnsband  concealed  the  fact  from  her  that  he  had  an  undivorced  wife 
living  in  another  state,  and  the  second  wife  believed  him  to  be  her  law« 
fnl  husband  at  the  time  of  her  marriage,  and  had  no  reeeon  to  doabt  it 
until  his  answer  disclosed  that  he  had  another  wife. 

Thi  opinion  states  the  fieicts. 
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J.  R.  SaUam  and  /.  F,  HaUam^  and  Wadtworth  amd  Camp- 

beliy  for  the  appellant. 

E.  W.  Hawkin8j  for  the  appellee. 

By  Court,  Peters,  C.  J.  The  weight  of  evidence  conduces 
very  decidedly  to  the  conclusion  that  when  this  action  was 
instituted,  appellee  was  a  resident  of  Campbell  County,  in 
Kentucky;  and  the  allegation  that  she  was  a  resident  of  said 
county,  omitting  the  words  "  in  Kentucky,"  is  sufficient  for 
the  purposes  of  this  action,  as  the  courts  know  judicially  that 
there  is  such  a  county  in  Kentucky,  and  cannot  assume  that 
a  plaintiff  in  an  action,  who  alleges  the  county  of  Campbell  to 
be  her  residence,  and  brings  an  action  in  that  CQunty,  in  this 
state,  can  mean  that  she  is  a  resident  of  a  county  of  that  name 
in  another  state. 

Appellant  avers  in  his  answer  that  when  he  married  appel- 
lee he  had  a  wife  living  in  the  state  of  Texas,  from  whom  he 
had  not  been  divorced.  This  fact  he  does  not  allege  he  ever 
disclosed  to  her,  or  that  she  knew  it,  or  had  the  means  of  being 
informed  on  the  subject.  He  concealed  his  marriage  in  Texas 
from  her;  she  therefore  believed  appellant  to  be  her  lawful 
husband  when  she  married  him,  and  had  no  reason  to  doubt 
it  until  he  disclosed  in  his  answer  that  he  had  another  wife. 
She  was  first  deceived,  and  then  abandoned  by  him,  as  the 
best  way,  perhaps,  in  his  opinion,  to  escape  the  consequence 
of  his  misconduct.  She  was  under  no  disability;  her  former 
husband  had  then  been  absent  from  the  state  of  his  residence 
more  than  five  years,  and  had  not,  within  that  period,  been 
heard  from;  she  was  therefore  lawfully  competent  to  enter  into 
a  marriage  contract:  1  R.  S.  380. 

But  it  is  insisted  for  appellant  that  the  marriage  between 
these  parties  was  void  ab  initio;  that  the  sentence  of  nullity 
was  only  declaratory  of  their  legal  state  and  condition;  and 
therefore  appellee  cannot  be  entitled  to  a  judgment  against 
him  for  alimony,  or  any  allowance  for  a  support;  that  he  is 
not  estopped  to  deny  the  validity  of  his  marriage  with  her, 
and  the  case  of  Donnelly  v.  Donnelly^  8  B.  Mon.  113,  is  not 
an  authority  to  sustain  the  contrary  doctrine. 

In  that  case,  Donnelly  had  a  wife  living  in  the  state  of 
Maryland  when  he  married  a  woman  in  Kentucky,  who,  after 
his  death,  claimed  dower  in  his  estate. 

The  Maryland  woman  died  some  six  or  eight  years  before 
Donnelly  did.    After  her  death,  he  and  the  woman  in  Ken- 
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tnckj  contmned  to  cohabit  as  hueband  and  wife,  TeoogniziDg 
that  relation  as  subsisting  between  them,  with  the  understand- 
ing and  reputation  that  they  were  husband  and  wife,  and 
Bustaining  good  characters,  with  no  impediment  to  a  lawful 
marriage  between  them  for  more  than  six  years  before  the 
death  of  DonneHy, — from  all  of  which  the  court  concludes  a 
marriage  between  them  will  be  presumed  after  the  death  ot 
the  wife  in  Maryland,  without  proof  of  an  actual  marriage. 

But  even  if  that  should  be  an  erroneous  conclusion,  the 
court  said  Donnelly^s  heirs  could  not  avail  themselves  of  the 
statute  of  limitations  to  defeat  Mrs.  Donnelly's  claim  for 
the  ralae  of  the  property  she  owned  at  the  time  she  married 
Donnelly,  and  which  he  got  mih  her  upon  their  marriage,  and 
which  she  claimed,  if  she  could  not  get  dower  in  his  estate, 
because  ''  Donnelly  himself,  so  far  from  being  abk  to  rely  upon 
it,  would  be  estopped  to  deny  that  she  was  his  lawful  wife"; 
and  again,  in  the  opinion,  in  the  further  discussion  of  the 
question,  it  is  declared  that  it  was  a  relation  which  he  would 
be  estopped  to  deny;  and  she  was,  for  that  reason,  adjudged 
dower  in  his  estate. 

The  estoppel  did  not  operate,  because  the  parties,  after  the 
death  of  the  Maryland  wife,  cohabited  together  as  husband 
and  wife;  and  there  being  then  no  impediment  in  the  way  of 
a  lawful  marriage,  and  that  the  law  would  presume  an  actual 
marriage,  but  upon  altogether  a  different  principle,  viz.,  that 
a  party  who  had  perpetrated  such  a  wrong  would  not  be 
heard  and  should  not  be  allowed  to  avail  himself  of  his  own. 
wrong  to  protect  from  its  consequences;  and  his  heirs  claim^ 
ing  under  him  would  be  in  no  better  condition. 

But,  independent  of  that  case,  it  has  been  held  in  England 
that  where  the  marriage  was  void,  and  the  woman  was  of  good 
character  and  blameless  in  the  affair,  she  would  be  allowed  a 
sum  in  solido  nomine  expensarum:  1  Bishop  on  Marriage  and 
Divorce,  sec.  563,  note.  And  it  has  been  held  in  some  of  the 
states  that  alimony  will  be  granted  on  a  divorce  from  the  bond 
of  matrimony  as  well  as  from  bed  and  board;  and  this  court 
has  heretofore  sanctioned  allowances  for  alimony,  upon  the 
dissolution  of  the  marriage  relations,  where  the  woman  has 
been  blameless;  and  the  weight  of  authority  is  to  that  effect. 

But  the  allowance  made  to  appellee,  compared  with  the 
value  of  the  estate  of  appellant,  and  in  connection  with  his 
advanced  age  and  inability  to  labor,  is  too  large  in  amount,, 
and  too  long  in  duration.    The  judgment  should  have  beea 
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against  appeUant  for  one  hundred  dollars  per  annam  for  the 
period  of  five  years,  if  appellee  should  live  single  so  long;  and 
to  cease  upon  her  marriage;  the  first  installment  to  be  esti- 
mated as  due  the  20th  of  July,  1867,  the  date  of  the  judgment^ 
and  the  others  to  be  paid  annually  thereafter,  and  appellant 
must  pay  the  costs  of  the  two  suits;  but  he  will  not  be  made 
to  pay  her  attorney's  fees,  as  the  allowance  of  $250  for  main- 
tenance, previously  made,  is  deemed  sufficient  to  enable  her  to 
pay  her  attorneys.  For  the  payment  of  the  annuities,  as  well 
as  the  $250  before  allowed,  appellee  will  have  a  lien  on  the  es- 
tate of  appellant.  Wherefore  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 


MaBBIAOB  BT  WiFB  HAYINa  FORMXR  HuSBAND  LiVINO  U  Talid  if  at 
the  time  of  marriage  he  had  deaerted  her,  and  had  coneealed  his  raaidanoa 
from  her  for  seven  years:  Hiram  v.  Pierce^  71  Am.  Deo.  555,  and  note  569. 

Sbookd  Witb  is  Entitled  to  Aumont  when  blameless,  though  hna- 
band's  first  wife  is  living  and  undivorced:  Note  to  Meikoim  v.  lielkmm^  60 
Am.  Dec.  676. 

Estoppel  to  Deitt  Marriage.  —  There  is  no  little  uncertainty  in  rsgard 
to  the  application  of  the  doctrine  of  estoppel  to  the  marriage  relation.  The 
oases  are  few  in  which  the  question  has  been  directly  presented,  and  to  some 
extent  conflicting.  There  is  no  doubt,  however,  that  if  a  man  holds  oat  a 
woman  to  be  his  wife,  he  will  be  estopped  from  denying  a  maxriage,  as 
against  a  third  i)erson  who  has  acted  in  the  supposition  that  she  is  such,  to 
his  damage;  as,  for  example,  has  furnished  her  with  necessaries:  1  Bishop 
on  Marriage  and  Divorce,  sec.  537;  Stewart  on  Marriage  and  Divoroei,  sool 
47;  1  Groenl.  Ev.,  sees.  27,  207;  Watmrnv,  ThreUDdd,  2  Esp.  637;  JSotkh 
ton  V.  Nahon^  1  Camp.  245;  Munro  v.  De  Chemawt,  4  Id.  215;  Bladm  v. 
Frte,  9  Bam.  &  C.  167;  HawUy  v.  Ham,  TayL  (U.  G.)  385;  JokHttonr.  AUm, 
39  How.  Pr.  506;  and  some  authorities  have  even  thought  that  he  woold  be 
liable  for  necessaries,  although  the  trader  knew  that  the  parties  were  not 
married:  See  WaUon  v.  ThreUxld,  Joknaion  v.  Allen,  mtpra;  but  this  ia  cer> 
tainly  contrary  to  the  principles  of  estoppel,  which  require  ignorance  of  the 
truth  by  the  tiiird  person:  See  2  Pomeroy's  £q.  Jur.,  sec  810;  Bdbmtom  v. 
Nahon,  tupra.  Where  a  man  is  thus  sought  to  be  held  responsible,  the  ques- 
tion is  not  of  marriage,  but  of  representation:  1  Bishop  on  Marriage  and 
Divorce,  sec.  537.  According  to  the  general  onirent  of  authority,  there  is 
no  reason,  furthermore,  why  a  woman  might  not  be  estopped  to  deny  her 
marriage  with  a  man,  as  against  a  third  person  who  has  acted  to  his  damage 
on  the  faith  of  her  representations  that  he  is  her  husband:  See  2  Pomeroy's 
Eq.  Jur.,  seo.  814;  Stewart  on  Marriage  and  Divorce,  sec.  47;  Mdee  v.  CodeU, 
Oowp.  232.  But  a  woman  who  lives  with  a  man,  usee  his  name,  and  passes 
as  his  wife,  is  a  competent  witness  on  his  behalf,  in  an  action  brought  agaimi 
him:  BaUhtum  v.  Oalindo,  1  Moore  ft  P.  565. 

If  a  oontroversy  concerning  property  should  arise  between  a  man  and 
woman  or  their  representatives,  there  is  certainly  no  reason  on  principle 
why  there  should  be  any  estoppel  from  denying  that  the  parties  were  mar- 
ried, if  neither  believed  a  valid  marriage  between  them  to  exist:  £MmM  v. 
PeMr»  98  Ma«.  682;  584;  Gatkrimff*  v.  WiUkmu,  5  Ired.  487,  485;  S.  a,  44 
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Am.  Dec.  49,  62;  Alien  r.  Wood^  4  Moore  ft  8.  510;  8.  0.,  1  Biag.  H.  0.  8; 
contra,  Johnaon  v.  Johuon,  1  Cold.  626;  and  comparo  Summerlin  t.  LMmgaUmp 

15  La.  Ann.  519,  520;  Ponder  v.  Oraham,  4  Fla.  23.  Bat  on  the  other  hand, 
if  a  woman  surrenderB  property  to  a  man,  nnder  the  belief  that  he  waa  her 
lawful  liusband,  there  is  every  reason  why  he  and  his  heirs  should  not  be  es- 
topped from  denying  that  ahe  wa:i  hia  lawful  wife,  when  she  asserts  her 
claims  with  reference  to  such  property:  Donnelly  v.  Donnellj/'s  Heirn,  8  R  Men. 
113.  So  in  a  suit  by  a  reputed  wife  against  her  reputed  husband  for  main- 
tenance, he  will  be  estopped  from  denying  her  competency  to  contract  mar* 
riage,  by  reason  of  her  race  or  color,  if  he  has  in  fact  married  her,  though 
without  a  license  or  the  usual  ceremony,  lived  with  her  for  many  years  as 
his  wife,  and  reared  a  family  of  children  by  her:  Dillon  v.  Dillon,  60  Oa.  204. 
Loog-oontinued  cohabitation  and  general  reputation  are  sufficient  eyidenoe 
of  marriage,  even  to  make  a  prima  /ode  case  on  behalf  of  a  claimant  for 
dower:  Toung  v.  Foiier,  14  N.  H.  1 14;  and  although  the  marriage  is  void,  if 
the  woman  has  acted  in  good  faith,  she  may,  in  a  suit  for  nullity,  be  allowed 
ft  ram  aoUdo  nomme  expenaarum:  See  the  principal  case;  Stewart  on  Biarriage 
ftad  Divorce,  sec.  368.  A  third  person,  who  received  property  from  a  hus- 
hmd,  on  his  promise  to  pay  the  wife  the  value  of  her  dower,  cannot  of  oonzse^ 
to  avoid  such  payment,  deny  the  validity  of  the  marriage:  Spker  v.  Spieer, 

16  Abb.  Pr.,  N.  S.,  112. 

There  is  greater  difficulty  where  the  question  of  estoppel  is  presented  in 
ft  suit  to  have  the  marriage  annulled  or  set  aside  merely.  The  general  prin* 
ciple  is,  that  one  is  estopped  from  taking  advantage  of  his  own  wrong. 
Therefore,  one  cannot  maintain  a  suit  to  have  his  marriage  set  aside  on  the 
groand  that  it  was  contracted  through  his  own  fraud,  although  the  marriage 
be  void  in  law:  1  Bishop  on  Marriage  and  Divorce,  sec  300;  and  see  d^  v. 
WillkunMon,  10  Phila.  176.  A&d  undoubtedly  a  person  will  be  estopped  from 
alleging  that  his  oonsent  was  apparent  only:  Stewart  on  Marriage  and  Di- 
▼orce,  sec.  47;  Bell  v.  Oraham,  13  Moore  P.  C.  242,  260;  8taie  v.  Murphy,  6 
Ala.  765,  772;  S.  C,  41  Am.  Deo.  79,  84.  Tet»  it  seems  that  one  ii  not 
estopped  from  denying  the  validity  ol  a  marriage  for  want  of  a  proper 
ceremony,  where  such  ceremony  is  made  absolutely  necessary,  although  the 
other  party  believed  the  marriage  to  be  valid:  See  Bobertaon  v.  Bteuari,  1  Sea. 
Ou.,  4th  ser.,  532;  and  see  Allen  v.  Wood,  4  Moore  ft  S.  510;  S.  C,  1  Bing. 
K.  C  8.  And  a  man  cannot  have  his  marriage  annulled  for  his  own  natural 
inipotency,  if  he  knew  of  his  defect  when  he  contracted  the  marriage:  Shel- 
ford's  Marriage  and  Divorce,  208;  Norton  v.  Seton,  3  Phillim.  147,  162;  nor 
is  a  person  entitled  to  a  divorce  who  knowingly  contracts  marriage  with  an 
inipotent  person:  Shelford*s  Marriage  and  Divorce,  208;  Norton  v.  8eton,  3 
Phillim.  147,  161;  but  if  a  promise  to  marry  is  made  by  a  man  physically 
and  incurably  impotent,  its  breach  will  not  constitute  a  cause  of  action: 
OuBdk  V.  OuUek,  41  N.  J.  L.  13.  If,  however,  the  marriage  is  bigamous  or 
polygamous,  the  doctrine  that  one  will  not  be  permitted  to  allege  his  own 
wrong  does  not,  it  seems,  apply;  and  the  marriage  will  be  annulled  without 
regard  to  the  question  of  knowledge  or  innocence  of  either:  1  Bishop  on 
Harriage  and  Divorce,  sec.  300;  Milu  v.  Chilton,  1  Rob.  Bcc.  684;  GloM  v. 
Olaaa,  114  Mass.  563,  566;  Anonymous,  2  Ihomp.  &  C.  558;  S.  C,  15  Abb. 
Pr.,  N.  S.,  171;  Amory  v.  Amory,  6  Rob.  (N.  Y.)  514,  517;  and  see  Pondtr 
V.  Orakam,  4  Fla.  23;  contra,  T^  v.  T^,  ^5  lad.  44.  The  reason  given 
bgr  Mr.  Bishop  as  most  satisfactory  being  "  that  the  impediment  waa  a  thing 
distinct  from  fraud,  not  depending  in  any  measure  upon  it*"  It  would  seem 
that  the  same  rule  should  apply  to  aa  inoestiiotts  marriage:  See  Augklk  v. 
1  Phillim.  201. 
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Phillips  v.  Ronald. 

[S  BUBH,  2U.] 

Bbxbiff  hrrrsQ  in  Citt  is  Guiltt  of  Gboss  Nbougknob  and  diflregBrd 
of  official  duty,  where  he  refoaes  to  execute  a  writ  of  arrest  with  proper 
diligence,  when  it  is  placed  in  hia  hands  at  an  early  hour  in  the  evening 
with  the  request  and  deniand  that  he  execute  it,  and  with  notice  that 
the  party  named  in  the  writ  is  at  a  hotel  and  will  depart  before  morning. 
For  the  statute  authorizes  the  officer  to  break  into  any  house  or  inclosuro 
at  any  time,  whether  night  or  day,  to  execute  the  writ,  after  first  giving 
proper  notice  of  it,  and  of  his  purpose  to  execute  it. 

Sheriff  and  his  Suketibs  are  at  All  Events  Liable  for  nominal  dam« 
ages  for  a  refusal  by  tho  sheriff  to  execute  a  writ  of  arrest  with  reason- 
able and  proper  diligence,  and  if  such  reasonable  discharge  of  his  duty 
would  have  secured  plaintiff's  debt  or  any  part  of  it,  the  damages  shoold 
be  increased  to  that  extent.  The  measure  of  damages  in  saoh  case  is  the 
probable  loss  sustained  by  plaintiff. 

The  opinion  statefl  the  facts. 

Jeff,  Brown  and  Andrew  Bametty  for  tho  appellants. 

0.  F,  Stirman^  for  the  appellees. 

By  Court,  Williams,  J.  Appellants  having  a  debt  of  $980.40 
upon  Samuel  Wilson,  who  was  absconding  from  Marion  Countj^ 
followed  him  to  Louisville,  and  sued  out  of  the  Jefferson  oourt 
of  common  pleas  a  writ  of  arrest  about  nightfall,  on  January 
15,  1866,  and  had  it  placed  in  the  hands  of  W.  A.  Ronald,  the 
sheriff,  about  early  gas-lighting,  who  not  only  failed  but  re- 
fused to  attempt  to  execute  it  that  night. 

Wilson  was  then  at  the  Planters'  Hotel,  but  a  short  distance 
from  where  Ronald  lived.  The  detective  who  had  been  em- 
ployed by  Phillips  to  find  and  have  Wilson  arrested  admon- 
ished Ronald  that  Wilson  was  at  some  of  the  hotels  in  the 
city;  that  he  was  absconding;  and  that  next  morning  would 
be  too  late  to  execute  it,  and  asked  that  Ronald  appoint  him 
special  bailiff  to  execute  the  writ,  or  that  he,  or  some  of  his 
deputies,  go  to  execute  it  that  night;  but  Ronald  refused  to  do 
either,  asserting  that  he  was  not  compelled  to  execute  the 
process  at  night,  and  that  he  would  attend  to  it  next  morning. 
Wilson,  however,  left  the  hotel  next  morning  at  three  o'clock, 
crossed  over  to  New  Albany,  Indiana,  and  has  not  since  been 
in  Kentucky  so  far  as  is  known. 

On  the  same  day  Mr.  Legross,  at  the  instance  of  Morgan, 
went  over  to  New  Albany,  and  there  received  from  Wilson  a 
check  drawn  by  the  Louisville  and  Nashville  Railroad  Com- 
pany for  seventeen  hundred  dollars,  payable  to  Wilson  and 
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McClelland,  ofa  Hunt,  Morton,  and  Quigley,  bankers  in  Louia- 
ville,  and  cashed  it,  returned  the  money  to  Wilson,  who  paid 
Morgan  one  hundred  dollars  due  from  him,  and  fifty  dollars 
of  which  Morgan  paid  to  Legroes,  as  due  him  on  previous  in- 
debtedness. 

Wilson  and  McClelland  had  previously  jointly  undertaken 
certain  construction  work  on  the  Knozville  extension  of  the 
Lebanon  branch  of  said  Louisville  and  Nashville  railroad, 
but  had  dissolved  partnership,  and  Wilson  had  continued  the 
execution  of  the  contract,  and  had  done  the  work  for  which 
this  requisition  was  due,  though  the  road  company  had  not 
recognized  the  dissolution, — therefore  drew  the  order  in  the 
firm  name. 

Wilson's  property  on  the  road  was  attached  and  sold,  but 
did  not  liquidate  the  attachment  claims,  and  he  having  no 
other  property  in  tfie  state  known  to  the  parties,  the  debt  of 
plaintiffs  may  be  considered  as  lost  or  worthless. 

On  this  state  of  facts,  the  court,  upon  the  trial  of  this  suit 
against  the  sheriff  and  his  securities  on  his  official  bond  for 
failing  to  execute  the  process,  instructed  the  jury  as  in  case  of 
nonsuit;  and  they  having  found  for  defendants,  and  judgment 
being  rendered  thereon,  plaintiffs  seek  a  reversal. 

By  section  744,  Civil  Code,  it  is  provided  that  "the  sheriff 
shall  indorse  upon  every  summons,  order  of  arrest,  or  for  the 
delivery  of  property,  or  of  attachment,  or  injunction,  in  his 
bauds,  the  day  and  hour  it  was  received." 

And  by  section  746,  "  a  sheriff  having  an  order  of  arrest  may 
enter  any  house  or  inclosure  in  which  the  party  to  be  arrested 
may  be  to  arrest  him ;  and,  if  necessary  for  this  purpose,  may 
break  the  house  or  inclosure,  after  having  informed  any  per- 
son therein  of  his  object,"  etc. 

Whatever,  therefore,  may  have  been  the  common  law  as  to 
breaking  into  dwelling-houses  in  ,the  night-time  to  execute 
{HtKess,  this  statutory  provision  must  be  regarded  as  full  au- 
thority to  the  officer  having  a  writ  of  arrest,  for  the  purposes 
of  executing  it  at  any  time,  whether  night  or  day,  to  break 
into  any  house  or  inclosure,  first  having  given  the  proper  no- 
tice of  the  writ  and  his  purpose  to  execute  it. 

Nor  does  the  statute  exempt  the  officer  from  the  due  and 
reasonable  discharge  of  the  duties  of  his  office  after  nightfall; 
for  oftea,  in  this  class  of  cases,  the  writ  can  only  be  executed 
during  the  hours  of  night.  A  reasonable  discharge  of  the  du- 
ties of  the  office  at  all  times,  and  during  all  hours,  is  a  respon- 
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fiibility  attached  to  the  office;  and  he  who  takes  upon  himself 
the  discharge  of  its  duties  voluntarily  assumes  its  responsi- 
bilities; and  as  said  by  this  court  in  Commontaecdih  for  Ashby 
V.  OiUy  14  B.  Mon.  22,  "  he  is  to  act,  in  each  case,  honestly 
and  diligently,  but  with  due  regard  to  his  duties  to  all  liti- 
gants and  to  the  public." 

There  certainly  could  be  nothing  unreasonable  in  request- 
ing and  demanding  of  a  sheriff  living  in  a  city  that  he  should 
attempt  to  arrest  an  absconding  debtor  at  such  an  early  hour 
of  the  niglit,  and  especially  when  he  is  admonished  that  the 
absconder  is  at  some  of  the  hotels,  and  will  depart  before 
morning.  To  attempt  the  arrest  under  such  circumstances 
would  have  been  only  reasonable  and  ordinary  diligence;  the 
refusal  to  do  so  was  gross  negligence  and  disregard  of  official 
duties.  The  measure  of  damages  in  suchjcase  is  the  probable 
loss  sustained  by  the  plaintiffs,  by  the  want  of  proper  diligence 
in  the  officer.  If  the  jury  should  find  that  the  execution  of 
the  writ,  under  the  circumstances  and  facts  of  this  case, 
would  have  secured  the  plaintiffs'  debt,  or  any  part  of  it,  they 
should  find  to  that  extent  for  them;  but  if  they  should  believe 
that  its  execution  would  not  have  secured  the  debt,  or  any 
part  of  it,  then  the  damages  would  be  merely  nominal;  but  if 
there  was  want  of  proper  and  reasonable  diligence  by  the 
sheriff  to  execute  this  writ,  plaintiffs  are,  at  all  events,  enti- 
tled to  nominal  damages;  and  if  loss  occurred  to  them  by 
the  non-exercise  of  such  diligence  and  discharge  of  official 
duty  by  the  sheriff,  and  that  a  reasonable  discharge  of  duty 
would  have  secured  their  debt,  or  any  part  of  it,  their  dam- 
ages  would  be  increased  accordingly. 

The  instruction  of  the  court  was  erroneous;  hence  the 
judgment  is  reversed,  with  directions  for  a  new  trial,  and  fur- 
ther proceedings  in  accordance  herewith. 

It  was  not  essential  to  the  maintenance  of  this  suit  that  the 
suit  of  Phillips  v.  Wilaan  should  have  been  dismissed.  The 
process  therein  remains  unexecuted,  and  though  pending,  the 
suit  is  wholly  unavailing,  and  will  probably  so  remain. 
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^roceoa,  and  liability  for  want  of  anch  diligence:  Note  to  People  t.  Patmer^ 
95  Am.  Dec.  423;  8taU  r.  STroHtoMM,  75  Id.  459;  Chafmam  t.  Tkanbmrgk. 
76  Id.  671»  and  note  57S;  Cole  w.  Parker,  71  Id.  489. 
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Bebby  V.  Snydbb. 

[S  BaSH,  3B6.] 

Bahd-bab  m  Natioablx  Ritxb  is  Subject  of  Pjutatb  OwimtsmPy  and 
the  party  holding  tho  title  thereto  may  mamtain  an  aotion  in  the  nature 
of  trespass  against  one  for  entering  and  removing  sand  therefrom. 

Although  Coubtb  07  Unitbd  Statis  may  regard  navigation  and  oommeroa 
as  controlling  elements  in  testing  their  admiralty  jnriadiction,  and  may 
found  it,  not  upon  tide-water,  but  upon  navigation  and  commeroe,  still 
in  testing  the  rights  of  riparian  owners,  they  recognise  the  common-law 
distinction  between  tide-water  and  fresh  water  in  its  fullest,  broadest 


Doth  uitbkb  Commok  Law  ah d  Law  o7  This  Couhtbt,  land  granted  en 
a  fresh-water  stream  above  the  ebb  and  flow  of  the  tide  extends  to  the 
thread  of  the  main  channel,  unless  ezclnded  in  the  grant,  and  all  accre- 
tions belong  to  the  riparian  owner  as  an  incident  to  his  titles  bot  both 
his  title  and  his  rights  are  held  sabject  to  the  £ree  and  unobstmeted  fight 
of  navigation. 

Whxrb  VntoimA  Patxbt  Issubd  before  the  separation  of  Kentneky  from 
her,  the  rights  of  the  patentee  vested  ondery  and  sboold  be  datermiaed 
by,  ^e  laws  of  Virginia. 

Thb  opinion  states  the  facts. 

Stevenson  and  Myers,  and  M.  C.  Johnson  and  /•  12.  HaUamf 
for  the  appellants. 

CarUeU  and  (yffara,  for  the  appellees. 

By  Court,  Williams,  J.  The  appellees,  being  trustees  of 
Jamestown,  on  the  Ohio  River,  in  Campbell  County,  licensed 
one  Snyder  to  enter  upon  the  sand-bar  in  front  of  said  town, 
and  take  therefrom  sand,  etc.,  to  be  sold  in  the  market  of  Cin- 
cinnati, on  the  opposite  bank  of  the  river.  Appellant,  claim- 
ing  to  be  the  owner  and  in  possession  of  this  sand-bar,  brought 
this  action  in  the  nature  of  an  action  of  trespass  for  entering 
upon  her  said  possession. 

A  tract  of  one  thousand  acres  was  originally  granted  by 
patent,  dated  April  20, 1787,  by  the  state  of  Virginia,  to  James 
Taylor,  assignee  of  Gtoorge  Muse,  *'  beginning  at  said  Taylor's 
upper  comer, — buckeye,  beach,  and  sugar  tree,  on  the  bank  of 
the  river, — running  thence  up  the  river,  binding  on  the  same 
as  it  meanders,"  964  poles.  James  Taylor  conveyed  this  land, 
by  deed  of  March  13, 1788,  to  George  Muse. 

Catty  Shropshire,  and  Catherine  Gregory,  and  her  husband, 
William  Gregory,  claiming  to  be  devisees  of  George  Muse  to 
this  land,  by  their  deed  of  November  14,  1792,  conveyed  it  to 
Washington  Berry,  who  took  possession  of  it  immediately,  and 
■0  continued  in  possession  until  his  death,  in  1813,  a  period  of 
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oyer  twenty  years.  His  widow,  Alice,  and  his  children,  con- 
tinued this  possession  until  1825,  when  284^  acres  of  the  tract, 
embraciog  this  river  line,  was  assigned  her  as  dower.  For 
some  prudential  reason,  Mrs.  Alice  Berry,  in  1830,  obtained  a 
patent  from  the  state  of  Kentucky  for  this  land  assigned  her, 
bounded  by  low-water  mark  on  the  river. 

Major  James  T.  Berry,  appellant's  father,  was  one  of  nine 
children  left  by  their  father,  Washington  Berry;  also  of  their 
mother,  Alice  Berry,  as  heirs  at  law,  she  having  died  in  1837. 

James  T.  Berry,  by  various  means,  became  possessed  of  the 
interest  of  his  co-heirs  to  this  land  allotted  to  their  mother  as 
dower,  and  to  which  she  had  obtained  the  Kentucky  patent, 
when,  in  1846-47,  he  conveyed  an  undivided  interest  therein  to 
J.  M.  McArthur  and  Henry  Walker. 

Berry  and  McArthur,  however,  had,  before  this  conveyance 
to  Walker,  laid  off  the  town  of  Jamestown,  and  conveyed  the 
land  on  which  it  was  situated  to  J.  N.  Taliaferro,  as  a  trustee, 
to  convey  the  lots  as  they  should  direct.  The  individual  in- 
terest of  these  joint  owners  was  afterwards,  by  legal  proceed- 
ings, separated,  and  this  sand-bar  assigned  to  said  Berry,  who 
died  in  February,  1864.  He  directed  a  division  of  his  lands 
by  his  last  will,  and  this  sand-bar  was  assigned  to  appellant 
by  the  division  made  in  pursuance  thereof. 

The  evidence  tends  to  establish  that  when  Washington 
Berry  took  possession  of  the  land,  in  1792,  there  was  then  a 
small  tow-head  just  above  where  the  town  is  now  situated, 
and  that  there  was  a  channel  between  the  bar  and  main  bank; 
that,  by  the  gradual  wearing  away  of  this  tow-head  and  accre- 
tions below  it,  this  channel  has  filled  up,  and  that  now  there 
is  no  channel  between  the  sand-bar  and  bank;  and,  as  this 
may  have  been  only  a  change  from  one  point  to  another  of  the 
land  of  the  same  proprietor,  it  might  perhaps  be  more  strictly 
called  a  reliction;  that  Washington  Berry,  and  those  who 
claim  under  him,  have  had  such  possession  and  control  of  this 
sand-bar  as  its  nature  permits,  it  being  uncovered  by  water 
from  eight  to  nine  months  in  the  year,  bat  so  deeply  covered 
during  the  winter  and  rainy  seasons  as  to  often  admit  the 
largest  and  heaviest  laden,  steamers  plying  on  the  river  to  past 
over  it. 

The  evidence  further  indicates  that  the  original  proprietors, 
for  the  purpose  of  enhancing  the  sale  of  the  lots,  licensed  the 
citizens  or  trustees  to  use  the  sand  for  building  purposes  in 
taid  Jamestown,  and  that  the  citizens  have  so  used  it  at  will 
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without  hindrance,  and  that  even  country  dtisenB  have  fre- 
quently gone  on  it  and  obtained  sand  for  their  purpoeea;  but 
that  Major  Berry,  and  those  under  whom  he  claimed,  also 
used  it  as  their  property,  and  claimed  to  be  in  poeseasion,  fre- 
quently renting  fishing  and  other  privileges. 

The  deed  from  Muse's  devisees  to  Washington  Berry  was 
rejected  as  evidence;  and  the  record  of  the  chancery  suit  di- 
vesting Taliaferro's  heirs  of  the  legal  title  was  also  rejected. 

The  plat  of  the  town  by  which  the  lots  were  sold,  and  as 
we  understand  the  evidence,  shows  that  between  Front  Street 
and  the  bank  of  the  river  there  was  a  rather  crescent-shaped 
piece  of  ground,  which  was  also  dedicated  as  a  common,  but 
which  did  not  include  the  sand-bar;  and  it  is  admitted  in  the 
record  that  the  sand  was  taken  from  that  part  of  the  bar  not 
included  in  the  deed  of  trust  from  Berry  and  McArthur  to 
Taliaferro.  Besides,  by  section  5  of  the  act  approved  March 
1,  1848,  incorporating  Jamestown,  and  authorizing  a  sale  of 
lots,  in  vrhich  said  deed  of  trust,  for  the  purpose  of  holding 
and  conveying  the  legal  title  to  the  lots,  by  Berry  and  McAr- 
thur to  Taliaferro,  was  recognized,  "  the  said  proprietors  re- 
serve to  themselves  all  ferry  rights  in  front  of  said  town,  and 
all  other  rights  and  immunities  which  they  are  by  law  entitled 
to,  and  which  they  have  not  heretofore  disposed  of." 

As  the  sand  was  taken  from  land  not  included  in  this  deed 
of  trust,  it  is  not  necessary  for  us  to  investigate  the  objects 
and  legal  effect  of  that  deed,  nor  whether,  as  the  specific  trusts 
had  been  performed,  and  since  Taliaferro's  death  another 
trustee  has  been  appointed  in  his  stead  by  order  of  court,  the 
legal  title  still  continues  in  his  heirs,  or  has  passed  out  of 
them.  It  is  said  to  be  rejected  because,  in  a  suit  to  obtain 
the  legal  title,  all  of  Taliaferro's  heirs  were  not  served  with 
process;  but  if  it  be  conceded  that  they  still  held  the  legal 
title,  and  were  essential  parties,  we  apprehend  it  was  good  as 
against  those  who  were  served.  But  in  a  subsequent  suit  by 
Tompkins  to  foreclose  a  mortgage  to  him  by  McArthur,  a  par- 
tition and  conveyance  was  made,  allotting  to  James  T.  Berry, 
appellant's  ancestor,  this  sand-bar  in  controversy;  and  the 
then  trustee,  appointed  as  Taliaferro's  successor,  was  a  party  to 
the  suit;  so,  whatever  legal  title  Taliaferro  may  have  once  had, 
none  remained  in  his  heirs  after  these  various  proceedings. 

It  is  insisted  that  there  is  no  proof  that  those  conveying  to 
Washington  Berry  as  Muse's  devisees  '^  were  his  heirs,"  and 
that  there  is  no  sufficient  description  of  the  land  in  their 
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deed.  It  was  certainly  not  essential  that  devisees  should  be 
heirs  at  law.  If  they  were  devisees,  that  would  be  sufiBcient. 
But  if  it  was  meant  that  their  identity  as  devisees  was  not 
made  out,  we  apprehend  that,  after  a  lapse  of  near  three  quar- 
ters of  a  century  under  a  deed,  it  would  seem  rather  late  to 
require  proof  as  to  the  character  of  the  vendors  or  the  identity 
of  the  land;  but  in  this  action  we  suppose  it  at  least  was  com- 
petent to  show  the  character  and  extent  of  the  holding. 

But  as  the  possession  was  of  the  only  character  of  which 
this  land  was  susceptible,  and  fully  made  out  by  the  parol 
proof,  no  peremptory  instruction  should  have  been  given  to  the 
jury  to  find  against  the  plaintiff  unless  that  holding  was  tor* 
tious,  and  that  it  cannot  be  if  this  land  could  be  private  prop- 
erty; therefore,  the  important  and  controlling  inquiry  involves 
the  question  whether  it  was  or  could  be  private  property  ap- 
pendant to  Taylor's  original  patent. 

There  is  only  one  view  in  which  the  Kentucky  patent  to 
Mrs.  Alice  Berry  could  be  important,  and  that  is,  if  the  land 
between  high  and  low  water  lines  is  susceptible  of  being 
granted  by  the  state,  but  was  excluded  by  the  Virginia  patent 
to  Taylor,  then  it  belonged  to  Kentucky,  as  inheriting  the  sov- 
ereign rights  of  Virginia,  and  could  pass  by  her  grant. 

But  we  return  to  the  main  question.  It  is  insisted  that  the 
Ohio  River  is  a  public  navigable  stream,  and  therefore  no  part 
of  its  bed  is  to  be  presumed  as  granted  to  private  persons,  but 
belongs  to  the  public  at  large;  because,  as  the  tide  ebbs  and 
flows  in  all  the  rivers  of  England,  and  none  or  but  few  waters 
there  are  navigable,  except  tide-water,  that  therefore  navigable 
rivers  were  correctly  described  by  the  common  law  to  be  those 
in  which  the  tide  ebbed  and  flowed;  but  that  navigability  is 
the  principal  thing, — the  flowing  of  the  tide  but  a  mere  inci- 
dent. When,  therefore,  we  find  here  other  navigable  waters, 
the  flowing  of  the  tide  being  no  test,  the  same  consequences, 
properties,  and  incidents  attach  as  are  given  by  the  jurists  of 
England  to  its  navigable  waters,  whatever  may  be  the  new 
definitions. 

To  this  it  may  be  replied  that  however  the  courts  of  the 
United  States  may  regard  navigation  and  commerce  as  the 
controlling  elements  in  testing  their  admiralty  jurisdiction, 
and  founding  this,  not  upon  tide-water,  but  navigation  and 
commerce;  yet,  in  testing  the  rights  of  riparian  owners,  they 
recognize  the  common-law  distinction  between  tide*water  and 
fresh  water  in  its  fullest,  broadest  sense. 
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It  may  be  Baid  that  8o  long  as  the  ocean  keepe  its  bed,  and 
Qatore's  preeent  frame  shall  continue  to  exist,  there  will  always 
be  water  up  to  the  ocean's  level  in  all  those  channels  where 
the  tide  ebbs  and  flows,  and  this  not  dependent  upon  the 
water  falling  in  rain;  therefore,  these  channels  are  filled  to 
ocean's  level  twice  every  twenty-four  hours,  and  are  constantly 
and  uniformly  navigable.  Their  navigability  does  not  depend 
upon  a  season  more  or  less  rainy,  but  on  the  constant,  unvary- 
ing laws  of  nature,  and  will  remain  as  surely  navigable  as  the 
aea  itsel£  Though  not  so  deep,  their  surface  level  is  the  same; 
hence,  without  violence  of  expression  or  idea,  they  are  called 
**  arms  of  the  sea." 

But  it  is  difierent  with  all  the  great  rivers  of  the  earth  above 
tide-water.  These  are  dependent  for  their  supply  from  the 
clouds.  The  Ganges,  Nile,  Danube,  Amazon,  Rio  Plata,  Del 
Norte,  St.  Lawrence,  Mississippi,  and  the  Ohio,  would  soon  be 
but  stagnant  pools,  or  present  dry  beds,  but  for  their  supply 
from  rain.  It  is  ascertained  that  over  three  hundred  inches 
in  depth  of  rain  annually  falls  on  the  eastern  slope  of  the 
South  American  continent;  hence  its  system  of  magnificent 
rivers,  nowhere  else  to  be  found. 

On  our  own  continent,  where  the  annual  average  of  rain  is 
to  the  deptli  of  forty  inches,  we  have  a  system  of  noble  streams, 
navigable  for  thousands  of  miles  into  the  interior,  among  the 
most  important  of  which  is  the  Ohio;  whilst  in  the  north  of 
Africa  but  little  or  no  rain  falls,  and  it  has  no  rivers,  save  the 
Nile,  the  source  of  which  is  beyond  those  rainless  regions,  and 
recently  discovered  to  be  a  great  interior  lake.  But,  as  mat- 
ters of  geography  as  well  as  of  law,  there  are  fresh-water  rivers 
in  England  which  have  been  navigable  above  tide-water  for 
centuries  jMist,  and  in  which  the  riparian  rights  of  the  owners 
of  the  soil  were  recognized  and  defined. 

In  Sir  Matthew  Hale's  treatise,  in  the  volume  entitled  Har- 
grave's  Law  Tracts,  —  the  first  four  chapters  of  which  are  to 
be  found  in  the  notes  to  Ex  parte  JermingSy  6  Cow.  536-543, — 
in  chapter  1  he  says:  ''  Fresh  rivers,  of  whatsoever  kind,  do 
of  common  right  belong  to  the  owners  of  the  soil  adjacent,  so 
that  the  owners  of  the  one  side  have,  of  common  right,  the 
property  of  the  soil,  and  consequently  the  right  of  fishing, 
re$que  jUum  aquXj  and  the  owners  of  the  other  side  the  right 
of  soil  or  ownership,  and  fishing  into  the  filum  aquas  on  their 
side."  ^'  If  a  fresh  river  between  the  lands  of  two  lords  or 
owners  do  insensibly  gain  on  one  side  or  the  other  side,  it  is 
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held  that  the  propriety  oontinaes  as  before  iii  the  river." 
'^Though  fresh  rivers  are,  in  point  of  proprietyi  as  hefore, 
prima  facie  of  a  private  interest,  yet,  as  well  fresh  rivers  as 
salt,  or  such  as  flow  and  reflow,  may  be  under  these  two 
servitudes,  or  affected  by  them,  viz.,  one  of  prerogative,  be- 
longing  to  the  king,  and  another  of  public  interest,  belonging  to 
the  people  in  general." 

In  chapter  2,  the  one  of  prerogative,  *^  that  no  man  may  set 
up  a  common  ferry  for  all  passengers  without  a  prescription, 
time  out  of  mind,  or  a  charter  from  the  king";  and  though 
he  may  set  up  a  ferry  for  his  own  use  and  that  of  his  family, 
yet  he  may  not  do  so  for  all  the  king's  subjects,  and  charge 
them  at  his  own  pleasure;  for  the  king  claims  to  put  such 
under  a  public  regulation,  '^  that  it  give  attendance  at  due 
times,  keep  a  boat  in  due  order,  and  take  but  reasonable  toll." 

Also  an  interest  of  jurisdiction,  ''  in  reference  to  common 
nuisances  in  or  by  rivers";  and  another  part  of  the  *' king's 
jurisdiction  in  reformation  of  nuisances;  to  reform  and 
punish  nuisances  in  all  rivers,  whether  fresh  or  salt,  that 
are  a  common  passage,  not  only  for  ships  and  greater  vessels, 
but  also  for  smaller,  as  barges  or  boats;  to  the  obstructions  or 
annoyances  that  are  therein  to  such  common  passage;  for  as 
the  common  highways  on  the  land  are  for  the  common  land 
passage,  so  these  kind  of  rivers,  whether  fresh  or  salt,  that 
bear  boats  or  barges,  are  higgways  by  water;  and  as  the  high- 
ways by  land  are  called  altx  via  regia,  so  these  public  rivers 
for  public  passage  are  called  Jluvii  regales  and  haut  streames  U 
roy;  not  in  reference  to  the  propriety  of  the  river,  but  to  the 
public  use;  all  things  of  public  safety  and  convenience  being 
in  a  special  manner  under  the  king's  care,  supervision,  and 
protection." 

In  chapter  3,  the  one  of  public  interest  as  to  "  rivers,  as  well 
fresh  as  salt,  that  are  of  common  public  use  for  carriage  of 
boats  and  lighters,  and  these,  whether  they  are  fresh  or  salt, 
whether  they  flow  or  reflow,  or  not,  are  prima  facie  fublid 
juris,  common  highways  for  man  and  goods,  or  both,  from 
one  inland  town  to  another.  Thus  the  rivers  of  Wey,  of 
Severn,  of  Thames,  and  divers  others,  as  well  above  the 
bridges  and  ports  as  below,  as  well  above  the  flowings  of  the 
sea  as  below,  and  as  well  where  they  have  come  to  be  private 
property  as  in  what  part  they  are  of  the  king's  propriety,  are 
rivers  juris  publid;  and  therefore,  all  nuisances  and  impedi- 
ments of  passage  of  boats  and  vessels,  though  in  the  private 
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mO  of  any  penm,  may  be  pmiiBhed  by  indiotment  and  r^ 
moved;  and  this  was  the  reason  of  the  statute  of  Magna 
Charta,  cap.  23." 

"Theee  kinds  of  nmaanoeB  were  each  aa  hindered  or  ob- 
itnicted  the  passage  of  boats,  as  weixs,  piles,  choking  up  <^ 
passage  with  filth,  diverting  of  the  water  by  cuts  or  trenches, 
decay  of  banks,  or  the  like;  and  they  were  reformed,  some- 
tunes  by  indictment  or  presentment  in  the  leets,  sessions  <^ 
the  peace,  oyer  and  terminer,  or  before  justices  of  asnze, 
oftentimes  in  the  king's  bench,  for  nuisances  in  the  riven 
Trent,  Ouse,  Severn,  Leigh,  and  generally  in  all  other  rivers, 
within  the  bodies  of  counties  which  had  common  passage  of 
boats  or  barges,  whether  the  water  were  fresh  or  salt,  the 
king's  or  a  subject's." 

Thus  at  a  very  early  period  the  common  law  of  our  British 
ancestors  fully  recognized  the  proprietorship  of  the  ownere 
of  the  soil  to  the  middle  of  the  main  channel  of  fresh- 
water rivere,  which  were  recognized  as  pubUo  highways,  and 
in  which  the  public  had  the  unobstructed  right  of  naviga- 
tion, and  with  which  the  owner  of  the  soil  could  in  no  man- 
ner interfere;  yet  he  had  many  private  and  riparian  rights, — 
indeed,  every  right  which  did  not  interfere  with  the  people's 
right  of  navigation  and  commerce. 

This  riparian  right  of  gain  is  founded  upon  this  strong 
equity  that  as  the  ownera  of  the  land  adjoining  rivere  must 
suffer  the  loss  by  the  wasting  and  diluvion  of  their  soil,  so 
they  are  entitled  to  the  gains  by  accretion;  that  as  the  gov- 
enunent  does  not  warrant  the  patentee  against  losses,  so  it 
will  not  claim  the  gains  to  his  lands;  for  it  is  but  equitable 
and  mutual  that,  as  he  must  run  the  hazard  of  loss,  so  he 
should  be  entitled  to  the  chances  of  gain. 

The  English  conmion  law,  which  our  ancestors  brought 
with  them  to  this  continent,  recognized  the  land  granted  on  a 
fresh-water  river  as  extending  to  the  thread  of  the  main  chan- 
nel, unless  the  words  of  the  grant  excluded  this,  whilst  the 
rale  was  different  on  all  those  rivere,  or  that  part  of  the  river 
subject  to  the  ebb  and  flow  of  the  sea;  or  in  other  words,  a 
different  rule  prevailed  at  that  point  it  ceased  to  be  a  fresh- 
water and  became  a  salt-water  river. 

That  learned  commentator,  Chancellor  Kent  (in  volume  3, 
Conmentaries,  527,  Comstock's  edition),  commenting  on  ripa- 
rian rights,  says  ^  that  by  the  common  law  the  right  of  soil 
of  ownen  bounded  by  the  sea,  or  on  navigable  rivere,  where 
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the  tide  ebbe  and  flows,  extends  only  to  ordinary  high-water 
mark,  and  that  the  shore  below  belongs  to  the  state  as  trustee 
for  the  public;  and  that  in  England  the  crown,  and  in  this 
country  the  people,  have  the  absolute  proprietary  interest; 
though  it  may,  by  grant  or  prescription,  become  private  prop- 
erty, still  the  public  have  a  common-law  right  to  navigate 
over  every  part  of  a  common  navigable  river,  and  on  the  lakes, 
for  the  sovereign  is  trustee  for  the  public,  and  the  use  of  navi- 
gable waters  is  inalienable;  and  that  the  shores  of  navigable 
waters,  and  the  soil  under  them,  belong  to  the  state  in  which 
they  are  situated  as  sovereign,  and  the  right  of  sovereignty  in 
public  rivers  above  the  flow  of  the  tide  is  the  same  as  in  tide- 
waters; and  that  they  are  juris  publiei^  ^  except  that  the  pro- 
prietors adjoining  such  rivers  own  the  soil  ad  filum  aqum.^ 
But  grants  of  land  bounded  on  rivers,  or  upon  the  margin  of 
the  same,  or  along  the  same  above  tide-water,  carry  the  ex- 
clusive right  and  title  of  the  grantee  to  the  cent^  of  the 
stream,  unless  the  terms  of  the  grant  clearly  denote  the  in- 
tention to  stop  at  the  edge  or  margin  of  the  river;  and  the 
public,  in  cases  where  the  river  is  navigable  for  boats  and 
rafts,  have  an  easement  therein,  or  right  of  passage,  subject  to 
the  ju8  publicum  as  a  public  highway.  The  proprietor  of  the 
adjoining  banks  have  a  right  to  use  the  land  and  water  of 
the  river  as  regards  the  public,  in  any  way  not  inconsistent 
with  the  easement It  would  require  an  express  excep- 
tion in  the  grant,  or  some  clear  and  unequivocal  declaration, 
or  certain  and  immemorial  usage,  to  limit  the  title  of  the 
owner  in  such  cases  to  the  edge  of  the  river.  Where  a  stream 
is  used  in  a  grant  as  a  boundary  or  monument,  it  is  used  as 
an  entirety  to  the  center  of  it,  and  to  that  extent  the  fee 

passes If  a   fresh -water  river  running  between  the 

lands  of  separate  owners  insensibly  gains  on  one  side  or  the 
other,  the  title  of  each  continues  to  go  ad  filum  medium  aqusc. 
....  This  is  the  general  doctrine  as  to  aUuvians.  If  soil  be 
formed  by  islands,  or  relicted  land  out  of  the  sea  or  a  river 
by  slow  and  imperceptible  accretion,  it  belongs,  in  the  case 
of  the  sea  or  navigable  rivers,  to  the  sovereign;  and  in  cases 
of  rivers  not  navigable,  in  the  common-law  sense  of  the  term,  or 
above  where  the  sea  ebbs  and  flows,  it  belongs  to  the  owners  of 
the  adjoining  lands." 

And  this  has  been  the  recognized  rqle  of  a  very  large  ma- 
jority of  the  American  states,  touching  almost  every  important 
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river  of  the  continent,  and  embracing  nearly  eveiy  state  bor- 
dering on  the  Ohio  and  MisBisfiippi  rivers,  including  Virginia. 

As  this  was  a  Virginia  patent,  issued  before  the  separation 
of  Kentucky  from  her,  the  rights  of  the  patentee  vested  under 
the  laws  of  Virginia,  and  are  protected  by  the  compact  be* 
tween  her  and  her  daughter,  Kentucky;  and  to  deprive  him 
or  his  vendees  of  any  rights  acquired  by  her  patent,  or  to  cir- 
comscribe  the  boundaries  within  narrower  compass  than  did 
her  laws,  is  a  violation  in  spirit  and  letter  of  said  compact, 
which  is  now  made  of  constitutional  sanction  and  sacredness, 
and  which  expressly  provides  (section  7),  that  all  private 
rights  and  interest  of  lands  derived  from  the  laws  of  Virginia 
prior  to  such  separation  shall  remain  valid  and  secure,  and  be 
determined  by  the  Virginia  laws. 

Maine:  Morrison  v.  Keen^  3  Me.  474;  Brown  v.  Chadboume^ 
81  Id.  9  [50  Am.  Dec.  641]. 

Massachusetts:  Siorer  v.  Freeman^  6  Mass.  439  [4  Am.  Dec. 
156];  King  v.  King,  7  Id.  496;  Lant  v.  Holland,  14  Id.  149; 
EoJUh  V.  Dwighi,  17  Id.  289  [9  Am.  Dec.  145]. 

New  Hampshire:  Claremont  v.  Carleton,  2  N.  H.  369  [9  Am. 
Dec.  88];  GreenUaf  v.  KUion,  11  Id.  631. 

Connecticut:  Adams  v.  Pecae,  2  Conn.  483;  Warner  y.  South' 
mnh,  6  Id.  471. 

New  York:  Jackson  v.  Reeves,  3  Gaines,  307;  People  v.  Piatt, 
17  Johns.  195  [8  Am.  Dec.  382];  Hooker  v.  Cummings,  20  Id. 
90  [11  Am.  Dec.  249];  Ex  parte  Jennings,  6  Cow.  618  [16 
Am.  Dec.  447];  Varick  v.  Smith,  5  Paige,  137  [28  Am.  Dec. 
417];  Ryckman  v.  Parkins,  5  Id.  547;  Canal  CommWs  v.  People, 
6  Wend.  447;  People  v.  Canal  Appraisers,  13  Id.  358;  Canal 
Appraisers  v.  People,  17  Id.  571;  PearsaU  v.  Post,  20  Id.  Ill; 
Post  V.  PearsaU,  22  Id.  425;  Commissioners  v.  KempshaU,  26 
Id.  404;  and  others. 

New  Jersey:  Arnold  v.  Mundy,  6  N.  J.  L.  1  [10  Am.  Dec. 
856];  BeU  v.  Oough,  23  Id.  624. 

Maryland:  Brown  v.  Kennedy,  6  Har.  &  J.  195  [9  Am.  Dec. 
603]. 

Virginia:  Hays  v.  Bowman,  1  Rand.  417;  also  Mead  v. 
Haynes,  3  Id.  33. 

North  Carolina:  Harrarnond  y.  MeOlaughon,  Tayl.  136. 

Alabama:  Hagan  v.  Campbell,  8  Port.  9  [33  Am.  Dec.  267]. 

Georgia:  Yowng  v.  Harrison,  6  Ga.  141;  Jones  v.  Water  Lot 
Co.,  18  Id.  539. 

Mississippi:  Morgan  v.  Beading,  3  Smedes  &  M.  366. 
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Lonieiana:  Morgan  y.  Idvingstonj  6  Martin,  O.  S.,  216;  Jf«- 
fUcipality  No.  M  ▼.  CMm  Press,  18  La.  122;  S.  C,  18  Id.  278 
(36  Am.  Dec.  624]. 

TenneBBee:  StuaH  ▼.  Clark^  3  Swan,  9  [58  Am.  Dec  49]; 
Overruling  Elder  ▼•  Benson^  6  Hemp.  358. 

Illinois:  Middlekm  y.  Pritchardj  3  Scam.  610  [38  Am.  Dee. 
112]. 

Wisconsin:  Jones  y.  Pettiboney  2  Wis.  808. 

Ohio:  Young  v.  McEntirej  3  Ohio,  495;  Blanchard  y.  Porter^ 
11  Id.  138;  Walker  y.  Board  of  Works,  16  Id.  640. 

Also,  including  the  decision  of  the  supreme  court  of  the 
United  States  {Handley  v.  Anthony,  6  Wheat.  374),  in  which 
it  decided  that  Virginia  had  ceded  all  the  land  &x>m  the  Ohio 
Riyer  at  ordinary  low  water  on  its  north,  and  that  the  accre- 
tions on  the  north  bank  in  Indiana  belonged  to  her  jurisdic- 
tion, and  were  subject  to  her  laws. 

And  in  Jones  y.  Sovlard,  24  How.  63,  decided  by  the  supreme 
court,  December,  1860,  it  appeared  that  St.  Louis,  Missouri,  was 
incorporated  in  1809,  by  an  order  of  the  common  pleas  court 
for  the  district  of  Louisiana,  the  eastern  boundary  being  from 
the  last  call  on  the  river;  thence  by  the  Mississippi  to  the 
place  first  mentioned,"  the  beginning  being  on  the  riyer.  That 
June  13,  1812,  Congress  confirmed  the  titles  of  the  inhabi- 
tants of  out-lots,  village  lots,  etc.,  which  were  to  be  surveyed; 
and  enacted  also  that  all  town  or  village  lots,  out-lots,  or 
common  field  lots,  included  in  such  survey,  which  do  not 
rightfully  belong  to  individuals,  nor  held  as  commons,  or  such 
as  shall  be  reserved  by  the  President  of  the  United  States  for 
military  purposes,  are  reserved  for  the  support  of  schools  as 
as  aforesaid. 

In  1812,  there  was  a  naked  sand-bar  in  the  river,  near  the 
town,  which  was  then  surrounded  on  all  sides  by  fresh  water, 
— navigable,  in  fact,  for  the  crafts  usually  navigating  the 
river,  and  was  covered  by  ordinary  high  water,  when  the  river 
was  within  its  banks;  that  it  continued  so,  and  unfit  for  cul- 
tivation^ until  after  Missouri  was  admitted  into  the  Union; 
that  it  was  part  of  an  island  known  as  Duncan's,  which  was 
formed  by  said  sand-bar,  after  the  admission  of  the  state; 
and  that  they  were  always  west  of  the  main  channel  of  the 
river;  and  if  the  boundary  is  to  be  construed  as  extending  to 
the  middle  of  the  main  channel,  are  within  township  46  north, 
range  7  east,  of  the  fifth  principal  meridian,  and  within  the 
assignment  to  the  schools  and  out-boundary  directed  to  be 
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mn  by  the  act  of  1S12,  if  said  boundary  is  also  to  be  con- 
Btrued  as  extending  to  the  middle  of  the  main  channel;  that 
it  was  also  within  Duncan's  pre-emption  entry;  and  that,  by 
Bobeequent  acts,  it  had  been  surveyed,  and  reported  as  tbe 
Dorihem  half  of  United  States  survey  404,  of  the  St.  Louis 
series  of  school  lands,  in  1836,  and  reported  as  being  within 
the  city  of  St.  Louis  as  it  stood  incorporated  in  1812;  and  it 
was  included  in  the  city  block  87«3. 

In  1831,  Congress  had  relinquished  to  the  state  the  title 
to  all  lots  reserved  for  school  purposes,  to  be  sold  and  con- 
trolled for  such  purposes  by  it. 

Id  1833,  the  state  legislature  created  a  school  corporation^ 
and  vested  in  it  the  title  and  control  of  these  lots  and  lands,, 
and  Soulard  held  their  title  as  vendee. 

Jones,  as  vendee  of  Duncan,  claimed, — 1.  Under  an  entry 
made  by  Robert  Duncan,  in  1835,  including  the  sand-bar,  but 
which  had  been  canceled  by  the  commissioner  of  the  gen- 
eral land  office  as  illegal;  2.  Under  an  act  of  the  state 
legislature  of  1851,  transferring  the  title  of  Duncan's  Island, 
including  this  sand-bar,  to  the  city  of  St.  Louis,  which  title  he 
held  as  its  vendee. 

This  land,  upon  which  St.  Louis  was  originally  laid  out, 
belonged  to  the  United  States;  consequently,  tbe  direct  and 
immediate  and  controlling  question  was,  whether  the  title  of 
the  government  extended  to  the  middle  of  the  main  chan- 
nel, and  was  embraced  in  the  river  boundary  of  the  town  as 
originally  described,  and  whether  this  accretion  became  an 
out-lot  of  the  town,  reserved  for  school  purposes,  and  the  title 
u)  which  passed,  by  the  congressional  act  of  1831,  to  the 
state  for  school  purposes,  and  was  vested  in  the  school  cor- 
poration created  by  the  state  enactment  of  1833,  and  passed 
by  this  corporation  to  Soulard;  or  whether  it  was  to  be  gov- 
erned by  the  common-law  rules  applicable  to  tide-water  and 
narigable  rivers,  and  the  title  to  the  lands  below  high-water  - 
line,  presumed  to  be  reserved  by  the  sovereign;  and  if  so,  the: 
United  States  not  having  parted  with  the  title  until  Missouri 
became  a  state  of  the  Union,  the  title  thereto  vested  in  her 
as  the  sovereign,  and  passed  to  the  city  by  her  enactment  off 
1851,  and  was  vested  in  Duncan  as  her  vendee,  and  passed 
by  his  deed  to  Jones. 

In  reference  to  whether  grants  of  land,  bounded  by  fresh- 
water rivers,  where  the  expressions  designating  the  water-line^ 
ire  general,  confer  the  proprietorship  on  the  grantee  to  th^ 
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middle  thread  of  the  etreami  aud  entitle  him  to  the  accretiooSv 
the  court  said: — 

"  We  think  this,  as  a  general  rule,  too  well  settled  as  part 
of  the  American  and  English  law  of  real  property  to  be  open 
to  discussion;  and  the  inquiry  here  is,  whether  the  rule  applies 
to  so  great  and  public  a  watercourse  as  the  Mississippi  is  at 
the  city  of  St.  Louis.  The  land  grant  to  which  the  accretion 
attached  has  nothing  peculiar  in  it  to  form  an  exemption  from 
the  rule;  it  is  an  irregular  piece  of  land  of  seventy-nine  acres, 
found  vacant  by  the  surveyor-general,  and  surveyed  by  him  as 
a  school  lot,  in  conformity  to  the  act  of  1812. 

''  The  doctrine  that,  on  our  rivers,  where  the  tide  ebbs  and 
flows,  grants  of  land  are  bounded  by  ordinary  high-water 
mark,  has  no  application  in  this  case,  nor  does  the  sise  of  the 
river  alter  the  rule.  To  hold  that  it  did  would  be  a  dangerous 
tampering  with  riparian  rights,  involving  litigation  concerning 
the  size  of  rivers  as  matter  of  fact,  rather  than  proceeding  on 
established  principles  of  law.'* 

The  court  proceeds  then  to  determine  that  the  city  charter 
of  1809  extended  to  the  middle  of  the  main  channel  of  the 
river;  and  that  Soulard  held  the  legal  title,  and  that  Joneses 
title  was  unavailing.  It  is  hardly  necessary  to  say  that  this 
adjudication  by  the  supreme  court  of  the  United  States  is  a 
full  response  to  all  that  part  of  appellee's  argument  insisting 
that  this  construction  would  violate  various  acts  of  Congress 
relative  to  the  Mississippi  River  and  its  tributaries. 

In  Banks  v.  Ogden^  2  Wall.  67,  the  supreme  court  of  the 
United  States  held,  where  the  proprietor  to  an  addition  to  the 
city  of  Chicago  had  Idd  off  a  street  to  the  water  line  on 
the  lake,  that  he  retained  the  legal  tide  to  half  the  street  next 
the  water,  subject  to  the  public  use  of  the  street,  and  was 
entitled  to  the  accretion  of  more  than  eighteen  hundred  feet, 
made  by  the  lake,  and  apply  the  common-law  rules  relative 
to  the  rights  of  owners  on  fresh-water  streams  to  these  truly 
great  inland  seas. 

If  the  riparian  owner  is  entitled  to  the  accretions  made  on 
the  shores  of  these  great  basins  of  fresh  water,  containing  thou- 
sands of  square  miles,  without  current  or  tide,  and  the  depths 
of  which  are,  in  many  places,  almost  beyond  soundings,  navi- 
gated by  the  character  of  vessels  and  appliances  known  to  the 
seas  and  oceans,  their  cities  and  ports  partaking  of  the  char- 
acter of  the  maritime  ports  of  the  great  highways  of  the  world, 
it  is  hard  to  perceive  why  the  riparian  owner  should  not  be 
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entitled  to  the  accretions  on  our  rivers,  rarely  more  than  a 
mile,  and  perhaps  never  over  two  miles,  in  width;  nor  is  there 
an3rthing  in  this  construction  inconsistent  with  the  compact 
between  Virginia  and  Kentucky  for  the  Ohio  River,  notwith- 
standing the  title  of  the  ripaiian  owners  to  the  thread  of  the 
main  channel  of  the  stream  must  always  remain  a  public  navi- 
gable highway,  and  the  use  thereof  free  to  all  the  citizens  of 
the  states  of  the  Union,  and  the  riparian  owner  holds  subject 
to  these  uses;  but  this  public  right  to  use  the  river  does  not 
include  the  right  to  dig,  use,  and  transport  the  soil  or  sand  of 
its  banks,  nor  in  any  manner  to  infringe  upon  the  private  legal 
rights  of  the  riparian  owner,  not  subordinated  to  the  public 
use  of  the  river  for  purposes  of  commerce  and  navigation. 

Whatever,  therefore,  may  be  the  rights  of  the  trustees  and 
citizens  of  Jamestown,  under  the  license  of  the  original  pro- 
prietors, to  enter  upon  this  sand-bank  for  the  use  of  buildings, 
etc.,  erected  in  the  town,  they  have  no  right  to  dig  and  trans- 
port this  sand  to  other  markets,  and  consequently  could 
license  no  one  else  to  do  so,  unless  by  some  means  they  have 
become  possessed  of  Berry's  title  thereto. 

The  terms  of  the  original  grant  by  Virginia  to  James  Taylor 
do  not  exclude  the  land  between  ordinary  high-water  mark 
and  middle  of  the  main  channel;  therefore  the  grant  conveyed 
the  land  to  the  middle  of  the  main  channel  of  the  river,  and 
consequently  all  accretions  belonged  to  the  riparian  owner  as 
an  incident  to  his  title. 

We  are  not  apprised  that  this  question  has  ever  before  been 
directly  presented  to  or  decided  by  this  court;  yet  we  think 
the  principle  accords  with  the  common  law,  is  sustained  by 
the  overwhelming  majority  of  the  American  states,  though 
among  these  there  is  some  conflict,  and  by  a  series  of  un- 
broken decisions  of  the  supreme  court  of  the  United  States; 
and  when  we  regard  the  dignity,  ability,  and  integrity  of  this 
court,  and  the  national  character  of  these  great  internal  fresh- 
water rivers,  we  must  receive  its  decisions  as  of  the  highest 
and  most  respectable,  if  not  binding,  authority;  and  before 
we  would  depart  from  its  adjudications  upon  this  question, 
and  as  to  these  rivers,  would  require  demonstration  that  it 
had  departed  from  authority  and  principle. 

After  elaborate  and  able  argument  for  each  party,  this  case 
was  first  submitted  at  the  December  term,  1866.  The  court, 
after  consideration^  determined  to  order  a  reargument  for  the 
June  term,  1867;  but  it  was  then  continued  until  the  present 
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term,  when  it  was  again  elaborately  argued.  Thus,  after  two 
arguments,  and  a  year's  consideration  and  investigation,  a 
majority  of  the  court  have  come  to  a  deliberate  and  not  hasty 
or  inconsiderate  determination,  Judge  Robertson  dissenting. 

As  various  errors  were  committed,  and  several  departures 
from  the  principles  of  this  opinion,  the  judgment  is  reversed, 
with  directions  for  a  new  trial  and  further  proceedings  con- 
formable herewith. 

Robertson,  J.  According  to  the  common  law  of  England, 
maritime  jurisdiction  over  its  rivers  emptying  into  the  sea 
does  not  extend  higher  than  the  ebb  and  flow  of  the  tide,  and 
the  riparian  rights  of  the  owners  of  land  bounded  by  its  rivers 
below  tide-water  do  not  extend  beyond  ordinary  high-water 
mark;  but  above  tide-water«  extend  to  the  middle  of  the  river, 
ad  medium  filum  aqux. 

The  only  reason  for  that  anomalous  and  apparently  incon- 
gruous doctrine  is,  that  the  periodical  ebb  and  flow  of  the  tide 
twice  in  twenty-four  hours  require  that  the  facility  and  secu- 
rity of  navigation  should  not  be  disturbed  by  private  ownership 
of  the  shores  between  high  and  low  water  mark,  which  there- 
fore is  held  to  be  jua  publicum;  and  that  as  the  rivers  of  that 
country,  comparatively  small,  short,  and  shallow  above  tide- 
water, are  not  fit  for  general  or  useful  navigation  as  com- 
mercial streams,  they  are  not  deemed,  for  practical  use, 
navigable;  and  therefore  in  that  country  tide-water  and  navi- 
gability are  considered  synonymous,  and  no  river  above  the 
ebb  and  flow  of  the  tide  is  deemed  or  called  a  navigable 
stream.  This  doctrine  is  local,  and  is  not  American.  Conse- 
quently the  supreme  court  of  the  United  States,  in  the  case  of 
Oenessee  Chief  y.  Fitzhughy  12  How.  454,  said: — 

*'  There  is  certainly  nothing  in  the  ebb  and  flow  of  the  tide 
that  makes  the  water  peculiarly  suitable  for  admiralty  juris- 
diction, nor  anything  in  the  absence  of  a  tide  that  renders  it 
unfit.  If  it  is  a  public  navigable  water  on  which  commerce 
is  carried  on  between  difierent  states  or  nations,  the  reason  for 
the  jurisdiction  is  precisely  the  same;  and  if  a  distinction  is 
made  on  that  account,  it  is  merely  arbitrary,  without  any 
foundation  in  reason,  and  indeed  would  seem  to  be  inc<Hi- 
sistent  with  it. 

'^  In  England,  undoubtedly  the  writers  on  the  subject,  and 
the  decisions  of  its  courts  of  admiralty,  always  speak  of  the 
jurisdiction  as  confined  to  tide-water;  and  this  distinotioa  in 
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England  was  a  fioand  and  reasonable  one,  because  the/e  was 
DO  nayigable  stream  in  that  coantry  beyond  the  ebb  and  flow 
of  the  tide,  nor  any  place  where  a  port  could  be  established  to 
carry  on  trade  with  a  foreign  nation,  and  where  vessels  could 
enter  or  depart  with  cargoes.  In  England,  therefore,  tide* 
water  and  navigable  water  are  synonymous  terms;  and  tide* 
water,  with  a  few  small  and  unimportant  exceptions,  meant 
nothing  more  than  public  rivers  as  contradistinguished  from 
private  ones;  and  they  took  the  ebb  and  flow  of  the  tide  as  the 
test,  because  it  was  a  convenient  one,  and  more  easily  deter- 
mined the  character  of  the  river;  henc^  the  established  doc- 
trine in  England  that  the  admiralty  jurisdiction  is  confined  to 
the  ebb  and  flow  of  the  tide;  in  other  words,  it  is  confined  to 
public  navigable  waters. 

''At  the  time  the  constitution  of  the  United  States  was 
adopted,  and  our  courts  of  admiralty  went  into  operation,  the 
definition  which  had  been  adopted  in  England  was  equally 
proper  here.  In  the  old  thirteen  states,  the  far  greater  part  of 
the  navigable  waters  are  tide- waters;  and  in  the  states  which 
were  at  that  period  in  any  degree  commercial,  and  where 
courts  of  admiralty  were  called  on  to  exercise  their  jurisdic- 
tion, every  public  river  was  tide-water  to  the  head  of  naviga- 
tion. 

*'And  indeed,  until  the  discovery  of  steamboats,  there  could 
be  no  foreign  commerce  upon  waters  with  an  unchanging 
current  resisting  the  upward  passage.  The  courts  of  the 
United  States,  therefore^  naturally  adopted  the  English  mode 
of  defining  a  public  river,  and  consequently  the  boundary  of 
admiralty  jurisdiction.  It  measured  it  by  tide-water;  and 
that  definition,  having  found  its  way  into  our  courts,  became, 
after  a  time,  the  familiar  mode  of  describing  a  public  river, 
and  was  repeated  as  cases  occurred,  without  particularly  ex- 
amining whether  it  was  as  universally  applicable  in  this  coun- 
try as  it  was  in  England. 

*'  If  there  were  no  waters  in  the  United  States  which  are  pub- 
lic as  contradistinguished  from  private,  except  where  there  is 
tide,  then  unquestionably  here,  as  well  as  in  England,  tide* 
water  must  be  the  limit  of  admiralty  power;  and  as  the  Eng- 
lish definition  was  adopted  in  our  courts,  and  constantly  used 
in  judicial  proceedings  and  forms  of  pleading  adopted .  from 
England,  the  public  character  of  the  river  was,  in  process  of 
time,  lost  sight  of,  and  the  jurisdiction  of  the  admiralty  treated 
as  if  it  was  limited  by  the  tide.    The  description  of  a  publio 


234  Berry  v.  Snyder.  [Kentackj, 

navigable  river  was  substituted  in  the  place  of  the  thing  in- 
tended to  be  described;  and,  under  the  natural  influence  of 
precedents  and  estabUshed  forms,  a  definition  originally  coiTect 
was  adhered  to  and  acted  on  after  it  had  ceased,  from  a  change 
of  circumstances,  to  be  the  true  description  of  public  waters. 
It  was  under  the  influence  of  these  precedents  and  this  usage 
that  the  case  of  the  Thomas  Jefferson^  10  Wheat.  428,  was  de- 
cided in  this  court,  and  the  jurisdiction  of  the  courts  of  admi- 
ralty of  the  United  States  declared  to  be  limited  to  the  ebb 
and  flow  of  the  tide." 

For  the  reasons  thus  given,  the  court,  in  a  lucid  opinion 
delivered  by  Chief  Justice  Taney,  overruled  the  case  of  the 
Tlwmas  Jefferson,  and  then  added: — 

^'  It  is  evident  that  a  definition  that  at  this  day  limits  pub- 
lic rivers  in  this  country  to  tide-water  rivers  is  utterly  inadmis- 
sible. We  have  thousands  of  miles  of  public  navigable  water, 
including  lakes  and  rivers,  in  which  there  is  no  tide.  And 
eertainly  there  can  be  no  reason  for  admiralty  power  over  a 
public  tide-water  which  does  not  apply  with  equal  force  to 
any  other  public  water  used  for  commercial  purposes  and  for- 
eign trade." 

The  facts  and  reasoning  which  in  this  opinion  modify  the 
eommon  law,  which  in  this  branch  of  it  was  local  in  its  oper- 
ation and  in  its  reason,  applied  only  to  England,  must  be  aa 
strong,  and  even  stronger,  in  respect  to  riparian  rights  in  this 
-country. 

The  New  England  states  adopted  the  common  law  of  Eng- 
land just  as  it  was  recognized  in  that  country,  and  for  that  rea- 
son, as  well  as  for  the  reason  suggested  in  12  Howard,  supra^ 
they  have  generally  adhered  to  the  English  doctiine  as  to  ripa- 
rian rights. 

But  Virginia  and  her  first  offspring,  Kentucky,  adopted  the 
eommon  law  only  so  far  as  the  reason  of  it  was  applicable  to 
their  local  circumstances.  And,  so  far  as  we  know,  neither  of 
these  states  has  ever  applied  the  common  law  to  any  of  their 
large  navigable  rivers  above  tide-water.  And  the  same  rea- 
sons that  induced  Kentucky  to  repudiate  the  feudal  doctrine 
in  Shelley's  case,  as  totally  uncongenial  with  our  institutions, 
though  blindly  adopted  elsewhere,  ought  to  induce  this  court 
to  decide  that  the  Ohio  is  a  public  navigable  stream,  and  that 
riparian  proprietors  of  land  bounded  by  it  have  no  mors 
«{ghts  than  the  same  class  enjoy  in  England  on  tide-water  riv- 
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ere,  which  are  there,  for  peculiar  reasons,  called  the  only  utMr 
gable  waters  in  the  kingdom. 

For  such  cogent  reasons  as  these,  the  states  of  Pennsylyania, 
North  Carolina,  South  Carolina,  Georgia,  Alabama,  Tennessee, 
and  Iowa  have  so  decided  in  relation  to  their  large  navigable 
rivers  above  tide-water.  But  several  other  states  have  obse- 
quiously recognized  the  common  law,  without  seeming  to  have 
considered  its  local  reason  altogether  inapplicable  in  America, 
and  inconsistent  with  every  reason  here.  After  a  long  and 
varying  conflict  among  her  courts  and  most  eminent  jurists, 
New  York,  which  has  decided  both  ways,  seems  at  last,  by  ita 
latest  decisions,  to  have  followed  the  common  law,  but  with 
exceptions  and  qualifications  which  neutralize  her  authority; 
for  her  courts  have  sustained,  against  riparian  claims,  grants 
of  islands  in  and  beds  under  some  of  her  navigable  riverSi 
and  without  dissent  have  adjudged  that  riparian  owners  on 
the  lakes,  and  even  the  Niagara  River,  where  there  is  no  tide* 
water,  have  no  title  beyond  the  banks. 

Chief  Justice  Taney's  reasoning  in  the  case  in  12  Howard 
shows  how  those  courts  which  applied  the  common  law  to 
large  rivers,  navigable  above  the  ebb  and  flow  of  the  tide, 
lapsed  blind-folded  into  that  absurdity;  and  that  reasoning, 
and  the  conclusion  of  the  court  in  that  case,  apply  fully  and 
even  more  obviously  to  this  case.  The  absurdity  of  a  con- 
trary doctrine  may  be  sufficiently  illustrated  by  a  single 
example.  The  supreme  court  of  the  United  States  has  de* 
cided  that  the  tide  ebbs  and  flows  from  the  gulf  as  high  up 
the  Mississippi  River  as  about  the  city  of  New  Orleans.  Then, 
how  arbitrary  and  even  ridiculous  would  it  be  felt  to  be  for  a 
court  to  adjudge  to  the  owner  of  land  on  that  river,  just  above 
the  city,  the  bottom  of  the  river  ad  filum  ogtue,  with  all  ita 
mineral  wealth,  and  at  the  same  time  decide  that  an  owner 
of  land  on  the  same  river,  just  below  the  city,  although  he 
paid  to  the  sovereign  the  same  price,  must  be  nevertheless  re- 
stricted to  high-water  mark?  And  who  can  answer  why  this 
can  be  so?  The  same  reason  applies  to  each  case,  and  the 
same  principle  should  govern  both. 

On  such  subjects  especially  American  law  should  be  homo- 
geneous; and  it  can  never  be  harmonized  into  an  American 
system  of  national  jurisprudence,  until  courts  look,  more  than 
many  of  them  have  ever  done,  to  the  reason  of  so  much  of  the 
common  law  as  is  arbitrary,  local,  or  un-American. 

Why  should  the  common  law  as  to  English  rivers  be  ^[iplied 
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to  the  Amazon,  the  Mississippi,  and  the  Missouri,  actually 
navigable,  and  constantly  navigated,  by  steamboats  for  thou* 
sands  of  miles?  In  the  opinion  delivered  by  Justice  Catron, 
in  Jones  v.  Soulardj  24  How.  65,  it  said  that  "  the  doctrine 
that  on  rivers  where  the  tide  ebbs  and  flows,  grants  of  land 
are  bounded  by  ordinary  high  water-mark,  has  no  application 
in  this  case.  To  hold  that  it  did  would  be  a  dangerous  tam- 
pering with  riparian  rights  (begging  the  question),  involving 
htigation  concerning  the  size  of  rivers  (not  more  debatable 
than  the  end  of  the  tide)  as  matter  of  fact,  rather  than  pro* 

ceeding  on  established  law Many  authorities,  resting  on 

the  adjudged  cases,  have  been  adduced  to  us  in  the  printed 
argument  presented  by  the  counsel  of  the  defendant  in  error, 
to  show  that  from  the  time  of  Sir  Matthew  Hale  to  the  present 
time  all  grants  of  land  bounded  by  fresh-water  rivers  confer 
the  proprietorship  on  the  grantee  to  the  middle  thread  of  the 
stream.  We  think  this,  as  a  general  rule,  is  too  well  settled 
as  part  of  the  American  and  English  law  of  real  property  to 
be  open  to  discussion;  and  the  inquiry  here  is,  whether  the 
rule  applies  to  so  great  and  public  a  watercourse  as  the  Mis- 
sissippi at  St.  Louis." 

As  already  shown,  neither  authority  nor  reason  settles  this 
as  the  American  rule;  and  the  case  in  12  Howard  proves  that 
it  neither  is  nor  ought  to  be  so  settled.  By  what  cases  has 
this  doctrine  been  settled?  Only  in  some  states  that  adopted 
the  common  law  without  stint  or  qualification.  But  the  reason 
and  operation  of  this  branch  of  the  common  law  are  uncon- 
genial with  the  condition  of  this  state;  and  being  therefore 
excepted  by  the  ordinance  adopting  the  common  law  in  a 
modified  form,  was  never  the  common  law  here.  What 
common  law  did  Judge  Catron  mean?  The  federal  govern- 
ment having  no  common  law,  he  meant  only  such  as  some  of 
the  states  had  adopted  without  question  or  diminution. 

The  assumptions  in  24  Howard  are  unauthorized,  and  some 
of  them  suicidal;  and  against  preponderating  reason  and  au- 
thority cannot  be  recognized  as  any  authority,  and  especially 
in  Kentucky,  which  not  only  never  adopted  this  ezcresoenca 
on  the  bosom  of  American  law,  but  repudiated  it  as  fungus. 
It  is  idle  to  cite  decisions  in  states  that  adopted  the  common 
law  without  exceptions;  Kentucky  has  no  such  common  law 
on  this  subject.  As  to  that,  her  only  common  law  is  common 
sense, — consistent,  discriminating,  self-poised  common  sense. 
When  and  how  did  the  local  doctrine  I  am  combating  ever 


Feb.  1867.]  Bbbbt  v.  Shtdib.  287 

become  the  common  law  of  Kentucky,  as  of  some  other  BtatesT 
The  question  cannot  be  answered;  and  the  idea  here  merely 
suggested  is  indisputable  and  impregnable.  This  seems  to  be 
conclusiye. 

Kentucky  owns  the  Ohio  River  on  its  border,  and  low-water 
mark  on  the  opposite  shore  is  its  northern  limit;  and  accord- 
ing  to  Kent,  if  a  grantee  of  land  on  the  Ohio  is  bounded  by 
ordinary  low-water  mark,  he  will  hold  to  low-water  mark  on 
the  opposite  side, — that  is,  the  whole  river  will  be  the  boun- 
dary, and  the  grantee  will  be  entitled  to  all  islands  formed  in 
the  river  by  accretion  or  eruption. 

It  cannot  be  accredited,  either,  that  Virginia,  when  she 
granted  to  Taylor  the  land  on  the  Ohio,  intended  to  grant 
away  the  bed  of  the  river,  or  one  half  of  it,  or  that  the  grantee 
BO  understood  or  expected;  and  if  such  was  the  legal  result,  it 
is  strange  that  no  such  riparian  claim  was  ever  established  or 
asserted  until  in  this  case. 

The  constant  and  unvarying  periodicity  of  the  ebbs  and 
flows  in  tide-water  streams  is  the  only  reason  why  grants  of 
land  on  them  are  limited  by  high-water  mark.  That  reason 
does  not  apply  to  navigable  fresh-water  rivers,  which  depend 
for  their  volume  of  water  and  accidental  width  on  the  fluctu- 
ating and  uncertain  seasons,  wet  and  dry;  and  consequently, 
this  court  has  often  adjudged  that  the  owner  of  land  on  the 
Ohio  River  goes  to  ordinary  low-water;  and  this  is  the  rational 
and  only  consistent  doctrine,  and  it  impliedly  settles  this  case. 

As  there  can  be  no  river  without  a  bed  and  banks,  the  water, 
the  bed,  -and  the  banks  constitute  the  river,  and  each  element 
is  indispensable  to  its  existence.  Therefore  there  can  be  no 
owner  of  the  bed  of  a  navigable  river,  unless  it  shall  have 
been  expressly  and  specifically  granted  to  him.  Of  such  a 
thing  there  can  be  no  constructive  ownership.  The  common- 
wealth is  presumed  to  retain  the  title  to  the  whole  river,  in  its 
ordinary  state,  for  the  use  of  the  public,  until  she  shall  make, 
as  she  may,  a  specific  grant  of  some  portion  of  it  to  private 
use.  This  is  a  settled  doctrine  of  the  common  law,  and  is 
equally  applicable  to  all  navigable  rivers. 

The  civil-law  rule,  more  comprehensive  in  its  range  and 
universal  in  its  principle  than  the  local  rule  in  England,  ap- 
plies to  firesh-water  as  well  as  salt-water  streams  that  are,  in 
fact,  internationally  navigable,  and  restricts  the  title  of  ripa- 
rian owners  on  all  navigable  waters  to  high  or  low  water  mark, 
without  a  special  grant  by  the  sovereign  of  the  bed  of  the 
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Btream;  and  this  is  the  only  reasonable  doctrine  tor  America^ 
with  its  large  fresh-water  streams,  navigable  by  steaipboats. 
And  in  Bowman  v.  Watken^  2  McLean,  376,  Justice  McLean 
said:  *'We  apprehend  that  the  common-law  doctrine  as  to 
navigableness  of  streams  can  have  no  application  in  this 
country;  and  that  the  fact  of  navigableness  does,  in  no  re- 
spect, depend  upon  the  ebb  or  flow  of  the  tide.  On  navigable 
streams,  the  riparian  right,  we  suppose,  cannot  generally  ex- 
tend beyond  high-water  mark." 

In  the  cases  of  Bruce  v.  Taylor^  2  J.  J.  Marsh.  160,  City  of 
Louisville  v.  Bank  of  the  United  States^  8  B.  Mon.  143,  and 
Morrison  v.  Taylor^  14  Id.  367,  S.  C,  17  Id«  249,  this  court 
intimated  the  same  doctrine. 

The  grant  by  Virginia  in  April,  1787,  to  James  Taylor,  of 
one  thousand  acres  of  land,  calls  to  begin  at  three  trees  on  the 
bank  of  the  Ohio,  and  to  run  up  its  meanders.  It  contains  no 
allusion  to  the  bed  of  the  river,  nor  any  intimation  that  the 
bed  or  any  of  it  was  granted  to  Taylor;  and  consequently  there 
was  in  that  patent  no  specific  grant  of  any  of  the  ordinary  bed 
of  the  river;  and  none,  therefore,  should  be  constructively 
recognized.  But  as  a  necessary  consequence  of  the  foregoing 
view  of  the  law,  the  commonwealth  of  Kentucky  still  owned 
tbe  bed  of  the  river,  and  islands,  and  sand-bars,  so  far  as  the 
latter  did  not  result  to  Taylor,  or  those  claiming  under  him, 
as  an  accretion  to  the  land  granted  to  him.  When  the  patent 
for  the  sand-bar  in  this  case  was  issued  to  Alice  Berry,  there 
was  no  such  alluvial  accession;  and  consequently,  in  my  opin- 
ion, her  patent  for  the  sand-bar  vested  in  her  the  exclusive 
legal  title  to  it;  and  these  views  as  to  the  common  law  in  Ken* 
tucky  seem  to  have  been  recognized  by  the  circuit  court. 

In  my  judgment,  therefore,  it  was  not  necessary  in  this  case 
to  decide  whether  the  patent  to  Taylor,  under  which  the  ap- 
pellants also  claimed,  extends  to  the  middle  thread  of  the 
river  or  only  to  low- water  mark;  and  consequently,  wanting 
time  for  the  full  and  thorough  investigation  which  such  a 
question  eminently  deserves,  I  preferred  to  forbear  an  unnecee- 
sary  decision,  by  a  divided  court,  of  a  doctrine  so  important 
and  hazardous  as  that  of  the  constructive  extent  of  Taylor's 
grant.  I  considered  it  much  more  prudent  to  await  a  case  in 
which  the  decision  of  that  question  would  be  judicially  neces- 
sary, and  might  be  more  authoritative  and  satisfactory.  But 
the  majority  of  the  court  choosing  a  different  course,  the  only 
alternative  left  me  is  to  withhold  my  concurrence  in  a  doctrine 
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which  they  for  the  first  time  in  Kentucky  recognise  and  ap- 
ply; and  unexpectedly  placed  in  this  embarrasaing  predica- 
ment, I  felt  it  my  duty  to  the  country,  as  well  aa  to  myself^  ta 
suggest,  raplim  et  earptirif  some  of  the  reasons  for  my  dissent; 
and  though  I  have  been  compeUed  to  perform  this  unwelcome 
task  in  a  haaty,  crude,  and  very  imperfect  manner,  yet  I  feel 
assured  that  I  am  right,  and  now  rest  with  entire  seLF-satis&o- 
tiou  on  this  desultory  sketch  of  my  own  opinion. 


AocBsnoira  ih  Natioablb  Qtreamb,  to  Whom  Bxlonos:  Hagem  ▼.  Gamp* 
kH;  S3  Am.  Dee.  267,  and  note  276-281;  Stephen$(m  ▼.  Cfqf,  43  Id.  171,  end 
■ote  174;  IkMa  t.  JadsKm  tic  Co.,  89  Id.  164;  Warrm  ▼.  Chamben,  01  Id. 
638. 

TiTui  TO  Bbd  of  Katioablb  Riysb  asovm  Ebb  jjn>  Flow  or  Torn  b»> 
IflBgi  to  the  adjoiniiig  pioprieton:  Lorman  ▼.  Bauon,  77  Am.  Dea  436,  end 
Bote  4A3;  bat  eee  Mommgahda  €ki.Co.y.  Kirk,  84  Id.  627,  end  note  64a 
The  principel  caee  ie  approved  end  followed  on  the  ebore  pointy  in  MUUr  ▼. 
gep6i'%  8  Bnah.  832. 


NOBTHWESTBRN   InSUBAKOE    Go.    V.    AtKINS. 

[S  Buen,  ISB.] 

fiUBRABTIAL  COMFLIAMCB  WITH  CoiTPITIOH  Df  POUOT  OF  iRSVnAKOB  fdllt- 

ing  to  the  prodnction  of  preUminary  eridenoe  of  lose  mnet  be  made  by 
the  claimant  before  a  right  of  action  will  accrue  to  him  for  loaaee,  nnleae 
the  right  to  inaist  on  inch  preliminary  condition  Ib  waired.  Bat  each 
eonditicne  are  liberally  erpoonded,  and  held  to  reqoire  only  the  beet  evi- 
denoe  of  the  fact  which  the  party  poaaeaaee  at  the  time,  and  the  claimant 
ie  not  bound  to  comply  with  the  condition  with  <!*ft>»n««^i  etrictneei^ 
either  aa  to  time  or  manner  of  compUanoe. 
AxaiaouoH  Ihsubkd  has  not  Takxv  Kbcbmabt  Stbfs  to  render  hia  claim 
for  loae  payable,  under  a  policy  containing  condition  requiring  prelimi- 
nazy  {woof  of  loeq,  etill  hie  claim  ia  a  Taluable  right  eubjeot  to  attaeh- 
ment^  and  after  attachment,  if  the  ineured  etill  faila  to  fumiah  the 
preliminaiy  evidence,  the  attaching  creditor  may  proceed  to  do  eo  by 
taking  the  teetimony  of  the  ineured  end  othen,  end  under  the  oironni- 
the  evidence  may  be  taken^  ••  in  plaoe  of  the  preliminary  prool 
in  the  policy. 


The  opinion  states  the  facta. 
WOUam  Atwood^  for  the  appellant 
A.  If.  Qatley^  for  the  appeUee. 

By  Cofort,  Habdin,  J.  On  the  tenth  da^  of  September, 
1860^  the  Northwestern  Insurance  Company,  of  Oswego,  New 
Yo^,  by  its  agency  at  Louisville,  Kentucky,  granted  to  Ed- 
ward H.  Nock,  of  Paris,  Tennessee,  a  policy  of  insurance,  ta 
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continae  in  force  nntil  the  first  day  of  September,  1861, 
whereby  said  company  insured  said  Nock,  according  to  cer- 
tain terms  and  conditions,  against  loss  or  damage  by  fire  to 
the  amount  of  two  thousand  two  hundred  dollars,  of  which 
the  sum  of  one  thousand  two  hundred  dollars  was  on  a  two- 
story  brick  building  of  said  Nock,  in  said  town  of  Paris, 
two  hundred  dollars  on  a  contiguous  house,  and  the  residue 
of  eight  hundred  dollars  on  certain  dental  instruments,  booiks, 
and  furniture  belonging  to  Nock,  and  at  the  time  in  said 
first-named  house. 

Afterwards,  about  the  20th  of  June,  1861,  said  two-story 
house  and  the  dental  instruments,  books,  and  furniture  therein, 
were  consumed  by  fire,  during  the  absence  of  Nock  in  the 
state  of  Illinois,  and  apparently  without  his  fault  or  the  ex- 
istence of  either  of  the  causes  expressed  in  the  policy  as  oper- 
ating at  the  time  of  the  burning,  to  avoid  the  insurance. 

Said  Nock  having  remained  in  the  state  of  Illinois,  where 
he  had  gone  on  account  of  physical  affliction,  and  being  in- 
debted to  Mary  S.  Atkins  in  about  one  thousand  seven  hun- 
dred and  fifty  dollars,  evidenced  by  judgments  obtained  in 
Tennessee,  she  brought  this  suit  in  equity  in  the  Louisville 
chancery  court,  on  the  twelfth  day  of  July,  1861,  against  Nock 
and  the  insurance  company,  exhibiting  her  claims,  and  al- 
leging the  non-residence  of  Nock,  and  that  the  insurance 
company  was  indebted  to  him  upon  said  policy  in  the  sum  of 
two  thousand  two  hundred  dollars,  of  which  she  prayed  to 
have  the  amount  of  her  claims  against  Nock  attached  and 
adjudged  to  her. 

The  insurance  company  defended  the  action,  controverting 
the  sufficiency  of  the  record  evidences  of  the  plaintiff's  claims 
against  Nock  exhibited  by  her,  and  denying  the  right  either 
of  Nock,  or  the  plaintiff  as  his  attaching  creditor,  to  recover 
on  account  of  said  insurance,  because  by  the  terms  of  the 
policy  any  loss  under  it  was  only  to  be  paid  after  notioe  and 
proof  thereof  made  by  the  assured,  in  conformity  to  the  oon- 
ditions  annexed  to  the  policy;  and  that  by  one  of  said  condi- 
tions it  was  stipulated  ''that  all  persons  insured  by  said 
company  and  sustaining  loss  or  damage  by  fire  are  forthwith 
to  give  notice  thereof  to  the  company,  and  as  soon  after  as 
possible  to  deliver  in  a  particular  account  of  such  loss  or  dam- 
age, signed  with  their  own  hands,  and  verified  with  their  oath 
or  affirmation";  and  that  they  should  also /' declare  on  oath 
whether  any  and  what  other  insurance  have  been  made  on 
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the  same  property;  what  was  the  whole  valne  of  the  subject 
insured;  what  was  their  interest  therein;  in  what  gener.al 
manner  the  building  insured,  or  containing  the  subject  in- 
sured, and  the  several  parts  thereof,  were  occupied  at  the  time 
of  loss,  and  who  were  the  occupants  of  such  building;   and 
irhen  and  how  the  fire  originated,  as  far  as  they  know  or  be- 
lieve.   They  shall  also  procure  a  certificate,  under  the  hand 
and  seal  of  a  magistrate  or  notary  public  (most  contiguous  to 
the  place  of  fire,  and  not  concerned  in  the  loss  as  a  creditor 
or  otherwise,  or  related  to  the  insured  or  sufferers),  stating 
that  he  has  made  due  inquiry  into  the  cause  and  origin  of  the 
fire,  and  also  as  to  the  value  of  the  property  destroyed,  and 
be  is  acquainted  with  the  character  and  circumstances  of  the 
person  or  persons  insured,  and  does  know>or  verily  believes,  that 
he,  she,  or  they  really,  and  by  misfortune  and  without  fraud  or 
evil  practice,  hath  or  have  sustained,  by  such  fire,  loss  or  dam* 
^e  to  the  amount  therein  mentioned;  and  the  claimant  shall 
also,  if  required,  submit  to  an  examination,  under  oath,  by  the 
^nt  or  attorney  of  the  company,  and  answer  all  questions 
toaching  his  or  their  knowledge  of  anything  relating  to  such 
loss  or  damage,  or  to  their  claim  therefor,  and  subscribe  such 
examination,  the  same  being  reduced  to  writing;   and  until 
rach  proof,  declaration,  and   certificate  are  produced,  and 
examination  if  required,  the  loss  shall  not  be  payable." 

And  the  answer,  which  was  filed  in  November,  1865,  alleges 
an  entire  failure  of  both  the  plaintiff  and  Nock  to  comply 
with  any  of  the  requirements  of  said  recital  conditions,  and 
VBlies  on  such  failure  as  a  bar  to  any  recovery  in  the  action 
against  the  insurance  company.  The  court  adjudged  that 
the  plaintiff  recover  against  said  insurance  company  11,498.50 
in  discharge  of  its  liability  to  Nock,  and  in  satisfaction  of  so 
much  of  the  plaintiff's  claims  against  him,  but  to  bear  inter- 
est  only  from  the  twentieth  day  of  April,  1867,  that  being 
at  the  expiration  of  sixty  days  after  the  deposition  of  Nock 
had  been  filed  in  the  cause;  and  the  court  adjudged  to  the 
insurance  company  its  costs,  which  had  been  incurred  previ- 
ous to  that  time;  and  from  that  judgment  this  appeal  is  prose- 
cuted. 

Although  the  record  evidences  filed  by  the  appellee  are 
defectively  authenticated,  yet  as  Nock  was  before  the  court 
by  personal  service  of  process,  and  failed  to  controvert  the 
plaintiff's  claims,  which  are  proved  by  his  own  testimony  to 
be  just,  the  objection  of  the  appellant,  that  said  records  were 

Am.  Dbc.  Vol.  XCVI— is 
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not  properly  authenticated,  is  not  deemed  an  available  ground 
of  .reversal. 

It  is  insisted,  however,  as  a  further  objectioui  that  the  non- 
compliance of  Nock  with  the  condition  annexed  to  the  policy 
which  we  have  recited  is  fatal  to  the  judgment.  The  stipula- 
tion referred  to,  providing  for  the  production  of  preliminary 
evidence  of  loss  as  a  condition  precedent  to  the  payment  of 
such  loss  by  the  insurer,  is  not  unusual  in  insurance  policies; 
and  it  may  be  regarded  as  authoritatively  settled  that  a  sub- 
stantial compliance  with  such  a  condition  must  be  made  by 
the  claimant  before  a  right  of  action  will  accrue  to  him  for 
losses,  unless  the  right  to  insist  on  such  preliminary  condition 
be  waived:  Angell  on  Fire  Insurance,  sees.  223-248;  Phillipa 
on  Insurance,  497;  Columbia  Ins.  Co.  of  Alexandria  v.  Lavh 
rencCy  10  Pet.  509;  Smith  v.  Haverhill  Mutual  Fire  Ins.  Co.y  1 
Allen,  297  [79  Am.  Dec.  783].  But  such  conditions  have 
generally  been  liberally  expounded,  and  held  to  require  only 
the  best  evidence  of  the  fact  which  the  party  possesses  at  the 
time:  Phillips  on  Insurance,  498.  It  does  not  appear  that 
the  claimant  is  bound  to  comply  with  these  requirements  with 
technical  strictness,  either  as  to  the  time  or  manner  of  com- 
pliance. 

With  reference  to  the  appellee's  right  to  proceed  in  rem  to 
subject  the  liability  of  the  appellants  to  Nock  to  the  satisfac- 
tion of  her  debt,  it  should  not  be  overlooked  that,  although 
Nock  had  not  taken  the  necessary  steps  to  render  his  claim 
payable,  his  claim  was,  nevertheless,  a  valuable  right,  which 
the  law  of  this  state  permitted  the  plaintiff  to  attach  in  the 
appellant's  hands  as  security  for  her  debt;  and  she  having 
done  so,  it  seems  to  us  that,  according  to  a  just  and  reason- 
able interpretation  of  the  contract  of  insurance,  if  Nock  still 
failed  to  furnish  the  preliminary  evidence,  she  might  proceed 
to  do  so  by  taking  the  testimony  of  Nock  and  others  in  the 
usual  manner.  And  this  she  did;  and  we  concur  in  the  con- 
clusion of  the  chancellor,  ^*  that,  under  the  circumstances,  the 
proof  made  by  the  depositions  of  Nock  and  the  magistrate 
may  be  taken  as  in  place  of  the  preliminary  proof  mentioned 
in  the  policy,"  the  rights  of  the  appellants  being,  in  our  opin- 
ion, fully  preserved  by  the  provision  in  the  judgment  as  to  in- 
terest and  costs. 

Wherefore  the  judgment  is  affirmed. 

What  Diligence  must  be  Exercised  in  presenting  preliminary  proof  of 
Ion  under  policy  of  insurance:  Smiih  v.  HawerhUl  MuL  F,  Jm.  C&.t  79  Am. 
l>ec.  733»  and  note  737. 
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City  op  Louisville  v.  Louisville  Rollino  Mill 

Company. 

rs  BC8H.  416.1 
ClTT   BAS    No    UnUMTTKD,    ABSOLUTE,     UXCONTROLLABLB    RlOBT    to    order 

rach  improTements  of  its  streets  as  it  may  deem  necessary  or  beneficial, 
at  the  expense  of  property  owners,  and  in  utter  disregard  of  their  inter- 
ests, without  compensation;  for  such  improvement  may  not  only  render 
the  property  entirely  valueless  to  the  owner,  but  it  may  also  take  from 
him  to  i^y  for  its  improvement,  besides  destroying  his  business  and  caus- 
ing him  to  contribute  from  his  other  means  to  its  destmction. 

Right  to  Takb  Priyatb  Property  for  Public  Use  upon  making  just 
compensation  to  the  owner  does  not  impair  or  conflict  with  the  right 
and  power  of  towns  and  cities,  in  ordinary  cases,  to  have  the  streets  im- 
proved at  the  expense  of  the  property-holder  thereon;  bat  such  improve- 
ment cannot  be  made,  when,  owing  to  extraordinary  facts,  and  when,  to 
force  the  owner  to  make  the  improvements  is  virtoally  to  confiscate  his 
property,  or  even  to  permit  it  to  be  done  without  oompensadon,  is  to  de- 
stroy his  property. 

8o  Long  as  City  CoTurnrEs  Imfrovskekts  or  its  Stbekts  to  the  boun- 
dary of  the  street,  and  interferes  with  no  private  right  of  light,  air,  or 
private  paasway,  the  incidental  injury  to  lot-owners  is  damnmm  aba^fue 
injuria, 

AuBOUGH  OwKKR  OF  CiTY  PROPERTY  MAT  BE  Presuhxd  to  have  pur- 
chased in  contemplation  of  the  power  in  the  local  authorities  to  direct 
him  to  erect  such  street  improvements  as  are  ordinary  and  usual,  still, 
when  from  extraordinary  facts  to  force  the  owner  to  make  contemplated 
improvements  is  virtually  to  confiscate  his  property  and  destroy  his 
business,  the  city  may  be  enjoined  from  ordering  the  improTementi 
made,  without  making  the  owner  just  compensation.  » 

The  opinion  contains  the  facts. 

Barr  and  Wright^  and  Robert  J.  Elliott  and  W,  P,  Boone^  for 
the  appellant. 

M,  C.  JohnsoUj  JB,  J.  Stites^  and  /.  F.  BttlUtty  for  the  ap- 
pellees. 

By  Court,  Williams,  J.  This  is  a  controversy  as  to  the 
right  of  the  city,  through  her  constituted  authorities,  to  regrade 
Brook  Street,  so  as  to  raise  the  grade,  without  compensation 
to  appellees. 

The  lot  involved  in  this  controversy,  whereon  is  situated  the 
rolling-mill  and  its  fixtures,  costing  some  two  hundred  thou- 
sand dollars,  is  bounded  420  feet  on  the  south  by  Washington 
Street,  which  runs  parallel  with  the  Ohio  River;  on  the  west 
374  feet  by  Brook  Street,  running  out  from  the  river  to  the 
south  boundary  of  the  city;  on  the  north  by  Water  Street, 
mnniDg  parallel  with  Washington  Street;  and  on  the  east  by 
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Floyd  Street,  miming  from  the  river  eouth,  parallel  with  Brook 
Street 

Beargrass  Creek  mns  north  of  Water  Street,  and  between 
this  lot  and  the  river.  Between  it  and  the  river  there  is  a  low 
level  plateau  of  land  subject  to  overflow;  indeed,  Water  Street 
is  subject  to  overflow  so  as  to  inundate  appellees'  lot  and  ob- 
struct the  operation  of  their  mill  yearly  once  or  oftener. 

In  the  year  1836,  the  city  council  determined  the  grade  of 
Brook  Street,  and  perhaps  had  it  improved  the  following  year. 

October  19,  1847,  the  city  council  determined  to  partially 
pave  a  portion  of  Brook  Street,  twenty  feet  wide,  "in  concave 
form,"  in  the  center  of  the  street,  so  as  to  form  a  gutter,  and 
at  the  same  time  in  "  such  shape  as  will  cause  it  to  be  worked 
into  the  remaining  paving  when  it  shall  be  put  down." 

There  is  some  controversy  whether  this  was  done  at  the 
public  expense  of  the  city  or  private  expense  of  the  lot-owners; 
but  however  this  may  be,  the  work  was  done,  including  that 
part  of  Brook  Street  fronting  appellees'  lot,  and  an  apportion- 
ment of  the  expense  of  improving  said  street  was  made  be- 
tween the  city  and  proprietors  of  lots;  and  appellees  aver  in 
their  petition  that  Preston,  who  owned  one  half  and  was  trus- 
tee for  the  other,  paid  the  assessment  on  this  lot  for  said  im- 
provement; but  the  evidence  tends  to  disprove  this. 

In  1843,  the  then  proprietors  first  built  a  rolling-mill  on 
that  part  of  the  lot  contiguous  to  Brook  Street,  and  used  it 
mamly  as  the  means  of  ingress  and  egress  for  hauling  and 
other  purposes  to  and  from  their  mill. 

These  proprietors  were  lessees  for  a  term  of  ten  years,  with 
the  right  of  removing  their  buildings,  machinery,  etc.,  even 
during  the  term.  The  present  owners,  in  the  years  1854  and 
1857,  became  the  proprietors  of  both  the  lease  and  lot  in  fee. 

In  the  years  1861,  1862,  and  1863,  the  present  proprietors 
improved  and  remodeled  their  mills,  removing  the  machinery, 
etc.,  further  back  from  Brook  Street  some  fifteen  to  forty  feet 

In  the  year  1850,  the  city  erected  over  Beargrass  Creek, 
where  Brook  Street  crosses  it,  a  very  substantial  stone  bridge, 
corresponding  with  the  then  grade  and  improvement  of  the 
street. 

These  mills  are  built  on  the  northern  portion  of  the  lot, 
which  is  below  Brook  Street,  as  improved  in  1846,  from  five  to 
eight  feet,  where  these  mills  are  situated,  and  some  twenty- 
five  feet  at  the  intersection  of  Brook  and  Washington,  and 
along  the  latter.    These  are  extensive  mills,  giving  employ- 
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ment  to  125  to  150  operatives,  and  doing  yearly  half  a  million 
dollars  amount  of  bueiness.  Their  only  outlet  to  the  river  is 
thioDgh  Brook  Street,  as  Floyd  Street  is  not  so  improved, 
between  Washington  Street  and  the  river,  as  to  admit  of  the 
hauling  of  the  very  large  amount  of  iron,  coal,  etc.,  which  is 
essential  to  the  business  of  these  mills,  there  being  no  bridge 
across  Beargrass  Creek  on  this  street.  Fulton  Street  lays  be- 
tween Water  Street  and  the  river,  parallel  with  both. 

August  29, 1865,  the  city  council  enacted  an  ordinance  to 
further  improve  Brook  Street,  between  Main  and  Fult<m 
streets,  at  the  expense  of  the  ovmers  of  the  lots,  except  that 
part  between  Main  and  Washington  streets  and  the  intersec- 
tions, Main  Street  being  south  and  parallel  to  Washington 
Street;  and  according  to  this  ordinance,  appellees  aver  that 
the  regrading  will  raise  Brook  Street  fronting  their  lot,  begin- 
ning at  a  point  just  north  of  Washington,  from  one  inch  to 
ten  feet,  and  will  raise  the  street  some  twelve  feet  above  their 
lot  at  the  point  where  is  situated  their  gate  on  Brook  Street, 
and  is  their  only  ingress  and  egress  to  and  from  their  mills; 
said  gate  already  being  some  three  or  four  feet  below  the 
present  grade,  and  will  entirely  exclude  them  from  approach 
or  departure,  and  the  getting  to  the  mills  the  vast  materials 
necessary,  and  from  them  the  large  amount  of  manufactured 
articles. 

By  a  subsequent  ordinance  of  September  12,  1865,  the  lot- 
owners  were  required,  on  either  side  of  Brook  Street,  to  cause 
60  much  of  the  front  of  their  lots  to  be  filled  up,  within  ninety 
days,  as  may  be  necessary  to  correspond  with  the  contemplated 
improvement  of  the  street,  and  to  protect  the  street  whilst 
the  improvement  was  being  made,  and  to  prevent  its  falling 
away  after  made,  or  said  owners  might  erect  a  perpendicular 
wall  80  as  to  pr6tect  the  street  and  the  said  improvement;  and 
on  failure,  the  city  would  have  said  work  done  at  their  ex- 
pense. 

Appellees  filed  their  petition  and  obtained  an  injunction 
against  the  city  and  their  contractors,  who  were  preparing  to 
execute  the  work  according  to  said  several  ordinances.  The 
city  joined  issue,  and.  claimed  the  right  under  the  act  of  Feb- 
ruary 18,  1864  (Sess.  Acts  1864,  p.  434),  to  enact  and  have 
executed  these  ordinances  without  let  or  hindrance,  and  with- 
out any  pecuniary  compensation  to  the  lot-owners  or  others. 

On  the  hearing,  the  chancellor  perpetuated  the  injunction 
temporarily,  until  the  city  should,  by  a  general  plan,  improve 
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the  sarrounding  streets,  and  saying  ''  it  would  be  a  very  good 
improvement,  but  it  would  be  extremely  injurious  to  plain- 
tiffs, and  would  deeply  affect  the  business  and  improvement 
of  the  city  at  this  time."  He  then  assigns  as  reasons  against 
a  perpetual  injunction  that  when  some  general  plan  of  im- 
provement of  the  surrounding  streets  shall  be  adopted  and 
executed,  which  might  be  very  l)eneficial  to  the  city,  that  the 
injunction  might  be  dissolved  on  terms  of  comp)ensation  to 
the  plaintiffs;  but  when  such  plan  would  be  adopted  or  exe- 
cuted could  not  then  be  known.  From  this  judgment  the  city 
has  appealed,  and  appellees  assign  cross-errors. 

The  counsel  urged  several  divisions  of  the  questions  to  be 
decided;  but  we  shall  investigate  the  main  and  controlling 
one,  as  we  conceive  it,  whether  the  city  has  or  can  have,  under 
our  constitutional  form  of  government,  the  unlimited,  absolute, 
uncontrollable  right  to  order  such  improvements  of  the  streets 
as  it  may  deem  necessary  or  l)eneficial,  at  the  expense  of 
the  property-holders,  and  in  utter  disregard  of  their  interest, 
and  without  compensation;  for  it  sometimes  does  happen  that 
such  improvements  will  not  only  render  the  property  owned 
entirely  valueless  to  the  owner,  but  more:  take  it  from  him 
to  pay  for  its  own  improvement,  besides  destroying  his  busi- 
ness, and  sometimes  cause  him  to  contribute  from  his  other 
means  to  its  destruction.  If  cities  may  exercise  this  unlimited, 
uncontrollable,  omnipotent  power,  then  the  declaration  in  our 
bill  of  rights,  ''  that  absolute  arbitrary  power  over  the  lives, 
liberty,  and  property  of  freemen  exists  nowhere  in  a  republic, 
not  even  in  the  largest  majority,"  becomes  meaningless,  if  not 
absurd. 

If  the  filling  up  of  plaintiffs'  lot  be  done  so  that  the  im- 
provement  of  the  street  may  have  a  sure  base  upon  which  to 
rest,  their  machinery  and  building  must  be  removed  at  enor- 
mous costs,  else  buried  under  the  filling;  and  if  removed,  it 
would  not  then  have  a  sure,  sound  basis  in  this  newly  filled 
area  for  the  foundation  of  such  ponderous  erections  and  ma- 
chinery. 

If  a  perpendicular  wall  be  erected  by  which  to  condne  the 
filling  of  the  street,  then  light  and  air  are  so  essentially  ex- 
cluded as  to  prevent  its  practical  working  for  several  of  the 
warmest  months  of  the  year;  nor  can  this  by  possibility  be 
remedied  by  culverts  and  apertures  through  the  street,  for  the 
very  potent  reason  that  the  lot  on  the  opposite  side  of  the 
street  is  also  required  to  be  filled  correspondingly;  and  even 
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if  it  was  sure  that  the  owner  thereof  vould  erect  a  perpendicu- 
lar wall  instead  of  filling,  yet  he  would  l)e  entitled  to  cover 
his  lot  with  buildings,  which  would  as  efifectually  exclude  both 
light  and  air,  and  appellees'  passway  through  their  gate  would 
be  destroyed. 

Besides,  if  all  the  surrounding  streets  were  improved  so  as 
to  correspond  with  this  contemplated  improvement  of  Brook, 
this  lot  and  machinery  would  be  so  far  below  the  level  of  the 
streets  as  to  render  it  wholly  usele&s  for  its  present  purposes; 
and  the  same  power  that  authorizes  this  improvement  of  Brook 
will  authorize  the  improvement  of  the  other  streets,  and  thus, 
without  compensation,  plaintiffs'  business,  not  in  itself  a  nui- 
sance, would  be  broken  up^  be  compelled  to  remove  elsewhere 
at  enormous  expense,  lose  the  profits  of  their  business  in  the 
mean  time,  and  then  be  enormously  taxed  to  pay  for  the  im- 
provements which  would  be  so  disastrous  to  their  business. 
Verily,  if  this  can  be  done  without  compensation,  private 
property  and  private  pursuits  are  held  by  the  slender  tenure 
of  the  will  of  others. 

The  right  of  eminent  domain — the  right  to  take  private 
property  for  the  public  use — is  a  power  almost  without  limit; 
but  this  essential  safeguard  is  thrown  around  the  owner,  that 
the  public  who  wants  or  needs  his  property  must  compensate 
him  for  it.  Nor  does  this  in  any  wise  impair  or  conflict  with 
the  essential  right  and  power  of  local  government  over  com- 
munities, such  as  towns  and  cities,  in  ordinary  cases,  to  have 
the  streets  improved  at  the  expense  of  the  property-holders 
thereon;  for,  ordinarily,  they  are  most  benefited,  and  it  is  only 
requiring  them  to  keep  their  property  in  such  condition  as  not 
to  obstruct  or  injuriously  hinder  the  public;  for,  legally  speak- 
ing, each  lot-owner  holds  the  legal  title  to  one  half  the  street 
in  hi.s  front,  subject,  it  is  true,  to  the  public  easement;  besides, 
it  may  ordinarily  be,  and  generally  is,  only  a  fair  portion  of  the 
tax  which  may  justly  and  legally  be  laid  on  him  to  keep  up 
the  streets  and  public  passways  which  are  so  peculiarly  bene- 
ficial to  the  realty  of  all  towns  and  cities;  and  moreover,  each 
proprietor  may  be  presumed  to  have  purchased  in  contempla- 
tion of  the  i)ower  in  the  local  authorities  to  direct  him  to  erect 
such  improvements  as  are  ordinary  and  usual. 

But  wlien,  owing  to  extraordinary  facts,  none  of  these  pre- 
sumptions and  principles  apply,  and  when  to  force  the  owner 
to  make  these  improvements  is  virtually  to  confiscate  his  prop- 
erty, or  even  to  permit  it  to  be  done,  without  compensation,  is 
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to  destroy  his  property,  the  question  then  is,  whether  it  is  the 
coDstitutional  exercise  of  legitimate  legislative  power,  or  legis- 
lative spoliation. 

In  Keasy  v.  Louiavilley  4  Dana,  154  [29  Am.  Dec.  395],  this 
court  recognized  the  full  extent  of  the  constitutional  and  legal 
rights  of  city  councils  to  grade  and  pave,  or  regrade  and  repave, 
streets;  but  it  is  also  guarded  as  to  the  abuses  of  which  such 
powers  might  be  productive,  or  to  which  they  might  be  per- 
verted. 

In  that  case,  the  street  had  been  graded  under  the  old  chai^ 
ter  of  1828;  a  small  wooden  house  had  been  erected  on  the  lot 
according  to  this  grade,  when,  shortly  before  the  suit  was 
brought,  the  city  authorities  had  caused  the  grade  of  the  street 
to  be  raised  about  three  feet,  which  necessitated  a  filling  up 
of  Keasy 's  lot,  and  the  raising  and  reconstructing  his  house; 
and  for  these  damages  he  sued  the  city.  The  court  said:  **  But 
the  public  right  to  regulate  the  common  highways  of  the  city 
is,  of  course,  not  arbitrary  and  unlimited:  far  from  it.  Private 
rights  must  be  regarded.  The  public,  like  a  common  person, 
must  so  use  its  own  as  not  to  injure  another's  property.  It 
cannot  take  private  property  for  public  use  without  paying  a 
just  equivalent;  nor  can  it  disturb  any  personal  right  of  enjoy- 
ment. But  without  touching  the  plaintiffs*  lot,  or  in  any  way 
encroaching  upon  it,  or  interfering  with  any  prescriptive  right 
to  light  or  to  private  way,  the  city  had  a  clear  and  perfect 
authority  to  raise  its  streets  higher,  or  sink  it  lower,  than  the 
level  of  his  lot,  as  he  would  undoubtedly  have  had  to  elevate 
or  Bink  his  ground,  without  touching  or  otherwise  injuring  or 
interfering  with  the  public  street." 

And  we  think  this  well  expresses  the  true  and  furthest 
extent  of  constitutional  and  legal  power.  As  the  legal  right 
to  the  public  easement  of  the  streets  was  in  the  city  council, 
to  be  made  useful  to  the  public,  and  held  for  the  common  use 
of  all  the  citizens,  there  is  no  doubt  but,  so  long  as  they  con- 
fined the  improvement  to  the  boundary  of  the  street,  and  in- 
terfered with  no  private  right  of  light,  air  or  private  passway, 
the  incidental  injury  to  the  lot-owners  would  be  of  that  class 
of  misfortune,  to  them,  for  which  no  remedy  for  the  injury  is 
atTordcd  by  law. 

And  to  the  same  purport  is  the  case  of  Radcliff^s  Et^ts  v. 
Mayor  and  Council  of  Brooklyn^  4  N.  Y.  197  [53  Am.  Dec. 
875],  which  was  a  case  of  cutting  down  the  street  so  as  to 
leave  Radoliff's  lot,  with  a  bluff  bank,  elevated  above  the 


May,  1867.]    Louistillb  v.  Bolldto  Mill  Ca  249 

street^  and  is  quite  a  lengthy  review  of  the  authorities  and 
principles  governing  such  cases;  but  like  the  case  of  Keasy  v. 
LauimUej  guproj  it  is  guarded  as  to  the  interference  of  private 
rights. 

And  both  of  these  cases  are  consonant  with  the  manuscript 
opinion  of  this  court,  September  29,  1859,  in  Louisville  v. 
WhUey  in  which  it  is  said:  "  But  although  they  [the  citizens] 
must  hold  their  property  subject  to  such  diminution  in  its 
value  as  may  be  reasonably  contemplated  as  resulting  from 
any  improvement  of  the  streets  that  the  city  authorities  may 
deem  proper  to  have  made,  still  it  does  not  follow  that  they 
will  not  be  entitled  to  damages  where,  as  in  the  present  case, 
the  injury  they  have  sustained  is  of  a  peculiar  and  extraordi* 
nary  character,  resulting  to  some  considerable  extent  in  a 
deprivation  of  the  use  of  their  property,  and  not  such  ordinary 
injury  as  the  proprietors  of  lots  had  a  right  to  suppose  they 
would  be  subjected  to  for  the  purposes  of  public  improvement." 

And  this  was  also  the  doctrine  in  the  case  of  lAmisvill^'.  v.  Lyon^ 
manuscript  opinion,  December  19,  1^56,  in  which  this  court, 
recognizing  the  right  of  the  city  authorities  to  judge  when 
and  how  a  street  should  be  improved,  said:  ^'  But  the  public 
right  to  regulate  the  common  passways  of  the  city  is  of  course 
not  arbitrary  and  unlimited.  Private  rights  must  be  regarded. 
The  public,  Uke  a  private  person,  must  so  use  its  own  as  not 
to  injure  another's  property." 

In  this  case  now  under  advisement,  so  far  from  using  its 
own  so  as  not  to  injure  the  property  of  another,  and  confining 
the  improvement  wholly  to  the  street  boundary,  the  general 
council  has  ordered  the  rolling-mill  company  to  fill  up  its 
lot  so  as  to  support  this  additional  embankment  on  the  street, 
or  to  build  a  perpendicular  wall. 

We  are  then  brought  to  the  inquiry  whether,  under  the  cir- 
cumstances, this  is  such  an  ordinary  improvement  as  every  lot- 
owner  must  be  presumed  to  assent  to  when  he  purchases;  or 
in  other  words,  such  as  the  law  contemplates  the  proper  au- 
thorities may  and  likely  will  make;  and  therefore  every  pur- 
chaser must  be  presumed  to  be  made  subordinate  to  this 
public  right.  The  grade  of  Brook  Street  was  first  fixed  in 
1836,  and  the  improvement  of  the  street  in  1846  and  1847 
seems  to  have  been  done  according  to  this  grade;  at  loast,  no 
important  alteration  was  made.  The  first  rolling-mill  was 
erected  with  a  view  to  this  grade  by  Redd  &  Co.,  and  no  altera- 
tkm  was  made  when  the  present  proprietors  purchased  in  1850, 
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nor,  indeed,  when  they  erected  their  present  much  enlarged 
and  more  valuable  establishment  in  1861, 1862,  and  1863.  It  is 
said,  however,  their  engineer  advised  the  raising  the  founda- 
tion, else  building  at  another  place,  because  the  grade  of  the 
street  might  be  raised;  but  this,  at  most,  was  a  mere  vague 
opinion  of  an  unauthorized  person;  for  the  only  authentic 
data  for  the  intentions  of  a  deliberative  assembly  is  its  own 
official  action;  and  the  city  council  had  by  no  official  act 
manifested  an  intention  to  raise  this  grade;  so  far  from  this, 
it  was  not  until  1864  that  the  ordinance  was  passed;  and 
though  perhaps  some  of  the  constituent  elements  of  the  coun- 
cil of  1864  may  have  been  the  same  as  that  of  1861,  yet  it 
was  not  the  same  council,  nor  indeed  was  it  possible  in  1861 
to  tell  who  would  be  the  future  councils,  nor  what  they  would 
do.  The  then  council  had  manifested  no  authentic  intention 
to  change  the  grade  of  the  street,  and  it  could  not  be  expected 
that  proprietors  would  incur  a  large  outlay  upon  the  mere 
supposition  of  any  man  that  some  future  council  would  raise 
the  grade. 

The  grade  of  this  street  had  been  fixed  in  1836;  valuable 
and  costly  erections,  and  vast  machinery  to  do  a  large  manu- 
facturing business,  had  been  permitted  by  the  city  authorities 
to  be  erected  without  remonstance  or  other  authentic  act 
manifesting  an  intention  to  raise  the  grade.  One  rolling-mill 
had  been  erected  and  adapted  to  this  grade  for  a  number  of 
years,  and  operated,  except  some  two  years,  until  this  new 
and  enlarged  establishment  was  erected.  Both  had  a  pass- 
way,  which  had  been  used  to  bring  material  to  the  mills  and 
carry  the  manufactured  articles  therefrom,  approaching  this 
street,  which  will  now  be  entirely  closed  up.  Moreover,  light 
and  air,  so  essential  to  the  operation  of  this  machinery,  espe- 
cially in  the  three  warmest  months  of  July,  August,  and  Sep- 
tember, had  been  enjoyed  according  to  the  grade  of  1836,  since 
the  first  erection  of  the  first  mill,  more  than  twenty  years  be- 
fore this  ordinance  of  1864,  which  was  not  interrupted,  we 
suppose,  by  the  stoppage  of  the  mill  for  some  two  years,  as  it 
was  not  abandoned  as  a  rolling-mill,  but  business  simply 
suspended  with  the  intent  to  resume  it  by  the  same  or  other 
proprietors;  for  it  is  evident  the  buildings  and  machinery 
constituted  the  chief  elements  of  value. 

It  is  again  said  that  the  rolling-mill  company,  in  taking  a 
deed  for  a  portion  of  this  square  fronting  Floyd  Street,  ac- 
cepted it  with  a  covenant  that  the  vendees  consented  that 
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Floyd  Street  should  be  raised  to  high-water  mark;  but  this 
could  not  affect  their  rights  on  Brook  Street,  especially  as  they 
bad  no  passway  to  and  through  Floyd  Street,  and  their  erec- 
tion had  been  done  with  no  design  to  use  it,  but  to  use  Brook 
SUeet 

Our  conclusion,  then,  is,  that  this  improvement  is  of  such 
an  extraordinary  character,  and  so  peculiarly  injurious  to 
the  proprietors  of  the  rolling-mill,  that,  so  far  from  making 
them,  at  their  own  expense,  damage  their  property  bo  greatly, 
it  should  not  at  all  be  done  without  compensation  to  them. 
Nor  can  there  bo  any  peculiar  hardship  in  this,  under  the 
peculiar  facts  of  this  case;  for,  if  the  improvement  is  of  great 
public  utility,  it  will  not  be  an  onerous  burden  for  the  public 
to  pay  the  damage;  if  so,  it  would,  of  course,  be  a  much  greater 
and  peculiar  burden  and  hardship  on  these  individual  proprie- 
tors. 

If  the  damages  are  great,  they  should  not  be  imposed,  to 
the  destruction  of  the  individual  proprietors.  If  they  are  not 
great,  the  burden  on  the  public  will  be  light.  If  too  heavy  to 
be  imposed  on  the  public,  this  should  admonish  the  authori- 
ties not  to  impose  them  on  the  individual  proprietors.  Pri- 
vate property  is  too  sacred,  and  the  individual  rights  of  the 
citizen  are  too  well  guarded,  under  our  constitutional  form  of 
government,  to  be  sacrificed  at  the  public  behest  without  com* 
pensation,  or  some  overruling  public  necessity,  in  cases  of 
emergency,  such  as  vast  confiagrations,  etc. 

Of  course,  in  estimating  damages,  the  situation  of  this  prop- 
erty, its  being  subject  to  frequent  inundation,  the  advantages 
to  it  from  high  embankments  should  it  be  redeemed  from 
overflow,  are  all  legitimate  subjects  of  consideration. 

Should  the  city  authorities  desire  to  have  the  damages  esti- 
mated, and  to  complete  the  contemplated  improvement  on 
Brook  before  adopting  any  general  plan  for  improving  the 
other  streets,  and  should  manifest  this  desire,  the  chancellor 
should  so  modify  the  temporary  injunction  as  to  permit  it, 
and  take  the  proper  steps  to  ascertain  the  damages;  but  as 
the  city  has  not  as  yet  signified  this  desire,  we  will  not  now 
direct  a  modification  of  the  temporary  injunction  in  this  par- 
ticular. 

As  the  judgment  and  temporary  injunction  granted  do  not 
essentially  conflict  with  these  views,  we  see  no  reason  to  re- 
verse on  either  the  appeal  or  cross-appeal;  and  therefore  the 
judgment  of  the  chancellor  is  affirmed,  with  directions  to  him 
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to  keep  control  of  the  cause,  and  to  modify  the  injunction, 
from  time  to  time,  upon  proper  application,  as  is  herein  sug* 
gested  and  indicated. 

Robertson,  J.,  dissented. 

RiOBT  or  MuxnciPAL  CoRPORATiOir  to  control  its  streets:  ffumes  ▼.  Mixyor 
^KnoxaUej  34  Am.  Deo.  657,  aad  note  659;  Wood  v.  Meart,  74  Id.  22^2,  and 
note  229;  Neviwi  v.  City  qf  Peoria,  89  Id.  392,  and  note  400. 

Municipal  Corforation  cannot  Taks  Private  Propkrit  for  public  aae 
any  more  than  an  indiTidnal  can:  Nemna  v.  Cky  t^fPtoria,  89  Am.  Dec.  391^ 
and  note  400. 

LiABiUTT  or  Cmr  idr  Damaoks  for  Elevattno  or  Depresaino  the 
grade  of  the  street:  TnuUtM  etc  v.  Speara,  79  Am.  Deo.  444,  and  note  447; 
Nemne  v.  CUyqf  Peoria,  89  Id.  392,  and  note  400. 

Damages  from  Grading  STREna»  when  danumm  abaque  ^furia.*  Tr^ttem 
etc  T.  Spean^  79  Am.  Deo.  444. 


Simpson  v.  Loverino. 

(8BU8H,456.J 

Not  de  Facto  Govrrnment.  — The  "provisional  government  of  Ken  tuck  j^** 
attempted  to  be  established  daring  the  Civil  War,  was  never  in  any  (tense 
a  de  /ado  government,  never  having  been  recognized  by  the  political  de- 
partment of  the  United  States  nor  of  the  state  of  Kentncky  as  such;  and 
where  the  political  departments  refuse  or  fail  to  recogniio  a  goveruineni 
de  /ado,  the  judiciary  never  does. 

Officer  Holding  under  Provisional  Qovrrnmxnt  of  Kentucky  n 
Incompetent  to  Take  Acknowldoments,  and  a  deed  reconletl  upon 
such  acknowledgment  cannot  be  considered  as  constructive  notice,  nor 
can  a  certified  copy  thereof  be  regarded  as  evidence. 

Deed  Recorded  upon  Defbotivb  Acknowledgment  cannot  bb  Re- 
garded A3  Recorded  for  Ant  Purpose,  but  is  Valid  as  an  unre- 
corded instrument,  and  connected  with  the  grantee*8  possession  in  such 
notice  to  the  world  of  her  ownership  as  in  equity  protects  her  equitable 
title. 

Aetsdatino  Deed  Eight  Months  Previous  to  its  acknowledgment  lor 
record  renders  the  recording  available  only  from  the  date  of  the  ao> 
knowledgment,  and  even  as  an  unrecorded  instnunent  it  weald  1m 
available  only  from  this  latter  date. 

The  opinion  states  the  case. 

/.  R.  Underwoody  for  the  appellant. 

Scotty  for  the  appellees. 

By  Court,  Williams,  J.  William  C.  Simpson,  the  son  of 
the  testatrix,  Nancy  Simpson,  had  purchased  of  Mitchell  thi 
'^Kinlock''  residence,  with  several  acres  of  land,  in  or  near 
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Bowling  Green,  and  still  owed  a  large  part  of  the  pnrchase- 
money,  for  which  a  lien  was  reserved  in  the  deed  to  him. 
Rowland  Whitney  bad  become  the  owner  of  the  two-thousand- 
dollar  note  described  therein,  and  J.  B.  Skyles  owned  the  other, 
being  a  balance  of  $691,  with  interest  on  both  from  January  1, 
1861. 

W.  C.  Simpson  made  his  mother  a  deed  to  this  property  in 
February,  1862,  but  a  few  days  before  the  confederate  army 
eyacnated  the  town  of  Bowling  Green,  and  state  of  Kentucky, 
and  antedated  it  to  January  1, 1861.  He  acknowledged  this 
deed  before  Jones,  who  had  been  placed  in  the  office  of  county 
court  clerk  of  Warren  County,  by  authority  of  the  provisional 
government  of  Kentucky,  superseding  the  legitimate  county 
clerk  under  the  constitution  and  laws  of  the  legitimate  state 
government. 

It  is  proved  in  the  case,  and  known  as  an  historical  fact  of 
the  late  war,  that  the  confederate  army  took  forcible  posses- 
sion of  this  town  September  18,  1861,  and  a  small  portion  of 
the  territory  of  the  state,  and  some  months  thereafter,  some 
portion  of  the  people  sympathizing  with  the  rebellion,  or- 
ganized what  they  termed  a  provisional  state  government. 

It  is  now  insisted  that  this  was  a  government  de  factOf  and 
that  the  official  acts  of  its  officers  must  be  recognized. 

At  the  time  the  southern  army  evacuated  the  soil  of  Ken- 
tucky, there  had  not  been  an  important  battle  fought  within 
her  territorial  limits;  the  only  one  approaching  importance 
may  be  said  to  be  Mill  Spring.  Nothing  indicated  perma- 
nence in  the  occupation  of  even  the  small  amount  of  the 
territory  then  possessed  by  it. 

Mr.  Wheaton,  on  this  subject  (in  his  Laws  of  Nations,  by 
Lawrence,  p.  47),  says:  "  Until  the  independence  of  the  new 
state  has  been  acknowledged,  either  by  the  foreign  state 
where  its  sovereignty  is  drawn  in  question,  or  by  the  govern- 
ment of  the  country  of  which  it  was  before  a  province,  courts 
of  justice  and  private  individuals  are  bound  to  consider  the 
ancient  state  of  things  as  remaining  unaltered." 

And  in  Kennett  v.  ChawberSy  14  How.  38,  the  supreme  court 
of  the  United  States  says:  "  It  belongs  exclusively  to  the 
political  departments  of  the  government  to  recognize  or  to 
refuse  to  recognize  a  government  in  a  foreign  country,  claim* 
ing  to  have  displii^d  the  old  and  established  a  new  one." 
**  The  same  principle  is  applied  to  a  state  of  the  Union.  So 
(tf  as  the  United  States  are  concerned,  in  case  of  conflicting 
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claims  to  the  government  of  a  state,  it  belongs  to  the  political 
and  not  judicial  power  of  the  federal  government  to  decide 
them":  Lather  v.  Borden^  7  How.  1. 

Phillimore  on  International  Law,  2d  vol.,  pp.  17-22,  says: 
"  There  should  be  the  existence  of  a  government  acknowl- 
edged by  the  people  over  whom  it  is  set,  and  ready  to  prove 
its  responsibility  for  their  conduct  when  they  come  in  contact 
with  foreign  nations." 

President  Jackson,  in  his  special  message  of  December  21, 
1836,  said:  '' All  questions  relative  to  the  government  of  for- 
eign nations,  whether  of  the  Old  or  of  the  New  World,  have  been 
treated  by  the  United  States  as  questions  of  fact  only;  and 
our  predecessors  have  cautiously  abstained  from  deciding  upon 
them  until  the  clearest  evidence  was  in  their  possession  to  en- 
able them  not  only  to  decide  correctly,  but  to  shield  their  de- 
cisions from  unworthy  motives." 

There  are  rules  prescribed  for  the  political  departments,  but 
they  must  act  before  the  judiciary;  and  when  the  political  de- 
partments refuse  or  fail  to  recognize  a  government  de  facto^  the 
judiciary  never  does  so,  in  the  cases  of  foreign  governments. 

Neither  the  political  departments  of  the  United  States  nor 
of  the  state  of  Kentucky  have  ever  recognized  this  provisional 
government  of  Kentucky  as  an  existing  de  facto  government; 
nor  does  this  court  feel  authorized  to  do  so;  for  even  if  not 
precluded  until  the  political  departments  should  act,  yet,  if 
tested  by  even  the  rules  governing  their  action,  this  court  sees 
nothing  in  the  facts  to  raise  it  to  the  dignity  of  even  a  de  facto 
political  existence;  hence  the  official  act  of  Jones  cannot  be  re- 
garded as  valid  for  any  purpose. 

But  Mrs.  Simpson  was  a  bona  fide  purchaser  from  her  son 
for  a  valuable  consideration,  and  in  possession;  therefore, 
whilst  her  deed  cannot  be  considered  as  recorded,  and  con- 
structive notice  of  her  purchase,  nor  can  a  certified  copy  be 
regarded  as  evidence,  yet  the  original  deed  can  be  treated 
as  an  unrecorded  instrument,  quite  as  good  as  a  title  bond; 
and  connected  with  her  possession,  such  notice  to  the  world 
of  her  ownership  as,  in  equity,  to  protect  her  equitable  title. 

Therefore,  whilst  she  nor  her  executrix  can  exonerate  the 
property  from  liability  for  the  outstanding  purchase  price 
owing  by  William  C.  Simpson,  yet  her  executrix  will  be  pro- 
tected against  the  other  attaching  credi^rs,  and  entitled,  as 
against  his  representatives,  he  being  dead,  to  a  rescission  of 
the  contract  and  a  lien  upon  the  land,  next  in  priority  to 
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Whitney  and  Skyles,  for  what  she  may  have  paid  him,  with- 
out interest,  she  paying  as  rents,  for  the  use  of  the  place,  the 
interest  on  her  unpaid  purchase  price  of  two  thousand  dollars, 
from  January  1,  1863,  as  provided  and  described  in  the  deed; 
or  at  the  election  of  the  executrix^  she  may  pay  the  outstand- 
ing purchase  price  to  Whitney  and  Skyles,  and  will  then  be 
entitled  to  a  conveyance  of  the  legal  title  from  W.  C.  Simpson's 
heirs,  and  a  settlement  with  his  representatives,  deducting  the 
amount  which  she  still  owed  on  the  premises  from  the  amount 
thus  paid,  and  for  a  judgment  for  the  remainder  due  her. 

The  antedating  of  the  deed,  making  it  over  eight  months 
previous  to  its  acknowledgment  for  record,  would  have  ren- 
dered the  recording  as  unavailing,  only  from  the  date  of  the 
acknowledgment,  had  it  l>een  before  a  legitimate  ofiicer;  and 
even  as  an  unrecorded  instrument,  it  should  be  regarded  as  of 
this  later  date;  but  as  tlie  evidence  does  not  contaminate  the 
purchase  and  possession  with  fraud,  and  as  it  must  he  re- 
garded as  honajlde^  it  will  protect  her  equities  existing  when 
the  contract  was  by  parol. 

Whatever  may  have  been  Mrs.  Simpson's  political  proclivi- 
ties, and  however  ardent  may  have  been  her  sympathies  with 
the  southern  cause,  yet  she  was  a  citizen  of  Kentucky,  uncon- 
victed with  any  overt  acts  of  treason,  and  the  law  throws 
around  her  and  her  rights  its  protecting  shield.  Even  if  she 
incurred  forfeitures,  of  which  there  is  not  the  slightest  evi- 
dence, it  would  be  to  the  government,  and  not  to  individuals. 

The  attaching  creditors  have  no  right  to  take  this  property 
from  her;  therefore,  whilst  we  concur  with  the  chancellor  in 
disregarding  the  act  of  Jones  as  county  clerk,  we  cannot  do  so 
as  to  the  legal  consequences  flowing  therefrom. 

The  judgment  is  reversed,  with  directions  for  further  pro* 
ceedings  as  herein  indicated. 

Status  of  Secsdino  Statb»  durino  Late  Wab:  See  ITaU  ▼.  HaU,  94 
Am.  Dec  703,  where  the  governments  set  op  within  them  were  held  not  to 
be  de/ado  governments.  In  the  note  to  this  case  the  question  is  further 
discussed. 

Where  AcKSfowLssxiMEST  ih  so  Defective  as  not  to  entitle  an  in* 
ttruinent  to  record,  if  it  is  in  fact  recorded  upon  it,  it  is  of  no  validity  as  a 
^recorded  instrument:  Jacoway  v.  OauU,  73  Am.  Dec.  494,  and  note.  Un- 
acknowledged mortgage  is  valid  as  between  parties  to  it,  and  the  lien 
becomes  fiied  and  complete  by  the  mere  execution  and  delivery  of  the  in- 
strument. But  the  recording  of  an  unacknowledged  mortgage  does  not  place 
the  mortgagee  in  a  better  8ituaiii>.i  than  if  it  liad  never  been  recorded  at  all, 
is  it  was  not  in  a  condition  u*  be*  yixt  upon  the  records,  and  does  not  operate- 
M  oonstnictive  notice:  ^ain  v    Alexander,  47  Apa.  Dec.  732,  and  note. 
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YOWBLL   V.   DoDD. 
[S  Bvm,  M1.J 

OoBPORATioH  BouHO — OfTioisfl  HOT  Pkbsonallt  Liabul — UpoQ  A  writ- 
ing signed  by  the  preeident  and  directors  of  a  corporation^  to  the  efied 
that  '*  twelve  months  after  date,  the  president  and  directors  of  "  the  oor- 
poration  will  pay  a  certain  sum  with  interest,  the.  corporatian  alone  is 
responsible  to  the  payee;  the  officers  incnr  no  personal  liability. 

Wbbther  CoRFomiTiON  Alone  is  Bound  bt  Writdio  Sionko  bt  os 

OmcSBS,  OB  WBXIHBE  L^TTEB  InOUE  PuUONAL  LlABIUrY,  IS  a  qilM- 

tion  of  intention  to  be  determined  from  what  appears  oo  the  f aoe  of  tfaa 
writing. 

The  opinion  presents  the  case* 

Rodman  and  Fogle,  for  the  appellant. 
A»  J.  JameSy  for  the  appellees. 

By  Court,  Peters,  C.  J.  This  action  was  brought  by  appel- 
lant  against  appellees  to  make  them  personally  responsible 
for  the  debt  on  the  following  writing: — 

''  Twelve  months  after  date,  the  {H^sident  and  directors  of 
the  HuBtonsville  and  Bradfordsville  Turnpike  Road  Company 
will  pay  Leroy  Yowell  twelve  hundred  dollars,  for  value  re- 
ceived, at  six  per  cent  tntem  from  date,  this  16th  of  Novem- 
ber, 1865.  "  E.  J.  DoDD,  Pm.^ 

**  James  Yowell, 
**  Jas.  J.  Dbtb, 
**M.  P.  Drte, 
"Wm.  L.  McCain." 

To  the  petition  a  demurrer  was  sustained,  and  the  only 
question  presented  to  this  court  by  the  appeal  is,  whether  the 
writing  sued  on  binds  the  appellees  individually,  or  whether 
it  is  the  obligation  of  the  corporation  therein  named.  ^  This 
is  a  question  of  intention,"  as  was  said  in  Whitney  v.  Sudduthj 
4  Met.  (Ky.)  296,  ''to  be  determx^.^  from  what  appears  on  the 
face  of  the  writing."  But  that  case  is  not  analogous  to  this; 
the  writings  upon  which  the  actions  were  brought  are  essen- 
tially different  in  language  and  meaning. 

In  the  ca8e  referred  to,  it  is  true,  the  first-named  signer  to 
the  writing  adds,  after  his  name,  the  letters  ''  Pres.,"  and  ii? 
the  body  of  the  instrument,  they  style  themselves  president 
and  directors  of  Centreville  and  Jacksonville  Turnpike  Com- 
pany; but  before  thus  describing  themselves,  they  use  the 
personal  pronouns  "  we,  or  either  of  us  ";  and  the  promise  is, 
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that  tbey  will  joiDtly  and  severally  pay,  etc^  binding  no  other 
person  or  persons  but  themselves. 

Here  the  language  is  altogether  different;  the  persons  sign- 
ing  the  writing  do  not  promise  to  pay  individually;  they  only 
stipulate  that  the  president  and  directors  of  the  turnpike  road 
company  named  will  pay  the  amount.  The  corporation,  as 
must  be  assumed,  contracts  by  its  president  and  directors; 
and  when  they,  in  that  character,  undertake  to  pay  money,  it 
must  be  understood  that  they  intend  to  bind  the  corporation 
they  represent,  and  not  themselves  personally. 

In  the  case  referred  to  in  4  Metcalfe,  it  is  said:  '*It  is  not 
the  trustees  merely  who  promise,  but  the  defendants,  as  trus- 
tees, promise;  and  if  it  were  otherwise  uncertain  whether  they 
promised,  or  intended  to  promise,  individually,  all  doubt  is 

removed  by  the  fact  that  they  promise  severally This 

several  liability  must  be  personal.  It  is  wholly  inconsistent 
with  a  restricted  liability,  merely  in  the  artificial  character  of 
trustees." 

In  giving  construction  to  the  instrument  in  Nash  v.  Roberts^ 
1  B.  Mon.  201,  which  was  regarded  as  analogous  to  the  case 
then  under  consideration,  great  importance  was  given  to  the 
&ct  that  the  undertaking  was  several  as  well  as  joint,  by  the 
parties  to  the  instrument;  and  that,  more  than  any  other,  con- 
trolled in  the  determination  of  the  case. 

In  the  writing  sued  on  in  this  case,  no  personal  pronouns 
are  used,  nor  is  there  a  several  promise  to  pay. 

After  a  careful  consideration  of  this  case,  and  a  comparison 
of  the  writing  sued  on  with  those  in  cases  assimilated  to  it,  we 
conclude  that  the  parties  to  said  writing  did  not  intend  to 
bind  themselves  personally  for  said  debt;  and  that  a  fair  and 
rational  interpretation  of  its  terms  does  not  impose  such  lia- 
bility; but  that  the  corporation  named  is  responsible  to  appel- 
lant. 

Wherefore  the  judgment  is  afiSrmed. 


OOBTOaATIOH  WHBK  BomTD  —  OlTIGEBS  WHXN  PiBSDNALLT  LlABLBs    8m 

Cfi^pkari  ▼.  Doddf  poti,  p.  258,  and  note.  The  principal  case  ia  cited  in  Fudk 
▼.  WkUe,  78  Ky.  243»  where  a  note  to  the  eflfoot  that  "we,  the  direoton  ol 
Big  Eagle  etc  Ca,  promiae  to  pay,**  eta,  waa  held  to  be  the  individoal  obli- 
frtuB  of  the  aignen. 

AM.  Dm.  Vol*  XGVI-IT 
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Gaphabt  V.  D0DD« 

[8  BUIH,  184.] 
OOEKMUTIOV  HOT  BOUKD  BT  WBiriNO — OfFIOBBa  PlB80HAU»T  LUBL&-* 

Upon  a  writiiig  tigiied  by  the  prendent  and  dirooton  of  a  eorponlii% 
to  the  affect  tliat  "  twelve  montha  after  date,  the  presideiit^  by  order  of 
of  the  board  "  of  the  corpoFation«  pronuae  to  pay  a  oertain  sum  with  m- 
tereet»  the  officers  are  personally  liaUe,  as  it  appears  by  the  terms  of  the 
writing  that  they  intended  to  impose  a  personal  responsibility  upon  thsM- 
selves  for  the  debt,  and  not  to  bind  the  oorporatioii. 

The  opinion  states  the  case. 

Rowndtree  and  Fogle^  and  John  Rodman^  for  the  appellant 

A.  J.  JameSf  for  the  appellees. 

By  Court,  Peters,  C.  J.  This  action  was  brought  by  ap- 
pellant against  appellees  to  make  them  personally  responsible 
for  the  debt  on  the  following  writing:  — 

'^  Twelve  months  after  date,  the  president,  by  the  order  of 
the  board  of  the  Ilustonsville  and  Bradfordsville  Turnpike 
Road  Company,  promise  to  pay  Mahaly  Caphart  three  hundred 
and  fifty  dollars,  with  six  per  cent  intrea  from  date,  this  30th  of 
November,  1865.  *'  E.  J.  Dodd,  Prea., 

"  Jas.  J.  Drye, 
"Wm.  R.  McCain, 
"Wm.  Spraqgims, 
"M.  P.  Drye, 
"James  Yowell." 

To  her  petition  a  demurrer  was  sustained,  and  she  seeks  a 
reversal  of  the  judgment. 

The  only  question  for  determination  is,  whether  the  corpora- 
tion named  in  the  writing  is  bound,  or  whether  those  who  signed 
it  are  personally  liable. 

This  writing  is  different  from  the  one  sued  on  in  the  case  of 
Yowell  V.  Doddy  3  Bush,  581  [ante^  p.  256];  there  the  president 
and  directors  of  the  corporation  promised  to  pay  the  debt; 
here  the  president,  by  the  order  of  the  board  of  directors  of 
said  corporation,  promises  with  the  others  who  sign  the  instru- 
ment. The  board  of  directors,  as  such,  do  not  promise,  and 
the  recitals  in  the  writing  imply  that  it,  the  board,  had  funds 
in  the  hands  of  the  president  to  pay  said  debt;  and  said  writing 
is  rather  an  acceptance  of  the  order  of  the  board  to  pay  the 
amount. 

If  the  writing  bad  read  ^*I/'  by  the  order  of  the  board 
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of  the  Hustonsville  and  Bradfordsville  Turnpike  Road  Com- 
pany, promise  to  pay,  etc.,  and  had  been  signed  by  E.  J.  Dodd, 
president,  with  the  other  persons  who  signed  it,  unquestion- 
ably it  would  have  been  the  obligation  of  all  of  them,  notwith- 
standing the  grammatical  inaccuracy  in  using  the  singular 
for  the  plural  pronoun. 

E.  J.  Dodd  is  the  person  to  whom  the  order  of  the  board  to 
pay  the  money  is  addressed,  l)ecau6e  he  identifies  himself  as 
the  president  by  his  signature  to  the  writing;  and  it  means 
precisely  the  same  thing  as  if  it  had  read  **  I  '*  promise,  etc., 
and  had  been  signed  by  himself  and  the  others.  There  is 
nothing  in  the  writing  to  show  that  the  other  persons  who 
signed  the  writing  were  directors  of  the  corporation  mentioned. 

Our  conclusion  therefore  is,  that,  according  to  the  terms  of 
said  writing,  the  parties  intended  to  impose  a  personal  liability 
on  themselves  for  the  debt,  and  not  to  bind  the  corporation. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded to  overrule  the  demurrer,  and  for  further  proceedings 
consistent  herewith. 


<\>KP0RAT10N,  WHEN  Nar  BoUND — OPnCERS,  WHEN   PeRS03(ALLY   LlABLBt 

s<f»-  note  Ui  llodije^  v.  New  Emjlaiid  Screw  Co.,  53  Am.  Dec.  649;  Mellffl'je  v. 
/Ji»^,n  Iron  Co.,  51  Id.  69;  Chick  v.  TrevtU,  37  Id.  69;  Despatch  Line  v.  Dellam^ 
Mjj.  i  o.,  37  Id.  203;  PUman  v.  Kintner,  33  Id.  469;  OlooU  v.  Tioga  R.  /?.  Co,^ 
S4  l«l.  298;  see  also  Ymoell  v.  Dodd,  ante,  p.  256. 


Griffix  V.  Kentucky  Insubanob  Company. 

18  BudH,  aoxi 

LecsmLATTTE  Repeal  op  Chartek  ok  Insurance  Company  —  Oblioation 
OP  (*oNTRACT  NOT  Impairki>.  -  Where,  at  the  time  of  the  grant  of  a 
charter  t4i  a  corporation,  a  general  statute  existed  to  the  effect  that  all 
grants  to  corporations,  or  other  statutes,  should  be  subject  to  amendment 
or  repealed  at  the  will  of  the  legislature,  unless  the  contrary  intent  btt 
thert'in  exjtreased,  the  charter  may  1»e  repealed  at  any  time,  and  the  fact 
that  the  charter  contains  no  provision  for  its  repeal  does  not  prevent  this 
result. 

PsoTLsioN  IN  General  Law,  Pkovidino  for  Repeal  op  Charter  of 
i'uKPOKATiON,  that  "no  aiiieudmeut  or  repeal  shall  impair  other  righti 
previously  vested,**  was  intended  to  secure  the  rights  of  beneficiaries  and 
others,  vested  under  the  charter  liefore  its  amendment  or  repeal,  and 
does  not  affect  the  mere  power  to  repeal  the  franchise. 

Tus  opinion  states  the  case. 
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8.  8.  Bush^  for  the  appellant 
Brandette  and  Son,  and  John  M.  Harlan,  for  the  appellee. 

By  Court,  Robebtbon,  J.  A  legislative  enactment  of  March 
4, 1865,  incorporated  the  Kentucky  Insurance  Company,  with- 
out expressly  reserving  in  the  charter  power  to  repeal  it; 
nevertheless  an  act  of  the  9th  of  March,  1868,  repealed  the 
charter;  and  the  only  question  for  our  consideration  on  this 
appeal  is,  whether  the  repealing  act  is  constitutional. 

The  charter  was  certainly  a  contract  with  a  legal  obligation 
which  could  not  be  constitutionally  impaired  by  ordinary  legis- 
lation. But  what  is  its  obligation?  Had  the  charter  itself 
reserved  the  power  to  repeal  it,  that  reservation  would  have 
been  a  part  of  the  contract,  and  have  molded  its  obligation 
accordingly;  and  such  qualified  obligation  would  not  have 
been  impaired  by  an  exercise  of  the  power. 

But  although  there  was  no  such  reservation,  yet  a  statute  of 
February  14,  1856  (chapter  62,  page  121,  of  Stanton's  Revis- 
ion), applying  to  charters  to  be  granted  thereafter,  provides 
**that  all  charters  and  grants  of  or  to  corporations,  or  amend- 
ments thereof,  and  all  other  statutes,  shall  be  subject  to 
amendment  or  repeal  at  the  will  of  the  legislature,  unless  a 
contrary  intent  be  therein  plainly  expressed;  provided,  that, 
whilst  privileges  and  franchises  so  granted  may  be  changed  or 
repealed,  no  amendment  or  repeal  shall  impair  other  rights 
previously  vested." 

The  proviso  was  intended  to  secure  the  rights  of  beneficiaries 
and  others,  vested  under  the  charter  before  its  amendment  or 
repeal,  and  does  not  affect  the  mere  power  to  repeal  the  fran- 
chise. 

That  statute  in  its  prospective  operation  is  constitutional, 
and  therefore  a  law  of  the  state;  and  as  it  has  never  been  re- 
pealed,  it  applies  to  the  charter  of  the  Kentucky  Insurance 
Company,  unless,  as  argued,  the  non-reservation  in  the  charter 
itself  of  power  to  amend  or  repeal  it  implied  a  repeal,  as  to  it, 
of  the  general  statute.  But  there  being  nothing  in  the  lan- 
guage of  the  charter  importing  any  such  intention,  if  the  mere 
pretermission  of  special  reservation  of  the  power  to  amend  or 
repeal  should  be  construed  as  a  negation  of  the  power,  the 
statute  of  1856  would  be  superfluous  and  inoperative;  because 
in  relation  to  charters  reserving  the  power,  there  was  no  necee- 
•ity  for  that  enactment,  which,  therefore,  was  intended  to 
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operate  only  on   charters  which  do  not  reserve  the   power 
already  reserved  by  statute. 

Then,  was  this  general  reservation  of  power,  like  a  special 
reservation  in  the  charter  itself,  a  part  of  the  contract?  or  was 
the  contract  made  subject  to  it,  and  the  obligation  detintMl  or 
modified  by  it?  We  think  so.  And  whatever  might  be  thought 
of  the  policy  of  such  legislation,  or  of  the  policy  or  justicf  of 
the  repealing  statute,  over  which  the  judiciary  has  no  jurisilio- 
tion,  our  conclusion,  as  to  the  mere  power  of  repeal,  is,  an  we 
think,  sustained  by  reason  and  abundant  authority. 

All  contracts,  except  such  as  are  municipal,  are  madt»  Hub- 
ject  to  the  law,  and  their  obligation  is  defined  by  the  lex  foci 
contractus.  Why  should  the  contract  in  this  case  be  excepted? 
8uch  exception  would  be  unreasonable;  and  the  authorities 
fortify  the  reason. 

Angell  and  Ames,  referring  to  Kent's  Commentaries,  and 
several  adjudged  cases,  say  on  this  subject:  "  It  has  become 
usual  for  legislatures,  in  acts  of  incorporation  for  private  ()er- 
sons,  to  reserve  to  themselves  a  power  to  alter,  modify,  or 
repeal  the  charter  at  their  pleasure;  and  as  the  powi»r  of 
modification  and  repeal  is  thus  made  a  qualifying  part  of  the 
grant  of  franchises,  the  exercise  of  that  power  cannot,  of 
course,  impair  the  obligation  of  the  grant.  Sometimep  this 
power  is  reserved  by  a  general  act  applicable  to  all  cor|)ora- 
tions,in  which  case  it  may  be  exercised  upon  any  corporation^ 
as  a  railroad  company,  whose  charter  had  been  granted  si  nee 
the  passage  of  the  general  act,  although  no  special  clause  (con- 
taining or  alluding  to  such  reserved  power  be  inserted  in  the 
company's  charter."  Suydam  v.  Moore,  8  Barb.  358;  Rmtl  v. 
Frankfort  Bank^  23  Me.  318;  Fry^s  ExW  v.  Lexington  ainl  Big, 
Sandy  R.  R,  Co,,  2  Met.  314;  and  other  adjudged  cases,  as 
well  as  principle  and  analogy,  support  that  text. 

We  cannot  resist  the  conclusion  that,  just  or  unjust,  reason- 
able or  unreasonable,  the  repealing  act  did  not  impair  the 
obligation  of  the  contract  of  incorporation  in  this  case. 

Wherefore  the  chancellor  having  adjudged  otherwise,  the 
judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings, for  the  purpose  of  settling  the  affairs  of  the  com- 
pany, and  distributing  its  assets  as  sought  by  the  appellanty 
according  to  provisions  of  the  repealing  act. 

OmnLAL  Law  aw  Statb  PBOvmnvo  that  Charter  ot  Bvibt  CoapoRA- 
noM  Gbajitkd  by  the  legialature  shall  be  subject  to  alteration,  snspeiuiioiv 
md  repsaly  in  the  diieretioa  of  the  legislatiire,  has  the  effect  of  reserving  tc^ 
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the  legialatnro  the  right  of  so  dealixig  with  a  chaitar  gnntad  After  tha 
ment  of  such  statute,  wheneTer,  in  thtar  diacretioii,  the  pablio  good  may  r^ 
quire  it,  as  folly  as  if  the  reservation  were  inserted  in  the  charter;  and  all 
the  contracts,  express  or  implied,  resalting  from  the  act  of  inoorporatioOy 
and  its  acceptance  by  the  stockholders,  must  be  deemed  to  have  been  entered 
into  by  both  parties  subject  to  such  reservation:  Story  v.  Jenep  CUy  etc  Co.^ 
84  Am.  Dec.  134,  and  note.  See  the  very  able  cases  of  Stalt  v.  Mayor  ete, 
qf  Jersey  CUy,  86  Id.  240;  StaU  v.  Milier,  86  Id.  188;  Zabriakie  ▼.  Hadtmuek 
cte.  B,  k.  Co.,  90  Id.  617,  and  notes.  The  statate  mentaoned  in  the  principsl 
case  is  further  construed  in  Commi§momer§  Smhmg  F^md  t.  Ormm 
Bmer  tie.  Co.,  79  Ky.  83. 


Thomas  t;.  SIebb. 

[8  Bush.  ei9.J 

AuonoimB  is  Dbbkkd  Aobnt  or  Siller  ov  Qooftm,  but  voir  GiRrani 
PuBPOSis  He  is  Deemed  Agent  of  both  the  bayer  and  eeller;  aa,  by 
knocking  down  the  goods  sold  to  the  highest  bidder,  and  inaerting  hk 
name  in  his  book,  he  is  considered  the  agent  of  both  parties  and  Bodk 
memorandum  will  bind  them  both. 

AocrioNEER  Who  dobs  not  Dlsclosb  Name  ov  his  Prihoipal  whxh  Hi 
Sells  will  be  considered  as  the  vendor  himself. 

Ir,  WHILE  Auctioneer  is  Selling  Goods  of  One  Man,  Anothrr  Pbo- 
CURES  HiR  TO  Sell  his  Goods,  without  informing  him  whoee  they  are^ 
it  is  a  fraud,  both  on  the  auctioneer  and  on  the  bidders,  each  aa  would 
entitle  him  to  whom  the  goods  were  sold  to  repudiate  the  sala  npon  tbs 
discovery  of  the  fraud. 

The  opinion  states  the  case. 
J,  A,  Prall,  for  the  appellant. 
R.  T.  Davis^  for  the  appellee. 

By  Court,  Peters,  C.  J.  This  is  rather  an  interesting  caaei 
both  on  account  of  the  novelty  of  the  facts  and  of  the  I^al 
questions  arising  thereon. 

R.  B.  Hutchcraft,  as  the  executor  of  his  father,  had  a  pablio 
sale  of  the  testator's  effects  on  the  15th  of  June,  1867.  After 
the  commencement  of  the  sale,  and  before  its  termination,  ajh 
pellant,  with  the  consent  of  Hutchcraft,  presented,  throng 
the  auctioneer  who  was  conducting  the  sale  for  Hutchcraft,  a 
mare  and  mule  colt  for  sale.  It  was  not  proclaimed  that  they 
were  not  the  property  of  Hutchcraft,  and  it  does  not  appear 
that  any  one,  except  himself  and  appellant,  knew  to  whom 
they  belonged;  certainly,  the  auctioneer  and  appellee  believed 
they  were  a  part  of  the  testator's  property. 

Having  been  put  up,  and  appellee  being  the  best  biddefi 
they  were  knocked  down  to  him  at  the  prioe  of  $86.26.    On 
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the  same  day,  and  very  soon  afterwards,  learning  that  they 
were  not  the  property  of  Hutchcraft's  testator,  but  belonged 
to  apj)ellant,  be  thereupon  immediately  renounced  the  sale, 
refused  to  have  anything  to  do  with  them,  and  started  homOi 
leaving  them  at  Uutchcraft's,  where  they  were  when  he  bid  for 
them. 

From  the  evidence  it  appears  that  one  Roberts,  the  manager 
of  Hutchcrafl,  took  the  mare  away  in  the  fall;  but  what  be- 
came of  the  mule  does  not  appear. 

This  action  was  brought  against  appellee  for  the  price  he 
bid  for  the  stock.  On  the  trial,  the  law  and  facts  were  sub- 
mitted to  the  circuit  judge,  who  rendered  judgment  for  appel- 
lee, which  appellant  now  seeks  to  reverse. 

Whether  the  parties  made  a  valid  binding  contract  in  refer- 
ence to  this  stock,  is  the  only  question  to  be  determined.  The 
apparent  difficulty  in  the  solution  of  this  question  may  be 
removed  by  a  recurrence  to  a  few  very  familiar  legal  princi- 
ples. The  approved  definition  of  a  contract  is,  an  agreement 
by  the  parties,  upon  a  sufficient  consideration,  to  do  or  not  to 
do  a  particular  thing. 

A  contract  may  be  made  by  a  legally  constituted  agent; 
and  when  so  made,  it  will  be  as  binding  as  if  made  by  the 
principal  in  person.  It  is  not  pretended  that  this  alleged  sale 
was  made  by  appellant  himself;  but  if  in  fact  made,  it  was 
done  by  the  auctioneer  employed  by  Hutcbcraft  to  sell  the 
goods  of  his  testator  on  that  day. 

An  auctioneer  is.  one  who  sells  goods,  etc.,  at  public  auc- 
tion for  another  on  commission  or  for  recompense,  and  is 
primarily  deemed  the  agent  of  the  seller  of  the  goods;  but  for 
certain  purposes  he  is  deemed  the  agent  of  both  the  seller  and 
buyer;  as  by  knocking  down  the  goods  sold  to  the  highest 
bidder,  and  inserting  his  name  in  his  book  or  memorandum 
as  such,  he  is  considered  the  agent  of  both  parties,  and  the 
memorandum  so  made  by  him  will  bind  both  parties:  Story 
on  Agency,  sec.  28. 

But  as  in  this  case,  if  he  believes  he  is  selling  the  goods  of 
one  man,  and  without  his  knowledge  the  goods  of  another 
man,  with  whom  lie  has  made  no  agreement,  are  placed  in 
his  hands  to  sell,  can  he  thereby  become  his  agent?  Unless 
an  auctioneer  discloses  the  name  of  his  principal  when  he 
sells,  he  will  be  regarded  as  the  vendor  himself.  He  cannot 
disclose  who  his  principal  is  if  he  does  not  know  him;  and  if, 
while  ha  is  selling  the  goods  of  one  man,  another  procures 
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him  to  sell  his  goods,  without  informing  him  whose  they  are^ 
it  is  a  fraud  both  on  the  auctioneer  and  on  the  bidders,  such 
as  would  entitle  him  to  whom  the  goods  were  knocked  down 
to  repudiate  the  sale  upon  the  discovery  of  the  fraud. 

Obvious  prudential  reasons  might  induce  bidders  to  pur- 
chase goods  as  the  property  of  one  ownw,  when  they  would 
not  make  a  bid  for  them  as  the  property  of  a  different  owner. 
Such  as  the  confidence  they  might  have  in  the  one  to  answer 
in  damages  for  a  breach  of  the  implied  warranty  of  title,  while 
they  would  have  no  confidence  in  the  ability  of  the  other,  and 
other  reasons,  which  may  be  readily  imagined,  and  need  not 
therefore  be  enumerated,  would  influence  bidders. 

Wherefore  we  concur  fully  with  the  circuit  judge  in  opinion, 
and  his  judgment  is  affirmed. 


Auctions.  —  In  sales  at  anction,  the  vendor  or  owner  of  the  goods  ia  not 
bound  by  the  representations  of  the  auctioneer,  unless  he  ratifies  them,  the 
advertisemant  being  the  only  representation  by  which  he  ia  oonduded:  Pane 
▼.  Bonnival,  6  La.  Ann.  386.  The  auctioneer  has  no  authority  to  bind  an  ad- 
ministrator personally  by  a  warranty  of  the  condition  of  the  goods  of  the  estate: 
Blood  V,  Frendi,  9  Gray,  197.  But  what  is  said  by  an  auctioneer  in  hia  adrer- 
tisement  may  be  explained  by  what  is  said  by  him  at  the  time  of  the  sale:  Mia* 
km  V.  MaUkeiDB^  7  Ired.  286;  SaUerfiM  v.  Smith,  11  Id.  60.  So  where  a  hooae 
was  advertised  to  be  sold  at  auction,  and  was  represented  to  be  furnished 
with  hot  and  cold  water,  and  before  the  sale  commenced,  the  auctioneer  an- 
noimced  that  there  were  no  hot- water  appliances  in  the  house,  and  proceeded 
with  the  sale,  and  the  house  was  purchased  by  one  who  had  read  the  ailver^ 
tiaement,  but  arrived  after  the  announcement,  it  was  held  that  in  the  absenoa 
of  fraud,  the  sale  was  valid,  and  binding  on  the  purchaser:  Thomprnm  v. 
Kelly,,  101  Mass.  291.  In  ordinary  cases,  thei  auctioneer  has  the  right  to  pre- 
scribe the  rules  of  bidding,  and  the  terms  of  sale,  provided  he  does  not  con- 
travene the  written  particulars  and  conditions,  if  there  are  any:  Bateman  on 
Auctions,  1 14.  The  auctioneer,  it  was  held  in  Craig  v.  Miller,  22  U.  C  C  P. 
848»  could  withdraw  an  express  warranty  contained  in  a  catalogue  of  artides 
for  sale,  and  that  the  fact  that  the  purchaser  did  not  hear  the  withdrawal 
made  no  difference.  Where  property  has  been  knocked  down,  and  two  or 
more  persons  claim  the  bid,  the  auctioneer  may  put  it  up  for  sale  again  at 
that  price,  as  the  bid  of  such  of  these  persons  as  he  sees  fit:  Conoeer  v.  Wai' 
ling,  15  N.  J.  £q.  173.  Owner  of  property  being  sold  at  auction  may  caoaa 
the  auctioneer  to  publicly  announce  that  no  bids  less  than  five  cents  wiU  be 
received;  and  after  such  notice,  a  person  who  bids  only  one  cent  in  advanoe 
of  the  previous  bid  acquires  no  title:  Farr  v.  John,  92  Am.  Deo.  426^  So  the 
seller  has  the  right  to  fix  a  minimum  price  below  which  the  property  shall 
not  be  sold:  MUler  v.  Baynard,  83  Id.  168.  A  person  charged  with  the  oon- 
duct  of  a  judicial  sale  has  a  conaiderable  latitude  or  discretion  in  preacribing 
such  terms  of  sale  as  will  exclude  puffers  and  fraudulent  bidden,  and  aecue 
the  real  purchasers  in  offering  their  bids:  NaUomU  Bcufk  qf  Mebropolit  ▼. 
Spragtie,  20  N.  J.  Eq.  159. 

An  aaetiom  being  an  open  sale,  the  anetioneer  cannot  in  general  refoae  te 
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neaept  bids;  but  where  the  sale  is  without  reserre  \m  ought  not  to  aooept  a 
bid  from  the  vendor  or  any  one  acting  on  his  behalf:  B>teinan  on  Auctions, 
122.  An  auctioneer  may  refuse  to  accept  the  bid  of  a  person  which  if  ao- 
eepted  would  result  in  frustrating  the  very  purpose  of  the  sale:  Murdoch's 
Cue,  2  Blandy  461;  S.  C,  20  Am.  Dec.  381.  He  may  require  bidders  to  be 
ready  to  comply  with  the  conditions  of  the  sale,  and  may  exercise  his  discre- 
tion as  to  the  suffidency  of  the  security  furnished  by  a  bidder:  Michel  ▼. 
Kaiatr,  25  La.  Ann.  57.  And  he  is  not  obliged  to  receive  the  bid  of  an  irre- 
sponsible  or  insufficient  bidder:  Den  ▼.  Zellen,  7  N.  J.  L.  153;  Uobbn  ▼. 
Bflocen,  2  Ind.  142;  8.  C,  52  Am.  Dec.  600.  He  should  refuse  to  receive 
the  bids  of  persons  who  labor  under  an  incapacity,  such  as  infants,  lunatics, 
dnmken  persons,  or  persons  standing  in  a  fiduciary  relation  to  the  property 
sold:  Bateman  on  Auctions,  123;  A'mney  ▼.  Showdy,  1  Hill,  644.  Where  the 
owner  has  reserved  one  bid,  and  has  exercised  his  privilege,  the  auctioneer 
may  refuse  to  receive  a  further  bid  from  him:  ParfiU  v.  Jepwn,  46  L.  J.  Q.  R 
529;  S.  C,  36  L.  T.,  N.  S.,  251.  And  generally  he  has  a  right  to  exercise 
hb  discretion  au  to  whether  he  will  receive  a  bid  from  any  particular  person: 
Holder  V.  Jaekaon,  11  U.  C.  G.  P.  543.  An  auctioneer  being  an  agent  em- 
ployed to  effect  the  sale  of  property  by  competition,  his  duty  is  to  obtain  by 
that  mode  of  sale  the  best  price  which  such  property  will  fairly  fetch;  and 
hs  must  not  sell  for  a  less  price  or  in  a  different  manner  than  may  be  spe- 
cified in  his  instructions.  Where  he  has  no  instructions^  he  must  pursue  the 
accustomed  course  of  his  business:  Bateman  on  Auctions,  113.  Where  he 
was  authorized  to  sell  for  a  certain  price,  and  he  sells  for  a  less,  he  is  liable 
in  an  action  by  the  owner  for  the  deficiency:  Steele  v.  EUmaJier,  11  Serg, 
ft  R.86. 

An  auctioneer  selling  realty  for  a  less  sum  than  he  is  authorized  to  do^ 
and  at  such  sale  signing  the  contract  as  agent  of  an  undisclosed  principal, 
does  not  thereby  bind  the  owner  of  the  property,  but  becomes  personally 
liable  under  the  contract  to  refund  to  the  purchaser  the  amount  nf  any  de- 
posit ho  may  make,  and  auctioneer's  fees  with  interest;  and  if  be  knew  that 
be  was  not  authorized  so  to  sell,  he  will  also  be  liable  for  what  tlie  premises 
weru  worth  over  and  above  tiie  price  he  was  to  pay  therefor:  Biu/i  v.  Cole, 
84  Am.  Dec.  343,  and  note.  An  agent  employed  to  sell  in  the  ordinary 
coarse  of  business  has  no  authority  to  sell  at  auction,  and  if  he  does  so,  and 
the  purchaser  is  aware  of  his  lack  of  authority,  the  title  to  the  property  does 
not  pau:  Totole  v.  LeamU,  23  N.  H.  360;  S.  C,  55  Am.  Dec.  155.  An  auc- 
tioueer  cannot  delegate  his  authority  to  sell:  Stow.  v.  State,  12  Mo.  400.  But 
he  may  authorize  another  person  to  use  the  hammer  and  make  the  outcry 
under  his  immediate  direction  and  supervision,  and  he  may  occasionally 
absent  himself  from  the  room  during  the  sale:  CormnonweaUh  v.  Hamden,  19 
Pick.  482;  Pores  v.  Bomieval,  6  La.  Ann.  386;  Bateman  on  Auctions,  1 14. 

Before  the  fail  of  the  hammer,  a  bidder  may  withdraw  his  bid,  or  the  owner 
ef  the  propoty  may  withdraw  it  from  sale.  Every  bid  is  but  an  offer 
which  is  binding  on  neither  party  until  it  is  accepted:  Bateman  on  Auo- 
Uons,  30,  126;  Pajfjie  v.  Cave,  3  Term  Rep.  148.  Even  where  the  sale  was 
advertised  to  be  without  reserve,  the  owner  may  withdraw  the  property 
before  the  hanuner  falls:  Warhw  v.  Harriaon,  28  L.  J.  Q.  B.  18;  1  EL  &  E. 
295.  But  in  such  a  case  he  does  so  at  his  peril,  the  auctioneer  being  liable 
to  the  highest  bidd^,  and  the  owner  must  indenmify  him:  Warlow  v.  Har' 
ruon,  29  L.  J.  Q.  B.  14.  An  agent  may  bid  at  an  auction  sale  for  his  prin- 
cipal without  ^i»^iii«iig  to  the  other  bidders  that  he  is  not  bidding  for  himself, 
bofc  where  ha  doea  not  disdoee  his  agency  and  the  name  of  his  principal  at 
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the  time  the  property  is  knocked  down  to  him,  or  on  the  day  of  the  sale,  he 
is  bound  himself,  and  becomes  personally  responsible  for  the  completioa  of 
the  sale:  McCamb  ▼.  Wri<jltt,  4  Johns.  Ch.  658;  Nat.  Fire  Ins,  Co,  v.  LooTnts, 
11  Paige,  431. 

An  auctioneer  who  sells  goods  at  auction  without  disclosing  the  name  of 
their  owner  becomes  himself  liable  in  that  capacity.  In  lianwn  v.  /tober- 
dftiUf  Peake,  163,  Lord  Kenyon  says  that,  ''though  where  an  auctioneer 
names  his  principal,  it  is  not  proper  that  he  should  be  liable  to  an  action, 
yet  it  is  a  very  dififerent  case  where  the  auctioneer  sells  the  commodity  with- 
out saying  on  whose  behalf  lie  sells  it;  in  such  a  case  the  purchaser  is  en- 
titled to  look  to  him  personally  for  the  completion  of  the  contract.*'  "Every 
auctioneer  who  sells  without,  at  the  time  of  the  sale,  disclosing  the  name 
of  his  principal,  contracts  personally**:  Addison  on  Contracts,  G42.  To 
the  same  efifect  is  Story  on  Agency,  sec.  267;  Babington  on  Auctions,  9  Law 
Lib.,  sec.  186;  Jones  v.  LiUledale,  6  Ad.  &  E.  486;  Fmnklyn  v.  Lamcnd^  A 
Com.  B.  637.  56  Eng.  Com.  L. ;  MULh  v.  Hunt,  20  Wend.  431 ;  see  MuUer 
V.  Fuchs,  64  Md.  217;  Bu«h  v.  Cole,  84  Am.  Dec  343.  Where  property  has 
been  advertised  as  belonging  to  a  certain  person,  and  the  property  of  an- 
otiicr  is  sent  in  to  be  sold  along  with  it,  this  fact  should  be  annoonoed,  if 
the  ownership  would  be  likely  to  influence  the  sale.  It  may  amount  to  a 
fraud  to  sell  goods  as  belonging  to  one  person,  when  they  really  belonged  to 
another:  Bateman  on  Auctions,  116;  Bexwell  v.  Chriaiie^  1  Cowp.  395;  II Ul 
V.  Oray,  1  Stark.  434;  Coppin  v.  Craig,  7  Taunt.  243;  see  also  onr  principal 
case.  An  auctioneer  has  such  a  property  in  goods  delivered  to  him  to 
be  sold,  and  which  he  has  disposed  of  at  auction,  that  he  can  maintain  an 
action  in  his  own  name  for  the  price:  HuIm  v.  Yountj,  16  Johns.  1;  Seller  y. 
Block,  19  Ark.  566;  see  Tliompaon  v.  Kelly,  101  Mass.  291.  But  an  auc- 
tioneer, as  such,  has  no  power  to. rescind  a  sale  made  by  him;  his  anthority 
is  to  sell:  Boinest  v.  Leignet,  2  Rich.  464. 

Where  a  bidder  to  whom  goods  have  been  knocked  down  refuses  to  com- 
plete his  purchase,  the  remedy  is  usually  by  a  resale  of  the  goods,  and  an 
action  against  him  for  any  deficiency  which  arises  thereupon  and  for  the  costs 
of  the  resale:  Boinest  v.  Leignez,  2  Rich.  464;  Lamkin  v.  Crawford,  8  Ala.  153; 
RMn9(m  v.  Oartii,  6  Id.  204;  S.  C,  41  Am.  Dec.  47;  Johf  v.  Trick,  22  Cal. 
511;  People  v.  Hays,  5  Id.  66;  State  v.  Laioaon,  14  Ark.  114;  Humphrey  ▼. 
McOm,  59  Ga.  649;  Hendricka  v.  Davis,  27  Id.  167;  S.  C,  73  Am.  Dec.  726; 
Minter  v.  Dent,  2  Bailey,  291;  Cooper  v.  BoraU,  10  Pa.  St.  491;  Fortier  ▼. 
Hayman,  26  Id.  266;  KeMy  v.  Oreen,  63  Id.  299;  Williams  v.  Lines,  7  Blackf. 
46;  Cowgill  v.  Wooden,  2  Id.  332;  Osbum  v.  CuHis,  2  La.  Ann.  764;  Winslom 
▼.  Loring,  7  Mass.  392;  Illmgsworth  v.  Miltenberger,  11  Mo.  80;  Ex  parte  PetUio, 
80  N.  C.  50.  But  in  such  case  the  resale  must  be  fairly  oondncted,  and  every 
effort  made  to  have  the  property  bring  the  best  price  possible;  it  most  be  had 
after  proper  notice,  and  not  after  the  bidders  have  departed:  Riggsv,  PwseU, 
74  N.  Y.  370;  Adams  v.  McMillan,  7  Port.  73;  HiU  v.  HOI,  68  IlL  239;  Jwigs 
T.  Booge,  47  Mo.  544;  Barnard  v.  Duncan,  38  Id.  170;  8.  C,  90  Am.  Dec. 
416;  Jones  v.  NuU,  9  Neb.  254.  Where  the  purchaser  fails  to  comply  with 
the  conditions  of  sale,  he  can  only  be  held  liable  for  the  deficiency  in  prios 
tihich  arose  upon  a  resale,  when  the  oonditiona  of  the  second  sale  are  the 
tame,  or  not  more  onerona  than  those  of  the  first  sale:  Weast  v.  Derridk,  100 
Pa.  St.  609. 

Emplotmxnt  of  Putfbbs.  —The  general  role  prevailing  in  this  coantry  is 
tliat  the  employment  of  puffers  by  the  vendor,  or  that  by-bidding  in  any  form 
at  aaaaotion  sale,  is  illegal,  and  that  a  purchaser  at  anoh  a  sale  need  not  com- 
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plete  his  pnrchMe^  or  may  within  a  reasonable  time  rescind  it  for  that  oaose. 
If  the  owner,  with  a  view  to  prerentiiig  a  sacrifice  of  his  property,  desires  to 
have  any  restrictions  upon  the  right  of  the  highest  bonajlde  bidden  taking  the 
property,  it  should  so  be  provided  in  the  conditions  of  sale,  or  he  can  put  the 
property  np  at  a  certain  price,  or  he  can  reserve  a  bid  to  himself.  And  it 
seems  that  whether  the  price  paid  was  reasonable  or  excessive  makes  no  dif- 
fsrence.  The  porchaeer  has  a  right  to  buy  at  an  undervalue,  where  the 
aeoeslBities  of  the  owner  compel  him  to  sell;  and  wherever  the  price  is  ever 
so  little  enhanced  by  a  secret  contrivance,  he  is  cheated.  And  the  number  of 
paffers  employed  is  immaterial;  if  one  is  employed  the  result  is  the  same, 
although  he  was  employed  for  the  purpose  of  preventing  a  sacrifice  of  the 
property,  and  had  been  instructed  not  to  bid  above  a  certain  figure  which 
was  a  reasonable  price.  These  questions  will  be  found  examined  and  length- 
ily discussed  in  Peek  v.  LUl,  23  W.  Va.  33a  To  the  same  effect  are  Stainet 
V.  Shore,  16  Pa.  St.  200;  S.  C,  65  Am.  Dec.  492;  Springer  v.  Kleinsmye,  83 
Ma  152;  Woods  v.  Hall,  I  Dev.  £q.  411;  Pemnoci^B  Appeal,  14  Pa.  St.  446; 
S.  C,  53  Am.  Dec.  661;  Donaldmm  v.  McRo^,  1  Browne,  346;  Hknee  v.  Pen^ 
illetou,  Wythe,  145;  STuiih  v.  Chreemlee,  2  Dot.  126;  S.  C,  18  Am.  Dec  664; 
McDoweUy,  Sims,^lnd.  £q.  278;  TowUy.  i^etwftt,  23 N.  H.  860;  &  0.,  65 
Am.  Dec  195;  National  Ins.  Co,  ▼.  Looime,  11  Paige,  431;  ^tiAer  t.  Hermy,  17 
Hun,  370;  Trunl  r.  Delaplaine,  3  B.  D.  Smith,  219;  Woife  ▼.  Lejftter,!  Hall, 
146;  Morekead  v.  Hunt,  1  Dev.  Eq.  35;  VemU  v.  WiOiame,  8  How.  134;  S.  0., 

3  Story,  611;  MUkr  v.  Barnard,  2  Honst,  659;  &  C,  83  Am.  Dec  168; 
Baham  v.  BcLch,  13  La.  287;  S.  C,  33  Am.  Dec  661;  Moneriffr.  Ooldaborough, 

4  Har.  &  McH.  281;  a  0.,  1  Am.  Dec  407;  CuriU  v.  Aspknoall,  114  liass. 
187;  YerteB  v.  ITitem,  81  Pa.  St  9. 

In  Ikofis  ▼.  Petmay,  76  Am.  Dec  789,  S.  C,  3  Head,  667,  a  difEarent  rule 
was  adopted.  It  was  there  held  that  the  vendor  might  at  his  public  anction 
sale,  unknown  to  the  bidders,  privately  depute  a  third  person  to  attend  the 
sale  and  bid  for  the  property  on  his  account,  as  a  defensive  prsoantion  to 
prevent  it  being  sold  at  an  undervalue.  But  the  employment  of  a  number 
of  persons  as  puffers  to  make  fictitious  biddings,  with  a  view  to  take  advan- 
tage of  buyers  to  raise  the  price,  and  not  as  a  defensive  precantiaii,  if  the 
purchaser  is  actually  nusled,  is  fraudulent,  and  avoids  the  sale  It  was  also 
there  held  that  if  the  sale  was  advertised  and  announced  to  be  without  re* 
•erv^  or  if  the  vendor  reserved  one  bid,  and  then  in  addition  secretly 
employed  a  bidder,  it  avoided  the  sale.  Much  the  same  rule  was  adopted  in 
Latham  v.  Morrow,  6  B.  Mon.  630;  and  Beynolde  v.  Declumnu^  76  Am.  Dec 
101;  a  C,  24  Tex.  174.  In  this  latter  case  the  court  say  that  ananction  sak 
is  not  necessarily  as  matter  of  law  avoided  by  the  employment  of  puffersi 
that  the  sale  cannot  be  avoided  upon  that  ground  where  the  employment  was 
with  the  bona  fidt  intention  of  preventing  a  sacrifice  of  the  property,  and 
not  for  the  purpose  of  enhancing  the  price  above  its  true  value,  and  where 
the  pnrohaser  is  not  thereby  indneed  to  bid  more  than  the  property  is  worth; 
also  that  which  of  these  motives  govezned  the  vendor  was  a  question  for  the 
juiy. 

In  England  the  courts  of  law  and  of  equity  early  divided  upon  thb  ques- 
tion. At  an  early  day  the  law  courts  adopted  the  view  that  the  employment 
-of  puffers  vitiated  an  auction  sale;  and  that  this  was  so  whether  the  ssle  was 
without  reserve  or  not,  or  whether  the  purpose  in  employing  the  by-bidder 
was  to  stimulate  the  seal  of  bidders,  or  to  prevent  a  sacrifice  of  the  property 
sold.  The  leading  case  upon  this  question  is  BexweU  v.  Christie,  1  Oowp 
M^  where  Lord  Mansfield  laid  down  the  rule  as  above  indicated.   In  Howard 
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▼.  CaaUe^  0  Term  Rep.  642,  Justice  GioTe  nid:  "  If  the  owner  ol  goods  pafc  up 
to  sale  at  an  anction  wishes  that  they  shall  not  be  sold  under  a  parfamlar 
price,  he  may  declare  so  before  the  auction  begins,  or  he  may  reeenre  0110 
bidding  for  himself,  or  declare  that  he  has  appointed  a  partioolar  person  to  bid 
for  him.  In  either  of  these  cases  the  parties  meet  on  fair  terms."  These 
▼iews  were  adopted  in  WJteder  v.  ColUar,  Moore  &  M.  123;  Crmodery.  Amaiui, 
3  Bing  368;  II  Moore  G.  P.  283;  Green  v.  BavmOeek,  14  Com.  K,  K.  &,  2M; 
82  L.  J.  C.  P.  181;  Tkomett  ▼.  HaintB,  15  Mees.  &  W.  367;  16  L.  J.  Ex.  230; 
Warhw  ▼.  Harrison,  29  L.  J.  Q.  K  14;  Iloplana  v.  Tanqtiera^  15  Com.  &  190; 
23  L.  J.  C.  P.  162;  Mahtprke  ▼.  WeUley,  6  Best  A;  S.  421;  34  L.  J.  Q.  K  229. 
In  eqoity,  however,  it  was  generally  held  that  a  vendor  might  employ  »  by- 
bidder  as  a  defensive  precaation  to  prevent  a  sacrifice  of  his  pnipwty,  and 
that  all  that  was  required  of  him  was,  that  he  act  in  good  faith:  Oomoi^  ▼. 
Partona,  3  Ves.  625,  627,  note;  Sndth  v.  Clarbe,  12  Ves.  477;  Flud  v.  WootUm^ 
9  Hare,  618;  16  Jnr.  719;  Woodward  v.  iftOer,  2  ColL  C.  C.  279;  15  L.  J.  Gh. 
6;  Mortimer  v.  Belt,  L.  R.  1  Ch.  10;  35  L.  J.  Ch.  25.  In  view  of  this  confiicftfe 
the  act  of  Parliament^  30  &  31  Vict.,  0.  48,  was  passed,  which,  after  reciting 
the  fact,  and  declaring  it  desirable  that  the  rule  should  be  settled,  proTided 
that  thereafter  whenever  the  sale  of  land  at  auction  was  void  at  law-  bj 
reason  of  the  employment  of  puffers,  it  should  be  deemed  equally  invalid  in 
equity. 

Fbaudulsnt  Sales — Stoung  CoMPEnnox — AasociATioKa  07  PEaaona 
EtfPLOTiNo  One  to  Bid  fob  Aix.  —  All  auction  sales  must  be  fairly  and 
openly  conducted;  there  must  be  free  competition;  and  if  the  purchaser  doaa 
any  act  the  effect  of  which  is  to  destroy  such  competition,  the  sale  is  vend: 
Martin  v.  RanUU,  5  Rich.  541;  S.  C,  57  Am.  Dec.  770;  Farryr.  Sime,  24  Id. 
396.     A  sale  of  land  was  set  aside  where  it  appeared  that  the  price  realised 
was  inadequate;  and  where  parties  were  unable  to  attend  because  of  quaxmn- 
tine  on  account  of  yellow  fever:   Kirkland  v.  Texas  Ekap,  Co.,  67  Miss.  316L 
80  where  the  assignee  of  a  mortgage  acting  himself  as  auctioneer  at  a  sale  ol 
the  premises,  and  seeing  a  purchaser  from  the  mortgagor  approaching  while 
the  sale  was  going  on,  in  order  to  avoid  competition,  knocked  the  premises 
down  to  his  own  brother  for  much  less  than  was  due  upon  the  mortgage^ — 
this  is  such  misconduct  as  avoids  the  sale:  Jackson  v.  Crafts,  18  Johns.  llOl 
Generally,  wherever  it  is  made  to  appear  that  there  was  fraud  in  the  condnei 
of  the  sale  or  of  the  auctioneer,  or  if  there  has  been  mistake  to  the  injury  of 
the  parties,  the  sale  will  be  set  aside:  Brock  v.  Rice,  27  Gratt.  812;  Pope  v. 
Davenport,  52  Tex.  206;  Fair/ax  v.  Hopkins,  2  Cranch  C.  C.  134;  Johnston  v. 
Eaaon,  3  Ired.  £q.  330;  Myers  v.  Sanders,  7  Dana,  506.    But  minor  objeo- 
tions,  such  as  that  the  day  of  the  sale  (a  judicial  one)  was  cloudy,  and  thai 
it  rained  occasionally,  that  the  auctioneer  at  a  certain  stage  of  the  sale  said 
that  further  bidding  would  be  limited  to  fifteen  minutes,  which  time  he^ 
however,  extended,  and  where  the  bidders  generally  thought  the  sale  cried 
rather  precipitately,  will  not  justify  setting  it  aside:  Fair/ax  v.  Muse,  4 
Munf.  124. 

Where  trust  property  is  sold  at  less  than  one  third  its  value  to  near  rsl^ 
tive  before  parties  known  to  be  desirous  of  bidding  arrive;  and  where  a 
consideration  is  offered  to  present  bidders,  if  they  will  desist,  and  they  do 
not  bid;  and  where  the  administrator  is  known  to  desire  the  property  to  seU 
At  a  low  figure,  —  fraud  will  be  presumed,  and  the  sale  set  aside:  Pearson  v. 
Moreland,  45  Am.  Dec.  319.  The  rule  is  firmly  established  in  aocordanoe 
with  the  tenor  of  the  above  case  that  any  agreement  intended  to  prevent  or 
stifle  competition  at  an  anction  sale  vitiates  it.    It  is  illegal,  and  no  penca 
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interested  in  sach  agreement  can  claim  any  benefit  from  it.  Any  combin»- 
tioa  among  bidden,  or  any  nndentanding  by  one  bidder  with  others  by 
which  bidding  ia  interfered  with  or  retarded,  or  by  which  competition  is 
■tifletl,  with  a  view  to  &  purchase  of  the  property  upon  terms  advantageons 
to  themselves,  or  at  less  than  its  value,  or  where  such  agreement  was  made 
with  tlishonest  motives,  renders  a  purchase  by  any  of  the  parties  thereto 
▼Old.  But  this  is  the  extent  to  which  this  rule  goes,  and  an  agreement  to 
unite  in  a  bid  for  the  joint  benefit  of  the  parties,  where  it  is  done  with  honest 
motives,  is  perfectly  legitimate  and  valid.  Such,  for  example,  as  a  union 
by  several  who  each  desired  difierent  parts  of  the  property,  or  where  the 
union  was  made  on  account  of  the  magnitude  of  the  purchase. 

The  prevailing  rule  governing  such  agreements  will  be  best  shown  by  an 
extract  from  a  decision  of  the  United  States  supreme  court.     In  the  course 
of  his  opinion,  Mr.  Justice  Nelson  says:  "  It  is  true  that  in  every  associa- 
tion formed  to  bid  at  the  sale,  and  who  appoint  one  of  their  number  to  bid 
in  liehalf  of  the  company,  there  is  an  agreement,  express  or  implied,  that  no 
other  member  will  participate  in  the  bidding;  and  hence  iu  one  sense  it  may 
be  t»aid  to  have  the  effect  to  prevent  comiietition.     But  it  by  no  meami  neces- 
sarily follows  that  if  the  association  had  not  been  formed,  and  eacli  member 
left  to  bid  on  his  own  account,  the  compatitiou  at  the  sale  would  be  as 
stroug  and  efficient  as  it  would  by  reason  of  the  joint  bid  for  the  benefit  and 
upon  the  responsibility  of  all.     The  property  at  stake  might  be  beyond  the 
means  of  the  individual,  or  might  absorb  more  of  them  than  he  wouUl  desire 
to  invest  in  the  ar'icle,  or  be  of  a  description  that  a  mere  capitalist,  without 
practical  men  as  associates,  would  not  wish  to  encumber  himself  with.     Much 
of  the  property  of  the  country  is  in  the  hands  of  incorporated  or  joint-stock 
companies;  the  business  in  which  they  are  engaged  being  of  a  magnitude 
requiring  an  outlay  of  capital  that  can  be  met  only  by  associated  wealth. 
Railroads,  canals,  ship-channels,  manufacturing  establishments,  the  erection 
of  towns,  and  improvement  of  harbors,  are  but  a  few  of  the  instances  of  pri- 
vate enterprises  illustrating  the  truth  of  our  remarks.     It  is  apparent  that 
if,  for  any  cause,  any  one  of  these  or  of  similar  masses  of  property  should 
be  brought  to  the  stake,  competition  at  the  sales  could  be  maintained  only 
by  bidders  representing  similar  companies,  or  of  associations  of  individuals 
of  competent  means.     Property  of  this  description  cannot  be  divided  or  sep- 
arated into  fragments  and  parcels,  so  as  to  bring  the  sale  within  the  means 
of  individual  bidders.     The  value  consists  in  its  entirety,  and  in  the  use  of 
it  tor  the  purposes  of  its  original  erection;  and  the  capital  necessary  for  its 
sncoessful  enjoyment  must  be  equal,  not  only  to  purchase  the  structures, 
establishments,  or  works,  but  sufficient  to  employ  them  for  the  uses  and 
purposes  for  which  they  were  originally  designed.     These  observations  are 
sufficient  to  show  that  the  doctrine  which  would  prohibit  associations  of  in- 
divuiuals  to  bid  at  the  legal  public  sales  of  property,  as  preventing  competi- 
tion, however  specious  in  theory,  is  too  narrow  and  limited  for  the  practical 
business  of  life,  and  would  oftentimes  lead  inevitably  to  the  evil  conse- 
quences it  was  intended  to  avoid.      Instead  of  ehcouraging  competition, 
it  would  destroy  it.     And  sales  in  many  instances  could  be  effected  only 
after  a  sacrifice  of  the  value  until  reduced  within  the  reach  of  the  means 
of  the  individual  bidders.     We  must  therefore  look  beyond  the  mere  fact 
of  an  association  of  persons  formed  for  the  purpose  of  bidding  at  this  sale; 
M  it  may  be  not  only  unobjectionable,  but  oftentimes  meritorious  if  not 
neceiary,  to  examine  into  the  objects  and  purposes  of  it;  and  if  upon  such 
■Taminatiim  it  is  foond  that  the  object  and  purpose   are  not  to  prevent 
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competitioii,  bat  to  enable  or  as  an  indaoement  to  the  penons  oompoeing  it 
to  participate  in  the  biddings,  the  sale  should  be  upheld;  otherwise,  if  for 
the  purpose  of  shutting  out  competition,  and  depressing  the  sale,  so  as  to 
obtain  the  property  at  a  sacrifice.  Each  case  must  depend  upon  its  own  cir- 
cumstances; the  courts  are  quite  competent  to  inquire  into  them,  and  to  as- 
certain and  determine  the  true  character  of  each*':  Keametf  ▼.  Taylor^  1& 
How.  519.  This  is  the  general  rule:  Pthf.  v.  BcUeh,  61  Am.  Dec  248;  Jamm 
▼.  Fulerod,  65  Id.  743;  Jonee  v.  Caswell,  2  Id.  134,  and  note  discussing  the 
subject;  RamUUm  ▼.  IJamilUm,  46  Id.  68;  Gardner  ▼.  ifo»-ae,  25  Me.  140; 
P/upper  V.  Stickney,  2  Met.  384;  Bellowa  ▼.  Rtuaell,  20  N.  H.  427;  8.  C,  51 
Am.  Dec.  238;  Wolfe  v.  Ltyater,  1  Hall,  146;  National  Bant  v.  Spragve^  29 
N.  J.  Eq.  159;  SmUh  v.  Oreenlee,  2  Dev.  126;  S.  C,  18  Am.  Dec.  564;  Brad- 
ley V.  Kimjsley,  43  N.  Y.  534;  Jenkins  v.  Hogg,  2  Tread.  Const.  821;  Coclt 
V.  Izard,  7  Wall.  559;  PiaU  v.  Oliver,  1  McLean,  295;  Ilaynea  v.  CnOdt/eld^ 
7  Ala.  189;  Jenkins  v.  Frink,  30  Cal.  586;  S.  C,  89  Am.  Deo.  139;  /.oy^l  v. 
Malone,  23  111.  43;  S.  C,  74  Am.  Dec.  179;  Eagton  v.  Mawkmttey,  37  lowa» 
601 ;  IJook  V.  Turner,  22  Mo.  333;  Newman  v.  Meek,  1  Freem.  Ch.  441 ;  I/ilten- 
berger  v.  Morrison,  39  Mo.  71;  Wooton  v.  Nhikle,  20  Id.  290;  GuUek  v.  »F.in/» 
10  N.  J.  L.  87;  S.  C,  18  Am.  Dec.  389;  Troup  v.  IFoa/,  4  Johns.  Ch.  228;  Doo- 
tin  v.  Ward,  6  Johns.  194;  WiUmrv.  How,  8  Id.  444;  Thompson  v.  DawM,  13 
Id.  112;  Trust  v.  Delaplaine,  3  E.  D.  Smith,  219;  Ingram  v.  /nj/ram,  4  Jones, 
188;  Slingluffy,  Echle,  24  Pa.  St.  472;  Fenner  v.  TwcihT.  6  R.  I.  551;  Johutom 
V.  /.a  i/o^,  6  Rich.  Eq.  347;  MaHin  v.  Banlett,  5  Rich.  L.  541;  S.  C,  57 
Am.  Dec.  770. 

Ar.ENCY  OF  Auctioneer.  —  An  auctioneer  employed  by  the  owner  of  goods^ 
or  property  of  any  kind  or  character,  is  his  agent  for  the  purpose  of  making 
the  Bale,  and  remains  his  agent  exclusively  until  he  "  knocks  down  *'  the  goods 
to  tlio  highest  bidder.  Upon  the  fall  of  the  hammer,  however,  the  auctioneer 
becomes  the  agent  of  t})e  purcliascr  also,  for  the  purpose  of  concluding  the 
purchase,  binding  bot]i  parties  to  the  sale,  aud  signing  the  memoramluiii  of 
the  transaction,  which  takes  the  case  out  of  the  operation  of  the  statute  of 
frauds.  And  it  makes  no  difference  whether  the  property  which  was  the 
subject  of  the  sale  was  real  or  personal;  after  the  descent  of  the  hammer,  the 
auctioneer  is  the  mutual  agent  of  the  vendor  and  purchaser  in  either  case. 
**  It  has  long  been  settled  tiiat  an  auctioneer  is  tlie  agent  of  both  parties;  aud 
therefore  the  entry  of  a  sale  made  and  signed  by  him  is  a  sufficient  signing 
to  satisfy  the  statute:  Simon  v.  Motiros,  3  Burr.  1921;  Hind  v.  W/utehotute,  7 
East,  558  ":  Gordon  v.  Sivm,  2  McConl  Ch.  164.  "The  sheriff,  who,  for  the 
purpose  of  raising  money  by  tlie  sale  of  the  judgment  debtor's  lands,  is  the 
legal  agent  aud  representative  of  the  plaintiff  and  defendant  in  the  judgment^ 
and  uUo  of  the  accepted  bidder  in  an  execution  sale,  had  the  right  to  bind  all 
the  parties  by  his  return  on  the  execution  ":  Linn  Boyd  Tohaeeo  W.  Co.  v. 
TerriU,  13  Bush,  405.  Again,  in  Morton  v.  Dean,  13  Met.  388,  we  find  the 
foUuwiug  language:  "  A  sale  at  auction  is  within  the  statute  of  frauds,  and 
tlie  auctioneer  who  makes  the  sale  is  the  agent  of  both  parties,  and  his  uiemo> 
raudum  will  take  the  case  out  of  the  statute,  as  well  when  lands  as  when 
chattels  are  sold."  Upon  this  question,  Mr.  Justice  Weston  says:  *'It  may 
be  urged  that  the  auctioneer,  who  is  directly  employed  and  deputed  to  act 
for  the  seller,  ought  in  no  case  to  be  regarded  as  the  agent  of  the  purchaser. 
If  this  were  res  Integra,  strong  reasons  might  be,  and  have  been,  otiere«l  in 
support  of  this  position;  but  since  the  case  of  Simon  v.  Motivos,  3  Burr.  I921» 
1  W.  Black.  599,  it  has  been  uniformly  held  that  in  sales  of  goods  at  aucUon^ 
the  auctioneer  is  to  be  considered  as  the  agent  of  both  parties,  and  thai  hi» 
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memonuidiim,  etating  the  price  and  oonditiooa  ol  Mle,  witii  tlie  haom  of  the 
bayer,  ia  sufficient  to  charge  him  within  the  atatnte  of  franda.  .  Thia  la  a 
principle  generally  known  to  the  commercial  part  of  the  commnnity,  and  haa 
become  too  firmly  establiahed  to  be  shaken.  In  regard  to  the  qneatiaB 
whether  the  auctioneer  is  to  be  deemed  the  agent  of  both  partiea  in  the  sale 
of  lanil,  or  any  interest  therein,  there  has  been  less  uniformity  of  opinion. 
The  origin  of  the  cases  in  which  the  negative  has  been  adopted,  and  their 
history  and  progress,  together  with  a  series  of  later  cases  in  which  the  affirma- 
tive has  prevailed,  as  it  would  seem,  upon  more  mature  consideration,  has 
been  clearly  exhibited  by  the  connsel  for  the  plaintiff.  We  adopt  the  latter 
aa  the  better  opinion.  There  does  not  appear  to  bo  any  good  reason  why  the 
auctioneer  shall  be  viewed  as  the  sgent  of  the  purchaser  in  the  sale  of  goods 
which  does  not  equally  apply  to  the  sale  of  lands.  The  manner  of  conduct- 
ing sales  at  auction  must  be  presumed  to  be  well  known  to  all  who  resort  to 
them  in  the  character  of  bidders.  Whoever  bids  does,  in  effect,  authorize 
the  auctioneer  to  sign  his  name  as  purchaser,  if  no  other  person  bids  a  higher 
sum.  The  locus  pnuieutia  may  be  considered  as  continuing  until  this  is  ac- 
tually  done,  or  at  least  uutil  his  offer  is  accepted.  But  if  the  bid  is  not  sea- 
aonably  retracted,  the  memorandum  of  the  auctioneer  may  be  considered  as 
deliberately  authorized,  and  this  is  all  the  statute  requires  '*:  CUave§  v.  /Vms, 
4  Greenl.  8.  These  views  will  all  be  found  supported  by  Oill  v.  Hewitt^  7 
Bo&h,  12;  AdaniB  v.  McJIilUm,  7  Port.  81;  Anderton  v.  C/dck^  1  Bailey *s  £q. 
120;  AJcComb  v.  WriylU,  4  Johns.  659;  Bent  v.  CM,  9  Gray,  397;  Puyh  v. 
Cheueldine,  W  Ohio,  109;  S.  C,  37  Am.  Dec.  414;  Brent  v.  Oreen,  6  Leigh,  IC; 
Ilarvey  v.  Sievewf,  43  Vt,  653;  Craig  v.  Ood/rey,  I  Cal.  415;  S.  C,  54  Am.  Dec. 
299;  I  jams  v.  Hoffman,  1  Md.  423;  OoeUt  v.  Cowdrey,  1  Duer,  132;  Simon  v. 
SfotivoH,  3  Burr.  1921;  1  W.  Black.  599;  Ilinde  v.  WhUdumae,  7  East,  558;  3 
Smith,  528;  Pierce  v.  Corf,  L.  R.  9  Q.  K  214;  43  L.  J.  Q.  B.  52;  Wood  ▼. 
JUidijley,  2  Smale  &  G.  315;  Farebrother  v.  Simmotu,  5  Bam.  &  Aid.  333;  Bird 
V.  BoullFT,  4  Id.  443;  1  Nev.  &  M.  313;  Edmr,  Blake^  13  Mees.  &  W.  615; 
Buehnuuter  v.  Harrop,  13  Ves.  472;  Emmeraon  v.  Beelia,  2  Taunt.  38;  Kemeys 
V.  Proctor,  3  Ves.  &  K  57;  1  Jacob  &  W.  350;  White  ▼.  Proctor,  4  Taunt  209; 
Ciarkaon  v.  NoliU,  2  U.  C.  Q.  B.  361. 

An  auctioneer  "is  an  agent  for  each  party  in  different  things,  but  not  in 
the  same  thing.  When  he  prescribes  the  rules  of  bidding,  and  the  terms  of 
the  sale,  he  is  the  agent  for  the  seller;  but  when  he  puts  down  the  name 
of  the  buyer,  he  is  agent  for  him  only  **:  WHUams  v.  MiUmgton,  1  H.  Black. 
85;  see  also  Waiier  v.  ConstaltU,  1  Bos.  k  P.  306;  Coles  v.  Trecottuck,  9  Ves. 
249.  The  memorandum  of  auctioneers  are  substitutes  for  contracts  reduced 
to  writing  and  signed  by  the  parties,  for  which  purpose  the  auctioneer  is 
their  mutual  agent.  But  the  agency  terminates  at  the  time  of  the  sale,  after 
which  time  the  auctioneer  ceases  to  have  power  to  bind  them:  Craig  v.  God- 
frey, 1  CaL  415;  S.  O.,  54  Am.  Dec.  299. 

AucnoNEER  WILL  BS  Deemsd  Vekdor  ukliss  Hb  Discloses  Kamb  of 
OwKBR.  —  The  rule  of  law  that  an  auctioneer  who  fails  at  the  time  of  making 
a  sale  to  disclose  the  fact  of  his  agency  or  the  name  of  his  principal  be- 
oomes  himself  personally  liable,  is  well  settled  in  both  England  and  this 
country.  In  FranJdyn  v.  Lanumd,  4  Com.  B.  637,  644,  Wilde,  C.  J.,  says: 
"  The  first  objection  urged  in  this  case  is,  that  the  mere  fact  of  the  defend- 
ants being  announced  in  the  catalogue  as  '  auctioneers  *  was  such  an  indica- 
tion of  agency  as  to  absolve  them  from  personal  responsibility,  though  theif 
character  of  agents  was  not  otherwise  intimated  to  the  purchaser.  I  appre- 
hend it  to  bo  very  old  law  that  an  auctioneer  who  sella  without  at  the  time 
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of  sale  disclosing  tlio  name  of  his  principal  oontnets  personally.     TboM  is 
ths  simple  case  of  parties  ^o  have  sold  as  principals  taming  roond  after- 
wards and  saying  that  they  were  merely  agents  in  the  transactaoo."     In  tlis 
suns  case  Coltman,  J.,  says:  "  I  am  of  the  same  opinion.    Upon  the  first  and 
the  main  point,  viz.,  whether  the  defendants  are  personally  liable^  I  think 
the  case  of  UoMon  ▼.  Roberdeau  is  conclusive.     The  qaestion  arising  on  the 
f onrth  plea  is  sabetantLally  the  same.    The  defendants  onderlie  the  ordinary 
responsibility  of  a  seller.    Not  having  disclosed  their  principal  at  the  time  of 
the  sale,  it  mnst  be  assumed  that  they  contracted  to  make  a  good  title  to  the 
thing  sold.*'    To  the  same  effect  are  Hanson  v.  Roberdeau,  Peake,  163;  Woo(fe 
V.  Horn,  2  Q.  B.  355;  Ex  parte  Hartop,  12  Yes.  Jr.  352.     In  MUb  ▼.  HmO, 
20  Wend.  433,  it  is  said:  "  At  this  day  the  law  may  be  considered  as  eetUed. 
that  a  vendor  or  purchaser  dealing  in  his  own  name,  without  discloigng  the 
name  of  his  principal,  is  personally  bound  by  his  contract;  and  it  makes  do 
difference  that  he  is  known  to  the  other  party  to  be  an  auctioneer  or  broker, 
who  is  usually  employed  in  selling  property  as  the  agent  for  others."    So,  in 
Schell  V.  StephcM,  50  Mo.  379:  "The  mere  fact  that  defendants  were  acting 
as  auctioneers  is  not  of  itself  notice  that  they  were  not  selling  their  own 
goods,  and  they  most  be  deemed  to  have  been  vendors,  and  responsible  ns 
rach  for  title,  nnless  they  disclosed  at  the  time  the  name  of  tiie  principal " 
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Taxation  ov  Railboad.  —  Railroad,  from  one  end  to  the  other,  is  an  en- 
tirety, and  as  a  whole  only  may  be  subject  to  taxation  or  coercive  sale; 
it,  with  its  appurtenances,  is  considereil  by  the  law  as  one  entire  thin^ 
and  iu  such  consolidated  character  it  must  be  taxed  for  state  revenue^ 
and  u  not  subject  to  local  taxation  by  the  counties  through  which  it 
ruiitt. 

Railkuad  cannot  bb  Taxxd  to  Raiss  Funds  to  pay  the  anumnt  of  a 
county's  subscription  to  aid  in  building  the  road. 

The  opinioa  states  the  case. 

CarlUte  and  O^IIara^  for  the  appellants. 

Stevenson  and  Myers j  for  the  appellees. 

By  Court,  Robertson,  J.  The  county  of  Pendleton,  haying 
Buhscribed  stock  to  the  Covington  and  Lexington  railioad, 
now  called  **  Central,"  imposed  an  ad  valorem  tax  on  all  the 
taxable  property  in  that  county  for  the  purpose  of  raising  the 
amount  so  subscribed.  Claiming  that  so  much  of  the  road  as 
is  in  that  county  is  subject  to  the  local  levy  thus  imposed,  the 
county  court  was  attempting  to  enforce  payment  by  sale,  when 
the  owners  obtained  an  injunction  against  any  further  pro- 
ceeding for  that  purpose;  and  the  circuit  court  perpetuated 
the  injunction. 
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The  railroad,  from  one  end  to  the  other,  is  an  entirety,  and 
as  a  whole  only  may  be  subject  to  taxation  or  coercive  sale. 
Fragmentary  taxations  or  sales  might  be  unjustly  vexatious 
and  injurious  to  the  owners,  pervert  the  destination  of  the 
road,  and  disturb  the  public  use  and  interest.  To  avoid 
such  evils  and  absurdities,  the  law  treats  a  railroad  and  all 
its  appurtenances  as  one  entire  thing,  not  legally  subject  to 
coercive  severance  or  dislocation.  In  that  consolidated  char- 
acter, it  must  be  taxed  for  state  revenue,  and  cannot  be  a  fit 
subject  for  local  taxation  by  the  separate  counties  through 
which  it  runs. 

And  moreover,  if  a  part  of  the  road  were  subject  to  taxation 
for  ordinary  local  purposes,  it  cannot,  to  any  extent,  be  liable 
for  the  county  subscription  to  itself  for  the  purpose  of  com- 
pleting  its  construction.  If  liable  for  any  portion  of  that 
subscription,  it  would,  to  that  extent,  pay  the  debt  of  the 
stockholders,  or  remit  so  much  of  the  amount  subscribed  to 
itself,  and  consequently  would  get  that  much  less  than  the 
subscription  to  it  or  for  its  use. 

Then,  the  object  of  the  tax  enjoined  is  inconsistent  with  the 
obligation  of  the  county  of  Pendleton  to  pay  a  specific  sum 
for  stock  in  the  railroad,  to  aid  other  stockholders  to  make 
and  equip  the  road.  To  tax  the  road  itself  for  that  selfish 
purpose  would  be  repudiation  to  the  extent  of  the  tax,  and 
is  not  within  the  range  of  legitimate  taxation  for  county  pur- 
poses. 

This  conclusion  being  decisive  of  this  litigation,  we  ¥dll 
omit  the  consideration  of  other  questions  discussed  iik  the  ar- 
gument. 

Judgment  afiirmed. 


Taxahov  07  Razlboads.  —  "In  aome  rtates,  railroftd  landi  are  tuced  hf 
tlie  state  alone  at  an  entirety,  and  are  not  sabjeet  to  taxation  l^  the  oonntiea 
ihrongh  which  the  road  paaece.  ....  In  otiier  etates,  each  real  estate  is 
taxed  npon  the  portion  sitoated  in  each  ooonty  or  city,  in  the  same  manner 
■s  other  real  estate":  See  note  to  CU^  qfNew  Albany  v.  Jfeetin,  66  Am.  Deo. 
SIZ&,  where  the  question  is  discnased,  and  many  cases  cited.  See  also  Sanger 
mum  4bM,  R.  R.  Co,  v.  Cbm^y  qfMargcm,  66  Id.  497;  and  PeopU  t.  Seynumr, 
76  Id.  621. 

Tbs  nxKOFAis  GASI  D  OTTED  and  followed  in  Louiniile  eU.  R.  R.Oo.r^ 
Warren  County  Courif  6  Bosh,  244,  to  the  point  that  raiboad  companies  do 
■ot  enter  into  the  assessable  property  of  any  ooonty,  even  for  reyenne;  and 
in  Orakam  v.  ML  SterUng  Coalroad  Co.,  14  Id.  426,  to  the  point  that  a  nul* 
road,  from  one  end  to  the  other,  is  an  entirety,  and  as  a  whole  only  may  be 
nbject  to  taxation  or  coerdve 
Am.  naa  Vou  XCVI— IS 


274  HoauB  v.  Pbnn.  [Kentucky^ 

HoGUB  V.  Penn. 

18  BC8H,  868.  J 

Oaptadi  or  GoxPAVT  ov  Mountbd  Msn,  OnoAinzED  Jlb  Statb  Tboopi^  ii 
liable  for  entering  with  his  mei^  and  destroying  plaintiff's  property  with- 
out consent  or  compensation,  and  he  cannot  relieve  himself  from  snbh 
liability  by  showing  that  he  acted  under  his  quartermaster's  orders. 

UlTLAWFUL  AOT  OAMNOT  BE  JUSTIVISD  BT  UlTLAWITTL  AUTHOHnT  OE  COIf- 
IIAIID  TO  DO  It. 

The  opinion  states  the  case. 
L.  H.  NobUy  for  the  appellant. 

By  Court,  Hardin,  J.  This  action  was  originally  instituied 
in  the  Marion  quarterly  court,  and  was  thence  carried  by  ap- 
peal to  the  circuit  court,  where  a  trial  of  the  case  resulted  in 
a  judgment  for  the  defendant,  from  which  this  appeal  is  proee- 
cuted. 

The  substantial  facts  alleged  in  the  petition  are,  that  in  Oc- 
tober, 1865,  the  defendant,  who  was  the  captain  of  a  company 
of  mounted  men,  organized  as  state  troops,  forcibly  entered 
into  and  occupied  with  his  men  and  their  horses  the  plaintiff's 
lot  in  the  town  of  Lebanon,  and  his  stable  situated  thereon, 
and  consumed  and  destroyed  the  com,  hay,  and  other  property 
of  the  plaintiff,  and  damaged  and  injured  his  premises  by 
breaking  his  crib  and  fencing. 

The  defense  controverted  the  alleged  use  and  destruction  of 
tne  plaintiff's  corn,  hay,  and  other  personal  property,  and  set 
up,  as  a  bar  to  the  action  for  the  other  trespasses  alleged,  that 
the  defendant,  in  entering  and  occupying  the  plaintiff's  prem- 
ises, acted  in  obedience  to  the  orders  of  one  Captain  J.  B. 
Murrah,  acting  quartermaster  in  the  state  service. 

The  evidence  is  conflicting  as  to  whether  Murrah  in  fact 
gave  such  orders;  but  the  instructions  and  ruling  of  the  court 
as  to  the  legal  effect  of  the  orders,  if  given,  present  the  mlain 
question  to  be  determined  on  this  appeal. 

In  passing  on  the  several  motions  to  instruct  the  jury,  the 
court  in  substance  ruled:  — 

1.  That  although  the  defendant,  with  his  men  and  horses, 
entered  and  occupied  the  plaintiff's  premises  forcibly,  and 
without  his  consent,  yet  he  was  protected  in  doing  so  b}  the 
orders  of  the  acting  quartermaster. 

2.  That  as  to  any  trespasses  upon  the  plaintiff's  property 
by  the  men  during  the  occupation  of  the  premises,  the  de- 
fendant  was  not  liable,  unless  he  participated  therein  himself^ 
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or  unless  he  took  possession  of  the  premises  wiUxmt  the  an* 
thority  of  Murrah. 

We  do  not  concur  in  these  conclusions  of  law. 

Waiving  inquiry  as  to  the  nature  and  extent  of  the  authority 
of  a  quartermaster  to  control  the  action  of  an  officer  com- 
manding troops  in  accordance  with  law,  and  without  inquiring 
into  the  power  of  a  military  commander  in  actual  war,  to  take, 
destroy,  or  appropriate  private  property,  under  peculiar  an«l 
extraordinary  circumstances,  we  are  clearly  of  the  opinion  that 
in  such  a  state  of  case  as  this  record  presents  the  appellee 
could  not  excuse  himself,  either  of  forcibly  entering  and  occu- 
pying the  appellant's  premises,  or  of  the  taking  and  destruc- 
tion of  his  property,  by  any  lawful  authority  which  he  possessed, 
or  Murrah,  as  quartermaster,  could  confer  upon  him.  If, 
under  any  circumstances,  necessity  could  have  excused  the 
forcible  use  of  the  appellant's  private  property,  the  record  in 
this  case  discloses  no  such  necessity;  and  in  our  opinion  nei- 
ther the  appellee  nor  the  acting  quartermaster  was  vested  with 
authority  either  to  take  possession  of  the  appellant's  premises 
without  his  consent,  or  by  themselves  or  soldiers  acting  under 
their  command,  to  appropriate  or  destroy  his  property. 

We  are  aware  of  no  protision  in  any  of  the  acts  relative  to 
the  organization  of  the  militia  of  this  state,  which  attempts 
to  confer  on  any  officer  or  agent  of  the  state  the  extraordinary 
power  of  taking  or  appropriating  for  public  use  the  private 
property  of  the  citizen  without  consent  or  compensation. 
Certainly,  the  exercise  of  si^ch  a  power  would  be  an  invasion 
of  rights  secured  to  the  citizen  by  both  the  national  and  state 
constitutions.  It  is  declared  in  the  fifth  article  of  the  first 
amendment  of  the  former  that  *^no  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public  use  without  just 
compensation."  Alike  explicit  and  emphatic  on  this  subject 
is  the  state  constitution,  which  declares  in  section  14  of  the 
bill  of  rights  that  no  man's  "  property  shall  be  taken  or  ap- 
plied to  public  use  without  the  consent  of  his  representatives, 
and  without  just  compensation  being  previously  made  to 
him," 

In  Story  on  the  Constitution,  volume  3,  section  1784,  the 
eminent  author,  in  commenting  on  the  clause  of  the  federal 
constitution  above  cited,  says:  ^'This  is  an  affirmance  of  a 
great  doctrine  established  by  the  common  law  for  the  protec- 
tion of  private  property.     It  is  founded  in  natural  equity,  and 
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is  laid  down  by  jurists  as  a  principle  of  nniyersal  law.  In- 
deed, in  a  free  government  almost  all  other  rights  would 
become  utterly  worthless  if  the  government  possessed  an  un- 
controllable power  over  the  private  fortune  of  every  citizen. 
One  of  the  fundamental  objects  of  every  good  government 
must  be  the  due  administration  of  justice;  and  how  vain  it 
would  be  to  speak  of  such  an  administration  where  all  prop- 
erty is  subject  to  the  will  or  caprice  of  the  legislature  and  the 
rulers." 

If  the  ruling  of  the  circuit  court  was  based  on  the  idea  that 
although  the  acts  complained  of  were  unlawful,  the  quarter- 
master's orders  were  sufficient  to  shield  the  appellee  from 
personal  responsibility  for  their  commission,  it  was  neverthe- 
less erroneous. 

It  was  decided  by  this  court,  in  the  case  of  Christian  County 
Court  V.  Rankin,  2  Duv.  502  [87  Am.  Dec.  505],  and  also 
in  Terrill  v.  Rankin,  2  Bush,  453  [92  Am.  Dec.  500],  in  ac- 
cordance with  the  decisions  of  the  supreme  court  of  the  United 
States  in  Little  v.  Barreme,  2  Cranch,  176,  and  Mitchell  v. 
Harmony y  13  How.  113,  that  an  unlawful  act  cannot  be  jus- 
tified by  an  unlawful  authority  or  command  to  do  it. 

It  seems  to  us,  therefore,  that  the  court  erred  to  the  appel- 
lant's prejudice  in  instructing  the  jury. 

Wherefore  the  judgment  is  reversed,  the  cause  remanded 
for  a  new  trial,  and  for  farther  proceedings  not  inconsistent 
with  this  opinion. 


MiLTTABT  Law.  — As  regarda  the  taking  of  priyate  property  by 
forces  or  military  offieers,  without  consent  of  owner,  or  compensation  to  him 
and  justification  therefor  nnder  order  of  superior  officers,  see  the  decisions  in 
Terrill  v.  Rankin,  92  Am.  Deo.  600;  Johnton  ▼.  Jonei,  92  Id.  159;  Mandemlk 
T.  Bank  qf  Louisiana,  92  Id.  641;  Riggs  ▼.  State,  91  Id.  272;  BeilT.  LamnUk 
ete.  R.  R.  Co,,  89  Id.  632;  Taylor  ▼.  Jenkitu,  88  Id.  773;  ChriaUan  Co,  Comi 
-V.  Rankin,  87  Id.  505;  and  WUherefwm  r.  Farmere*  Bank,  87  Id.  603L 
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Walkbb  and  Green  t;.  Bbown. 

rs  Bon,  ULl 

WhBU   QVABSXtAM    PBBMRB   KD    WaBD    TO    RanDI   Wm    m    MOffHB^ 

Lattsb  is  Autbobizid  to  EiiPLDT  FOR  uid  «i  th*  oort  of  tiM  wm4 
medical  aid  whea  needed,  and  the  law  impliee  a  promiaa  b/  th*  gnardiaa 
to  pay  the  value  of  mch  eervioee  actually  rendered. 

Thb  opinion  Btates  the  case. 

L.  R.  Thurman  and  W.  0.  CwMiinghamj  for  the  appellant 

R.  J.  Broumcj  for  the  appellee. 

By  Conrt,  Robertson,  J.  The  appellants  brought  this  action 
against  the  appellee,  statutory  guardian  of  Stephen  B.  Thomp- 
Bon,  for  medical  services  by  them  as  partners  in  the  practice  of 
medicine,  rendered  for  the  relief  of  Stephen,  from  the  year 
1858  to  1863,  at  the  request  of  his  widowed  mother,  who,  with 
his  guardian's  consent,  kept  and  nurtured  him  as  a  very  sickly 
child  during  tiiat  period,  when  he  was  from  five  to  ten  years  old. 
The  mother  died  in  1865,  and  the  medical  bill  against  her  as 
employer  was  -^resented  to  her  administrator,  who  refused  to 
pay  ii,  because  ae  considered  it  the  guardian's  duty  to  payout 
of  the  ward's  means,  charged  and  admitted  to  be  ample.  The 
guardian  afterwar'^s  refused  to  pay,  because  he  seemed  to  con- 
sider it  the  mother's  duty  to  pay.  His  answer  seeming  to  con- 
cede  that  it  might  have  been  his  duty  to  employ  and  pay  for 
medical  aid  if  he  had  known  its  necessity,  denies  that  he  ever 
employed  the  appellants  or  promised  to  pay  them;  and  on  that 
ground  denies  his  liability  to  the  action.  On  the  vague  issue 
thus  made  by  the  pleadings,  the  jury  was  instructed  that  un- 
less the  appellee  employed  or  promised  to  pay  the  appellants, 
they  must  find  for  him,  which  they  accordingly  did. 

It  seems  to  us  that  this  instruction  was  wrong,  and  that 
consequently  the  verdict  and  judgment  on  it  were  erroneous, 
the  proof  being  ample  that  the  services  were  often  necessary 
for  about  five  years,  and  were  actually  rendered  by  the  appel- 
lants. 

The  seventh  section  of  article  2,  chapter  48,  Revised  Statutes, 
page  578,  provides  that  "  a  guardian  shall  have  the  custody 
of  his  ward,  and  the  possession,  care,  and  management  of  the 
ward's  estate,  real  and  personal;  and  out  of  the  estate  shall 
provide  for  the  necessary  and  proper  maintenance  and  educa- 
tion of  the  ward." 

The  eighth  section,  authorizing  a  widowed  mother,  if  allowed 
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by  order  of  court,  "  to  have  the  custody,  nurture,  and  educa- 
tion  of  the  ward,"  cannot  be  reasonably  construed  as  intend- 
ing to  devolve  on  her  the  expense  of  the  education,  mainte- 
nance, or  medical  treatment  of  the  ward,  whose  own  estate  is 
sufficient  for  those  purposes. 

But  in  this  case  it  does  not  appear  that  any  order  of  court 
confided  tutelage  or  curation  to  the  mother;  and  the  only  con- 
sistent presumption  is,  that  the  guardian,  to  relieve  himself, 
permitted  maternal  affection  to  assume  the  nurture  of  her 
weakly  child.  This  permission,  apparently  useful  to  both 
guardian  and  ward,  implied  an  authority  in  the  mother  to 
employ  for  and  at  the  cost  of  the  ward  medical  aid  when 
needed;  and  if  the  guardian  preferred  any  other  physician,  it 
was  his  privilege  and  duty  to  employ  him;  for  his  fiducial  re- 
lations and  obligations  estop  him  to  deny  that  he  knew  the 
necessity  of  medical  aid,  and  that  the  appellants  were  em- 
ployed to  render  it. 

The  law  therefore  implied  a  promise  by  the  appellee  to  pay 
the  value  of  the  services  actually  rendered  by  the  appellanta. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Hardin,  J.,  did  not  sit  in  this  case. 


Guardian  is  not  Liabls  for  necessaries  funiiahed  hia  ward  withoQt  hii 
consent,  bnt  it  seems  that  if  he  refuses  to  supply  them  he  may  be  <1i«mi«ied 
for  neglect  of  duty,  by  the  court,  or  the'  ward  may  himself,  if  of  sufficient 
ftg^  purchase  necessaries,  or  if  of  too  tender  age,  a  third  person  may  supply 
them,  and  sue  the  infant  therefor:  CaU  v.  War<if  39  Am.  Dec  64;  guardian 
is  not  liable,  either  personally  or  in  fiduciary  capacity,  for  necessaries  fur- 
nished his  ward,  without  his  consent,  express  or  implied:  Overton  ▼. 
70  Am.  Dec.  610.    See  also  Fesaenden  ▼.  Jonea^  75  Id.  446. 


Connolly  v.  Branstleb, 

[8  Bush,  702.  J 

WiFs  is  Estopped  from  Claiming  Dowsb  in  Land  or  hir  Husbavis 
where  the  land  had  been  sold  by  order  of  court  for  the  benefit  of  her 
husband's  creditors,  and  she  had  caused  it  to  be  annoonoed  that  ahit 
would  not  claim  dower  against  the  purchaser.  The  disability  of  hst 
eorerture  could  not  exonerate  her  from  fraud. 

The  opinion  states  the  case. 
C,  Bennett^  for  the  appellee 
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By  Court,  Robertson,  J.  At  a  decretal  sale  of  a  house  and 
lot  in  Smithland,  Kentucky,  for  the  benefit  of  the  creditors  of 
William  Gordon,  the  first  husband  of  the  appellant,  Mary  Ann 
Connolly,  she,  for  the  purpose  of  facilitating  an  advantageous 
sale,  authorized  the  salesman  to  announce,  as  he  did,  to  the 
attending  crowd,  that  she  would  not  claim  dower  against  any 
person  who  should  become  the  purchaser.  After  that  an- 
nouncement, and  on  the  faith  of  it,  the  property  was  well  sold, 
and  finally  conveyed  to  the  appellee.  Some  years  afterwards, 
her  second  husband  and  herself  brought  this  suit  in  equity  for 
obtaining  dower;  and  now  complain  of  the  dismission  of  their 
petition. 

The  judgment  was  right 

Although  her  declaration  to  the  bidders  did  not  legally 
alienate  her  dower,  yet  the  sale  being  made  on  the  faith  of  it, 
she  is  equitably  estopped  from  asserting  dower  against  the 
purchaser;  for  the  disability  of  coverture  could  not  exonerate 
her  from  fraud. 

Wherefore  the  judgment  is  affirmed. 


Widow  Who  Sbli^  Lands  of  deceased  husband  as  guardian  of  hia  aole 
beir  at  law,  under  order  of  coart»  unconditionally,  without  reference  to  any 
claim  of  dower,  and  as  the  sole  property  of  the  ward,  is  estopped  from  set- 
ting up  a  claim  of  dower  against  one  who  purchases  at  such  sale  in  ignorance 
of  her  claim:  Wiseman  v.  Macyf  S3  Am.  Deo.  316.  Dower  is  favored  by  law; 
but  where  a  wife,  for  fair  and  adequate  consideration,  relinquishes  her  right, 
she  will  not  be  permitted  to  repudiate  her  contract  after  her  husband'a  death 
without  restoring  the  consideration  received  by  her,  with  interest:  Livelff  v. 
PoKhal,  89  Id.  282. 


OVERSTREET    V.    ElCB. 
[4  Bush.  L] 

MmoRAKDuic — Statute  ov  Frauds. — Neither  party  can  eontend  that 
there  is  no  memorandum  in  writing  signed  by  the  party  to  be  charged 
when  a  written  instrument  exists  which  is  evidence  of  a  contract  for  a 
mutual  exchange  of  lands  in  prcBseTiUf  and  though  not  enforceable  in  itself 
unaided  by  extraneous  evidence  for  want  of  certainty  in  specifying  what 
lands  were  exchanged  by  the  parties,  is  made  certain  by  the  subsequent 
acts  of  the  parties  in  taking  possession  and  consummating  the  exchange. 
The  vendee  in  possession  cannot  set  up  such  defense,  more  especially 
when  the  vendor  is  able  and  willing  to  convey. 

Bquitt  will  Enforce  SpEcaFic  Performance  of  a  contract  for  the  ex- 
change of  lauds,  though  within  the  statute  of  frauds,  where  it  has  been 
partly  executed;  great  caution  should  be  exercised,  however,  in  deter* 
mining  what  is  a  part  execution. 
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Thb  opimon  statea  the  facts, 

WiUiam  Howell  and  T.  C.  Winfrey^  for  the  appellant. 
Oraddock  arid  TrabuCj  and  J,  R.  Robinsofij  for  the  appellee. 

By  Court,  Williams,  C.  J.  These  parties  entered  into  the 
following  written  agreement,  viz.: — 

"This  is  to  certify  that  we,  James  W.  Overstreet  and  Frank- 
lin W.  Rice,  have  this  day  swapped  farms,  and  the  said  Over- 
street  agrees  and  binds  himself  to  pay  to  the  said  Rice  one 
thousand  dollars  by  the  first  day  of  March  next,  or  the  time 
of  exchanging  places,  and  the  balance,  seven  hundred  dollars, 
twelve  months  from  time  of  exchanging  places,  this  31st  De- 
cember, 1866.  "J.  W.  OVERSTBEBT, 

"P.  W.  Rice. 
"Witness:  Cram.  Haskins." 

February  21,  1867,  the  parties  did  exchange,  Overstreet 
moving  from  his  farm  in  Taylor  County  to  the  one  for  which 
he  had  traded  it  from  Rice  in  Adair  County,  and  Rice  remov- 
ing to  the  Overstreet  farm  in  Taylor  County. 

The  first  installment  of  one  thousand  dollars  not  being  paid, 
Rice  brought  his  action  ordinary  to  recover  it  March  19,  1867, 
to  which  Overstreet  put  in  his  answer  and  cross-petition, 
averring, — 

1.  Thut  no  contract  in  writing  as  to  said  land  trade  had 
ever  been  entered  into,  but  that  it  remained  in  parol,  and  was 
not,  therefore,  enforceable. 

2.  That  Rice  had  no  good  and  sufficient  title  to  the  Adair 
County  farm,  and  prays  an  exhibition  of  his  title. 

3.  Tliat  Rice  had  practiced  a  fraud  on  him  in  a  misrepresen- 
tation as  to  where  the  lands  were  situated,  representing  that 
only  sonie  30  of  the  333  acres  lay  southeast  of  the  creek,  among 
the  hills,  and  the  remainder  on  the  opposite  side  being  level 
bottom-land,  and  much  more  valuable;  whereas  about  115 
acres  lay  among  the  hills  southeast  of  the  creek;  and  he 
prayed  for  a  rescission,etc. 

The  cause  was,  on  defendant's  motion,  transferred  to  the 
equity  docket,  after  which,  on  March  10,  1868,  Rice  replied, 
asserting  the  contract  in  writing,  the  actual  exchange  of  farms, 
averring  that  the  last  payment  became  due  March  1,  1868; 
agreeing  that  he  represented  the  whole  tract  to  contain  333 
acres,  but  averring  that  it  really  contained  much  more;  denied 
any  misrepresentations,  and  exhibited  his  claim  of  title  as 
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•omiDg  from  Andrew  Barnett,  deceased,  who,  and  his  vendees, 
had  held  over  thirty  years  uninterrupted  adverse  possession; 
offering  to  convey  by  general  warranty  deed,  upon  payment  of 
the  purchase  price;  resisted  any  rescission  or  cancel ment  of 
the  contract,  and  prayed  as  in  his  original  petition;  that  is, 
''for  judgment  for  one  thousand  dollars,  with  interest  from 
first  day  of  March,*  1867,  and  for  all  other  and  proper  relief." 

The  court  on  final  hearing  adjudged  that  Overstrect  should 
pay  the  seventeen  hundred  dollars,  convey  the  Taylor  County 
farm  to  Rice,  and  receive  a  conveyance  from  Rice  to  the  Adair 
County  farm;  from  which  Overstreet  prosecutes  this  appeal. 

This  instrument  of  writing  does  at  least  evidence  a  contract 
of  mutual  exchange  of  lands  in  prsssenii^  and  though  it  was  not 
enforceable  within  itself,  unaided  by  extraneous  circumstances, 
for  want  of  certainty  in  specifying  what  lands  were  exchanged, 
yet  when  the  parties  by  their  subsequent  acts  have  rendered 
this  uncertainty  sure  by  taking  possession  and  consummating 
the  mutual  exchange,  it  is  too  late  for  either  party  to  say  there  is 
no  memorandum  in  writing  signed  by  the  party  to  be  charged; 
and  especially  when  the  vendor  shows  he  is  both  able  and 
willing  to  convey,  shall  the  vendee  in  possession  not  be  heard 
to  set  up  such  a  defense? 

If  voidable  for  uncertainty  when  the  writing  was  first  exe- 
cuted,— which,  however,  is  not  admitted, — this  impediment 
has  been  removed  by  the  subsequent  acts  of  both  parties.  It 
is  clearly  taught  by  Story  (1  Eq.  Jur.,  sec.  759,  c.  18)  that 
courts  of  equity  will  enforce  a  specific  performance  of  a  con- 
tract within  the  statute  where  it  has  been  partly  executed;  for 
otherwise,  one  party  would  be  able  to  practice  a  fraud  upon 
the  other,  which  was  not  the  intention  of  the  statute.  It  is 
true  that  great  caution  is  to  be  used  in  the  determination  of 
what  is  a  part  execution.  This  case,  however,  comes  within 
the  most  rigid  rules. 

In  Ellis  V.  Deadmanj  4  Bibb,  466,  the  writing  sued  upon  was 
as  follows:  "4th  January,  1808.      Received  of  Jessee  Ellis 

I ,  in  part  pay  for  a  lot  he  bought  of  me  in  the  town  of 

Versailles,  it  being  the  cash  part  of  the  purchase  of  said  lot. 
Nathan  Deadman."  This  court  said,  had  the  receipt  speci- 
fied the  terms  of  the  agreement,  there  would  have  been  no 
doubt  of  the  propriety  of  decreeing  the  specific  execution;  tor 
though  the  receipt  apparently  intended  only  to  evidence  the 
payment  made,  yet  it  would  in  that  case  have  been  such  a 
Bieinorandam  of  the  agreement  as  would  have  taken  the  case 
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out  of  the  proyision  of  the  statute.  The  amount  paid  was  in 
blank;  nor  did  it  at  all  show  the  agreed  consideration.  The 
terms  of  the  agreement  between  Overstreet  and  Rice  are 
specifically  set  out;  that  is,  the  one  farm  for  the  other,  and 
seventeen  hundred  dollars,  to  be  paid  in  two  unequal  install- 
ments; the  term  ^^  farms  "is  certainly  as  specific  as  a  *Uof 
in  a  town. 

In  the  case  of  Kay  v.  Curd,  6  B.  Mon.  100,  the  order  at- 
tempted to  be  enforced  as  a  memorandum  neither  specifies 
the  land  nor  the  terms,  hence  was  clearly  within  the  provision 
of  the  statute  of  frauds. 

In  Fowler  v.  Levns,  3  A.  K.  Marsh.  445,  the  letter  signed  by 
the  agent  of  the  vendor  evidenced  that  another  and  previous 
contract  had  been  made;  but  what  the  terms  were  remained 
to  be  ascertained*  by  extraneous  evidence;  hence  not  enforce- 
able. 

But  in  Fugate  v.  Hansfordy  3  Litt.  262,  upon  the  order  of 
Fugate  to  the  trustees  of  the  town  of  Carlisle,  in  Nicholas 
County,  to  convey  lot  No.  32  to  George  L.  Howard,  who  has 
this  day  purchased  the  said  lot  from  me,  and  for  which  I  have 
received  value  in  full,  November  2,  1816,  this  court  held, 
whilst  it  did  not  import  an  obligation  to  convey,  it  still  clearly 
witnessed  a  contract  for  the  sale  of  land;  and  as  the  consid- 
eration had  been  received,  and  so  far  executed,  no  evidence 
need  be  introduced  as  to  it,  and  therefore  did  not  come  within 
the  statute  in  this  case;  though  the  town  and  county  were 
named,  the  state  was  not. 

Neither  of  these  cases,  therefore,  militate  against  the  en- 
forcement of  this  contract,  whilst  the  reasoning  and  principles 
of  some  justify  it. 

Andrew  Barnett,  deceased,  by  his  last  will,  devised  to  his 
negroes  a  tract  of  690  acres,  on  Casey's  Creek,  Adair  County; 
but  by  a  subsequent  provision,  he  directed  all  the  residue  of 
his  real  and  personal  estate  to  be  converted  into  money  not 
previously  devised;  and  as  this  was  a  tract  of  about  350  acres 
originally,  or  the  half  of  700  acres  patented  to  Alexander,  it 
is  pretty  evident  that  it  is  not  the  tract  of  650  acres  devised 
to  the  negroes,  especially  as  it  appears  in  evidence  that  he 
owned  other  lands  on  said  creek,  fortified  as  this  evidence  is 
by  the  long-continued,  uninterrupted,  adverse  possession,  and 
this  without  any  proof  of  claim  asserted  by  the  negroes. 

Nor  does  the  evidence  establish  any  fraudulent  lepresenta- 
tion  by  Rice;  but,  on  the  contrary,  manifests  that  Overstreeti 
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bj  himself  and  agent  or  friend,  had  examined  Rice's  farm 
BeYeral  times,  and  then  sought  the  exchange,  and  that  there 
are  really  some  twenty  odd  acres  more  than  it  was  said  to 
contain. 

The  original  petition  at  law  only  went  for  a  judgment  on 
the  first  payment  of  one  thousand  dollars,  as  the  other  was 
not  then  due;  but  the  answer  and  cross-petition  sought  an 
adjudication  in  equity  of  the  whole  matter,  and  a  rescission 
of  the  contract;  and  the  reply  averred  the  non-payment  of 
the  last  installment,  that  it  was  due,  and  prayed  for  general 
relief. 

It  is  evident  that  both  parties  were  seeking  an  adjudication 
of  all  the  matters  in  controversy;  and  therefore,  notwith- 
standing the  pleadings  are  somewhat  informal,  yet,  as  all  the 
matters  have  been  heard,  and  conveyances  properly  decreed, 
we  see  no  substantial  error  in  adjudging  to  Rice  the  entire 
sum  doe  him. 

Wherefore  the  judgment  is  affirmed,  without  damages,  no 
iupenedeas  appearing  in  the  case. 


Pobosuov  Pubsuant  to  Cokvxtanck  of  Laxds  takes  the  oaee  ont  of  the 
ititate  of  fniida:  Thamptim  v,  Thampton,  68  Am.  Deo.  638»  and  note  649; 
i^jfoji  T.  Dma,  90  Id.  696,  and  note  708. 

MEMORAKDUif  Reqitired  bt  Statdtb  OF  Feaum  may  be  interpreted  by 
parol  evidence:  FanoeU  ▼.  Mather,  87  Am.  Dec.  641,  and  note  642. 

Equtxt  wnx  Dkcbkb  Spbcific  Pebvormanci  of  Contraot  within  the 
•Utate  of  frandi  if  it  ia  partly  performed:  R^m  t.  Dox,  90  Am.  Deo.  696^ 
■adaote706b 


Dedway  v.  Powbll. 

[4  Bush,  97.] 

SuiTDiR.  —Words  " It  is  not  bo,"  *'  It  'a  not  lo*  —no  sach  thing,**  ipokeR 
in  reply  to  qnestiona  upon  croea-examination,  may  be  actionable  as  im- 
pnting  perjnry,  but  it  ia  for  the  Jory  to  determine  whether  they  were 
need  with  an  innooent  meaning. 

Slodir.  —  Whek  Wobds  Chaboxd  abb  SusoBrnBUB  of  Twofold  Mbab- 
no,  one  impnting  a  felony,  and  the  other  a  treapaaa  only,  it  ii  the 
proTince  of  the  jury  to  determine  from  the  oiroomiteaoei  ia  what 
they  were  nttered  and  understood. 

The  opinion  states  the  facts* 

J2be,  for  the  appellant. 

£•  F.  DuKn,  for  the  appellee. 
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By  Court,  Williams,  C.  J.  Appellee  was  a  witness  on  a 
trial  before  a  justice  of  the  peace  between  George  Wallace  and 
appellant)  and  to  a  questian  by  the  latter  on  cross-examina- 
tion, he  made  answer,  to  which  appellant  replied,  ''  Ft  is  not 
so";  and  to  the  answer  of  appellee  to  another  cross-question, 
he  replied,  "  It 's  not  so,  —  no  such  thing."  Upon  the  trial  of 
this  action  of  slander,  the  witnesses  stated  that  these  replies 
by  appellant  were  "in  an  excited,  angry  tone,  which  produced 
some  consternation  in  the  crowd  "^;  and  *Hhat  the  manner 
and  tone  of  the  expressions  of  Dedway  induced  them  to  be- 
lieve that  he  meant  that  Powell  was  swearing  a  lie,  and  they 
80  took  it." 

The  court  refused,  at  appellant's  instance,  to  instruct  the 
jury  to  find  for  him,  to  which  exception  was  taken;  but  sub- 
stantially referred  the  meaning  and  intention  of  appellant  to 
the  jury,  saying  if  he  meant  to  charge  appellee  with  perjury, 
then  they  must  find  for  him;  but  if  not,  then  for  appellant. 

The  jury  found  for  the  plaintiff  $250,  $100  of  which  he 
remitted,  and  the  defendant  has  appealed. 

In  Nash  v.  Eakle,  7  J.  J.  Marsh.  424,  this  court  said:  ''As 
the  words  were  susceptible  of  a  twofold  meaning,  one  imput- 
ing a  felony,  and  the  other  amounting  to  a  trespass  only,  it 
was  the  province  of  the  jury  to  determine  from  the  circum- 
stances in  what  sense  they  were  uttered  and  understood. 
This  is  the  rational  and  legal  rule  as  now  well  established  by 
authority":  Starkie  on  Slander,  44-55,  and  authorities  cited. 

As  the  appellant  in  his  answer  confessed  the  trial  and  the 
speaking  of  the  words,  but  denied  he  meant  to  impute  perjury 
or  false  swearing  to  appellee,  and  only  meant  he  was  mistaken; 
that  he  regarded  him  as  an  upright,  honest  man,  etc.,  perhaps 
the  verdict  may  be  regarded  as  somewhat  harsh;  but  appellee 
seems  generously  to  have  remitted  one  hundred  dollars  with- 
out solicitation.  Still,  as  matter  of  law,  there  was  no  error 
in  refusing  appellant's  instruction;  and  as  these  words  are 
susceptible  of  an  innocent  and  an  offensive  meaning  and 
understanding,  their  determination  was  properly  left  to  the 
jury. 

Judgment  affirmed  without  damages,  no  $upenedeaB  ap- 
pearing. 

Words  Iicputino  Cbdoi  abb  AcnosABLS  pxb  8x:  8L  Martin  r,  Demtofer^ 
II  Am.  Deo.  494,  and  note;  Prodor  v.  Owem,  81  Id.  841,  and  note;  Ai/tie  t, 
Wright,  93  Id.  616b 
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laTKMT  wiTK  WmcH  WosDB  WBBB  Sfokxn  18  a  questioii  for  the  Jory  In 
aetion  for  slander  when  the  words  are  of  doabtfnl  import:  St.  Martin  r.  De^ 
aoyer,  61  Am.  Dec.  494.  That  the  jury  are  to  judge  of  the  intent  with 
which  the  worda  were  spoken  and  nnderstood,  see  JelUmm  y,  Ooodwmp  09  Id. 
es;  and  note  65;  Hanimm  ▼.  Findky,  85  Id.  456»  and  note  462. 


Commonwealth    v.   Fibst    National    Bank    of 

Louisville. 

[4  Bush,  96.] 

BsABU  OF  Stock  nr  National  Bank  are  liable  for  the  same  tax  that 
shares  of  stock  in  a  bank  aathorised  by  state  laws  are  compelled  to  payi 
and  the  officers  of  the  national  bank  may  be  compelled  to  pay  such  tax 
for  the  respectiTe  share-holders. 

The  opinion  states  the  facts. 

/.  M.  Harlan  and  John  Rodman,  ottomeyB'general,  for  the 
appellant. 

John  W.  Barr,  and  Pirtle  and  Caruthj  for  the  appellee. 

By  Court,  Williams,  G.  J.  This  was  a  suit  by  the  com- 
monwealth to  compel  the  defendant  to  pay  into  the  revenue 
of  the  state  fifty  cents  on  the  share  of  stock  therein,  as  re- 
quired by  the  act  of  assembly  of  February  9,  1865  (Myers's 
Supplement  to  the  Revised  Statutes,  482),  and  which  is  as 
follows: — 

"  Sec.  1.  That  it  shall  be  the  duty  of  the  officers  or  managers 
of  the  banking  associations  which  have  or  may  hereafter  be  es- 
tablished within  this  state,  under  the  act  of  Congress  entitled 
*An  act  to  provide  a  national  currency  secured  by  a  pledge  of 
United  States  bonds,  and  to  provide  for  the  circulation  and 
redemption  thereof,'  to  file  with  the  auditor  of  public  accounts 
a  statement,  verified  by  affidavit  of  the  presiding  officer  or 
cashier  of  the  association,  showing  the  amount  of  capital  stock, 
and  the  number  of  shares  into  which  the  same  may  be  divided; 
and  it  shall  be  the  duty  of  such  officers  or  managers,  annu- 
ally, on  the  first  Monday  in  July,  to  pay  into  the  public  treas- 
ury of  the  state,  in  aid  of  the  sinking  fand,  a  tax  of  fifty  cents 
on  each  share  thereof,  equal  to  one  hundred  dollars  of  the 
capital  stock  of  said  association;  provided,  however,  that  if 
the  capital  stock  shall  at  any  time  be  increased  or  dimin- 
ished,  it  shall  be  the  duty  of  such  association  to  revise  and 
amend  the  statement  required  by  this  act,  so  as  to  exhibit,  at 


286     Commonwealth  v.  First  National  Bank.     [Kentucky, 


all  times,  the  true  amount  of  capital  stock  held  by  such 
ciation." 

The  only  other  state  statute  applying  to  this  controversy  is 
chapter  83,  2  Revised  Statutes,  section  1,  article  2,  page  239, 
as  follows: — 

^^  Specific  taxation  on  real  and  personal  estate, — On  bank 
stock,  or  stock  in  any  moneyed  corporation  of  loan  or  dis- 
count, fifty  cents  on  each  share  thereof  equal  to  one  hundred 
dollars  of  stock  therein  owned  by  individuals,  corporations,  or 
societies." 

And  article  10  of  said  chapter,  2  Revised  Statutes,  266,  as 
follows: —  . 

"  Payment  of  revenue  by  banks  and  other  corporations  into  the 
treasury, — Sec.  1.  The  cashier  of  a  bank,  and  the  treasurer  of 
any  other  institution  whose  stock  is  taxed,  shall,  on  the  first 
day  of  July  in  each  year,  pay  into  the  treasury  the  amount  of 
tax  due.  If  such  tax  be  not  paid,  the  cashier  and  his  sureties 
shall  be  liable  for  the  same,  and  twenty  per  cent  upon  the 
amomit,  and  the  said  bank  or  corporation  shall  thereby  forfeit 
the  privileges  of  its  charter." 

No  bank  or  stockholder  in  the  state  pays  less  than  fifty 
cents  on  each  share  of  one  hundred  dollars  in  the  capital 
stock  of  a  bank,  by  either  a  general  or  special  statute.  There 
is,  then,  no  question  of  inequality  of  this  attempted  taxation 
of  shares  in  the  national  banks  and  the  state  banks;  no  dis- 
crimination against  share-holders  in  the  national  banks  and 
in  favor  of  share-holders  in  the  state  banks;  but  the  former 
stands  upon  an  exact  footing  of  the  most  favored  of  the  latter. 

The  only  question,  then,  is,  Is  this  mode  of  taxation  contrary 
to  the  first  and  second  provisions  of  section  41  of  the  congres- 
sional act  of  June  3,  1864,  chapter  106,  entitled  '^An  act  to 
provide  a  national  currency,"  etc.,  as  follows  ? — 

'^Provided,  that  nothing  in  this  act  shall  be  construed  to 
prevent  all  the  shares  in  any  of  the  said  associations  held  by 
any  person  or  body  corporate  from  being  included  in  the  valua- 
tion of  the  personal  property  of  such  person  or  corporation  in 
the  assessment  of  taxes  imposed  by  or  under  state  authority 
at  the  place  where  located,  and  not  elsewhere,  but  not  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  such  state;  provided,  that 
the  tax  so  imposed  under  the  laws  of  any  state,  upon  the 
shares  of  any  of  the  associations  authorized  by  this  act,  shall 
not  exceed  the  rate  imposed  upon  the  shares  in  any  of  the 
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hanks  organized  under  authority  of  the  state  where  such  asso- 
ciation is  located." 

As  was  said  by  the  United  States  supreme  court  in  Van 
AUan  y.  Assessors^  8  Wall.  584,  "  the  tax  on  the  shares  is  not 
a  tax  on  the  capital  of  the  bank";  and  ''  that  the  states  pos- 
flees  the  power  to  tax  the  whole  of  the  interest  of  the  share- 
holder in  the  shares  held  by  him  in  these  associations  within 
the  limits  prescribed  by  the  act  authorizing  their  organization." 

Nothing  can  therefore  be  clearer  than  that  the  share-holders 
in  these  national  banks  located  in  this  state  can  be  made  to  pay 
the  same  tax  that  share-holders  in  the  banks  authorized  by 
the  state  laws  are  compelled  to  pay,  to  wit:  fifty  cents  on  each 
share  of  one  hundred  dollars.  Now,  this  state  statute  does  not 
tax  the  capital  of  the  banks,  but  the  shares  of  one  hundred 
dollars;  and  whether  these  shares  be  worth  fifty  dollars  or  two 
hundred  dollars  each  matters  not,  because  all  shares  of  one 
hundred  dollars  in  every  bank  of  the  state  is  taxed  the  same,, 
regardless  of  their  marketable  value;  and  there  is  here,  as 
elsewhere,  a  great  difierence  in  the  value  of  shares  or  stock  in 
our  different  state  banks,  some  being  worth  largely  more  than 
others;  and  so  it  is  with  the  national  banks;  still  all  are  re- 
quired to  pay  and  to  be  alike  assessed. 

As  the  tax  is  laid  upon  the  shares,  and  not  upon  the  capital 
of  the  bank,  it  is  really  and  bona  fide  a  tax  upon  the  share- 
holders; but  as  many  of  these  are  non-residents,  and  could 
not  be  reached  by  the  laying  taxes  upon  their  shares  of  stock, 
and  looking  alone  to  them  for  payment,  the  state  laws  require 
the  cashier  of  the  banks  to  pay  this  tax  upon  their  share- 
holders. If  there  be  any  provision  of  the  congressional  en- 
actment authorizing  thene  associations  to  prevent  the  states 
requiring  of  the  officers  of  the  association  to  pay  the  tax 
levied  upon  its  share-holders,  it  has  not  been  pointed  out  nor 
seen  by  us.  The  great  if  not  sole  object  of  Congress  was  to 
secure  the  national  bank  associations  from  a  discriminating 
tax,  and  not  that  the  tax  should  be  collected  in  a  particular 
manner. 

If,  therefore,  the  state  should  only  tax  share-holders  of  these 
associations  the  same  as  share-holders  in  their  own  banks,  the 
mode  of  obtaining  payment  was  not  regarded  material;  and 
especially  should  this  not  be  the  case  when  not  only  the  tax, 
but  the  mode  of  obtaining  it,  is  precisely  the  same  as  it  is  in 
this  case;  for  the  state  requires  of  the  officers  of  her  state  in* 
stitutions  to  pay  the  tax  due  by  their  respective  share-holders. 
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In  the  case  of  Van  Allan  v.  As^essors^  3  Wall.  584,  the  so- 
preme  court  of  the  United  States  reversed  the  judgment  of 
the  appellate  court  of  New  York  sustaining  the  right  to  tax 
the  shares  in  the  national  banks  under  {he  state  statute  of 
New  York  of  March  9,  1865,  because  said  statute  provided 
that  such  shares  should  be  taxed  as  personal  property,  and 
did  not  provide  they  should  only  be  taxed  at  the  same  rates 
that  shares  in  the  state  banks  were;  but,  on  the  contrary,  it 
appeared  that  shares  in  the  New  York  state  banks  were  not 
taxed  at  all,  because  the  capital  of  such  banks  was  taxed. 

So  in  Bradley  v.  People^  4  Wall.  459,  decided  by  the  supreme 
court  of  the  United  States  in  1867,  reversing  the  decision  of 
the  supreme  court  of  Illinois,  holding  shares  in  national 
banks  taxable  under  the  Illinois  statute  of  February  1^ 
1857,  which  did  not  tax  the  shares,  but  the  capital  of  her 
state  banks,  together  with  the  surplus  profits  or  reserved 
funds. 

In  the  case  of  People  ex  reL  D.  Dtter  v.  Commigsumers  oj 
Taxes  for  the  City  and  County  of  New  York^  4  Wall.  244,  the 
supreme  court  of  the  United  States  affirmed  the  judgment  of 
the  appellate  court  of  New  York  sustaining  a  tax  on  the 
shares  in  the  national  banks  without  deducting  therefrom 
the  amount  of  the  capital  invested  in  United  States  bonds, 
not  taxable  under  state  authority,  because  it  held  these  were 
only  attempted  to  be  taxed  as  other  personal  property  was 
taxed  under  the  laws  of  New  York,  and  not  more  ihsji  was 
assessed  upon  shares  of  state  banks.  And  in  Wright  v.  Stiib^ 
27  Ind.  338,  the  supreme  court  of  Indiana  held  that  no  tax 
could  be  levied  on  the  shares  in  the  national  banks  under  the 
Indiana  statute;  for,  to  use  their  own  language,  "the  plai^j 
reason  that  no  such  tax  is  imposed  on  the  shares  of  any 
banks  organized  under  the  authority  of  the  state,"  as,  "  we 
tax  our  own  banks  upon  their  paid-in  capital,  and  do  not  tax 
the  share-holders  thereof  upon  the  value  of  their  shares": 
Laws  1861,  p.  17.  And  in  Frazer  v.  Siebemy  16  Ohio  St. 
614,  the  supreme  court  of  Ohio  held  that  the  shares  in 
national  banks  could  not  be  assessed  under  the  statute  of 
that  state,  because  it  did  not  provide  for  a  deduction  for  the 
capital  invested  in  government  bonds  not  subject  to  state  tax* 
ation,  whilst  such  deduction  was  made  as  to  the  state  hanks, 
and  which  were  taxed  upon  their  capitaL 

Thus  it  will  be  seen  that  no  adjudioatioii  of  either  the 
supreme  court  of  the  United  States  or  any  state  has  as  yet 
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decided  that  where  a  state  taxes  the  shares  and  not  the  capi- 
tal of  her  own  banks,  and  then  looks  to  the  officers  of  the 
bank  to  pay  this  tax,  instead  of  pursuing  each  individual 
stockholder,  that  the  same  tax,  to  be  collected  the  same  way, 
may  not  be  assessed  upon  the  shares  in  the  national  banks. 

In  LowistnUe  Savings  Bank  y.  Commonwealth^  14  B.  Mon. 
409,  this  court  held  that,  notwithstanding  there  was  no  spe- 
cific clause  in  the  charter  of  the  appellant  providing  for  a  tax 
of  fifty  cents  on  each  share  of  one  hundred  dollars,  as  was  the 
case  in  all  the  banks  of  circulation,  that  still  the  bank  officer 
was  liable  to  pay  the  fifty  cents  on  each  share,  as  provided  in 
section  1,  article  2,  and  in  section  1,  article  10,  chapter  83,  Be- 
vised  Statutes,  before  quoted. 

This  tax  of  fifty  cents  on  the  share  is  the  least  and  only  tax 
assessed  upon  the  shares  or  share-holders  of  our  state  banks, 
and  the  bank  officers  are  required  to  pay  this  for  their  share- 
holders. This  policy  is  obviously  both  reasonable  and  con- 
venient; it  is  but  reasonable  and  fair  that  the  state  should 
have  this  tax  from  the  non-resident  as  well  as  resident  share- 
holders, in  associations  which  exist  by  her  laws,  and  have 
franchises  peculiarly  beneficial  and  exclusive  conferred  by 
her  authority.  What  other  convenient  and  certain  mode  of 
getting  this  from  the  non-resident  share-holders,  but  by  mak- 
ing it  the  duty  of  the  officer  of  the  institution  to  pay  for  its 
stockholders?  But  it  is  convenient,  even  if  all  the  stock- 
holders were  residents;  for  then  these  would  be  scattered 
through  the  various  counties  of  the  state,  as  the  certificates 
of  stock  are  transferable. 

When  the  state  shall  only  tax  shares  in  the  national  banks 
at  the  same  rates,  and  shall  collect  the  tax  by  the  same  means 
as  applicable  to  the  state  banks,  every  substantial  require- 
ment of  the  national  bank  act  of  Congress  has  been  complied 
with. 

To  suppose  that  Congress  intended  that  the  states  should 
exercise  this  sovereign  power,  as  to  taxing  shares  in  national 
banks,  that  they,  by  their  state  laws,  exercise  as  to  their  own 
banks'  share-holders,  and  then  to  quibble  about  the  means  of 
collecting  the  tax,  is  beneath  the  dignity  of  the  question  and 
the  high  source  of  the  enacting  power. 

When  the  wants  of  the  governments,  both  state  and  na- 
tional, were  limited,  their  revenues  abundant,  though  derived 
from  but  few  sources,  and  taxes  comparativety  light,  these 
levenue  laws  were  not  so  closely  scanned;  but  now  that  taxes 
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are  enormous,  the  demands  great,  and  resources  not  adequate 
thereto,  moneyed  institutions  and  capitalists,  ever  Argus-eyed, 
are  searching  for  every  pretext  to  escape  the  public  burdens; 
but  as  they  are  permitted  to  shove  these  from  their  shouldera, 
they  become  proportionately  heavier  upon  the  producing  and 
humbler  classes,  and  do  them  an  enormous  injustice;  hence, 
courts,  neither  federal  nor  state,  should  lend  a  too  listening 
ear  to  their  clamor  to  escape  a  reasonable  and  just  proportion 
of  the  taxes  so  essential  to  liquidate  both  state  and  national 
obligations. 

Believing  that  our  state  laws,  so  far  from  conflicting  with 
the  congressional  enactment,  are  in  strict  harmony  with  it, 
and  that  the  shares  in  the  national  banks  are  legally  liable  to 
a  tax  of  fifty  cents  on  each  share  of  one  hundred  dollars,  and 
that  the  bank  officers  can  be  legally  compelled  to  pay  these 
taxes  for  their  respective  shareholders,  the  judgment  of  the 
circuit  court  dismissing  the  petition  is  reversed,  with  direc- 
tions for  further  proceedings  to  assess  the  shares  in  said  First 
National  Bank  at  fifty  cents  for  each  share  of  one  hundred 
dollars,  and  to  adjudge  the  amount  against  the  proper  officers, 
as  provided  in  our  state  enactment. 

It  would  be  wholly  foreign  from  the  objects  of  Congress  to 
attempt  to  enact  by  what  means  the  states  should  collect  their 
taxes. 


PowBB  or  States  to  Tax  Shabxs,  Capital  Stock,  Real  Estate,  or 
Otheb  Propertt  of  National  Banks. — The  states  derive  their  power  to 
impose  taxation  upon  the  property  of  national  banks  from  sectioa  5219 
of  the  Revised  Statutes  of  the  United  States  relating  to  state  taxation  of 
national  banks,  and  which  reads  as  follows:  *' Nothing  herein  [contained] 
shall  prevent  all  the  shares  in  any  association  from  being  inclnded  in  the 
valuation  of  the  personal  property  of  the  owner  of  such  shares  in  n^a^ffring 
taxes  imposed  by  authority  of  the  state  within  which  the  association  is 
located;  but  the  legislature  of  each  state  may  determine  and  direct  the 
manner  and  place  of  taxing  all  the  shares  of  national  banking  associations 
located  within  the  state,  subject  only  to  the  two  restrictions  that  the  taxa- 
tion shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  each  state,  and  that  the  shares 
of  any  national  banking  association  owned  by  non-residents  of  any  state 
shall  be  taxed  in  the  city  or  town  where  the  bank  is  located,  and  not  else-. 
where.  Nothing  herein  shall  be  construed  to  exempt  the  real  property  of 
associations  from  either  state,  county,  or  municipal  taxes,  to  the  same  extent 
according  to  its  value  as  other  real  property  is  taxed."  The  national  banks 
derive  their  authority  to  do  business  in  the  states  by  virtue  of  the  United 
States  statute,  which  is  supreme  law,  and  the  states  can  impose  only  such 
taxes  upon  these  banking  institutions  as  is  anthorized  by  such  act:  Carthage 
▼.  /fm  NaL  Bank,  71  Mo.  608;  S.  O.,  36  Am.  Bep.  494;    PiUOmrg  v.  FirM 
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KaL  Boat,  65  F^  St.  45;  Farmen'  etc,  Nat,  Bank  ▼.  DeaHng,  91  U.  S.  29; 
fim  Not  Bank  v.  8U  Joseph,  46  Mich.  527.  It  followB,  therefore,  that,  in- 
depandent  of  federal  or  state  statate,  a  national  bank,  being  one  of  the  consti- 
tiituxud  means  employed  by  the  federal  goyemment  to  execate  its  constitn- 
tiooal  powers,  is  not  subject  to  taxation  by  the  states:  MeOuUoch  y.  Marylandt 
iWheatZie;  Otbomr.  Bank  qf  UnUed  States,  9  Id.  733;  PeopUexreL  Bank 
^Commerce  r,  CommmhnerM  etc  q/New  T(»rk,  2  Bkck,  620-630;  Bank  Tam 
Cam,  2  WalL  200;  CoOmM  ▼.  Chkago,  4  Biss.  472;  PUtdwrg  ▼.  Fint  Nat. 
Ani,  55  Pa.  St.  45;  CartkageY.  lint  Nat.  Bank,  71  Ma  608;  S.  C,  36  Am. 
Bep.  494;  Ridk  v.  Packard  NaL  Bank,  138  Mass.  627;  Austin  v.  Aldermen,  7 
WalL  694-699;  Farmers'  and  Mechanic^  Bank  v.  Bearing,  91  U.  S.  29. 

Cafitai  Stock  not  Sxtbject  to  Taxation. — The  capital  stock  of  a 
Dational  bank  eamnot,  as  snch,  be  assessed  by  state  anthority:  CdUns  ▼.  CUi$ 
tfCkkago,  4  Biss.  472;  Natkmaletc.  Bank  qf  Mobile  v.  Mayor  etc  of  MciOe, 
62  Ak.  284;  S.  C,  34  Am.  Rep.  15;  Magtdre  v.  Commissioners  qf  Mobile  Co., 
71  Ala.  401;  Sumter  Co.  v.  National  Bank  qf  Oainesville,  62  Id.  464;  S.  C,  34 
Am.  Bep.  30;  Bradlejf  ▼.  People,  4  Wall.  469;  First  NaL  Bank  qf  Omaha  v. 
Com^  qf  Douglas,  3  DUL  298;  People  v.  Nat.  Gold  Bank,  61  Cal.  608.  Sach  a 
tax  is  directly  opposed  to  the  law  of  Congress  upon  the  snbject,  and  therefore 
Toid:  Smith  v.  First  Nat.  Bank  qf  Teeumseh,  17  Mich.  497;  Van  Allen  v.  Asses- 
son,  3  WalL  573;  Salt  Lake  CUy  Nat.  Bank  ▼.  Golding,  2  Utah,  1.  The  only 
way  that  the  capital  stock  can  be  reached  by  taxation  is  to  assess  the  shares 
in  th4  same  way  that  other  property  owned  by  the  citizens  and  individuals 
of  the  state  is  assessed:  Collins  v.  City  o/CMcago,  4  Biss.  472.  An  assessment 
upon  thA  shares  of  stock  in  gross  against  the  corporation  is  onanthorized  by 
the  act  of  Congress,  and  void:  NaUonal  etc  Bank  of  Mobile  v.  Mayor  etc.  qf 
Mobile,  62  Ala.  284;  S.  C,  34  Am.  Bep.  15;  Sumter  Co.  v.  NaL  Bank  qf 
Oaimsmlle,  62  Ala.  464;  S.  C,  34  Am.  Rep.  30;  First  Nat.  Bank  v.  SmitJi,  65 
HL  44.  So  the  bank  cannot  be  assessed  as  to  its  capital  stock  in  its  corpo- 
rate capacity  nnless  such  stock  is  owned  and  held  by  it.  The  stock  should 
be  ssaesaed  to  the  individual  share-holders:  Waco  Nat,  Bank  v,  Hotfcrs,  61 
Tex.  606-609;  North  Ward  Nat.  Bank  v.  Mayor  etc  of  Newark,  40  N.  J.  L. 
558;  Salt  Lake  City  NaL  Bank  v.  Oolding,  2  Utah,  1;  Van  Allen  v.  Assessors, 
3  WalL  673;  Sumter  Co.  v.  Nat.  Bank  qf  Oainesville,  62  Ala.  464;  S.  C,  34 
Am.  Rep.  30.  If  the  capital  stock  of  the  bank,  either  in  whole  or  in  part, 
consists  of  United  States  securities,  it  cannot  be  taxed  by  state  authority: 
Salt  Lake  CUy  NaL  Bank  v.  Oolding,  2  Utah,  1;  People  v.  Nat.  Gold  Bank,  51 
CsL  508;  and  a  tax  levied  upon  it  in  such  case  will  be  restrained:  First  Nat, 
Bank  v.  CouTtiy  qf  Douglas,  3  Dill.  298.  But  the  collection  of  a  tax  illegally 
auesaed  npon  the  shares  of  stock  in  gross,  instead  of  against  the  individual 
■hare-holders,  will  not  be  enjoined:  Woodwort/i  v.  EUsworlli,  4  Col.  580;  though 
the  tax  was  levied  by  municipal  authority,  and  the  municipality  is  insolvent, 
for  the  remedy  at  Law  is  ample:  NaL  etc  Bank  qf  Mobile  v.  Mayor  etc.  qf 
Mobile,  62  Ala.  284;  S.  C,  34  Am.  Bep.  15.  So  the  assets  and  persona] 
property  of  an  insolvent  bank,  in  the  hands  of  a  receiver,  is  exempt  from 
state  taxation  to  the  same  extent  that  it  was  before  his  appointment;  and  if 
iucb  property  is  of  any  value,  it  is  taxable  in  the  hands  of  the  holders  or 
owners:  RoseMat  v.  Johnston,  104  U.  S.  462.  The  bank  does  not  cease  to 
exist  on  the  appointment  of  a  receiver,  but  continues  in  its  corporate  capa- 
dty  until  its  afiairs  are  finally  wound  up  and  the  assets  distributed :  Kennedy 
f.  Oatson,  8  WalL  498;  Bank  of  Bethel  v.  Pahquioque  Bank,  14  Id.  383;  Bank 
▼.  Kennedy,  17  Id.  19.  As  an  assessment  upon  the  capital  stock  of  a  bank  in 
the  aggregate  instimil  of  against  the  holders  of  the  shares  is  illegal  and  void. 
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and  there  being  no  act  of  the  legislature  leqniring  the  bank  to  pay  the  titx 
against  the  shares  when  properly  assessed,  there  can  be  no  right  of  aetka 
against  the  bank  for  a  refosal  to  pay  the  tax  assessed  against  the  capitil 
•t«:k:  Stantar  Co.  ▼.  NaL  Bank  qf  GainesiHUt,  62  Ala.  464;  &  a,  34  Am. 
Rep.  30. 

Real  Estate  Taxable.  —  Real  estate  owned  by  a  national  bank  is  taxable 
by  state  authority:  NaUUmai  etc  Bamk  qf  Mobile  ▼.  Mayor  tic  qf  Mobik,  62 
Ala.  284;  S.  C,  34  Am.  Rep.  15;  Second  National  Bank  v.  Caldwell^  13  Fed. 
Rep.  429;  and  each  real  estate  should  be  assessed  for  taxation  as  realty  in  tiie 
township  where  situated,  and  not  as  a  part  of  the  capital  stock  of  the  bank: 
Lqftin  v.  CUizen*§  Nat.  Bank,  85  Ind.  341.  But  the  banking-office  and  lo^ 
lawfully  owned  and  occupied  as  its  place  of  business  by  a  national  bank, 
created  under  the  laws  of  Congress,  are  not  liable  to  assessment  and  taTati^ 
as  real  estate  eo  nomine  against  the  bank:  Board  qf  Commiaakmera  v.  Cifaen^ 
Nat.  Bank,  23  Minn.  280;  People  ▼.  CommUsionen,  80  K.  Y.  573;  Comi^  ^ 
Lackawanna  v.  First  Nat.  Bank,  94  Pa.  St  221. 

Taxation  of  Shares.  —  Shares  of  stock  in  national  banks  may  be  sub- 
jected to  the  imposition  of  a  state  tax  against  the  owners  or  share-holders: 
Ridiards  y.  Rock  Bapids,  31  Fed.  Rep.  505;  Lemly  ▼.  Conmnseioners^  85  N.  C 
379;  First  Nat.  Bank  v.  SmiiJi,  65  HI.  44;  Baker  ▼.  Firsi  Nat  Bank,  67  Id. 
297;  Maguire  v.  Board  qfBevenve,  71  Ala.  401;  Howellv.  Village qfCaaaopoHt, 
35  Mich.  471;  Tappan  v.  Merchants'  Nat.  Bank,  19  Wall.  490;  National  etc 
Bank  v.  Mayor  etc.  of  Mobile,  62  Ala.  284;  S.  C,  34  Am.  Rep.  15;  Boyerv. 
Boyer,  113  U.  S.  689;  StaU  v.  Tax  Collector,  2  Bailey,  654;  National  Bank  r. 
Commonwealth,  9  Wall.  353;  Lionberger  v.  Bouse,  9  Id.  468.  Shares  in  a  bank, 
located  in  a  territory,  are  liable  to  taxation  in  the  same  manner  that  shares 
in  a  national  bank  located  in  a  state  are:  People  v.  Moore,  I  Idaho,  504;  and 
the  shares  may  be  taxed  by  the  state,  notwithstanding  the  fact  that  a  pari 
or  the  whole  of  the  bank's  capital  is  invested  in  national  securities,  declared  by 
the  statutes  authorizing  them  to  be  exempt  from  taxation  by  or  under  stats 
authority:  Van  Allen  y.  Assessors,  3  Wall.  673;  People  v.  Commissioners,  4  Id. 
244;  National  Bank  v.  CommonioeaUh,  9  Id.  353;  First  Nai.  Bank  v.  FarwH 
10  Biss.  270;  First  Nat.  Bank  y.  County  qf  Douglas,  3  Dill.  298;  People  y.  Gal- 
latin Nat,  Bank,  8  Hun,  536;  Williams  y.  Weaver,  75  N.  Y.  30;  Harrimm  r. 
Vines,  46  Tex.  15.  They  must  be  taxed,  however,  at  the  place  where  the 
bank  is  located,  and  not  elsewhere,  without  regard  to  the  domicile  or  plaee  of 
residence  of  the  share- holders:  First  Nat.  Bank  v.  Smith,  65  IlL  44;  Baker  y. 
First  Nat.  Bank,  67  Id.  297;  Kyle  v.  Mayor  etc  qf  FayetteviUe,  75  N.  C.  445; 
McLaugkUn  v.  ChadtoeU,  7  Heisk.  389.  For  the  state  in  which  the  bank  is 
located  has  the  exclusive  right  to  derive  revenue  from  the  shares  of  such 
bank,  no  matter  where  the  share-holders  may  have  their  domicile:  Sunder 
Co.  v.  National  Bank,  62  Ala.  464-469;  S.  C,  34  Am.  Rep.  30;  National  Baiik 
V.  Commissioners,  9  WalL  353;  and  the  limitation  in  the  act  of  Congress  was 
intended  to  confine  the  taxation  of  shares  to  the  state  having  jurisdiction  of 
the  place  where  the  bank  is  located,  and  is  for  the  sole  purpose  of  determining 
what  state  shall  have  jurisdiction  to  tax  the  owner  of  the  shares  for  the  same: 
Clapp  V.  Burlington,  42  Vt.  579;  S.  C,  1  Am.  Rep.  355.  But  where  the  bank 
is  located  in  one  county,  and  the  share-holder  resides  in  another  township  in 
the  same  county,  he  may  be  taxed  for  his  shares  in  the  township  where  he 
resides;  Howell  v.  Village  qf  CassopoUs,  35  Mich.  471.  So  he  may  be  assessed 
for  such  tax  in  the  city  or  town  of  his  residence  within  the  same  state  aa  the 
location  of  the  bank:  Austin  v.  Board  of  Aldermen  etc,  14  Allen,  359;  and  the 
legislature  may  direet  whether  the  shares  are  to  be  MMMed  for 


Oct  1868.]     Commonwealth  v.  Fibbt  National  Bank.     ,293 

• 

where  the  owner  resides,  or  where  the  bank  is  sitnated,  if  both  are  within 
the  same  state:  Bute  v.  CommUshnera  qf  FayettemHe^  79  N.  C.  267;  State  r. 
Mayor  etc.  of  Newark^  39  N.  J.  L.  380;  Matter  qf  MeMahon  v.  Palmer,  1Q8 
N.  Y.  176;  S.  C,  55  Am.  Rep.  796.  But  an  assessment  of  tax  on  the  stock 
of  the  bank,  owned  by  a  share-holder  who  resides  in  the  city  where  the  bank 
IB  located,  cannot  be  sustained  on  the  presumption  that  he  resides  in  the  ward 
where  the  bank  is  situated;  he  has  the  right,  under  the  state  law,  to  have 
the  assessment  made  against  himself:  State  v.  Mayor  qfNewaark,  40  Id.  fioflu 
Katiooal  bank  shares,  though  personal  property,  may  be  separated  from 
the  person  of  their  owner,  for  tiie  purpose  of  taxation,  and  given  a  tdtue  of 
their  own.  Therefore  they  do  not  follow  the  person  of  their  owner,  but  may 
be  taxed  at  the  place  where  the  bank  is  located:  Taijppan  v.  Mechanire  NaL 
Bank,  19  Wall.  490;  Firai  Nat,  Bank  r.  STmth,  65  HL  44;  Baker  r.  Firvt  NaL 
Bank,  67  Id.  297.  In  the  assessment  of  shares  in  the  national  bank  iu  a  city, 
when  the  owner  does  not  reside  in  the  ward  where  the  bank  is  located,  and 
has  no  real  estate  there,  the  assessment  may  be  made  upon  a  special  list, 
though  the  owner  lives  and  is.  assessed  for  personal  property  in  another  ward: 
Matter  qf  MeMahon  v.  Palmer,  102  N.  Y.  176;  S.  C,  55  Am.  Rep.  796.  Divi- 
dends declared  in  favor  of  share-holders  may  be  taxed  against  them:  State  t. 
CoUeetor  etc.,  2  BaiL  654.  But  the  stock  in  a  national  bank  belonging  to  a 
resident  of  a  school  district  in  a  town  other  than  that  in  which  the  bank  is 
situated  cannot  be  taxed  on  his  shares  to  defray  the  cost  of  building  a  school- 
house  in  his  district:  Little  v.  Little,  131  Mass.  367.  So  a  stockholder  who 
resides  in  a  regularly  orgaiiized  fire-district  in  the  town  in  which  the  bank  is 
■itoated  cannot  be  subjected  to  a  tax  on  his  stock  for  fire-district  purposes: 
Rkh  V.  Packard  NaL  Bank,  138  Id.  527.  Under  the  act  of  Congress,  if  the 
states  do  not  impose  taxes  on  the  shares  of  stock  in  state  banks,  the  shares 
m  the  national  banks  escape  taxation  altogether:  Vcm  AUem  v.  ^«senors,  3 
Wall.  573;  Bradey  v.  People,  4  Id.  459.  This  difficulty  was  encountered  in 
states  which  taxed  the  capital  of  banks,  but  not  their  shares  of  stock:  SmUk 
T.  FinL  NaL  Bank,  17  Mich.  479. 

lAmitaikms  and  Restrictions,  — The  power  of  the  states  to  impose  taxation 
upon  the  shares  of  stock  of  the  national  banks  located  therein  is  subject  to 
tiie  limitations  and  restrictions  that  it  shall  not  be  at  any  greater  rate  than 
is  assessed  on  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  state,  and  that  shares  owned  by  non-residents  of  the  state  shall  be 
taxed  in  the  city  or  town  where  the  bank  is  located:  State  v.  Mayor  etc.  qf 
Newark,  39  N.  J.  L.  380;  National  etc.  Bank  v.  Mayor  etc,  qf  Mobile,  62  Ala. 
284;  8.  C,  34  Am.  Rep.  15;  First  Nat.  Bank  v.  Smith,  65  Ala.  44;  Lionfjeryer 
▼.  Roiue,  9  WalL  469;  Richards  v.  Bock  Rapids,  31  Fed.  Rep.  505;  Pollard  v. 
Btate,  65  Ala.  628;  ffoweU  v.  Village  qf  Cassopolis,  35  Mich.  471.  These  re- 
strictioDs  were  not  intended  to  curtail  the  power  of  the  states  on  the  subject 
of  taxation,  or  to  prohibit  the  exemption  of  certain  kinds  of  property,  but 
to  protect  the  banks  formed  under  nationsd  authority  from  unfriendly  dis- 
crimination  by  the  states  in  the  exercise  of  their  taxing  power:  Adams  v. 
NashOle,  95  U.  S.  19. 

Hie  restriction  imposed  only  requires  that  the  amount  of  tax  imposed,  and 
the  system  of  assessment  applied  to  shares  of  stock  in  national  banks,  shall 
be  substantially  the  same  as  is  imposed  upon  and  applied  to  other  moneyed 
capital  generally:  Pollard  v.  State,  65  Ala.  628.  **  Other  monveyed  capital " 
neuis  other  taxable  moneyed  capital,  and  the  valuation  of  shares  in  national 
banks  is  not,  within  the  meaning  of  the  statute,  at  a  greater  rate  than  the 
■nnsiiiujntof  other  mooeyed  capital,  unless  such  capital  is  liable  to  taxation: 
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Exdionge  NaL  Bank  v.  Miller,  19  Fed.  Rep.  372.    And  while  exact  umfonnity 
and  equality  of  taxation  cannot  be  expected  imder  any  systein,  capital  in- 
vested in  national  Uank  shares  was  intended  by  Congress  to  be  placed  npon 
the  same  footing  of  substantial  equality,  in  respect  to  their  taxation  by  the 
state,  as  it  establishes  for  other  moneyed  capital  in  the  hands  of  individual 
citizens  however  invested,  whether  in  state  bank  shares  or  otherwise:  Bayer 
V.  Bo^,  113  U.  S.  689;  MercatUUe  Bank  v.  New  York,  121  Id.  138;  Newark 
BankinffCo.  v.  Newark,  121  Id.  163.     But  where  different  rates  of  taxation 
are  imposed  by  state  law  upon  different  classes  of  moneyed  capital,  it  is  not 
lawful  to  tax  the  shares  in  national  banks  at  the  highest  rates  imposed  upon 
any  one  class,  regardless  of  the  proportion  which  that  class  bears  to  other 
classes;  nor  is  such  taxation  confined  to  the  lowest  rate  upon  any  class;  so 
where  different  rates  of  taxation  is  so  imposed  upon  different  classes  of 
moneyed  capital,  the  rate  on  national  bank  shares  should  not  exceed  the 
rate  imposed  upon  shares  in  state  banks:   CUy  NaL  Bank  v.  Padueah^  2 
Flip.  61 ;  Harrison  v.  Vines,  46  Tex.  15;  Stanley  v.  Board  qf  Supermsors  etc., 
15  Fed.  Rep.  483.    The  taxation  of  shares  cannot  be  invalidated  by  showing 
that  in  the  case  of  a  single  state  bank,  the  assessors  either  by  mistake  or 
intention  have  shown  favor  in  taxing  the  shares  of  the  different  banks:  Id. 
So  a  slight  advantage  accruing  to  savings  banks  as  a  mere  incident  to  the 
mode  of  assessment  of  shares  will  not  be  deemed  a  discrimination  against 
national  banks:  Davenport  Nat,  Bank  v.  Board  qf  Equalkation,  20  N.  W.  Bep. 
889.     Nor  will  the  mere  fact  that  some  corporation  or  some  personal  prop- 
erty is  subject  to  a  less  rate  of  taxation  than  banks  vitiate  the  law  imposing 
taxation  upon  shares  in  banks,  unless  it  clearly  appears  that  the  legislative 
intent  is  to  discrimiaate  against  such  banks:  Matter  qf  McMaJwn  ▼.  Palmer, 
102  N.  Y.  176;  S.  C,  65  Am.  Rep.  796.    To  render  the  assessment  of  the 
shares  void,  it  must  appear  that  the  assessors  acted  under  agreement  or  rule 
tending  to  tax  such  shares  at  an  increased  rate  over  other  moneyed  capital 
generally:  Fir)4  Nat.  Bank  v.  FarvoeU,  10  Biss.  270.     On  the  other  hand,  if 
it  is  shown  that  the  assessors  purposely  discriminate  in  their  Talnation  of 
shares  so  as  to  impose  di8prox>ortionate  taxes  on  shares  in  national  banks, 
the  courts  will  undoubtedly  give  relief:  SL  Louie  NaL  Bank  v.  Pofin,  4  DilL 
29;  Cummings  v.  National  Bank,  101  U.  S.  153;  PeUxm  v.  Naihnal  Bank,  101 
Id.  143;  PeopU  v.  Weatier,  100  Id.  539;  National  Batik  v.  Khnball,  103  Id. 
732;  ExcJiange  NaL  Bank  v.  Miller,  19  Fed.  Rep.  372.    Bat  a  plain  case  of 
discrimination  must  be  shown,  and  it  is  insufficient  to  show  merely  that  the 
state  law  provides  a  different  mode  of  taxing  money  invested  in  saving! 
banks  or  other  corporations:  Bieharda  v.  Rock  Bapids,  31  Fed.  Rep.  606;  Mer^ 
eantUe  Nat,  Bank  v.  Mayor  etc  qf  New  York,  7  S.  G.  Rep.  826;  S.  C,  121 
U.  S.  138;  National  etc  Banking  Co,  v.  Mayor  etc  qf  Newark,  121  S.  C.  Rep. 
839;  S.  C,  121  Id.  163.    If  the  amount  assessed  on  the  shares  in  "***'^H 
banks  is  governed  by  the  same  percentage  of  valuation  as  is  plaoed  upon  other 
moneyed  capital  in  the  state,  the  state  law  is  valid:  National  Bank  v.  Bri^ 
ton,  10  Biss.  603;  People  v.  Weaver,  100  U.  a  639;  WilUame  ▼.  Weaver,  76 
N.  Y.  30;  PeopU  v,Convmis8kmers,  4  WalL  244. 

Valuation,  — The  shares  of  stock  in  national  banks  shoold  be  snsessed  fbr 
taxation  in  the  states  at  their  actual  and  not  at  their  par  value:  People  t. 
Commiaeionen,  94  U.  S.  416;  People  v.  OaSatin  NaL  Bank,  8  Hun,  636;  8L 
Louie  NaL  Bank  v.  Papin,  4  Dili  29;  Everii^e  Appeal,  71  Pil  St  216.  An 
amoimt  above  the  per  value  of  the  shares  may  be  plaoed  upon  them  for  the 
purpose  of  taxation:  Hephmm  v.  i^cAoof  Dvredtore,  23  WaU.  480;  Peftm  v. 
Vo^faMol  BaeJk.  101  U.  &  148;  see  also  OmmaAnge  v.  NatkMd  Baa^  101  Id. 
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ir  j  The  abues  may  be  thiu  taxed,  thon^  all  or  a  portion  of  the  CBpftal  of 
ta»  i  »*ik  is  invested  ia  United  States  securities:  WUUam»  f.  l^eoser,  75  N.  T. 
dO:  /''vpfe  ▼.  GoUatm  NaL  Dank,  8  Hun,  536;  First  NaU  Dawk  ▼.  Fdrwdt^  7 
FnJ.  Rep.  518;  S.  C,  10  Biss.  270.  The  surploa  fond  which  the  bank  ia 
rMuired  to  reserve  from  its  net  profits  is  not  incladed  in  the  vslnstion  dt  the 
fittres  for  the  purpose  of  taxation:  Stafford  Nat.  Dank  v.  Dover^  58  N.  H.  316; 
FIni  Nat.  Bt^mk  v.  PeterboromjK  56  Id.  38,  44,  48;  &  C,  22  Am.  Bep.  416; 
Natiomal  Bo /A  v.  CkmmmnoeaWi,  9  WaU.  353.  The  shares  may  be  indnded 
in  the  valuation  of  the  personal  property  of  the  owner  in  the  sssfsiufciiit  of 
taxes  imposed  by  tiie  state:  Tappan  v.  Mtrthaidi  NaL  Baak,  19  WalL  490; 
National  etc  Bank  v.  Mc^for  etc  ^MobOe,  62  Id.  284;  8.  C,  34  Am.  Bep.  15. 
Dtductkm  of  Indebtedness.  — The  value  of  shares  of  stock  owned  by  a  tax- 
flayer  and  in  a  national  bank  should  be  considered  as  a  part  of  the  debta  doe 
or  to  become  due  him,  from  which  he  is  entitled  to  deduct  the  amomt  of  his 
bsmajide  indebtedness,  in  listing  his  property  for  state  taxation;  Bwjgks  v. 
F<md Du,  Lac,  53  Wis.  436;  S.  C,  10 N.  W.  Rep.  566;  Richards ▼.  Bodt  Bapids, 
Z\  Fed.  Rep.  505;  Bojfer  v.  Boyer,  113  U.  S.  689-695;  PeUom  ▼.  National 
Bank,  101  Id.  143;  CvmnUngs  v.  National  Bank,  101  Id.  153;  PeofU  ▼.  Wta- 
«T,  100 Id. 539, reversing  WUHamav.  Weaver,  75  K.  Y.  30;  Magmre ▼. Board 
ofBetemte  etc  qfMcbile  Co.,  71  Ala.  401;  Svperrisors  v.  Stanlqf,  105  U.  & 
305;  S.  C,  12  Fed.  Rep.  82;  PoOard  v.  State,  65  Ala.  628;  MiUerr.  HdBmm, 
58  CaL  133-139,  140.  So  where  a  state  statute  provides  for  the  taxation  of 
national  bank  shares  against  the  owner  without  allowing  him  to  deduct  &om 
their  assessed  value  the  amount  of  his  bona  fide  indebtedness,  as  be  may  in  the 
ease  of  other  moneyed  capital,  it  is  such  discrimination  against  him  as  renders 
the  statute  void:  Bmnstdlle  Bank  v.  Britton,  105  U.  S.  322;  8.  C,  10  Bias.  603; 
HiOs  V.  Exchange  Bank,  105  U.  S.  319;  Supervisors  v.  Stanley,  105  Id.  305;  8.  C, 
12  Fed.  Rep.  82;  National  etc  Bank  v.  Wells,  18  Blatchf.  47&  But  if  the 
stockholder  baa  no  debts  to  deduct,  the  prescribed  method  of  taxation  may 
be  valid,  and  he  cannot  recover  the  tax  paid;  if  however  he  has  debts,  the 
assessment  excluding  them  from  computation  is  voidable;  but  the  assessors 
act  within  their  authority,  until  they  are  duly  notified  that  he  is  entitled  to 
deduct  such  debts:  Id.  When  it  is  shown  from  affidavits  and  demands  of  a 
share-holder  upon  the  assessor,  for  a  deduction  from  the  assessed  vslue  of  his 
shares,  the  just  debts  which  he  owes  for  the  purposes  of  taxation,  and  it  ap- 
pears that  such  demand  has  been  disregarded,  and  the  sssessor  has  evinced  a 
fixed  purpose  to  reject  such  deduction  on  the  assessment  of  his  shares,  the 
ooort  will  restrain  the  collection  of  the  tax:  Hills  v.  Exchange  Bank,  105 
U.  S.  319;  S.  C,  12  Fed.  Rep.  93.  Where  other  moneyed  capital  is  taxed 
at  a  certain  rate,  but  a  reduction  to  the  whole  amount  of  the  owner's  in- 
debtedness b  made  before  the  assessment,  and  no  such  reduction  is  allowed 
where  the  capital  consiBts  of  national  bank  shares,  the  tax  on  such  shares  is 
invalid:  City  NaL  Bank  v.  Padueah,  2  Flip.  61.  And  an  assessment  is  void 
imder  a  law  requiring  that  a  share-holder  in  a  national  bank,  who  has  been 
aaseased  on  the  value  of  his  shares,  shall  not  have  any  deduction  an  aooount 
of  his  debts,  though,  under  the  general  law,  a  deduction  is  allowed  to  be 
made  on  the  assessment  of  personal  property,  for  the  debts  owing  by  the 
person  sssessed:  National  eU.  Bank  v.  WeUs,  18  Bktchf.  478.  Where  claim 
ia  toada  by  the  share-holder  that  a  note  is  an  item  of  indebtedness  which 
should  be  deducted  in  his  assessment^  the  assessor  errs  in  rejecting  it,  for  in 
the  absence  of  proof  that  the  debt  was  not  just  and  enforceable  against  the 
tax-payer,  he  is  entitled  to  have  it  deducted,  although  the  transaction  may 
bave  been  intended  aa  a  device  to  escape  taxation:  People  v.  Ryan,  88  K.  Y. 
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142;  S.  C,  42  Am.  Rep.  238.  It  aeenu  that  a  statata  makiiig  taxable  all 
eredits  in  excess  of  the  debts  of  the  tax-payer  is  not  in  oonAict  with  the  act 
of  Congress,  that  national  bank  shares  shall  not  be  taxed  at  a  higher  rata 
than  other  moneyed  capital  in  the  hands  of  indiyidnals,  though  the  latter 
are  taxed  for  the  full  value  of  their  bank  shares,  without  deducting  their 
indebtedness:  First  Nat  Bank  v.  Toums/iip  of  St.  Joseph,  46  Mich.  526.  So 
the  share-holders  are  not  entitled  to  any  deduction  for  the  capital  ami  sur- 
plus of  the  bank,  invested  in  government  bonds:  Fint  NaL  Bank  v.  FarweO, 
10  Biss.  270;  Firat  NaL  Bank  v.  Peterborough,  66  K.  H.  38;  S.  C.  22  Am. 
Rep.  416;  Stafford  Nat,  Bank  ▼.  Dover,  58  Id.  316;  First  NaL  Bank  v.  Oon- 
cord,  59  Id.  75. 

Lien  of  Tax  on  Shares.  — The  taxes  imposed  upon  shares  in  national 
banks  become  a  lien  upon  the  shares  taxed,  and  such  lien  continues  until  the 
taxes  are  paid:  Simmons  v.  Aldrich,  41  Wis.  241.  Such  taxes  may  be  en- 
forced by  distraint  against  the  property  of  the  bank:  First  Nut.  Bank  v. 
Doufjlas  Co.,  3  Dill.  330.  The  state  may  require  the  bank  to  pay  for  its 
share-holders  the  taxes  legally  assessed  against  their  respective  shares: 
National  etc.  Bank  v.  Mayor  etc.  of  Mobile,  62  Ala.  285;  S.  C,  34  Am.  Rep. 
15.  And  the  payment  of  such  taxes  may  be  enforced  in  the  same  manner 
that  other  taxes  are  collectible  against  individuals:  Sumter  Co.  v.  Natiouai 
Bank,  64  Ala.  464;  S.  C,  34  Am.  Rep.  30.  And  this  whether  the  share- 
holders reside  in  the  state  or  not:  Tappan  v.  Merdiants*  Nat.  Bank,  19  WalL 
491;  WaiU  v.  Dowley,  94  U.  S.  527;  Mciwr  v.  Bohinson,  53  Ala.  456. 

Collection  of  Taxes  may  be  Enjoined.  National  banks  may,  on  be- 
half of  their  stockholders,  maintain  suit  to  enjoin  the  collection  of  a  tax 
unlawfully  assessed  on  their  shares  by  the  state  officers:  ffiUs  v.  Exrhange 
Bank,  105  U.  S.  319;  Pelton  v.  National  Bank,  101  Id.  143;  CumnunifS  ▼. 
National  Bank,  101  Id.  153;  National  etc.  Battk  v.  WeUs,  18  Blatchf.  478. 
Such  suit  may  be  maintained  on  the  ground  of  an  illegal  assessment  arising 
from  failure  to  deduct  from  the  valuation  of  the  shares  the  debts  owing  by 
the  stockholders:  See  cases  supra.  The  bank  is  a  proper  party  to  such 
Btiit  when  it  appears  that  the  attempt  to  collect  such  illegal  tax  would  sub- 
ject the  bank  to  a  multiplicity  of  suits,  interfere  with  its  business,  impair  its 
credit,  or  depreciate  its  stock:  City  Nat.  Bank  v.  City  qf  Padueah,  2  Flip.  66. 
And  a  share-holder  who  has  made  proper  demand  and  affidavit  for  a  deduction 
of  his  just  debts  from  the  valuation  of  his  shares  may  maintain  suit  to  restrain 
the  collection  of  the  tax:  mils  v.  National  Bank,  105  U.  S.  319.  The  share- 
holders can  sue  the  bank  if  it  pays  the  illegal  tax  or  withholds  their  divi- 
dends, and  the  bank  can  sue  to  enjoin  the  collection  of  the  tax:  Alhany  Ot^ 
Nat.  Bank  v.  Maker,  20  Blatchf.  341;  S.  C,  19  Id.  175.  State  taxation  of 
the  capital  stock  in  a  national  bank  invested  in  United  States  securities  may 
be  restrained:  First  NaL  Bank  v.  County  of  Douglas,  3  Dill.  298.  When  a 
rule  or  system  of  valuation  of  national  bank  shares  for  the  purpose  of  taxa- 
tion is  adopted  by  those  whose  duty  it  is  to  make  the  assessment^  which  is 
intended  to  operate  unequally,  equity  will  interfere  by  injunction  to  restrain 
the  operation  of  such  unconstitutional  exercise  of  power:  Cummingsy.  National 
Bank,  101  U.  S.  153. 

A  state  law  having  imposed  upon  the  bank  officers  the  duty  of  retaining 
out  of  dividends  belonging  to  the  share-holders  a  sum  sufficient  to  meet  the 
taxes  assessed  upon  the  shares,  and  having  subjected  the  bank  officers  who 
should  pay  dividends  to  such  stockholders  before  the  taxes  on  the  shares 
were  satisfied  to  personal  liability  for  such  taxes,  the  bank  can  ^n^iitft^  suit 
lo  anjoin  oollection  of  taxes  unlawfully  assessed  against  the  share-holders  to 
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protect  its  officeis  and  preTent  mnltiplieity  of  soitB:  National  Bank  ▼.  BriUim, 
10  Bias.  603;  &  C,  105  U.  S.  322.  The  oollection  of  taxes  on  natunial  bank 
shares  will  not  bo  enjoined  when  no  excessive  Talnation  is  eomplained  of, 
though  the  assessors  may  have  arrived  at  a  correct  resolt  by  erroneoiis 
method:  SL  Louis  NaL  Bank  ▼.  Papin,  4  DilL  29.  And  a  bill  to  restrain  the 
eoQeetian  of  snch  taxes  is  bad  on  demnrrer,  where  it  does  not  appear  that 
there  is  any  discrimination  against  the  shares,  or  that  they,  under  any  role 
estahliahed  by  the  assessors,  are  rated  higher  in  proportion  to  their  actoal 
falne  than  other  moneyed  capital  in  the  hands  of  individuals:  National  Bank 
▼.  Kimball,  103  U.  S.  732.  The  owner  of  the  shares  who  asks  the  injunction 
must  first  pay  or  offer  to  pay  the  amount  of  tax  on  the  shares  justly  due:  Id. ; 
WUUaniB  V.  8upei  www  j,  122  Id.  154,  aflSrming  Stanley  v.  Supervisors,  121  Id. 
635.  And  an  injunction  will  not  lie  to  restrain  the  collection  of  taxes  illegally 
lasesaed  by  municipal  officers  upon  such  shares  in  gross,  instead  of  against 
the  individual  stockholders,  though  such  municipality  is  insolvent,  for  the 
remedy  at  law  ia  adequate:  National  etc.  Bank  v.  Mayor  etc  qf  Mobile^  62 
Ala.  284;  8.  C,  34  Am.  Bep.  15.  National  banks  cannot  be  subjected  to 
license  taxes,  but  where  the  ordinance  imposing  such  taxes  does  not  make 
them  a  lien,  and  gives  an  action  of  debt  only  for  their  collection,  the  bank  ia 
not  entitled  to  an  injunction  to  restrain  collection:  Second  NaL  Bank  v.  Cald-^ 
well,  13  Fed.  Rep.  429;  but  where  an  attempt  was  made  to  enforce  such  a  tax, 
it  was  enjoined  in  Mayor  etc,  qf  Maeon  v.  Ftni  National  Bank,  59  Ga.  648, 

MisciLLAMBona.  —  The  franchise  of  a  national  bank  cannot  be  taxed  by 
itate  authority:  Oj6om  v.  President  etc.  Bank  qf  the  United  States,  9  \Vheat. 
738.  Nor  can  the  state  authorize  its  municipalities  to  exact  license  taxes 
from  such  banks  doing  business  within  their  limits:  Carthage  v.  First  NaL 
Bank,  71  Mo.  508;  S.  C,  36  Am.  Rep.  494;  National  Bank  v.  Mayor  etc,  qf 
ChaUaiwxja,  8  Heisk.  814;  Mayor  etc  v.  First  Nat.  Bank,  59  Ga.  648;  Second 
KaL  Bank  v.  Caldwell,  13  Fed.  Rep.  429.  Such  a  tax  ia  clearly  a  direct  at* 
tempt  to  tax  the  business  of  the  bank,  and  is  illegal:  Mayor  etc  v.  Firxt  NaL 
Bank,  59  Ga.  648.  It  is  a  direct  obstruction  to  the  exercise  of  its  corporate 
powers,  and  therefore  unconstitutional:  Second  NaL  Bank  v.  Caldwell^  18 
Fed.  Bep.  429. 


IIuBBABD  V.  City  op  Hickman. 

[4  Bush,  205.] 

Pabtt  cannot  Rsoovxb  Cmr  Taxis  paid  by  him  for  ten  consecutive  yean 
through  an  alleged  mistake  of  law,  especially  where  he  helped  to  impose 
the  tax,  and  otherwise  ratified  it,  and  was  under  an  honorary  obligation 
to  his  fellow-citizens,  who  therefore  paid  their  portions  of  it,  to  contribute 
his  share  of  the  self-imposed  burden. 

Payment  or  Dkbt  Barred  bt  Statute  or  Lihttations  cannot  be  recov- 
ered on  a  plea  of  mistake  of  law  or  of  fact;  and  where  there  was  an  hon* 
orary  obligation  to  pay,  the  law  would  rather  presume  that  therefora 
payment  would  have  been  made  had  there  been  no  mistake  as  to  the  bai^ 

The  opision  states  the  facts. 

Bandle  and  Tyler j  for  the  appellant 
John  Bodmitn^  for  the  appellee. 
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By  Court,  Robertson,  J.  The  appellant  brought  this  action 
against  the  appellee  for  reclamation  of  $1,500,  which,  through 
alleged  mistake  of  law,  he  had,  for  ten  consecutive  years,  paid, 
at  the  rate  of  $150  a  year,  under  an  assessment  by  the  munici- 
pality of  his  choscs  in  action  for  local  taxation. 

The  answer  insists  that  the  tax  was  legal;  avers  that  the 
appellant,  all  the  time,  was  a  municipal  officer,  approved  and 
aided  in  the  enforcement  of  the  like  taxation  on  others,  and 
once,  as  councilman,  voted  to  impose  it;  and  alleging  that  he 
failed  to  list  at  least  eighty  thousand  dollars  of  choses  in  ac- 
tion. The  appellee  therefore  asserted  a  counterclaim  for  the 
surplus  improperly  pcrtermitted.  On  a  demurrer  to  the  an- 
swer, the  circuit  court,  reverting  to  the  petition,  adjudged  it 
insufficient,  and  dismissed  it. 

The  fourth  and  fifth  sections  of  the  act  of  1854  (Sess.  Acts, 
p.  561),  like  the  charter  of  the  city  of  Lexington,  authorized 
the  city  to  assess  "  all  the  real  and  personal  estate  of  the  city  "; 
and  in  the  case  of  Johnson  v.  Lexington,  14  B.  Mon.  648,  this 
court  exonerated  Johnson  from  the  payment  of  a  municipal 
tax  imposed  on  his  choses  in  action. 

That  case  and  this  differ  in  two  respects:  1.  Johnson  re- 
sisted payment.  The  appellant,  after  ten  years,  seeks  to 
recover  back  what  he  voluntarily  paid;  2.  The  charter  of 
Lexington  did  not  contain  the  following  provision  of  the  act  of 
1854:  ^*In  making  assessment  for  the  railroad  tax,  all  prop- 
erty taxed  shall  be  given  in  under  the  same  rules  and  regula- 
tions required  in  giving  in  taxable  property  for  state  revenue." 

Whether  this  supplement  was  intended  to  adopt  the  equali- 
zation law  of  the  state,  or  meant  only  to  fix  the  mode  of  list- 
ing "  real  and  personal  estate,"  is  a  rather  vexatious  question, 
which  we  will  not  decide  in  this  case,  as  we  would  be  com- 
pelled to  do  had  not  the  appellant  paid  the  tax  as  and  when 
he  did.  Having  so  paid  it,  has  he  a  conscientious  claim  to 
restitution,  so  far  as  not  barred  by  limitation?  And  is  there 
any  implied  promise  to  pay  it  back?    We  think  not 

It  is  difficult  to  prove  a  mistake  of  law,  or  that  it  was  the 
only  reason  for  payment;  and  it  is  neither  alleged  nor  suffi- 
ciently proved  that  a  mistake  of  law  was  the  appellant's  only 
motive  for  so  long  paying  the  tax.  We  may  presume  other 
and  higher  motives,  whatever  he  may  have  thought  of  bis 
legal  obligations. 

But  as  the  appellant  helped  to  impose  the  tax,  and  other- 
wiae  ratified  it,  he  was  under  an  honorary  obligation  to  his 


Dec.  1868.]  CALHoim  v.  Atchison.  299 

fellow-citizens  who  therefore  paid  their  portioiui  of  It,  to  con* 
tribute  his  share  of  the  self-imposed  burden. 

A  payment  of  a  debt  barred  by  limitation  can  never  be  re* 
covered  back  on  a  plea  of  mistake  of  law  or  of  fact. 

There  was  an  honorary  obligation  to  pay,  and  the  law  would 
rather  presume  that  therefore  payment  would  have  been  made 
had  there  been  no  mistake  as  to  the  bar.  So  here,  and  espe* 
cially  as  the  appellant  paid  only  what  he  induced  others  to 
pay,  whom,  therefore,  it  was  his  duty  to  help,  and  also  as  the 
payment  relieved  other  property  of  increased  taxation. 

We  are  therefore  of  opinion  that  the  law,  on  the  facts  ex- 
hibited, does  not  imply  a  promise  of  restitution,  and  the  judg- 
ment is  therefore  affirmed. 


RsuxF  wnx  NOT  BE  QsAimD  on  the  gronnd  of  nuBtako  of  law:  JortUm 
T.  Sievens,  81  Am.  Dec  65S,  and  note;  Freeman  ▼.  CwUm,  81  Id.  664;  Skdt 
T.  Pmip,  66  Id.  303;  State  v.  Mcltiiire,  69  Id.  666. 

Rhjxv  whj.  not  bx  Gbantxd  tbom  Bab  of  the  ttatato  of  limitstiflne  <m 
the  ground  of  miatake:  Adams  y.  Ouerard^  76  Am.  Deo,  024|  and  note  630| 
TkamoB  ▼.  WhUe^  14  Id.  66;  Jordatu  ▼.  Jordan^  16  Id.  249.  Bat  lee  8km  ▼. 
Ad<  62Id.  186^  and  note  190. 


Galhoun  V.  Atchison. 

[4  Bves,  asL] 

YiUD  AND  BxNimro  CJontbaot  mat  bb  Madb  bt  Tilborapb,  eepeoial^ 
when  reaffirmed  by  correspondence  by  letter  between  the  partiea. 

Bbnt^Tdib  ov  Pathxnt.  —  Where  land  aitnated  in  another  state  is  leased 
by  parties  in  Kentacky  by  telegram  without  any  agreement  as  to  when 
the  rent  is  to  be  paid,  the  time  of  payment  most  be  determined  by  the 
laws  and  customs  of  the  state  where  the  land  is  situated,  the  contract  is 
to  be  performed,  the  landlord  livesy  and  where  in  legal  oontemplatJon 
the  contract  is  made. 

Whkbb  Labdlobd  Lbabbd  hib  Fabm,  and  upon  the  lessee's  fsilnre  to  ool^ 
tiTate  a  portion  of  it  he  cultivated  it  himself,  the  lessee  is  entitled  to  a 
pro  rata  reduction  in  rent  for  the  part  of  the  fann  ooltiTated  1^  thB 
huuQord. 

Thk  opinion  stateB  the  fsu^tB. 
BrvM  and  Ruaselly  for  the  appellant. 

Siirman  and  Ward  and  8on^  for  the  appellees. 

By  Courts  Williams,  C.  J.  The  main  and  important 
question  in  this  case,  and  which  must  control,  is,  whether 
there  was  an  agreement  between  appellant  and  appellees  as 
to  the  lease  for  the  year  of  1866,  of  appellant's  farm  in  the 
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Btate  of  Mississippi,  known  as  Glen  Allen,  consisting  of  abont 
925  acres  of  cleared  land,  with  dwelling  and  other  necessary 
houses,  and  400  acres  of  out-land. 

January  24,  1866,  appellee,  Carr,  addressed  Dr.  Ned  Black- 
bum,  appellant's  son-in-law,  a  letter  on  board  the  steamer 
Virginia,  off  Grand  Lake,  which  was  delivered  to  appellant  at 
Natchez,  Mississippi,  in  which  he  says  he  went  to  Natches, 
where  he  saw  Dr.  Calhoun:  ^'My  object  was  to  try  to  lease 
the  Glen  Allen  plantation.  I  obtained  from  the  Doctor  a 
proposition  as  follows:  925  acres  at  $15  per  acre,  $13,375; 
cotton  seed  used  in  planting,  $1,500,  — $14,875.  If  I  advance 
or  use  $14,875  in  stocking,  the  Doctor  proposes  to  advance 
equally  with  me  the  rest  of  the  amount  necessary  to  carry  on 
the  plantation,  and  at  the  termination  of  the  year  1866,  to 
divide  equally  everything  that  has  been  purchased  for  the 
plantation  and  the  crop.  I  represent  Colonel  Atchison  of 
Louisville,  who  is  to  be  equally  interested  with  me.  I  do  not 
think  the  above  terms  will  suit  him.  I  wish  you  to  write  to 
me  at  once  and  tell  me  if  the  plantation  can  be  leased  for  a 
money  rent;  and  if  so,  the  price  per  acre  of  ground  cultivated 
or  susceptible  of  cultivation.  Please  give  me  two  propoBals,  — 
share  of  crop,  and  cash  rent,  —  the  best  terms  you  can  give  in 
either  case  ";  and  wound  up  by  requesting  an  addresSi  *'  Lock 
box  No.  12,  Louisville,  Kentucky." 

January  31,  1866,  Calhoun  sent  to  Carr's  address,  as  re- 
quested, the  following  telegram:  ''You  can  lease  Glen  Allen 
for  ten  thousand  dollars, — 925  acres  cleared.  Answer  imme- 
diately." 

February  5,  1866,  Atchison  sent  from  Louisville,  Kentucky, 
the  following  telegram,  addressed  to  Calhoun,  Natchez,  Missis- 
sippi, which  was  received  the  next  day:  ''Satisfactory;  will 
take  Glen  Allen,  with  what  is  needed,  at  once;  answer. 
H.  M.  Carr." 

February  7,  1866,  Calhoun  sent  from  Natchez  the  following 
telegram,  addressed  to  Carr,  Louisville:  "Telegraph  me  when 
Colonel  Carr  will  meet  me  at  Glen  Allen." 

February  5, 1866,  dated  3d  by  mistake,  Carr  addressed,  from 
Louisville,  Calhoun,  at  Natchez,  by  letter,  through  the  mail, 
in  which  he  says:  "  Your  dispatch  reached  me,  and  I  answered, 
Baying  that  we  would  take  the  place.  I  did  not  receive  the 
dispatch  until  yesterday,  and  had  to  take  one  day  to  talk  with 
Colonel  Atchison  and  Mr.  Morgan,  both  of  whom  will  be  associ- 
ated with  me.     Please  write  us  at  once  and  tell  us  all  that  will 
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be  required  in  the  way  of  stock,  nninber  of  hands,  number  of 
pbwB,  and  kind  of  planters,  if  any,  and  all  thai  we  need.** 

February  8, 1866,  Calhoun,  firom  Natchez,  addressed  Carr, 
at  Lonisyille,  by  letter,  in  which  he  says:  "  I  was  yesterday  in 
receipt  of  Colonel  S.  Atchison's  telegram,  dated  Louisrille,  5th 
of  February,  informing  me  that  my  offer  to  lease  Glen  Allen  the 
present  year  had  been  accepted.  I  immediately  replied  by 
telegram  to  be  informed  at  what  time  I  might  expect  yoa  at 
Gleo  Allen,  that  I  might  be  there  to  meet  yoa." 

He  then  goes  on  to  specify  what  stock,  tools,  etc.,  they  will 
want  to  carry  on  the  farm,  and  what  he  can  let  them  have,  if 
they  should  desire  it. 

By  letter  from  Louisville,  of  same  date,  February  8,  1866, 
Carr,  Atchison,  and  Morgan  jointly  addressed  Calhoun  at 
Natchez,  in  which  they  say:  "  Your  letter  of  February  1st,  in 
answer  to  mine  to  Dr.  Ned  Blackburn,  I  received  this  morning, 
and  have  shown  it  to  Colonel  Atchison.  We  telegraphed  you  in 
answer  to  your  dispatch,  accepting  your  proposal  of  lease  of  Glen 
Allen  at  ten  thousand  dollars,  for  the  year  1866.  We  also  have 
written  twice  to  you,  but  not  by  express.  This  I  will  send  per 
express.  We  are  a  little  uneasy  on  account  of  not  hax-ing  re- 
ceived any  reply  from  you  to  our  dispatch.  We  are  getting 
ready  as  fast  as  possible.  Mules  are  awful  high  and  barilla 
hard  to  get;  but  we  will  be  down  as  soon  as  we  possibly  can 
get  ready.  We  want  you  to  write  as  soon  as  you  can,  giving  a 
detail  of  every  article,  from  largest  to  smaUest,  needed  to  work 
the  place." 

This  correspondence  manifests,  in  the  clearest  and  mof^t  ex- 
plicit terms,  that  appellant  had  proposed  to  lease  his  Glen 
Allen  farm  in  Mississippi  for  the  year  1866,  at  ten  thou<*and 
dollars,  which  had  been  unconditionally  accepted  by  appellees. 
I^cy  regarded  the  contract  as  closed;  therefore  commenced 
getting  up  the  stock  and  hands  with  which  to  cultivate  the 
farm.    All  the  lessees  had  been  disclosed  to  the  lessor. 

As  was  held  by  the  appellate  court  of  New  York  in  Beark  ▼. 
Saritan  and  Delatoare  Bay  R,  R.  Co^  37  N.  Y.  457,  telegrams 
by  which  parties  transact  their  business  stand  on  the  same  foot* 
ing  as  letters  written;  hence  the  telegram  of  Calhoun  to  Carr, 
of  January  Slst,  saying, ''  You  can  lease  Glen  Allen  for  ten 
thousand  dollars,"  and  the  response  thereto  of  February  ^Stb, 
accepting  the  proposition,  by  saying,  '*  Satisfactory;  will  take 
Glen  Allen,"  taken  in  connection  with  the  previous  letter  pro* 
posing  to  lease  it  for  the  year  1866,  shows  a  specific  proposition 
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made  by  the  one  party  and  accepted  by  the  other,  and  contains 
all  the  essential  elements  of  a  contract.  The  written  corre- 
spondence sent  through  the  mails  and  by  express,  rehearses 
and  reaffirms  the  telegraphic  correspondence,  and  thereby 
makes  it  a  part  of  itself. 

The  correspondence  at  this  point  makes  an  agreement  to 
pay  ten  thousand  dollars  for  the  use  of  Glen  Allen  for  the 
year  1866;  but  whether  to  be  paid  at  the  beginning  or  termi- 
nation of  the  lease  is  not  specified,  save  that  by  the  words 
**  money  "  and  "  cash  rent,"  used  in  said  correspondence,  it 
may  be  inferred  that  one  party  expected  to  receive  the  rent  in 
advance,  and  the  other  expected  to  so  pay  it;  but  if  this  were 
not  so,  the  time  of  payment  must  be  determined  by  the  laws 
and  customs  of  the  country  where  the  farm  is  situate,  where 
the  contract  is  to  be  performed,  and  where  the  landlord  lived, 
and  where,  in  legal  contemplation,  the  contract  was  made. 
The  proof  shows  this  is,  then,  to  be  paid  at  the  beginning  of 
the  lease,  unless  expressly  covenanted  otherwise. 

The  next  correspondence  is  the  following  telegram  of  Carr, 
from  Louisville,  to  Calhoun,  at  Natchez,  of  February  13,  1868: 
*'  Can  you  wait  until  crop  is  raised  for  the  rent?  Will  tele- 
gragh  you  where  wc  meet." 

This  of  itself  manifests  that  the  appellees  understood  that 
the  rent  was  to  be  paid  in  advance;  for,  if  to  be  paid  at  the 
end  of  the  year,  why  inquire  of  the  landlord  whether  he  could 
wait  until  the  crop  was  raised?  If  such  was  their  understand- 
ing of  the  contract,  the  inquiry  was  entirely  idle,  as  nothing 
had  been  said  up  to  this  time  by  either  in  relation  to  altering 
the  terms. 

But  this  is  made  the  more  imposing  by  the  letter  of  Carr  to 
Calhoun  of  the  next  day,  in  which  he  says:  *'  Last  night, 
myself  and  Mr.  Morgan  called  on  Colonel  Atchison  with  our 
share  of  the  money  to  run  your  place,  and  asked  him  to  sign 
the  agreement  and  put  in  his  share."  He,  for  many  foolish 
reasons,  refused  to  do  so.  We  have  all  along  depended  on 
him  for  one  third  of  the  capital.  It  has  left  us  in  a  situation 
so  that  we  cannot  go  on.  It  leaves  me  in  a  ridiculous,  foolish, 
and  dishonorable  fix.  As  the  best  amends,  I  write  by  ex- 
press, and  telegraph  you;  Mr.  Morgan  starts  down  the  river 
to-morrow,  and  will  probably  see  you.  It  is  so  late  now  we 
cannot  get  another  man  in  time.  We  were  prepared  with 
two  thirds,  and  were  getting  hands  and  mules.  If  there  was 
any  way  of  avoiding  this,  it  would  be  done.     I  have  been 
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QsiDg  every  endeavor  to  get  another  capitalist,  btit  eannot  bo 
far.  I  never  will  attempt  another  move  on  the  promises  of 
men.  I  would  write  more,  but  I  cannot.  I  fear  all  has 
failed." 

£ven  in  this,  after  Atchison  had  failed  to  furnish  his  third 
of  the  means,  Can*  makes  no  pretext  that  no  contract  of  leas- 
ing had  been  made;  but  on  the  contrary,  recognizes  such, 
and  seems  fully  to  feel  the  very  embarrassing  condition  of  the 
appellees,  and  complains  that  he  is  left  in  a  "  ridiculous,  fool- 
ish, and  dishonorable  fix,"  which  could  not  possibly  be  if  no 
agreement  had  been  entered  into.  It  was  because  of  a  con- 
tract, and  its  non-fulfillment,  that  so  embarrassed  him;  this, 
moreover,  shows  that  the  pretext  in  his  oral  evidence,  that 
appellees  understood  the  rent  was  to  be  paid  at  the  maturity 
of  the  crop,  else  they  would  not  have  leased  the  premises,  was 
but  an  after-thought,  and  cannot  overturn  the  contract  as 
manifested  by  this  correspondence.  Beside,  it  could,  at  best, 
only  afiect  the  question  of  damages  as  to  interest  alone;  for, 
had  the  parties  signed  an  instrument  of  lease,  without  saying 
when  the  rent  was  to  be  paid,  this  could  not  have  aflected  the 
validity  of  the  contract,  but  as  to  damages,  would  be  settled 
according  to  the  laws  and  customs  of  the  place,  in  the  absence 
of  an  express  agreement. 

The  subsequent  correspondence  between  the  parties,  nor 
their  attempted  subsequent  but  incomplete  contract  to  culti- 
vate the  farm  by  Carr,  Morgan,  and  Calhoun,  neither  waives 
nor  alters  this  closed  contract  of  a  leasing  of  Glen  Allen  for 
the  year  1866  ai  ten  thousand  dollars.  But  as  Calhoun  did 
have  a  portion  of  the  farm  cultivated,  he  has  no  right  to  re- 
cover as  to  it;  a  pro  rata  deduction  should  be  made  therefor. 
The  evidence  introduced  by  him,  that  such  cultivation  proved 
disastrous,  and  did  not  quit  expenses,  was  irrelevant,  as  would 
.  have  been  evidence  of  large  profits.  The  agriculturist,  like 
those  of  all  other  pursuits,  must  take  the  hazard  of  profit  and 
loss;  and  the  one  cannot  enhance,  as  the  other  cannot  lessen, 
the  measure  of  rents,  as  it  must  be  fixed  before  the  crop  is 
made;  and  on  a  return  of  the  case  this  evidence  should  be  re- 
jected. 

Indeed,  as  the  written  correspondence  manifests  an  obliga- 
tory contract,  the  issue  will  be  narrowed  to  an  inquiry  as  to 
damages,  the  measure  thereof  being  the  leased  price,  with  in- 
terest thereon  from  time  it  should  be  paid,  subject  to  a  pro 
rata  deduction  for  that  part  of  the  farm  cultivated  by  Cal- 
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honiL  As  Carr  confesses  in  his  answer  the  writing  said  lei> 
tare  and  sending  the  telegrams,  these  are  to  go  as  confessed 
against  him;  but  as  both  Morgan  and  Atchison  have  sabstan- 
tially  pleaded  non  est  factum  as  to  these,  there  is  an  issue 
thereon  to  be  ascertained  by  the  evidence,  and  which  Carr  in 
his  testimony  fully  established  in  appellant's  favor.  The  writ- 
ten correspondence,  including  the  telegraphic,  abundantly  in- 
dicates Calhoun's  readiness  and  desire  to  deliver  to  appellees 
Glen  Allen. 

Wherefore  the  judgment  is  reversed,  with  directions  for  a 
new  trial  and  further  proceedings  consistent  herewith,  the  in- 
structions being  wholly  inconsistent  with  this  view  of  the  case. 


YaLTD  and  BnTDIRQ  AOBBEICBNT  HAT  BB  MaDH  BT  Tm^EOBAVH:    TVonT 

▼.  Wood,  93  Am.  Dec.  511. 

Contract  must  bb  Govkrked  bt  Law  or  Place  where  the  property  u 
located,  and  the  contract  made  and  to  be  performed:  Wy9e  v.  Dandridge,  72 
Am.  Dec.  149,  and  note  152;  Kanaga  ▼.  Taylor,  20  Id.  62;  QaUkmo  ▼.  Pierre 
A  Co,,  S9  Id.  643,  and  note  64a 


Carlisle  v.  Chambers. 

[4  Bush,  268.] 

NXOOTIABLE  PrOMISSORT  NoTB  MaDE  Pa  TABLE  AT  BaNK  IS  OkLO,  by  tfa* 

law  of  that  state,  has  the  legal  effect  and  character  of  a  bill  of  ex- 
change, and  it  has  the  same  effect  by  the  law  of  Kentacky  if  made  pay* 
able  and  negotiated  at  a  bank  chartered  in  that  state,  bat  if  not  so  ne- 
gotiated, it  has  the  legal  effect  of  a  simple  promissory  note. 

Where:  by  Law  of  Place  op  Payment  Negotiable  Notes  are  ooosid- 
ero<l  as  bills  of  exchange,  comity  requires  their  recognition  as  aach  b^ 
tween  the  original  parties  to  them  in  another  state. 

Wbekk  by  Law  of  Place  where  Note  is  Drawn,  it  operates  as  a  billol 
exchange,  all  persons  who  become  parties  to  it  by  indorsement  or  other- 
wise in  that  state  will  be  presumed  to  know  the  law  thereof,  bnt  andi 
preiiuuiptiou  that  the  parties  knew  the  true  character  of  the  thing  con- 
tracted about  may  be  repelled  by  extraneous  proof  that  they  nndeistood 
it  to  be  a  promissory  note,  the  indorsement  of  which  they  expected  to 
operate  aa  an  assignment  only. 

Wberb  Pkobossory  Note  in  Effect  Bill  of  Exchavoe  bt  Law  of  ths 
place  where  it  was  executed  is  negotiated  by  indorsement  in  another 
state  where  the  parties  -to  the  indorsement  reside,  and  where  it  is  r^ 
garded  as  a  note  simply,  it  will  be  presumed  that  the  parties  contriderad 
it  as  a  note,  and  not  as  a  bill  of  exchange,  and  the  indorsement  as  sn 
assignment  of  the  note.  The  indorser  is  liable  only  as  an  assignor,  and 
a  failure  to  sue  the  obligor  releases  the  former. 

Mobtoaoe  bt  Assionob  of  Note  to  his  Assionxb  conditioned  that  tiis 
assignor  and  the  obligors  in  the  note  shall  canae  the  same  to  be  paid 
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when  due  is  not »  guaranty  of  paymant  by  tha  mortgagor  alona,  Imt  la 

simply  a  secnrity  for  hia  nltimate  reapooailMlity  to  pay  in  caaa  the  aa- 
■ignee  should  with  due  diligence  and  according  to  law  fail  to  obtain 
payment  from  the  obligors. 

The  opinion  states  the  facts. 

Menzies  and  FurbeVj  and  J.  F»  BaUitt  and  CarliUe^  and 
(fHaraj  for  the  appellants. 

Prior  and  Chambers^  for  the  appellee. 

By  Court,  Robertson,  J.  In  the  state  of  Ohio,  on  the  20th 
of  March,  1865,  W.  A.  Parsons  executed  and  delivered  a  note 
or  bill,  promising  to  pay  to  B.  P.  Hinman  or  order  $2,767.85, 
eighteen  months  after  date,  at  the  Commercial  Bank  of  Cin- 
cinnati; and  on  the  same  day  J.  W.  Holinshade  executed  a 
similar  document  for  the  same  amount,  payable  at  the  same 
time,  to  his  own  order,  at  the  Third  National  Bank  in  Cin* 
cinnati. 

Each  of  these  documents  having  been  indorsed  and  deliv- 
ered in  Cincinnati  to  J.  G.  Carlisle  of  Covington,  he  after- 
wards, for  value,  and  not  mere  accommodation,  indorsed  them 
in  Covington,  Kentucky,  to  Joseph  Chambers  of  that  city, 
and  three  months  afterwards  executed  a  mortgage  on  three 
tracts  of  land  to  secure  his  liability  as  indorser. 

It  is  agreed  that  by  the  law  of  Ohio  each  of  those  papers 
had  the  legal  character  and  effect  of  a  bill  of  exchange;  while 
if  made  payable  in  Kentucky,  there  having  been  no  negotia- 
tion of  the  bills  in  any  bank  chartered  by  Kentucky,  they 
would  have  been  simple  promissory  notes  only.  Chambers, 
treating  them  as  bills  of  exchange,  proceeded  by  regular  pro- 
test and  notice,  as  in  cases  of  such  bills,  according  to  the  law 
of  Kentucky,  to  make  Carlisle  responsible  at  once,  without 
any  previous  action  against  the  drawers,  which  would  have 
been  indispensable  if  his  indorsements  were  assignments  of 
promissory  notes;  and  it  appears  probable  that  had  he  dili- 
gently prosecuted  such  suits,  he  might  have  made  thereby 
the  whole  amount,  and  that  now  each  drawer  is  insolvent. 

Carlisle  insisting  that  his  indorsements  in  Kentucky  of  what, 
if  payable  here,  would  not  have  been  commercial  paper,  were 
only  assignments  of  notes,  which  according  to  her  law  did 
not  make  him  responsible  unless  the  obligors  had  been  dili- 
gently prosecuted  to  insolvency,  therefore  claimed  exonera- 
tion;  and  consequently,  this  suit  in  equity  was  brought  for 
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obtaining  personal  judgments  against  him,  and  enforcing  pay- 
ment by  a  sale  of  the  mortgaged  property. 

The  circuit  court,  adjudging  that  the  notes  were  bills  of 
exchange,  and  indorsed  as  such,  gave  judgment  for  the  prin- 
cipal and  interest  of  each  bill,  and  decreed  a  sale  of  two  of 
the  tracts  mortgaged.  Carlisle  appeals  from  that  decree;  and 
Menzies  and  Scott,  made  parties  as  claimants  of  those  two 
tracts  by  subpurchase,  also  appeal. 

As  payment  was  to  be  made  in  Ohio,  the  lex  loci  scrfutiofiM 
fixed  the  character  of  the  documents  indorsed  by  Carlisle  to 
Chambers;  and  as  that  law  made  them  bills  of  exchange,  a 
universal  law  of  comity  requires  their  recognition  as  such  be- 
tween the  original  parties  to  them. 

The  law  of  Kentucky  undoubtedly  regulates  the  distinct 
contract  of  indorsement  and  the  liability  of  the  indorser.  It 
fixes  the  character  and  extent  of  the  liability  implied  by  the 
indorsement,  the  protest,  notice,  and  damages;  but  it  does  not 
determine  or  change  the  legal  quality  or  character  of  the 
thing  indorsed.  If  by  the  law  which  controls  its  obligation 
and  defines  its  character  it  is  a  bill  of  exchange,  the  indorse- 
ment is  not  presumptively  per  se  an  assignment  of  a  promis- 
sory note,  and  the  law  regulating  the  liability  of  assignors 
does  not  necessarily  apply  to  it;  but  any  presumption  that 
the  parties  understood  the  true  character  of  the  thing[^  con- 
tracted about  may  be  repelled  by  extraneous  proof  that  they 
understood  it  to  be  a  promissory  note,  the  indorsement  of 
which  they  expected  to  operate  as  an  assignment. 

As  to  all  who  became  parties  to  the  bills  in  Ohio,  we  must 
presume  knowledge  of  the  law  of  that  state;  and  consequently, 
that  they  knew  that  these  documents  operated  as  bills  of  ex- 
change, and  so  this  court  adjudged  in  Ooddin  v.  Shipley^  7  B. 
Mon.  575;  Y(mng  v.  HarriSy  14  Id.  558  [61  Am.  Dec.  170]; 
and  Short  v.  Trabue,  4  Met.  (Ky.)  299. 

But  on  the  question,  what  presumption  arises  on  an  indorse- 
ment of  such  a  bill  in  a  foreign  state  whose  law  treats  it  as 
only  a  promissory  note,  and  where  both  indorser  and  indorsee 
reside,  none  of  those  cases  shed  any  judicial  light.  One  of 
them  expresses  doubt,  and  another  indicates  by  clear  intima- 
tion that  in  such  a  case  the  prima  facie  presumption  would 
be  that  the  parties  to  the  indorsement  considered  the  paper 
as  a  simple  promissory  note,  and  negotiated  it  as  such,  and 
not  as  a  bill  of  exchange. 

It  was  decided,  however,  in  England,  in  the  case  of  Rotl^ 


Dec.  1868.]  Carlisle  v.  Chambers.  807 

chUd  y.  Curriey  1  Ad.  &  E.,  N.  S.,  43,  that  an  indorsement  is  a 
new  bUI,  payable  where  the  indorsed  bill  was  made  payable, 
and  governed  by  the  law  of  that  place;  and  Shanklin  v.  Cooper ^ 
8  Blackf.  41,  followed  that  decision.  But  the  reason  assigned 
for  these  adjudications  was  false  and  indefensible,  and  has 
been  properly  repudiated  by  this  court  in  Short  v.  Trahue^ 
supra;  and  the  same  Indiana  court,  in  the  case  of  Hunt  v. 
Standarty  15  Ind.  33  [77  Am.  Dec.  79],  overruled  Shanklin  v. 
Cooper,  supra,  and  decided  that  the  indorsement  by  one  citizen 
of  ludiana  to  another  citizen  of  that  state,  made  therein,  of  a 
note  executed  and  payable  in  New  York,  where  it  was  a  bill  of 
exchange,  implied  only  an  assignment  of  a  simple  promissory 
note,  which  was  not  commercial  paper  by  the  law  of  Indiana. 
The  ground  of  this  decision  is,  that  the  citizens  of  Indiana, 
not  presumed  to  know  the  peculiar  law  of  New  York,  should 
be  presumed  to  have  ascribed  to  the  note  the  character 
stamped  on  it  by  their  own  local  law,  with  which  they  were 
presumed  to  be  acquainted;  and  without  any  other  evidence 
indicating  the  understanding  of  the  parties  to  the  indorsement, 
we  would  concur  with  that  court  in  the  application  of  right 
reasons  to  the  facts  of  that  case.  The  facts  of  this  case  are^ 
however,  in  some  respects,  different  from  those  in  that  case. 

When  the  bills  were  indorsed  to  Carlisle,  in  Cincinnati,  he 
took  them  according  to  the  law  of  Ohio,  which,  as  he  con- 
tracted under  that  law,  he  must  be  presumed  to  have  then 
known;  and  his  indorsee  was  a  citizen  of  Kentucky,  in  sight 
of  Ohio,  and  therefore  had  peculiar  means  of  knowing  the 
character  of  the  bills  by  the  law  of  Ohio. 

These  extraneous  circumstances  neutralize  the  presumption 
which  might  otherwise  arise  from  the  place  of  indorsement 
and  the  domiciles  of  the  parties  to  it,  as  in  the  case  of  Hunt  v. 
Staiidartj  supra,  and  leave  the  contract  of  indorsement  with- 
out any  preponderating  presumption  of  the  understanding  of 
the  parties  as  to  the  character  of  the  things  indorsed,  and  the 
legal  effect  of  the  indorsements. 

For  the  solution  of  this  perplexity  we  must,  therefore,  look 
to  other  extrinsic  circumstances;  and  we  find  the  following: — 

1.  The  mortgage  describes  the  bills  as  mere  promissory 
notes,  and  does  not  call  them  bills  of  exchange,  or  character- 
ize them  as  such.  This  is  a  significant  fact,  apparently  indi- 
cating that  the  parties  treated  them  as  promissory  notes,  as  by 
the  law  of  Kentucky  they  would  have  been  if  they  had  been 
payable  here. 
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2.  The  petition  does  not  call  them  bills  of  exchange,  but 
calls  them  notes.  The  answers  charge,  in  effect,  that  thej 
were  negotiated  between  indorser  and  indorsee,  in  the  charac- 
ter by  which  the  law  of  Kentucky  alone  would  define  them; 
and  although  three  amended  petitions  were  afterwards  filed, 
yet  neither  of  them  intimates  that  they  were  indorsed  as  bills 
of  exchange. 

From  these  considerations,  in  the  absence  of  any  other 
countervailing  fact  than  what  has  been  stated,  the  judicial 
conclusion  is,  as  we  think,  that  when  indorsed  in  Kentucky 
the  parties  looked  to  the  law  of  their  own  state  for  the  charac- 
ter of  the  notes,  and  considered  the  indorsements  of  them  as 
assignments  governed  by  that  law  as  to  the  duties  of  the 
assignee  and  the  legal  liability  of  the  assignor. 

Thus,  considering  the  intent  and  attitude  of  the  parties,  the 
failure  to  sue  the  obligors  exonerated  the  assignor;  and  in  this 
phase  of  the  case,  the  judgment  in  personam  against  Carlisle 
is  erroneous. 

But  nevertheless,  the  appellee's  counsel  insist  that  the  de- 
cree for  sale  under  the  mortgage  is  right,  because  as  they 
argue,  the  mortgage  constructively  waived  any  suit  against 
the  obligor,  and  guaranteed  payment  by  them  whenever  the 
notes  became  due. 

The  following  is  a  copy  of  the  condition  of  the  mortgage: 
*^  Provided  always,  that  if  the  said  J.  6.  Carlisle,  B.  P.  Hin- 
man,  W.  A.  Parsons,  and  J.  W.  Holinshade,  shall  cause  to  be 
paid  unto  the  said  Joseph  Chambers  two  promissory  notes  for 
$2,767.85  each,  dated  March  20,  1865,  and  due  in  eighteen 
months  from  date,  with  interest  from  date,  one  of  which  notes 
being  made  by  W.  A.  Parsons,  and  indorsed  by  said  Hinman 
and  said  Carlisle,  and  the  other  being  made  by  said  Holin- 
shade to  his  order,  and  indorsed  by  him  and  by  said  Carlisle, 
then  these  presents  shall  be  void." 

This  condition  interpreted  literally  would  impose  jointly 
on  all  the  persons  named  the  duty  of  paying  or  causing  to  be 
paid  both  notes,  with  interest  from  their  date,  and  as  soon  as 
they  became  due,  and  without  any  suit  or  personal  demand 
of  the  obligor.  Such  a  construction,  imposing  on  Carlisle  as 
assignor  such  onerous  and  unusual  duty,  and  so  far  beyond 
his  legal  responsibility,  would  be  too  absurd  to  be  counte- 
nanced, and  especially  as  this  contract  was  not  consummated 
by  Mr.  Carlisle's  relinquishment  until  nearly  four  months 
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after  Carlifile's  conditional  liability,  much  more  circtunscribedy 
had  been  irrevocably  fixed. 

Construing  the  condition  as  we  should  do,  by  the  occasion^ 
the  sabject-raatter,  and  only  presumable  object,  it  means  that 
Carlisle,  contingently  responsible  ultimately  as  assignor,  made 
the  mortgage  for  securing  his  own  legal  liability,  and  not  in- 
tending to  take  the  whole  burden  from  the  antecedent  parties, 
nor  to  dispense  with  all  demand  from  them  by  suit  or  other- 
wise, only  intended  and  virtually  stipulated  that,  all  being 
successively  liable  in  their  legal  order,  if  his  assignee  should 
make  in  due  time  personal  demand  of  the  obligors,  and 
should,  if  they  failed  to  pay,  diligently  try  to  coerce  payment 
by  suit,  and  should  still  fail  (against  which  failures  he  meant 
to  guarantee),  then  he  would  himself  pay. 

In  other  words,  the  condition  was  not  intended  to  increase 
Carlisle's  liability;  but  fairly  and  consistently  construed,  in- 
tended that  if  the  assignee  should,  after  proceeding  according 
to  law,  fail  to  obtain  payment,  the  mortgage  would  assure  full 
payment  by  Carlisle. 

We  therefore  conclude  that  the  court  also  erred  in  decreeing 
an  enforcement  of  the  mortgage. 

Wherefore  the  entire  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  instructions  to  dismiss 
the  appellee's  petition. 

LiABiLiTT  or  Drawer  oy  Bnj.  or  Exgkaitqb  Ib  governed  by  the  Uw  of 
the  place  where  the  biU  was  made:  HtnU  t,  Standartf  77  Am.  Deo.  79,  and 
note  87. 

Maker  or  PaoMiasoitT  Kotb  is  Liable  aooording  to  the  law  of  the  place 
where  it  is  payable:  Bunt  ▼.  Standartf  77  Am.  Deo.  79,  and  note  87. 

Ibdobsbmxnt  is  Govbbnsd  ST  Law  or  Btaxx  where  it  ia  madex  Rom  ▼« 
Park  Bank,  83  Am.  Deo.  306^  and  note  SOS. 
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r4  Bush,  442.] 

BzATfti  or  Ukion  ab  bstwexn  Themselves,  though  integral  parts  of  the 
same  national  sovereignty,  are  yet  foreign  to  and  independent  of  each 
other,  but  the  judgments  and  judicial  proceedings  in  one  are  of  equal 
effect  in  all  other  states;  still  the  refusal  to  abate  a  suit  in  one  state  be- 
cause of  the  pendency  of  a  like  action  in  another  state,  between  the 
same  parties,  does  not  deny  the  equal  effect  of  the  proceedinga  in  each 
of  these  courts. 

The  opinion  states  the  facts. 
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William  Atwoodf  for  the  appellant. 
William  Mix,  for  the  appellees. 

By  Court,  Robertson,  J.  The  appellees  sued  the  appellant 
in  the  Louisville  chancery  court  for  the  amount  due  by  him 
to  them  as  holders  of  a  protested  bill  of  exchange  drawn  by 
him  in  Memphis,  Tennessee,  and  payable  there,  for  alx>ut 
11,166,  and  on  the  execution  of  the  proper  bond,  procured 
process  of  arrest,  of  garnishment,  and  attachment.  Under 
that  process  the  appellant  was  arrested,  and  afterwards  lib- 
erated on  the  execution  of  an  approved  bail  bond  for  securing 
the  debt;  and  having  appeared  in  the  suit,  he  answered,  not 
controverting  the  debt,  but  urging  an  abatement  of  the  pro- 
ceeding, on  the  allegation  that  a  suit  for  the  same  debt,  and 
between  the  same  parties,  instituted  in  the  municipal  court  of 
Memphis,  was  still  pending.  A  demurrer  to  that  answer  was 
sustained,  and  the  appellant  refusing  to  make  any  other  de- 
fense, judgment  was  rendered  against  him  for  the  amount 
claimed,  and  a  capiat  awarded  against  him.  Of  this  he  com- 
plains. 

It  seems  to  us  that  the  judgment  was  right. 

For  the  prevention  of  unnecessary  vexation,  confusion,  and 
possible  injustice,  the  common  law  will  not  allow,  if  properly 
objected  to,  the  prosecution  of  more  than  one  suit  at  the  same 
time,  between  the  same  parties,  for  the  same  cause  of  action, 
in  the  same  court,  or  in  different  courts  of  the  same  sov- 
ereignty; and  the  pendency  of  the  first  may  abate  the  last 
But  the  same  common  law  will  not  abate  a  suit  in  the  forum 
of  one  sovereign  on  a  plea  of  the  pendency  of  a  prior  suit  in  a 
forum  of  another  sovereign.  The  reason  of  this  latter  doctrine 
is  twofold:  first,  because  a  foreign  judgment,  depending  on 
foreign  law,  might  be  unjust,  and  could  not  be  enforced  be- 
yond the  jurisdiction  of  the  foreign  court  without  a  new  suit 
on  it  as  only  prima  facie  evidence;  and  second,  and  chiefly, 
because  the  remedy  in  the  country  where  the  last  suit  is 
brought  may  be  more  adaptable  and  safe,  and  means  for 
effectuating  a  judgment  may  be  found  in  the  latter  and  not 
in  the  former  country.  As  between  themselves,  the  states  of 
this  Union,  though  integral  parts  of  the  same  national  sov- 
ereignty, are  yet  foreign  to  and  independent  of  each  other. 

Nevertheless,  the  federal  constitution,  and  an  act  of  Con- 
gress for  effectuating  its  purpose  of  harmonious  union,  give  to 
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the  judgments  and  judicial  proceedings  in  one  of  these  states 
equal  effect  in  all  the  other  states. 

But  this,  though  a  partial,  is  yet  not  a  full,  negation  here 
of  the  common  law  or  its  reasons.  The  remedy  may  stUl  be 
more  effectual  in  one  state  than  in  another,  and  property  lia- 
ble to  execution  or  attachment  may  be  found  in  one  and  not 
in  another  state;  and  in  such  a  contingency,  justice,  which  is 
the  only  object  of  all  legal  remedy,  might  be  frustrated  if  a 
suit,  which  can  thus  be  made  available  in  one  state,  can  be 
abated  by  the  pendency  of  a  previous  suit,  which  may  be 
abortive;  and  such  abatability  would  encourage  the  fraudu- 
lent removal  of  property  from  state  to  state  for  eluding  all 
remedy. 

But,  moreover,  the  Tennessee  court  cannot  abate  the  suit  in 
Kentucky.  It  has  no  jurisdiction  to  do  so,  and,  for  the  same 
reason,  the  Kentucky  court  could  not  abate  the  suit  in  Mem- 
phis; consequently,  a  refusal  to  abate  does  not  deny  the  equal 
effect  of  the  proceedings  in  each  of  these  courts.  In  support 
of  this  position,  and  of  the  judgment  in  this  case,  we  need  only 
to  refer  to  the  case  of  Salmon  v.  Wootton^  9  Dana,  424,  and 
the  unreported  case  of  McMicken  v.  Hammond^  decided  by  this 
court  January,  1857. 

The  code  of  practice  concerning  the  pendency  of  one  suit 
abating  another  applies  only  to  the  same  court,  or  different 
courts  in  Kentucky,  and  does  not  touch  the  question  we  have 
been  considering. 

Wherefore  the  judgment  is  affirmed. 

Pexdkncy  of  Suit  is  One  State  cannot  be  pleaded  in  bar  or  abatement 
of  a  second  action  in  another  state  between  the  same  parties,  and  for  the  same 
eaoae  of  action:  McJUUm  v.  Lcve^  54  Am.  Deo.  449,  and  note  465;  Lock¥X)od 
T.  Nye^  6S  Id.  73,  and  note  77;  HaUh  v.  Spoffard,  68  Id.  433,  and  note  439. 


Hydes  and  Goose  v.  Jo  yes. 

[4  Bush.  464.] 

Power  to  Pass  Ordinances  for  Improving,  grading,  and  paving  streeti 
is  a  legislative  power,  vested  in  the  city  council,  and  cannot  be  delegated. 
It  is,  in  effect,  a  power  of  taxation,  and  therefore  the  exercise  of  sover- 
eign authority. 

LirvALiD  Ordinance  Relating  to  Street  Improvement  cannot  be  made 
valid  by  subsequent  acts  of  affirmance  by  the  city  council. 

Ordinance  Delegating  Power  Invalid.  —  City  council  may,  when  em- 
powered by  its  charter,  ordain  the  grading  and  improvement  of  streets 
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at  the  expense  of  the  property  holders  thereof;  hat  the  amount  of  im- 
proTsment,  as  well  as  its  kind  and  character,  mnst  first  be  ascertained 
by  the  council;  and  to  ordain  generally  that  a  street  shall  be  graded  or 
paved,  '*  or  so  much  thereof  as  the  engineer  may  direct,  and  according  to 
specifications  to  be  furnished  by  him,"  is  to  delegate  to  him  the  power  to 
fix  the  grade,  determine  what  materials  should  be  used  for  the  pave* 
ment,  and  how  much  of  the  street  should  be  thus  improved;  and  it  is  not 
the  determination  of  the  council  as  to  any  of  these  things,  but  a  general 
and  unlimited  letter  of  attorney  to  the  engineer  to  have  so  much  of  the 
street  improved  as  he  may  deem  proper,  in  a  manner  as  to  his  own  liking. 
To  bind  the  property  holder  by  such  an  ordinance  is  to  destroy  all  the 
safeguards  thrown  around  him  by  law. 
CiTT  Council  must  Fikst  DsrERMiNK  Portion  of  Street  or  Squarb  to 
be  improved,  designate  the  grade,  and  kind  of  pavement  to  be  used;  and 
in  carrying  out  the  general  plan  of  improvement  thus  designated,  may 
empower  the  engineer  to  vary  so  as  to  make  the  work  practically  sub- 
serve the  purposes  of  the  general  scope  of  the  ordinance,  as  developments 
may  determine;  but  the  council  cannot  authorize  the  engineer  to  ascer- 
tain and  carry  out  these  things  without  the  approval  of  the  council  by 
ordinance. 

The  opinion  states  the  facts. 

R.  J.  Elliott  and  Charles  A.  OUly  for  the  appellants. 

Patrick  Joyes,  for  the  appellee. 

By  Court,  Williams,  C.  J.  Section  4  of  the  amended  char- 
ter of  Louisville,  approved  June  2,  1865  (2  Sess.  Acts  1865, 
p.  506),  repealed  section  3,  article  7,  city  charter  of  1851,  and 
provides  in  place  thereof  that  "hereafter  said  general  council 
may  pass  ordinances  to  procure  the  grading,  paving,  curbing, 
and  furnisliing  with  metal  gutters,  or  regrading,  repaving,  re- 
curbing,  and  furnishing  with  metal  gutters,  the  whole  or  any 
portion,  in  width  or  length,  of  the  sidewalks  on  any  square  or 
squares,  or  portions  of  a  square,  within  the  city  limits,  or  such 
one  or  more  of  said  modes  of  improvement  thereof  as  the  said 
council  may  direct  or  authorize  to  be  done,  and  at  the  cost  of 
the  owner  of  property  fronting  on  such  sidewalks,  and  to  be 
apportioned  according  to  the  amount  actually  done  in  front  of 
such  property,  or  parts  of  property;  and  for  such  costs  a  lien 
is  hereby  created  against  such  property  or  parts  of  property; 
provided  that  the  general  council  shall  have  no  power  to  sub- 
ject such  property  holder  to  the  cost  or  expense  of  any  repav- 
ing or  recurbing  unless  such  work  is  necessary  on  account  of 
the  worn-out  or  bad  condition  of  the  curbing  or  paving;  pro- 
vided, that  when  the  city  changes  the  grade  of  any  street, 
alley,  sidewalk,  or  curbing,  that  has  been  made  according  to 
the  ordinances  of  the  city,  or  under  the  direction  of  the  city 
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engineer,  the  owner  of  property  fronting  such  street  or  alley 
shall  in  no  wise  be  liable  for  any  costs  of  such  change." 

The  city  couacil,  under  authority  of  this  section  as  they 
SDpposed,  enacted  the  following  ordinance:  "An  ordinance  to 
grade  and  pave  the  sidewalks  on  the  west  side  of  Fulton  Street, 
Portland,  between  Market  Street  and  Water  Street,  or  such 
portion  of  said  sidewalks  as  the  city  engineer  may  direct. 

"Be  it  ordained  by  the  general  council  of  the  city  of  Louis- 
ville that  the  sidewalks  on  the  west  side  of  Fulton  Street, 
between  Market  Street  and  Water  Street,  or  such  portions  of 
said  sidewalks  as  the  city  engineer  may  direct,  be  graded  and 
paved  at  the  costs  of  the  owners  of  property  binding  thereon; 
said  work  to  be  done  subject  to  the  supervision  and  control  of 
the  city  engineer,  and  in  accordance  with  specifications  to  be 
furnished  by  him,"  etc.  The  mayor  and  engineer  did  let  out 
this  work,  and  the  undertaker,  Norwood,  entered  into  bond, 
stipulating  that  he  ''will  grade  and  pave  the  sidewalk  on  the 
west  side  of  Fulton  Street,  Portland,  between  Market  and 
Water  streets,  or  such  portions  of  said  sidewalk  as  may  be 
directed  by  the  city  engineer  to  be  graded  and  paved  by  ordi- 
nance passed  by  the  general  council  of  said  city,"  etc.,  dated 
May  14,  1867.     Said  ordinance  was  passed  November  1,  1866. 

The  general  council,  having  received  the  work  after  being 
done,  apportioned  to  appellee  $327.54  of  the  costs  thereof;  and 
he  having  refused  to  pay  it,  appellants  brought  this  suit,  set- 
ting out  said  ordinance,  the  contract  and  future  proceedings  of 
the  council,  and  ask  judgment  to  sell  his  property;  but  which 
the  court  dismissed  upon  demurrer,  because  of  the  defect  in  the 
ordinance,  and  from  which  this  appeal  is  prosecuted. 

In  the  repeal  of  section  3,  article  7,  of  the  city  charter  of 
1851,  some  of  the  safeguards  around  the  citizen's  rights  of 
property  were  destroyed.  It  required  a  ten  days'  notification 
through  the  public  newspapers  of  the  work  proposed  to  be 
done,  and  the  owner  had  the  right  thereon  to  do  it  himself; 
and  if  bo  done,  the  council  had  no  further  rights  or  power 
over  the  matter,  whilst  by  the  amendment  of  1865,  no  such 
notification  is  required,  nor  has  the  owner  any  longer  the 
preference  of  having  the  work  done;  but  the  first  proviso 
takes  away  all  right  from  the  council  to  have  reoaving  or  re- 
curbing  done  at  the  expense  of  the  owner,  "  unless  such  work 
is  necessary  on  account  of  the  worn-out  or  bad  condition  of 
the  curbing  or  paving";  and  the  second  proviso  forbids  the 
ioimdl  from  changing  any  grade,  and   having  curbing  and 
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paving  done  at  the  expense  of  the  property  owner,  if  he  shall 
have  previously  graded,  paved,  and  curbed  under  an  ordi- 
nance of  the  city;  and  if  it  be  an  original  grading  and  pav- 
ing, it  must  be  done  by  ordinance  of  the  council,  as  declared 
in  the  body  of  the  section. 

The  two  branches  of  the  city  council  alone  can  determine 
the  necessity  of  the  improvement,  as  well  as  its  kind  and 
character,  and  this  upon  a  call  of  ayes  and  nays.  Nowhere 
in  the  original  charter  or  the  amendments  is  there  any  author- 
ity to  refer  to  any  other  body  or  person  the  determination  of 
these  things;  because,  as  recently  held  by  the  supreme  court 
of  Missouri  in  Ruggles  v.  Collier^  43  Mo.  353,  this  power  to 
pasB  ordinances  for  improving  streets,  etc.,  is  legislative,  and 
cannot  be  delegated.  It  is  also  in  effect  a  power  of  taxation, 
which  is  the  exercise  of  sovereign  authority,  and  nothing  but 
the  most  explicit  language  can  justify  a  court  in  holding  that 
the  legislature  intended  to  confer  such  vast  power  over  the 
citizen's  property  upon  the  mere  discretion  of  any  single  officer, 
much  less  a  simple  ministerial  one.  Nor  can,  as  held  in  said 
case,  the  subsequent  acts  of  affirmance  by  the  council  vitalize 
or  validate  a  lifeless  or  invalid  ordinance, — one  conferring  no 
legal  authority  to  make  and  let  the  improvements  when  put 
under  contract. 

The  property  owners  are  not  only  interested  in  the  improve- 
ments, but  also  in  the  kind  and  character  thereof,  including 
the  grade  and  materials  and  width  of  pavement,  etc.;  there- 
fore, they  have  the  legal  right  to  have  these  things  passed  on 
by  the  city  legislature,  the  members  of  which  are  responsible 
to  their  constituency  for  all  measures  of  oppression  or  neglect. 

Pavement  signifies  to  floor  with  stone,  brick,  or  other  hard 
substance,  involving  great  difference  of  price  as  well  as  dura- 
bility, and  requiring  the  exercise  of  sound  judgment  to  deter- 
mine the  economy  of  the  one  rather  than  the  other,  as  the 
lowest  in  price  might  be  the  dearest  to  the  owner,  because  of 
its  want  of  durability.  So  one  grade  might  be  proper  and 
economical,  whilst  another  would  be  injurious  and  wasteful. 

The  determination  of  all  these  matters  has  wisely  been  con- 
fided by  the  legislature  to  the  city  council,  and  not  the  engi- 
neer. The  amount  of  the  improvement,  as  well  as  its  kind  and 
character,  must  be  ascertained  before  it  is  done.  We  perceive 
no  reason  why  it  is  not  quite  as  convenient  to  ascertain  these 
facts  before  as  after  the  ordinance;  but  were  it  not  so,  the  law 
and  prudence  and  safety  to  the  property  owner  requires  that 
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it  should  be  so.  It  is  the  exercise  of  a  vast  power  over  the 
rights  and  property  of  the  citizen,  and  whilst  necessary  to 
the  growth  and  convenience  and  commerce  of  the  population 
of  a  large  city  and  the  public  generally,  yet  such  power  should 
be  exercised  as  the  law  directs,  and  strictly  confined  within 
legal  limits. 

To  ordain  generally  that  a  street  or  square  should  be  graded 
and  paved,  or  so  much  thereof  as  the  engineer  might  direct, 
and  according  to  specifications  to  be  furnished  by  him,  is 
simply  to  delegate  to  him  the  power  to  fix  the  grade,  deter- 
mine what  materials  should  be  used  for  the  pavement,  and 
how  much  of  the  street  or  square  should  be  thus  improved, 
and  is  not  the  determination  of  the  council  as  to  any  of  these 
things,  but  rather  a  general  and  unlimited  letter  of  attorney 
to  the  engineer  to  have  bo  much  of  a  square  or  street  as  he 
may  deem  proper  improved  in  a  manner  to  his  own  liking. 
To  allow  such  an  ordinance  to  bind  the  property  holder  is  to 
destroy  all  the  safeguards  thrown  around  him  by  law.  Sup- 
pose, under  the  plenary  power  conferred  by  this  ordinance,  the 
engineer  had  determined  that  one  portion  of  the  square  should 
be  of  one  grade,  and  the  remainder  of  another,  and  thereby 
injure  the  owners  of  the  lots;  or  had  he  determined  one  por« 
tion  should  be  paved  with  brick,  another  with  stone,  and  a 
third  with  plank  or  some  other  hard  substance,  who  could  say 
he  was  transcending  his  authority?  Yet,  had  such  been  pro- 
posed to  the  council,  it  would  likely  have  been  unanimously 
rejected.  Extreme  as  this  may  seem,  yet  it  elucidates  the 
possible  wrong  such  ordinances  may  inflict  upon  the  owners, 
and  the  great  departure  it  would  be  from  what  the  law  con- 
templates as  an  ordinance. 

It  IS  as  imperative  on  the  council  to  ascertain  what  portion 
of  a  square  needs  improvement,  when  all  does  not  need  it,  as 
it  is  to  ascertain  when  a  whole  square  needs  it,  and  also  as 
imperative  to  fix  the  character  and  quality  of  the  work  to  be 
done  on  a  part  as  the  whole  of  a  square.  We  do  not  say  that 
when  a  portion  or  all  of  a  square  needs  improvement,  and  the 
council  has  ascertained  these  facts,  and  designated  the  grade 
and  kind  of  improvement,  that  in  carrying  out  the  general 
plan  and  outline  of  the  improvement  so  designated,  the  en- 
gineer may  not  be  vested  with  the  power  to  vary  so  as  to  make 
the  work  practically  subserve  the  purposes  of  the  general 
Bcope  of  the  ordinance  as  developments  may  determine;  but 
what  we  do  say  is,  that  the  council  must  determine  the  por- 
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tion  of  the  street  or  square,  the  grade  and  kind  of  pavements, 
and  not  authorize  the  engineer  to  ascertain  and  carry  out 
these  things  without  the  approval  of  the  council  by  ordinance. 

If  the  report  of  the  engineer  in  fixing  the  grade,  designating 
the  portion,  and  recommending  the  kind  of  pavement  to  the 
council  should  be  injurious  or  oppressive  to  the  proj)erty 
holder,  he  would  have  the  right  to  present  his  objections  to 
the  council  before  its  final  determination,  and  defeat  the  en- 
actment of  the  ordinance;  and  though  he  may  often  not  be 
informed  even  of  these,  and  therefore  lose  the  opportunity  to 
be  heard,  yet  this  only  the  more  clearly  shows  that  the  coun- 
cil should  certainly  know  what  kind  of  improvements  art'  to 
be  made,  as  otherwise  the  property  holder  would  lose  lx)th  the 
right  to  protect  himself  in  person  or  by  his  representative  in 
the  council;  hence  it  should  be  the  more  clearly  informed 
before  he  is  bound.  As  said  by  the  city  engineer  in  his  ;ible 
report  of  1868,  the  nearer  a  strict  cash  system  of  componsa- 
tion  for  public  works  can  be  approached,  the  more  economical 
it  will  be;  of  course  the  more  speedy  the  recovery,  the  more 
summary  the  remedy,  and  the  fewer  the  obstructions  and 
hazard  to  the  contractor,  the  cheaper  and  more  economical  it 
will  be  to  the  tax-payer  and  property  owner. 

However  specious  may  be  the  arguments  as  to  the  inte^ 
est  of  the  individual  owners  in  the  enlarged  and  unauthorized 
discretion  thus  conferred  upon  the  engineer,  the  great  security 
of  the  citizen,  at  least,  is  always  to  be  found  in  strictly  limit- 
ing official  power  within  rigid  legal  bounds.  Power  is  ever 
aggressive,  and  under  one  specious  pretext  and  another,  per- 
petually struggling  to  strengthen  its  position  and  enlarge  its 
sphere,  and  succeeds  to  a  greater  or  less  degree,  even  when 
surrounded  by  the  most  watchful  and  jealous  vigilance;  but 
when  not  so  surrounded,  its  strides  become  fearful  and  detri- 
mental to  the  rights  and  interest  of  the  citizen. 

Wherefore  the  judgment  is  affirmed. 

Robertson,  J.,  non-concurred. 


Power  of  Corporatk  AuTHosrrixs  oteb  Strbeis  of  a  city  caoiiol  l» 
delegated  to  others:  MiUtan  v.  SJiarp,  S4  Am.  Dec.  314;  note  to  Thompmm  ▼. 
Sdiermerhom,  55  Id.  386,  387. 

CiTT  Council  cannot  bt  Ordinancb  give  validity  to  the  nnantboriied 
act  of  an  officer  by  ratifying  and  affirming  it:  Misyor  tic  qfBaitimore  v.  Por> 
<er»  79  Am.  Dec.  686. 

DsLROAnoir  or  Powxr  bt  Municipal  Gorfobatioms. — Municipal  cor- 
poration authorized  by  charter  to  pass  ordinances  direotiug  streets  to  be  ia* 
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proved  "in  snoh  manner  as  they  may  prescribe "  must  provide  by  action  of 
the  common  council  the  manner  of  making  the  improvement  directed  by 
ordinance,  and  cannot  authorize  it  in  general  terma,  leaving  the  manner  of 
making  it  to  be  determined  by  adminiatrative  officers:  Hitmffmm  v.  Scher* 
merhom,  55  Am.  Dec.  385,  and  note  386,  387;  City  qfHendencm  v.  LambeH^ 
13  Bosh,  28;  SmUh  v.  Duncan,  77  Ind.  95,  both  citing  the  principal  case. 

LiAnn^iTT  ov  LoT-owsERs  VOB  Grapimo  Stkietb:  Schenkif  v.  Commo/i^ 
weaUh,  78  Am.  Dec.  359,  and  note  thereto;  PtopU  v.  Mayer  qf  Brooklyn^  6$ 
Id.  266,  and  note  thereto. 

Thb  frhtcifal  oasx  u  DnmrauBBMD  ia  (%  ^  Cie^kigtm  ▼.  B^H4  ^ 
Buah,  207,  208. 


Dunn  v.  Lanoasteb. 

[4  BnsH,  5ILJ 

Hosbakd's  Right  to  Wite's  Choses  in  Action  aooraiag  to  bar  daring 
coverture  is  contingent  and  merely  potentiaL  If  not  rednoed  to  pos- 
session during  his  life,  they  survive  to  the  wife  wa  Jure. 

Hvbbahd's  AaaioNMENT  OF  WiFX*a  Chosss  in  Action  is  not  per  m  a  reduc- 
tion of  them  to  possession,  but  the  assignee  holds  as  the  husband  did, 
subject  to  the  wife's  contingent  right  of  survivorship,  or  to  an  equitable 
aetUement,  if  not  reduced  to  possession  before  his  death. 

OoTKBTU&x  Protictis  Wits  FROM  Ant  Lioal  OBLIGATION  resulting  from 
her  signature  to  an  assignment  of  her  choses  in  action  by  her  husband, 
and  as  they  were  not  demandable  at  the  time  they  were  suspended  cho- 
ses in  action  subject  to  the  contingency  of  reduction  to  possession  dms 
ing  the  husband's  lifetime,  as  they  were  not  so  rednoed,  they  sorvived  ie 
the  wife. 

The  opinion  Btates  the  facts. 

John  S.  McClintock^  for  the  appellant. 
W,  W.  Trimble^  for  the  appellee. 

By  Court,  Robertson,  J.  Thompson  Conrady  who  died  at 
his  home  in  Harrison  County,  Kentucky,  in  May,  1863,  be- 
queathed to  his  daughter,  Mrs.  Eliza  Dunn,  whose  husband 
was  then  living,  one  thousand  dollars,  to  be  paid  by  his  exec- 
utor "  in  five  years."  Pressed  by  impending  insolvency,  the 
husband,  anticipating  a  portion  of  that  legacy  to  his  wife, 
drew  from  the  executor  four  hundred  dollars  of  it  in  Decem- 
ber, 1863;  and  afterwards,  the  executor  refusing  then  to  ad- 
vance more  of  it  to  him,  he  sold  and  assigned  the  residual  six 
hundred  dollars,  by  two  successive  assignments  of  three  hun- 
dred dollars  each,  to  the  appellee,  Reuben  Lancaster,  and 
procured  his  wife's  signature  to  each  assignment.  Shortly 
after  the  last  assignment,  and  before  the  legacy  was  either 
paid  or  demandable,  the  husband  died,  leaving  his  surviv- 
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ing  wife  and  three  children  in  a  helpless  condition  of  desti- 
tution. 

In  February,  1868,  the  bereaved  widow,  now  appellant, 
brought  this  suit  in  equity,  claiming  for  herself  and  children 
the  unpaid  legacy,  and  enjoining  its  payment  to  the  appellee, 
Lancaster;  and  the  circuit  court  having  dismissed  her  peti- 
tion, she  appeals  to  this  court  for  relief. 

The  husband's  right  to  his  wife's  choses  in  action  accruing 
to  her  during  coverture  was  contingent,  and  merely  potential. 
If  not  redu(»Bd  to  possession  during  his  life,  they  survived  to 
the  wife  «ua  jure.  His  assignment  of  them  was  not  per  te  a 
reduction  of  them  to  his  possession. 

It  has  long  been  settled  that  in  cases  of  an  express  assign- 
ment by  the  husband  for  the  benefit  of  his  general  creditors, 
or  of  a  merely  legal  assignment,  as  in  bankruptcy,  the  assignees 
hold,  as  he  did,  subject  to  the  wife's  contingent  right  of  survi- 
vorship, or  to  an  equitable  settlement,  if  not  reduced  to  posses- 
sion before  his  death:  Story's  £q.  Jur.,  sec.  1411,  and  the 
numerous  authorities  thereto  subjoined. 

It  was  for  some  time  doubted  whether  an  individual  assignee 
stands  in  the  same  category ;  but  it  now  seems  that  he  does,  on 
the  score  of  both  principle  and  authority:  Story's  £q.  Jur.,  sec. 
1412;  Purdew  v.  Jackson,  1  Russ.  63,  64;  Bruce  v.  Dennieon^  6 
Ves.  394;  Roper  on  Husband  and  Wife,  509-^22,  addenda  No. 
8;  Pierce  v.  Thomly,  2  Sim.  167;  EUison  v.  Elwin,  13  Id.  309; 
Homer  v.  Morton,  3  Russ.  65.  And  the  same  doctrine  has 
been  recognized  by  this  court  in  Hord  v.  Hord,  5  B.  Mon.  84, 
85,  and  Lynn  v.  Bradley,  1  Met.  (Ky.)  234. 

The  case  of  Wright  v.  Arnold,  14  B.  Mon.  642  [61  Am.  Dec. 
172],  also  confirms  this  latter  doctrine.  But  that  case  dis- 
criminates between  the  choses  in  action  of  the  wife,  capable  of 
immediate  possession,  and  such  as  are  reversionary  or  sus- 
pended by  some  limitation,  and  to  the  immediate  possession 
of  which,  therefore,  the  wife  or  her  husband  has  no  title.  How 
far  that  distinction  is  maintainable  on  principle  and  authority 
in  all  cases,  we  need  not  consider,  because,  however  it  may  be 
applicable,  that  ca»e  is  an  authority  for  the  wife's  right  as  sur- 
vivor in  this  ca?e.  In  that  case,  however,  the  husband's  as- 
signee had  sold  to  the  executor,  who  thereby  obtained  the 
possession,  and  the  husband  also  still  survived;  and  beyond 
or  independently  of  those  essential  facts,  the  dictum,  as  a  uni- 
versal proposition,  was  an  obiter  suggestion,  which  might  be 
consistently  restricted  by  the  authorities  on  different  facts. 
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Nor  is  that  case  a  sufficient  aathority  for  the  assninptioii  in 
ibis,  that  the  apparent  co-operation  of  the  appellant  with  her 
bosband  in  making  the  assignments,  or  obtaining,  and  in 
some  small  measure  enjoying,  the  proceeds,  should  operate  aa 
an  estoppel  against  her  asserted  equity.  She  was  evidently 
reluctant,  and  did  not  act  with  perfect  freedom  of  will. 

The  legacy  to  the  app)ellant  in  the  hands  of  the  executor 
was  a  suspended  chose  in  action,  and  her  coverture  protects 
ber  from  any  legal  obligation  resulting  from  her  signatures  ta 
the  assignments  to  the  appellee:  Story's  Eq.  Jur.,  sec.  1413; 
Hord  V.  Ilordj  supray  and  the  cases  therein  cited.  But  the 
legacy,  when  assigned,  was  not  demandable,  and  therefore 
neither  was,  nor  could  have  been,  reduced  to  possession  by  the 
appellee,  but  is  still  a  chose  in  action  in  the  hands  of  the  ex- 
ecutor; and  in  such  a  case,  the  authorities,  without  diversity, 
clearly  show  that  the  assignment  was  subject  to  the  contin- 
gency of  reduction  of  the  legacy  to  possession  in  the  husband's 
lifetime;  and  that,  as  it  was  never  so  reduced,  it  survives  to 
the  appellant.  And  the  fact  that  her  ostensible  concurrence 
in  the  last  assignment,  and  also,  not  improbably,  in  the  first, 
was  not  spontaneous,  but  coercive,  presents  her  claim  in  an 
unexceptionable  light  as  to  its  morale  and  intrinsic  justice. 

The  appellant,  therefore,  appears  to  be  entitled  to  the  legacy^ 
not  only  as  a  proper  settlement,  but  in  ber  own  right  as  sur- 
vivor. 

On  the  law  and  the  facts,  the  appellee  stands  where  the  ap- 
pellant's husband  would  have  stood  had  he  made  no  assign- 
ment of  the  unpaid  legacy;  and  as  the  husband  did  not  reduce 
it  to  his  possession,  it  would  have  survived  to  his  surviving 
wife. 

The  assignee  took  the  assignor's  right,  and  acquired  na 
more.  That  right  was  contingent,  and  dependent  on  the  re- 
duction of  the  legacy  to  possession.  There  was  no  such  reduc- 
tion, nor  could  have  been,  unless  the  executor  had  anticipated 
the  time  of  payment  prescribed  by  the  testator,  which  he 
rightly  refused  to  do. 

In  procuring  the  assignments,  the  appellee  risked  all  con- 
tingencies; and  as  he  cannot  get  the  legacy,  he  must  look  for 
indemnity,  as  sought  by  his  cross-petition,  against  his  as- 
ngnor's  heirs. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  render  a  judgment  in  the  appel* 
lant's  favor  for  her  legacy  now  in  the  executor's  hands. 
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Husband  Acquires  No  Bight  to  Wdte's  Chosbs  n  Acmm  QnleM  be 
reduces  tbem  to  poeaesaion  daring  the  oovertore:  ScUke  y.  Arnold^  82  An. 
Dec.  144»  and  note  147. 

AssiONMZNT  07  Wife's  Chosis  IN  AcTiON  made  by  her  hnahftnd  is  inop- 
erative unless  the  husband  reduces  them  to  possession  daring  his  lifetims: 
Browning  v.  Headley,  40  Am.  Deo.  755;  note  to  Caplmger  t.  SuOmm,  37  Id. 
677. 


Louis  VILE  and  Nashville  Railroad  Company  v. 

SlCKINGS. 

[5  Bdbh,  1.] 

Onb  Who  Suss  Railroad  Company  for  Injuries  Sustained  while  Tbat« 
BUNG  on  rra  Train  must  Show  that  it  was  guilty  of  some  negligeaos 
producing  or  contributing  to  the  injury,  and  that  he  was  not  guilty  of 
any  want  of  ordinary  care  which  directly  contributed  to  the  same.  Ex- 
ceptions to  this  rule  are  where  the  injury  was  intentionally  don^  or 
where  it  could  have  been  avoided  by  the  company  by  ordinary  care. 

Where  Railroad  Company  Leaves  Cars  on  Switch  Securely  Fastened 
for  the  use  of  a  mill  company,  the  latter  thereafter  control  them  on  their 
own  account,  and  if  they  so  move  the  cars  upon  the  switch  that  &  pas- 
senger on  a  passing  train  whose  arm  protrudes  from  the  window  is  in- 
jured by  striking  the  car,  the  company  could  not  be  held  liable  nnlasi 
some  kind  of  an  agency  is  established  for  the  company  on  the  part  ol 
the  mill  proprietors. 

Passenger  Who  Rides  on  Train  with  his  Arm  Sticking  out  of  Cab 
Window,  whereby  He  is  Injured,  is  guilty  of  such  contributory  neg- 
ligence as  bars  a  recovery  for  the  damage,  unless  he  can  show  gross 
negligence  on  the  part  of  the  company  or  its  servanta  in  "^'"W"'"g 
or  producing  the  obstruction  with  which  he  canie  in  contact. 

Measxtre  of  Damages  for  Personal  Injuries  not  Inflicted  Iktbntiob- 
ALLY,  nor  resulting  from  such  gross  negligence  as  to  manifest  reck- 
lessness or  bad  faith,  is  limited  to  strict  compensation^  In  nich  a  CMt 
nothing  will  be  allowed  by  way  of  punishment. 

The  opinion  states  the  case. 

W.  H.  Hays  and  L,  R.  Thurman^  for  the  appellees. 

L.  H.  Noble,  W.  B.  Harrison,  and  B,  J,  Browne^  for  the  ap- 
pellants. 

By  Court,  Williams,  C.  J.  The  Louisville  and  Nashville 
railroad  has  a  switch  to  its  Lebanon  branch  near  Greenwell's 
Mill,  which  was  constructed  and  is  mainly  used  for  the  pur- 
poses of  transporting  lumber  from  the  mill. 

The  road  company  switch  off  such  cars  as  may  be  needed, 
and  the  proprietors  of  the  mill  load  them  with  their  lumber, 
and  the  road  company  transports  it  to  market. 
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The  road  agents  had  switched  off  two  cars  and  secnnly 
scotched  them  at  a  safe  place,  when  some  one  about  the  mill, 
and  engaged  in  loading  the  switched  cars,  uncoupled  them, 
and  ran  one  so  near  to  the  main  track  that  a  leaning  standard 
would  come  in  contact  with  the  {Missing  train. 

This  switch  is  situated  on  a  curve  and  cut,  so  that  objects 
on  it  cannot  be  seen  &om  a  passing  train  more  than  some  sixty 
yards.  The  first  train  that  passed,  after  this  car  with  a  lean- 
ing standard  had  been  placed  in  such  close  contiguity  to  the 
main  track,  was  going  at  a  rate  several  miles  per  hour  under 
the  usual  speed.  When  the  engineer  for  the  first  time  discov- 
ered the  leaning  standard  and  car,  the  train  was  within  sixty 
yards  of  the  switch;  he  however  immediately  shut  ofif  the 
steam,  and  the  brakesmen  put  on  the  brakes  without  either 
ringing  the  bell  or  blowing  the  whistle,  lest  the  passengers 
should  unthoughtedly  put  out  their  heads  to  look,  as  was  usual, 
and  thereby  incur  the  danger  of  being  injured. 

The  leaning  standard  of  the  standing  car  struck  the  passen* 
ger  train  rather  above  the  lower  sash  of  the  car  windows,  and 
rubbed  it  from  one  end  to  the  other. 

The  appellee  was  a  passenger,  sitting  with  his  arm  resting 
on  the  window-sill  and  his  elbow  protruding  outwards,  when  it 
came  in  contact  with  the  leaning  standard,  which  drove  it 
back  against  the  window-jamb  and  broke  it  in  two  places;  for 
which  injury  he  sued  the  railroad  company,  and  recovered  a 
verdict  and  judgment  for  ten  thousand  dollars,  which  the  cor- 
poration seeks  to  reverse. 

Sickings  was  the  only  one,  out  of  many  passengers,  injured. 
The  liability  of  the  company  depends  upon  the  questions 
whether  appellee  by  his  own  negligence  contributed  to  the 
injury,  and  whether  if  so  the  corporation,  by  its  agents,  was 
guilty  of  such  negligence  as  to  make  it  responsible. 

In  Redfield  on  Railways,  section  150,  it  is  said:  In  order 
"  to  the  liability  of  a  railway  company  as  passenger-carriers, 
two  things  are  requisite,  —  that  the  company  shall  be  guilty 
of  some  negligence,  which  mediately  or  immediately  pro- 
duced or  enhanced  the  injury;  and  that  the  passenger  should 
not  have  been  guilty  of  any  want  of  ordinary  care  and  pru- 
dence which  directly  contributed  to  the  injury,  since  no  man 
can  recover  for  an  injury  of  which  his  own  negligence  was,  in 
whole  or  part,  the  proximate  cause." 

And  in  Sedgwick  on  Damages,  page  496,  it  is  said:  ''  And 
in  these,  as  in  other  cases  where  negligence  or  the  infringe4 
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ment  of  the  rights  of  others  is  complained  of,  the  geneiml 
rule  appears  to  be  that  at  law  the  plaintifif,  in  order  to  re- 
cover, must  be  able  to  show  that  he  has  not  in  any  way 
contributed  to  the  accident.  On  the  other  hand,  although  1m 
may  have  been  in  the  wrong,  still,  if  his  error  did  not  aggra- 
vate the  difficulty,  his  right  to  relief  will  be  unprejudiced; 
but  the  mere  fact  of  the  conduct  of  the  plaintiff  not  being 
strictly  regular,  is  imimaterial.  The  inquiry  is,  whether  his 
irregularity  has  augmented  the  mischief;  if  so,  as  the  law  is 
inadequate  to  apportion  the  wrong,  there  can  be  no  recovery." 

In  a  note  to  the  section  quoted  from  in  Redfield,  two  excep- 
tions to  the  general  rule,  that  where  the  plaintiff  contributes 
to  the  injury  he  cannot  recover,  is  laid  down,  to  wit,  when  the 
injury  be  intentionally  done,  or  where  it  could  be  avoided  by 
ordinary  care  on  the  part  of  the  defendant. 

In  Pittsburg  and  ^ConneUavUle  R,  R,  Co.  v.  McClung^  56 
Pa.  St.  295,  the  supreme  court  of  Pennsylvania,  in  a  case 
where  the  appellee's  arm  was  injured  by  reason  of  protruding 
his  elbow  out  of  the  window  of  the  car  in  which  he  was  a 
passenger,  whereby  it  came  in  contact  with  another  car  stand- 
ing on  a  switch  of  the  appellant's  road,  says:  **When  a  pas- 
senger on  a  railroad  purchases  his  ticket,  it  entitles  him  to  a 
seat  in  the  cars.  In  the  seat  no  part  of  his  body  is  exposed 
to  obstacles  outside  the  car.  He  is  secure  there  ordinarily 
from  any  contact  with  them.  When  he  is  thus  provided  with 
a  seat,  safe  and  secure,  in  the  absence  of  accident  to  the 
train,  and  the  carrier  has  a  safe  and  convenient  car,  well 
conducted  and  skillfully  managed,  his  duty  is  performed  to- 
wards the  passenger The  duty  of  the  latter  on  en- 
tering the  car  arises,  namely,  that  he  will  conform  to  all 
reasonable  rules  and  regulations  of  the  company  of  occupy- 
ing, using,  and  leaving  the  cars;  and  after  doing  so,  if  injury 
befall  him  by  the  negligence  of  the  carrier,  they  must  answer; 
if  he  do  not  so  conform,  but  is  guilty  of  negligence  therein, 
and  if  injured,  although  there  may  be  negligence  on  the  part 
of  the  carriers,  their  servants,  or  agents,  he  cannot  recover. 
....  A  passenger  on  entering  a  railroad  car  is  presumed  to 
know  the  use  of  a  seat  and  the  use  of  a  window,  —  that  the 
former  is  to  sit  in,  and  the  latter  to  admit  light  and  air. 
Each  has  its  separate  use.  The  seat  he  may  occupy  in  any 
manner  most  comfortable  to  himself;  the  window  he  has  a 
right  to  enjoy,  but  not  to  occupy.  Its  use  is  for  the  benefit  of 
all,  not  for  the  comfort  of  him  alone  who  by  accident  has  got 
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nearest  to  it  If  therefore,  he  sits  with  his  elbow  in  it,  he 
does  60  without  authority;  and  if  he  allows  it  to  protrude  out 
and  is  injured,  is  this  due  care  on  his  part?  He  was  not  put 
there  bv  the  carrier,  nor  invited  to  go  there,  nor  misled  as  to 
the  Cact  that  it  is  no  part  of  his  seat,  nor  that  its  purposes 
were  not  exclusiyelj  to  admit  light  and  air  for  the  benefit  of 
all.  His  position  is  therefore  without  authority.  His  negli- 
gence consists  in  putting  his  limbs  where  they  ought  not  to 
be,  and  liable  to  be  broken,  without  his  ability  to  know 
whether  there  is  danger  or  not  approaching.  In  a  case,  there- 
fore, where  injury  stands  confessed,  or  is  proved  to  have  re- 
sulted from  the  position  voluntarily  and  thoughtlessly  taken 
in  a  window,  by  contact  with  outside  obstacles  or  forces,  it 
cannot  be  otherwise  characterized  than  as  negligence,  and  so 
pronounced  by  the  court In  conclusion,  we  have  sim- 
ply to  reassert  that  when  a  traveler  puts  his  elbow  or  arm 
out  of  a  car  window  voluntarily,  without  any  qualifying  cir- 
cumstances impelling  him  to  it,  it  must  be  regarded  as  neg- 
ligence in  ae;  and  when  that  is  the  state  of  the  evidence,  it  is  ' 
the  duty  of  the  court  to  declare  the  act  negligence  in  law." 

This  case  reviewed  many  of  the  authorities,  and  found  the 
Kame  rule  recognized  by  the  supreme  court  of  Massachusetts, 
in  Todd  v.  Old  Colony  R.  R.  Co.,  3  Allen,  18,  S.  C,  7  Id.  207 
[83  Am.  Dec.  679];  and  by  the  appellate  court  of  New  York, 
in  Holhrook  v.  Uiica  and  Schenectady  R.  R,  Co.j  12  N.  Y.  236 
[64  Am.  Dec.  502]. 

The  same  rule  has  been  recently  recognized  by  the  supreme 
court  of  Indiana:  Lafayette  and  Indianapolis  R.  R.  Co.  v.  Huff- 
man, 28  Ind.  288  [92  Am.  Dec.  318];  Indianapolis  and  Cinr 
cinnati  R,  R.  Co.  v.  Rutherford,  29  Id.  82  [92  Am.  Dec.  336] ; 
and  by  the  supreme  court  of  New  Jersey:  Telfer  v.  Northern 
R.  R.  Co.,  30  N.  J.  L.  190;  and  virtually  by  this  court  at  its 
present  session,  in  Morel  v.  Mississippi  Valley  Life  Ins.  Co.,  4 
Bush,  535,  in  which  it  was  held  that  appellant  was  not  en- 
titled to  recover  for  an  accidental  injury  to  his  finger,  caused 
by  his  thoughtlessly  and  unnecessarily  putting  his  hand  out 
of  the  car  window,  by  which  it  came  in  contact  with  a  post. 

As  by  the  general  rule,  appellee  had  his  arm  in  the  vdndow 
without  authority,  and  in  violation  of  the  presumed  objects 
and  use  of  the  windows,  it  remains  to  determine  whether  the 
case  comes  within  either  of  the  exceptions  to  such  rule. 

It  is  not  even  suggested,  much  less  proved,  or  even  at- 
tempted to  be  proved,  that  the  contact  of  the  leaning  stand* 
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ard  with  the  passenger  train  was  intentionally  produced. 
Could  it  have  been  prevented  by  ordinary  care  on  the  pari 
of  the  agents  and  servants  of  the  company  conducting  the 
train? 

The  cars  had  been  left  at  a  proper  place,  and  in  proper  se- 
cure condition,  by  those  operating  the  previous  train.  Neither 
common  prudence  nor  regard  for  the  interest  or  safety  of  the 
passengers  or  property  of  appellants  required  that  the  train 
should  be  put  at  an  exceedingly  low  speed,  merely  becauee 
they  were  passing  a  switch  where  there  was  no  reason  to  ap- 
prehend that  there  was  any  obstruction. 

The  increased  speed  of  travel  is  not  only  an  object  with  the 
corporation,  but  also  with  the  passengers;  and  with  this  in- 
creased power  of  steam  and  the  vast  weight  of  the  trains 
comes  increased  danger,  and  reason  for  more  care  and  dili- 
gence; yet  this  increased  speed  is  made  legal  by  the  various 
charters  granted  to  such  companies;  and  the  demands  of  the 
traveling  community  for  rapid  and  cheap  transition  makes  all 
unnecessary  delay  onerous  to  both  the  corporation  and  cus- 
tomers. 

The  mode  of  propulsion,  the  means  of  travel,  the  usual 
course  of  business,  and  common  objects  of  the  carrier,  are  all 
considerations  entering  into  the  question  of  diligence. 

It  could  scarcely  be  expected  that  the  speed  of  a  railway 
train  should  be  seriously  slackened,  time  wasted,  and  delay 
to  all  the  passengers  caused,  merely  because  it  was  passing  an 
unimportant  switch  where  there  would  reasonably  be  no  ap- 
prehension of  obstruction  of  any  kind.  As  the  proven  speed 
of  the  train  could  under  the  circumstances  be  no  evidence  of 
carelessness,  it  remains  to  determine  whether  the  situation  of 
the  standing  car  fixes  responsibility  upon  the  company.  This 
could  only  be  upon  the  establishment  of  some  kind  of  agency 
for  the  company  on  the  part  of  the  mill  proprietors  or  those 
controlling  the  switched  cars. 

It  was  no  part  of  the  company's  business  or  undertaking  to 
load  the  cars;  but,  as  we  infer  from  the  evidence,  the  proprie- 
tors, as  part  of  their  own  undertaking,  received  the  cars  on  the 
switch  and  loaded  them,  and  the  corporation  received  the  laden 
cars  on  the  switch  for  transportation;  and  whilst  the  switch 
was  part  of  the  road,  or  rather  a  fixture  to  it,  made  to  accom- 
modate this  lumber  business,  yet  the  mill  proprietors  con- 
trolled the  cars  after  being  placed  on  the  switch,  not  as  agent 
of  the  company,  but  on  their  own  account,  and  doubtkas  be> 
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come  responsible  to  the  company  or  others  for  the  proper  man- 
agement of  them  whilst  so  under  their  control. 

Bnt,  as  it  is  perfectly  apparent  in  this  case,  had  the  appellee 
properly  occupied  his  seat,  and  committed  no  gross  negligence 
by  unthoughtedly  and  unnecessarily  placing  his  arm  in  the 
window,  with  his  elbow  protruding  outside  the  car,  no  accident 
or  injury  would  have  befallen  him.  As  no  other  passenger  was 
injured,  it  is  not  perceived  how  he  can  recover;  for  he  not  only 
contributed  to  his  own  injury,  but  may  be  said  to  have  mainly, 
if  not  entirely,  produced  it;  and  as  there  are  no  legal  nutans 
of  apportioning  the  damages  where  both  parties  are  guilty  of 
negligence,  it  is  not  perceived  how  a  plaintiff  can  recover  when 
he  has  been  guilty  of  gross  negligence,  and  the  defendant  has 
not  been  guilty  of  such  grade,  if  of  any  negligence. 

There  is  a  class  of  cases,  as  in  the  case  of  Louisville  and 
Nashville  Railroad  v.  Yandell,  17  B.  Mon.  598,  where  the  de- 
fendant can,  by  ordinary  observance,  care,  and  caution,  pre- 
vent an  injury,  and  where,  failing  to  do  so,  must  be  regarded 
as  even  gross  negligence,  they  will  be  held  responsible,  even 
where  some  negligence  has  been  committed  by  the  other  party, 
his  servants  or  agents,  as  the  permitting  in  that  case  the 
servant  of  appellant  to  ride  upon  defendant's  cow-catcher, 
whereby  he  was  injured;  but  this  case  is  not  one  of  that  class. 

The  voluntary  situation  of  appellee's  arm  at  the  tinje  of  the 
injury  must,  in  law,  be  deemed  gross  negligence,  which  con- 
tributed to  the  injury,  and  which  will  preclude  him  from  any 
right  of  recovery,  unless  he  can  show  gross  negligence  on  the- 
part  of  the  defendant,  or  its  agents  or  servants,  and  for  whose 
conduct  it  is  legally  responsible. 

The  case  of  Collins  v.  LouisviUe  and  Nashville  R,  R.  Co.^ 
2  Duv.  114,  decided  by  this  court,  involved  a  very  different 
question,  to  wit,  the  responsibility  of  the  company  for  an  injury 
done  through  the  negligence  of  one  of  its  employees  to  another 
employee  of  a  different  and  lower  class,  and  which  in  no  wise 
conflicts  with  the  principles  announced  and  approved  herein. 

As  there  was  no  intentional  injury,  nor  such  gross  neglect  as 
to  manifest  recklessness  and  bad  faith,  according  to  the  evi- 
dence, even  if  a  recovery  could  be  had  in  this  case,  the  amount 
of  damages  would  have  to  be  limited  strictly  to  compensation, 
and  not  given  by  way  of  punishment.  Compensatory  dam- 
ages alone,  as  decided  by  this  court  in  Louisville  and  Portland 
B.  R.  Co.  V.  Smithy  2  Duv.  557,  could  be  recovered,  and  this 
measure  was  violated  in  this  verdict  and  judgment.    The  in- 
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Btractions  were  at  war  with  these  principles,  and  erroneous  and 
injurious  to  appellant. 

Wherefore  the  judgment  is  reversed,  with  directions  for  a 
new  trial,  and  further  proceedings  consistent  herewith,  and  an 
adaptation  of  the  instructions  on  the  next  trial  to  the  evidence 
which  may  then  be  produced  consistent  with  the  principles  of 
this  opinion. 

Plaintiff  Skekiko  to  RECovte  for  Injury  NEOuaBKTLT  Ikiuotbd 
need  only  show  the  negligence  of  defendant  to  establish  a  prima  /ade  case. 
Ue  need  not,  in  the  first  instance,  show  that  he  himself  was  not  guilty  of 
contributory  negligence,  unless  his  own  evidence  raises  an  inference  of  negli- 
gcuce:  Achien/unjen  v.  City  qf  WaUrtown,  8C  Am.  Dec.  769;  PoUer  ▼.  ChkagQ 
etc.  R.  R.  Co.,  Olid.  441;  IliU  v.  Toton  qfNew  Haven,  88  Id.  613. 

Contributory  Negligence,  when  dobs  not  Bar  Rboovery.  — Contribu- 
tory negligence  of  plaintiff  will  not  exonerate  defendant,  if  the  latter,  by  the 
exercise  of  proper  care,  could  have  avoided  the  injury  which  was  the  subject 
of  the  action:  Louisville  etc,  R,  R.  Co,  v.  CoUins,  87  Am.  Dec.  486.  A  railroad 
company  may  be  liable  for  wanton  injuries  to  persons  not  passengers,  even 
though  there  be  negligence  on  the  part  of  the  injured  party:  Thaifer  v.  SL 
Louis  etc.  R.  R.  Co. ,  So  Id.  409.  A  recovery  may  be  had,  although  plaintiff's 
own  negligence  contributed  to  the  injury  which  he  received,  if  the  wrong  on 
the  part  of  the  defendant  is  so  wanton  and  gross  as  to  imply  a  willingness  to 
inflict  the  injury;  and  this  is  always  to  be  attributed  to  the  defendant^  if  he 
might  have  avoided  injuring  the  plaintiff^  notwithstanding  the  latter's  nei^- 
geucc:  Indiana  etc  R.  R.  Co.  v.  McClure,  89  Id.  467,  and  note. 

Injury  to  Arm  Sticking  out  of  Window.  — Where  the  arm  of  a  passen- 
ger was  projecting  from  a  car  window,  and  was  injured,  it  is  a  question  for 
the  jury,  under  all  the  circumstances  of  the  case,  to  say  whether  this  was 
such  negligence  on  his  part  as  to  bar  his  right  to  recover.  The  oonrt  com- 
mits no  error  by  refusing  to  instruct  the  jury  that  this  was  suoh  n^Ugence 
as  would  defeat  his  action:  Spencer  v.  MUwauhee  etc  R.  R.  Co.,  84  Am.  Dee. 
758.  But  in  another  case,  the  court  held  that  this  was  such  negligenoe  as 
would  justify  the  court  in  withdrawing  the  case  from  the  jury:  Todd  ▼.  OH 
Colony  etc  R.  R.  Co.,  83  Id.  679.    See  the  notes  to  these  cases. 

Damages.  — There  is  no  room  for  exemplary  damages  where  the  injiuy 
was  not  willful:  Heil  v.  Olanding,  82  Am.  Dec.  637.  lu  the  absence  of  actual 
malice,  the  rule  is  compensatory  damages:  BameU  v.  Reed,  88  Id.  674;  Sddem 
▼.  Coikman,  81  Id.  93,  and  notes. 

Measure  of  Damages,  where  there  is  no  gross  nflgligonoe,  nor  reckleasnet^ 
no  intentional  injury  or  bad  faith,  is  limited  to  compensatian;  LommriUe  df  If, 
R.  R.  Co.  V.  Fox,  11  Bosh,  511;  Jacobi  v.  LoMumlU  df  N.  R*  R.  (kk,  10  Id. 
263;  L(mkmlk,  O.,  ilk  l^  R.  B.  Co.  V.  Mah€m^  7  Id.  226,  2a»,  mti^ 

cipal 
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Vanob  V.  Throckmorton. 

[5  BUBB,  4L] 

bniKSKPKK — GuxsT  OB  BoARDKB. — The  lengtli  of  time  a  penoa  stops  at 
an  inn  is  immaterial  in  determining  whether  he  is  a  goest  or  a  boarder; 
the  question  is.  Has  he  retained  his  character  as  a  traveler  T 

PnaoN  Who  Entebs  into  Special  Contract  to  Board  and  Sojourv 
AT  Inn  is  not  in  the  sense  of  the  law  a  giiest,  but  ia  deemed  a  hoarder. 

Iknkeepxr  is  Held  to  Stricter  Liabilitt  for  Goods  of  GuEanra  at  his 
house  than  for  the  goods  of  boarders  thereat. 

Innkeeper  mat  Exonerate  Himself  from  LiABiLrnr  for  Loss  of  Goods 
of  his  Guest,  by  showing  that  the  gnest  has  taken  upon  himself  ex- 
dnsively  the  control  of  his  own  goods.  His  liability  is  only  co^extensive 
with  his  custody  and  control,  and  his  pledge  of  the  integrity  of  his  ser- 
▼aiits;  and  the  question  of  custody  and  control  depends  upon  facts  in> 
dicative  of  intention. 

Landlord  is  Prima  Facie  Responsible  for  Such  Things  as  Travelers 
MAT  BE  Pbesumed  TO  Takb  generally  as  their  paraphernalia,  regarding 
the  circumstances  and  situation  of  each  as  apparent  from  his  style  and 
maimer  of  traveling.  For  any  further  responsibility,  he  must  be  shown 
to  have  undertaken  it,  by  evidence,  either  direct  or  circumstantial. 

Prima  Facie  Law  will  not  Impose  upon  Landlord  Rbsponsibilitt  foe 
Silver- WARE,  Bbd-glothino,  Books»  Money,  etc.,  especially  to  mere 
boarders. 

Where  Landlord  Shows  that  Goods  of  Guest  were  DBsrrROTED  bt 
FiKE,  this  should  be  regarded  as  exonerating  him  from  liability,  unless 
it  be  made  to  appear  that  he  or  those  for  whose  oondnot  he  is  responsi- 
ble caused  the  fire,  or  failed  to  extingnish  it. 

The  opinion  states  the  case. 

W.  A.  Hooe  and  Nat.  Gailher^  for  the  appeUants. 

J.  B.  Thompson^  Sen.,  J.  B.  Thompsony  Jr.<,  P.  R,  Thompson^ 
J.  B.  T.  DaviesSy  for  the  appellees. 

By  Court,  Williams,  C.  J.  Mrs.  Vance,  her  two  daughters, 
son,  and  servant,  were  boarding  at  the  Gait  House,  in  Louis- 
ville, kept  by  Throckmorton  and  Anderson,  when  it  was  de- 
stroyed by  fire,  on  the  night  of  January  10,  1865. 

W.  L.  Vance  and  his  family  lived  in  one  of  the  interior 
counties  of  the  state,  but  because  of  the  disturbance  and  dan- 
gers of  the  late  war,  and  because  he  was  much  from  home,  he 
took  his  family  to  Louisville,  together  with  their  wardrobe 
and  silver-ware,  and  most  of  their  family  paraphernalia,  and 
by  special  contract  became  boarders  at  the  Gait  House,  a 
leading  hotel  of  the  city,  and  were  so  boarding  when  appellees 
became  the  lessees  and  landlords,  January  1,  1865,  and  con- 
tinued, under  the  same  special  agreement,  with  three  rooms, 
over  which  they  seemed  to  exercise  general,  if  not  exclusive. 
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control.  Their  diamond  jewelry  was  deposited  in  the  safe  of 
the  hotel;  but  their  rich  wardrobe,  and  other  ooetly  artideSi 
consisting  of  books,  writing-desk,  pictures,  albums,  opera- 
glasses,  handkerchief-case,  toilet-glass,  hair-braids,  waterfalls, 
trunks,  velvet  and  fine  worsted  quilts,  and  other  fine  bed- 
clothing,  silver  spoons  and  forks,  fruit-baskets,  preserve  and 
sugar  stands,  and  many  other  articles  of  various  kinds, 
amounting  in  value  to  some  $13,422.85,  were  in  their  rooms, 
and  were  almost  totally  destroyed. 

This  suit  was  brought  by  the  landlords  to  recover  for  the 
ten  days'  boarding,  to  which  appellant  pleaded  an  off-set  for  the 
lost  articles;  and  the  jury  having  found  for  plaintiffs  for  their 
board  bill,  and  against  defendants  on  their  counterclaim,  they 
seek  a  reversal. 

This  case  necessarily  involves  several  'important  ques- 
tions:— 

1.  Were  the  landlords  under  the  same  responsibilities  to 
these  persons  as  to  ordinary  transient  travelers? 

2.  Were  they  responsible  for  other  things  than  the  traveling 
paraphernalia? 

3.  Was  the  destruction  of  the  hotel  by  fire  such  a  casualty 
as  they  were  responsible  for,  unless  it  be  shown  to  have  been 
caused  by  their  negligence,  or  those  under  them? 

In  Story  on  Bailments,  section  469,  it  is  said:  "In  point  of 
fact,  the  origin  of  the  common  law  may  be  clearly  traced  up  to 
the  Roman  law,  from  which  the  common  law  without  adequate 
acknowledgment,  has,  from  time  to  time,  borrowed  many  of 
the  important  principles  which  regulate  the  subject  of  con- 
tracts." 

This  is  in  the  seventh  article  of  chapter  6,  and  which  is  de- 
voted to  the  subject  of  innkeepers. 

In  section  477,  same  article,  in  stating  who  are  to  be  deemed 
guests,  he  says:  "The  length  of  time  that  a  man  is  at  an  inn 
makes  no  difference,  whether  he  stays  a  week,  or  a  month,  or 
longer;  so  always,  that  although  he  is  not  strictly  trans:ent| 
he  retains  his  character  as  a  traveler;  but  if  a  person  comes 
upon  a  special  contract  to  board  and  sojourn  at  an  inn,  be 
is  not,  in  the  sense  of  the  law,  a  guest,  but  he  is  deemed  a 
boarder." 

As  Mrs.  Vance  and  her  family  were  not,  in  the  legal  sense, 
guests,  but  boarders,  the  responsibilities  of  the  landlords  were 
of  a  different  character,  and  not  to  be  regulate^  by  the  rigid 
roles  which,  as  matters  of  public  policy,  both  the  civil  and 


April,  1868L]         Vavcb  «•  Thbocxmosiqv.  829 

eommon  Unr  h^n  adopted  in  regulating  the  liabHitiee  of  inn* 
keepers  to  their  gaeste.  Besides,  in  this  case,  it  is  manifest 
that  Mrs.  Vande  and  her  daughters  had  the  exclusive  control 
of  not  only  their  traveling  wardrobe,  but  all  the  other  things, 
save  the  jewelry,  which  was  deposited  in  the  safe. 

In  section  483,  Story  says  the  innkeeper  may  be  exonerated 
*^  by  showing  that  the  guest  has  taken  upon  himself  exclu- 
sively the  custody  of  his  own  goods";  and  as  said  by  this 
court  in  Weiringer  v.  Taylor^  1  Bush,  276,  "the  innkeeper's 
responsibility  is  only  co-extensive  with  his  custody  and  con- 
trol, and  his  pledge  of  the  integrity  of  his  servants;  and  the 
question  of  custody  and  control  depends  on  facts  indicative  of 
intention."  This  exoneration  extends  even  against  thefts  not 
committed  by  the  landlord,  his  servants,  or  boarders,  or  other 
persons  in  his  service;  '*  and  the  burden  of  proof  in  such  case 
is  on  the  guest  whose  goods  are  stolen  ":  Story  on  Bailments, 
sec.  4G8  a.  The  reason  assigned  for  this  by  the  Roman  law 
is,  that  the  innkeeper  has  no  right  of  choice  as  to  the  persons 
who  may  come  to  his  inn  as  travelers,  but  he  is  bound  to  re- 
ceive them;  whereas,  his  servants  and  his  boarders  are  ad- 
mitted and  selected  by  his  own  choice:  Id.,  sec.  466  a. 

In  Pettigrew  v.  Bamum,  11  Ind.  434  [69  Am.  Dec.  212],  it 
was  held  by  the  supreme  court  of  Indiana  that  an  innkeeper 
is  responsible  for  the  guest's  baggage  only,  and  that  this  term 
does  not^  include  merchandise  or  other  valuables,  such  as  sil- 
ver knives,  forks,  and  spoons.  We  think  it  is  but  reasonable 
that  the  landlord  should  be  held  prima  facie  responsible  for 
such  things  as  travelers  may  be  presumed  to  take  generally 
as  their  traveling  paraphernalia,  regarding  the  circumstances 
and  situation  of  each  as  apparent  from  the  style  and  manner 
of  traveling;  and  if  responsibility  beyond  this  is  attempted  to 
be  fixed  on  the  landlord,  it  must  be  shown,  by  evidence  direct, 
or  circumstantially,  that  he  undertook  such  extraordinary 
liability. 

Pnma  faciey  the  law  would  not  impose  upon  the  landlord 
responsibility  for  silver-ware,  bed-clothing,  books,  money,  etc., 
especially  as  to  mere  boarders. 

The  destruction  of  the  hotel  by  fire  is  not  satisfactorily  ac- 
counted for.  Mrs.  Vance  and  her  daughters  seemed  to  appre- 
hend it  was  by  the  incendiary  act  of  a  former  servant  of  theirs, 
who  was  then  in  the  city,  and  who  had,  as  they  believed,  on 
former  occasions,  attempted  to  fire  their  dwelling;  whilst  one 
or  both  of  the  landlords  seemed  to  think  that  it  likely  took 
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fire  by  pouring  down  the  dumb-waiter,  made  of  plank,  and 
not  lined  with  tin,  ashes  from  the  upper  stories;  but  however 
this  may  be,  it  was  a  most  disasterous  casualty,  both  to  the 
lessees  and  owners  of  the  hotel;  and  nothing  in  the  case  shows 
it  was  from  negligence,  unless  the  want  of  metallic  lining  in 
the  flue  or  dumb-waiter  should  be  so  determined.  Bat  no 
attempt  was  made  to  show  that  this  flue  had  been  recently 
erected,  or  that  a  metallic  lining  had  ever  been  in  it;  or  if  so, 
that  it  had  been  recently  taken  out;  and  so  far  as  appears,  it 
may  be  presumed  that  this  flue  or  dumb-waiter  had  been  used 
«ince  the  first  erection  of  the  house,  in  its  then  condition,  and 
that  no  previous  casualty  had  occurred  from  such  use. 

The  pretor's  edict  in  the  Roman  law,  declaring  that  if  ship- 
masters, innkeepers,  and  stable-keepers  did  not  restore  what 
they  had  received  to  keep,  he  would  give  judgment  against 
them,  was  construed  to  mean  that  the  bailees  were  liable  in 
every  case  of  loss  or  damage,  although  happening  without  any 
•default  on  their  part,  unless  it  happened  by  what  was  called 
a  fatal  damage;  but  losses  by  fire,  burglary,  and  robbery  seem 
to  have  been  deemed  losses  by  fatal  damages,  as  well  as  those 
by  shipwreck,  by  lightning,  by  pirates,  and  by  superior  force: 
Story  on  Bailments,  sec.  464. 

We  think  this  but  a  reasonable  doctrine;  and  though,  prima 
faciej  the  landlord  should  be  held  liable  to  restore  the  bag- 
gage of  his  guest,  yet  when  he  shows  its  destruction  by  fire, 
this  should  be  regarded  as  exonerating  him  from  liability, 
unless  it  be  made  to  appear  that  he,  or  those  for  whose  con- 
duct he  is  responsible,  by  negligence  caused  the  fire,  or  &iled 
to  extinguish  it. 

The  instructions  given  were  as  favorable  to  appellants  as 
the  law  admits,  and  no  error  to  their  prejudice  in  refusing  in- 
struction is  perceived;  hence  the  judgment  is  afl&rmed.  ' 
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—  Thia  question  ia  axbaxutiyely  diaomsed  in  the  note  to  McDamieh  t.  Mob- 
'huon,  62  Am.  Deo.  586  et  seq.  Traveler  who  enters  an  inn  as  a  gnest  does 
not  oease  to  be  sach  by  proposing  to  remain  a  given  number  of  day%  or  by 
aeoertaining  the  price  that  will  be  charged  for  his  entertainment^  or  by  pay- 
tng  in  advance  for  a  part  or  the  whole  of  the  entertainment^  or  paying  for 
what  he -has  occasion  for,  as  his  wants  are  sapplied:  PinhertOM  ▼.  Woodward^ 
91  LI  667,  and  note. 

iHincxmEB,  Imsubib  ov  Qooni  Imtkustju)  to  his  Cabs. — Innkeeper's 
responsibility  for  goods  of  gnest  approximates  insoranoe  of  snch  artielse 
when  oonflded  to  his  care:  Weigmger  ▼.  Ta^hr,  89  Am.  Deo.  026.  He  is 
liablerfor  a  loss  oocasioned  by  robbery  or  bnrglaxy:  PImkuiom  ▼.  Wcodwatd, 
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91  I(L  657.  And  it  is  not  neoenary  in  sach  a  case  that  the  goods  shonld  hvn 
been  delivered  into  the  penonal  costody  of  the  innkeeper:  Bumw»  ▼.  Trieber, 
S3  Id.  590.  The  innkeeper  is  insurer  of  goods  committed  to  his  oostody  by 
a  gaest  onleas  the  loss  is  due  to  culpable  negligence  or  fraud  of  the  gnest^  or 
to  the  act  of  God  or  the  public  enemy.  He  is  liable  for  their  loss  by  firs 
although  the  ori^n  of  the  fire  is  unknown,  the  guest  being  free  from  negli- 
gence: HtUeU  ▼.  Swifts  88  Id.  405.     See  notes  to  above  cases. 

For  What  Amouht  of  Ooods  Rbspohsiblb.  — Innkeeper  is  fnima  facie 
responsible  for  Bach,  articles  oi  guest  as  apparel  worn  at  the  time,  watch, 
and  pocket-money,  which  are  not  expected  to  be  delivered  to  the  innkeeper 
for  safe-keeping,  and  the  retention  of  them  in  the  guest's  room  neither  keeps 
them  from  the  implied  custody  of  the  innkeeper,  nor  implies  a  waiver  of  his 
respoosibility :  Wdringer  v.  Tmfhr,  89  Am.  Dec.  628.  Where  guest  gives  into 
the  custody  of  the  innkeeper  a  sum  of  money  which  is  afterwards  stolen,  he 
cannot  then  claim  that  it  was  a  larger  sum  than  the  guest  might  need  for  his 
reascmable  expenses:  Pinhetton  v.  Woodwaird^  91  Id.  657. 

Whebb  Guest  Absumbs  Cubtodt  ov  ms  Own  Goods  in  such  a  way  as 
to  indicate  that  he  does  not  trust  the  innkeeper,  and  concedes  to  him  no 
control,  the  innkeeper  will  not  be  liable  for  their  loss  unless  they  were  stolen 
by  some  of  his  servants,  whose  honesty  and  fidelity  he  is  presumed  to  gusi^ 
antes:  WeMn^fer  v.  TViylbr,  89  Am.  Deo.  626.  To  the  same  effect  is  Burrom 
V.  Trieber,  83  Id.  590;  JSTocf/cy  v.  Upthaw,  86  Id.  654^  and  notes. 
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f6  Bush,  M.] 

Btjcnnm  Imfosivo  Tax  on  Fobeioh  Insu&avoi  Coicpant  dodio  BoBnrm 
nr  Kkntuckt  Hiohbb  than  that  Imposed  upon  those  incorporated 
under  the  laws  of  that  state  is  constitutional,  and  does  not  violate  that 
provision  of  the  federal  constitution  which  declares  that  "the  citisens 
of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of 
dtiaens  in  the  several  states.** 

To  RioooNiZB  BioBT  of  Cobpobation  Cheated  bt  One  State  to  Fobgi 
ITS  Pbbskncb  and  Business  into  Another  State  is  to  allow  a  state 
to  gtre  its  own  laws  an  extraterritorial  operation,  and  to  aUow  its  arti- 
ficial creation  to  transport  its  laws  into  the  sovereignty  of  a  neighbor 
over  the  positive  enactments  of  such  neighbor,  for  its  very  presence^ 
power,  and  capacities  are  by  virtue  of  its  charter. 

Law  DiacBiKiNATiNo  against  Fobeion  Insubanoe  Coicpanies. — Where 
the  law  of  the  state  where  the  plaintiff  corporation  was  ehsrtered  die* 
criminates  against  companies  incorporated  in  the  several  states  outside 
of  said  state^  it  is  singularly  inconsistent  for  it  to  come  into  our  courts 
snd  assail,  as  unconstitutional,  retaliatory  legislation  by  this  state. 

Obrpobation  is  Citizen  so  Fab  as  Relates  to  Bjcudence  in  State 
whebb  It  is  Inodbfobated,  within  the  meaning  of  the  federal  oon*ti- 
ttttion  regulating  jurisdiction  in  suits  "between  citixens  of  different 
statesy**  but  is  not  a  citizen  for  all  the  broad  and  numerous  purposes 
contemplated  by  the  provision  declaring  that  "the  citizens  of  each 
ifeste  shall  be  entitled  to  all  the  privileges  sod  immnaities  of  dtizens  of 
the  ssfvenl  statss." 
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ov  SovEKEioNTT  BT  Whioh  It  IS  Crbatxd.  It  ezists  only  in  oontom- 
plation  of  law,  and  by  the  force  of  law;  and  wbera  that  law  oeaaes  ta 
operate,  and  ia  no  longer  obligatory,  the  corporation  can  have  no  exist- 
ence. Every  power  which  a  corporation  exerciaea  in  another  itate  de- 
pends for  its  validity  upon  the  laws  of  that  state. 
Frai^klin  Cibccit  Court  has  Jurisdiction  under  the  statnte  of  actions 
by  the  commonwealth  to  recover  a  debt  dne  it»  whether  a  penalty  or 
forfeiture,  when  the  attorney-general  shall  think  proper  to  bring  ths 
action  therein. 

The  opinion  states  the  case. 

Humphrey  J  Marshall^  and  William  Atwood^  for  the  appellanti. 

John  RodmaUj  attomey^eneralj  for  the  appellee. 

By  Court,  Williams,  C.  J.  By  section  4,  article  4,  chapter 
83,  2  Stanton's  Revised  Statutes,  246,  the  tax  on  agents  of 
any  insurance  company  not  chartered  by  the  legislature  of 
Kentucky  was  fixed  at  two  and  one  half  per  cent  on  all  pre- 
miums received  within  this  state,  which,  by  a  subsequent  act 
of  February  18,  1864  (Myers's  Supplement,  410),  was  raised 
to  five  per  cent  on  such  premiums.  By  section  5  of  said  arti- 
cle, it  was  made  the  duty  of  agents  to  report  on  first  Mondays 
in  May  and  November  to  the  county  clerk  where  he  was  tran* 
sacting  business,  under  oath,  all  premiums  received  or  agreed 
to  be  received  for  the  past  six  months,  and  pay  said  tax;  and 
for  any  default  a  forfeiture  of  one  thousand  dollars  was  de- 
nounced, and  the  same  penalty  was  also  denounced  against 
the  principal,  to  be  recovered  by  "  proper  remedies  in  law  or 
equity." 

These  appellants  being  foreign  insurance  companies  or 
agents  therefor,  doing  business  in  this  state,  and  failing  to 
comply  with  said  statutes,  several  suits  were  brought  by  the 
state  in  its  fiscal  court,  being  the  Franklin  circuit  court,  to 
recover  the  penalties  under  said  statutes;  and  having  recov- 
ered several  judgments,  the  appellants  seek  a  reversal. 

Two  main  questions  are  involved:  1.  The  constitutional 
validity  of  said  statutes;  2.  The  jurisdiction  of  the  fiscal 
court. 

It  is  insisted,  inasmuch  as  this  is  a  higher  tax  than  is  im- 
posed on  our  insurance  companies,  that  said  enactments  con- 
flict with  the  first  clause  of  section  2,  article  4,  United  States 
constitution,  declaring  that  *'  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in 
the  several  states";  and  in  conflict  with  the  decisions  of  the 
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supreme  court  of  the  United  States  in  Louiaville  and  CharUatan 
R.  R.  Co,  y.  LeUon,  2  How.  497;  Rumdle  v.  Delaware  and  Rari- 
tan  Canal  Co.j  14  Id.  100;  Northern  Indiana  R.  R,  Co.  v.  Michir 
gan  Central  R.  R.  Co.,  15  Id.  240;  Marshall  v.  Baltimore  and 
Ohio  R.  R.  Co. J  16  Id.  178;  Covington  Draw  Bridge  Co.  v.  Shep* 
herd,  20  Id.  202;  Ohio  and  Missimppi  R.  R.  Co.  v.  Wheeler,  1 
Blackf.  297. 

All  these  cases,  however,  were  determinations  as  to  the  juris- 
diction of  the  federal  courts  and  expoundings  of  section  2, 
article  3,  United  States  constitution,  as  to  jurisdiction  in  suits 
"between  citizens  of  different  states/'  and  the  judiciary  acts 
conferring  jurisdiction  in  suits  between  '*  citizens  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  another  state." 

Previous  to  the  case  of  LouiaviUe  and  Charleston  R.  R.  Co. 
V.  Letsony  supra^  the  supreme  court,  in  several  cases  where  a 
corporation  of  another  state  than  the  one  where  the  suit  was 
brought  was  a  party,  had  gone  behind  the  act  of  incorporation 
to  ascertain  whether  any  of  the  incorporators  were  residents  of 
the  state  in  which  the  suit  was  brought,  and  if  found  to  be  so, 
refused  to  the  federal  courts  jurisdiction;  but  these  cases  were 
decided  upon  the  authority  of  an  early  and  illy  considered 
case,  and  presented  many  absurdities  and  hardships,  and  were 
not  satisfactory  to  either  the  court  or  profession  in  their  theory 
or  results.  Finally  Letson,  a  citizen  of  New  York,  sued  the 
Louisville  and  Charleston  Railroad  Company  in  the  federal 
court  of  the  South  Carolina  district,  averring  that  he  was  such 
citizen  of  another  state,  and  that  the  defendant  was  an  incor- 
porated company,  and  inhabitant  and  citizen  of  South  Caro- 
lina; to  which  it  responded,  that  two  of  its  incorporators 
were  citizens  of  North  Carolina;  therefore,  as  the  plaintiff  was 
a  citizen  of  one  state.  New  York,  and  the  defendant  not  a  citi- 
zen of  another,  but  of  other  states,  to  wit.  South  and  North 
Carolina,  that  the  federal  courts  had  no  jurisdiction;  to  which 
a  demurrer  was  sustained,  and  it  went  up  on  this  isolated 
question. 

This  being  ao  entirely  new  presentation  of  the  constitutional 
declaration  of  judicial  power  and  the  congressional  enactments 
conferring  jurisdiction,  it  afforded  the  court  an  opportunity  to 
review  its  former  decisions,  and  place  the  jurisdiction  of  the 
courts  upon  a  more  harmonious,  consistent,  and  rational  the- 
ory, comporting  more  with  the  genius  of  the  federal  constitu- 
tion and  legislative  enactments.  It  was  then  determined  that 
a  oorporatioQ  deriving  its  powers  from  a  state  legislature,  hav- 
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ing  its  location  and  business  in  such  state,  was  an  artificial 
person,  a  legal  entity,  a  statutory  being,  with  capacities  of 
suing  and  being  sued,  contracting  and  being  contracted  with, 
purchasing  and  holding  and  selling  property,  with  a  name  and 
a  location,  and  a  citizen  within  the  meaning  of  the  constita- 
tion,  declaring  judicial  power,  and  the  acts  of  Congress  con- 
ferring jurisdiction  on  the  federal  courts,  so  far  as  to  give  it  a 
BtatvSj  as  a  citizen,  in  the  federal  courts  for  the  adjustment  of 
rights,  either  for  or  against  it,  independent  of  the  personal 
character  or  location  of  its  corporators. 

That  such  artificial  being  is  a  single  identity,  with  such 
rights  and  responsibilities  alone  as  are  conferred  by  its  char- 
ter, and  a  single  inhabitant,  and  to  a  qualified  extent  a  citizen 
of  the  state  by  whose  authority  and  within  whose  territory  it 
exists,  independent  of  or  without  reference  to  its  corp6rators, 
we  think  now  beyond  question;  and  hence  within  the  mean- 
ing of  said  constitutional  provision  and  congressional  enact- 
ments^ declaring  and  conferring  jurisdiction  upon  the  United 
States  courts.  As  it  has  the  capacity  of  suing  and  being  sued, 
why  Bhall  it  not  have  the  privilege  of  all  the  forums,  either 
state  or  federal,  secured  to  all  citizens,  to  prosecute  and  defend 
its  rights,  without  regard  to  the  number,  location,  or  character 
of  its  corporators?  But  does  this  make  it  a  citizen,  for  all 
the  broad  and  numerous  purposes,  and  to  protect  tlie  various, 
numerous,  and  fundamental  rights  of  the  citizen,  as  declared 
in  said  section  2,  article  4,  United  States  constitution? 

How  could  a  corporation  of  another  state,  which  by  its  char- 
ter was  only  invested  with  limited  and  specific  powers,  exer- 
cise in  this  state  "all  the  privileges  and  immunities "  of  natural 
persons,  citizens  of  either  that  or  any  other  or  of  this  stdte? 
This  clause  of  the  constitution,  as  was  said  by  this  court  in 
Commonwealth  v.  Milton,  12  B.  Mon.  212  [54  Am.  ^ec.  522], 
was  adopted  to  secure  the  natural,  common,  and  funaamental 
rights  of  the  citizen,  such  as  pertain  to  all  free-born,  whetlier 
male  or  female,  young  or  old,  rich  or  poor.  With  the  securing 
these  natural  and  common  rights  by  the  government  comes 
correlative  duties  by  the  citizen  to  bear  its  burdens,  defend  its 
rights,  and  perform  such  duties  as  may  legally  be  enjoined, 
many  of  which  an  artificial  being,  a  mere  legal  entity,  could 
neither  bear,  observe,  nor  perform.  It  in  fact  is  a  being  un- 
known to  the  constitution,  and  only  to  be  called  into  being 
and  invested  with  a  legal  existence  and  with  legal  capacities 
by  the  fiat  of  some  legislative  body;  and  so  far,  and  only  so 
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far,  as  it  may  have  legal  existence  and  powers  and  rights,  a» 
manifested  hj  its  special  act  of  incorporation,  can  it  in  any, 
even  the  most  limited,  sense  be  regarded  as  an  inhabitant  or 
citizen. 

In  the  case  of  Bank  of  Augusta  v.  EarUf  13  Pet.  484,  Chief 
Justice  Taney,  in  delivering  the  opinion  of  the  court,  with 
great  power  and  logic,  demonstrated  that  an  act  of  incor- 
poration was  a  high  exercise  of  sovereignty,  and  could  be  en- 
forced extraterritorially,  or  within  the  sovereignty  of  another 
state,  only  by  the  comity,  either  of  its  statutory  laws,  or  as 
part  of  its  common  law,  as  administered  by  the  judiciary; 
and  that  it  was  perfectly  competent  for  one  sovereignty  or 
state  to  prohibit,  by  positive  law,  the  corporations  of  another 
sovereignty  or  state  from  doing  business  within  its  territory; 
but  that,  in  the  absence  of  any  positive  law,  the  comity  of 
nations  would  Vc  presumed  to  be  part  of  the  laws  of  each 
state  of  the  American  Union  towards  each  other;  and  that  a 
corporation,  with  power  to  transact  business  and  sue  extra- 
territorially, would  be  held  as  having  done  a  legal  and  legiti- 
mate business  within  another  state,  in  the  absence  of  any 
positive  law  forbidding  it  by  such  state. 

Said  the  court:  "  It  is  very  true  that  a  corporation  can  have 
no  legal  existence  out  of  the  boundaries  of  the  sovereignty  by 
which  it  is  created.  It  exists  only  in  contemplation  of  law, 
and  by  the  force  of  law;  and  where  that  law  ceases  to  operate, 
and  is  no  longer  obligatory,  the  corporation  can  have  no  exist- 
ence. It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty;  but  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  follow  that  its 
existence  there  will  not  be  recognized  in  other  places;  and  its 
residence  in  one  state  creates  no  insuperable  objection  to 
its  powers  of  contracting  in  another.  It  is,  indeed,  a  mere 
artificial  being,  invisible  and  intangible;  yet  it  is  a  person,  for 

certain  purposes,  in  contemplation  of  law Every  power, 

however,  of  which  we  are  speaking,  which  a  corporation  exer- 
cises in  another  state,  depends  for  its  validity  upon  the  laws 
of  the  sovereignty  in  which  it  is  exercised,  and  a  corporation 
can  make  no  valid  contract  without  their  sanction,  express  or 
implied." 

The  court  then  proceeds  to  adopt  the  rule  recognized  by 
foreign  nations,  and  as  laid  down  in  Story  on  Conflict  of  Laws, 
87,  that,  '^  in  the  silence  of  any  positive  rule  affirming  or  deny- 
ing or  restraining  the  operation  of  foreign  laws,  courts  of 
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justice  presame  the  tacit  adoption  of  them  by  th^r  owe  giw- 
emment,  unless  they  are  repugnant  to  its  policy  or  prejudicial 
to  its  interest.  It  is  not  the  comity  of  the  courts,  but  the 
comity  of  nations,  which  is  administered  and  ascertained  in 
the  same  way,  and  guided  by  the  same  reasoning  by  which 
all  other  principles  of  municipal  law  are  ascertained  and 

guided And  when  the  interest  or  policy  of  any  state 

requires  it  to  restrict  the  rule,  it  has  but  to  declare  its  will, 
and  the  legal  presumption  is  at  once  at  an  end." 

And  although  the  distinguished  chief  justice  who  rendered 
this  decision  rendered  some  of  the  later  decisions  as  to  the 
rule  of  citizenship  to  be  applied  to  corporations  in  ascertain- 
ing the  jurisdiction  of  the  federal  courts,  yet  he,  nor  any  other 
justice  rendering  said  decisions,  never  attempted  to  modify  or 
overrule  the  principles  so  adjudicated  in  this  case. 

The  reason  is  palpable.  In  this  Bank  of  Augusta  case,  the 
court  was  expounding  the  first  paragraph  of  section  1,  article 
4,  United  States  constitution;  in  the  other  cases,  they  were 
expounding  section  2,  article  3,  same  constitution;  the  one 
being  declared  for  the  protection  of  the  rights  of  the  citizen, 
the  other  to  define  the  judicial  power  and  jurisdiction  of  the 
federal  courts, — two  subjects  wholly  unlike  and  distinct  To 
transport  the  principles  governing  the  one  to  the  control  of  the 
other  is  to  produce  the  singular  anomaly  and  inconsietencj 
of  denying  to  the  courts  the  right  to  look  beyond  the  charter 
to  ascertain  its  individual  corporators  when  it  seeks  a  federal 
forum,  and  as  its  interest  may  demand;  and  then,  in  the  ad- 
judication of  its  rights,  to  demand  that  the  court  shall  look 
beyond  its  act  of  incorporation  and  ascertain  its  individual 
members,  in  order  to  protect  their  rights;  thus,  in  the  same 
suit,  before  the  same  forum,  having  a  corporation  denying  the 
power  of  the  court  to  go  behind  its  charter  to  ascertain  its 
members,  and  then  demanding  that  it  shall  do  so  to  ascertain 
them  and  their  individual  right. 

But,  as  said  by  this  court  in  Commonwealth  y.  Milton^  12 
B.  Mon.  212  [54  Am.  Dec.  522],  to  recognize  the  right  of  a 
corporation  created  by  one  state  to  force  its  presence  and 
business  into  the  territory  of  another  is  to  allow  a  state  to 
give  its  own  laws  an  extraterritorial  operation,  and  allow 
its  artificial  creation  to  transport  its  laws  into  the  sov- 
ereignty of  a  neighbor,  over  the  positive  enactments  of  such 
neighbor,  for  its  very  presence,  powers,  and  capacities  are  by 
virtue  of  its  charter.     It  is  easy  to  imagine  what  diBCordsi 
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faeartrbumiDgs,  and  disaeten  might  follow;  and  instead  of 
producing  that  congruous  harmony  so  desirable  in  a  union  of 
free  states,  and  so  eloquently  alluded  by  appellants'  counsel, 
its  opposite  might  reasonably  be  anticipated. 

The  policy,  interest,  and  desires  of  the  weaker  states  might 
be  overwhelmed  by  their  more  potent  neighbors.  A  favorite 
policy  in  Kentucky  and  some  other  states  against  tying  up 
lands  in  perpetuity  might  be  revolutionized  by  the  powers 
and  capacities  of  the  corporations  of  neighboring  states  to 
purchase  and  perpetually  hold  real  estate;  and  this  is  but 
one  of  numerous  phases  in  which  her  cherished  policy  on  vari- 
ous subjects  might  be  overcome  by  the  corporations  of  her 
neighbors,  if  they  are  to  be  regarded  as  citiaens,  and  within 
the  protection  of  section  2,  article  4,  constitution  of  the  United 
States,  and  thereby  beyond  the  discriminating  control  of  the 
state  legislature. 

It  will  at  onoe  be  perceived  that  if  the  state  can  no  more 
discriminate  against  the  corporations  of  a  neighboring  state 
than  against  her  natural  dtisens  and  inhabitants,  then  the 
state  can  no  more  exclude  them  from  business,  or  the  holding 
of  her  lands,  or  other  privOeges  secured  to  her  citizens.     Be- 
sides, another  singular  inconsistency  would  flow  from  such  a 
determination  on  our  part;  for  these  are  corporations  of  the 
state  of  New  York,  and  her  legislature  has  discriminated 
against  the  corporations  of  other  states,  and  her  courts  uphold 
her  laws  as  constitutional;  and  whilst  we  are  asked  by  insur- 
ance companies  of  New  York  to  admit  them  to  do  business  on 
the  same  footing  of  our  own,  that  state  refuses  to  let  our  in- 
surance companies  do  business  there  on  the  same  footing  with 
their  own.    But  this  class  of  discriminating  statutes  have  been 
before  the  courts  of  last  resort  in  several  of  our  sister  states, 
and  have  been  universally  upheld  by  well-considered  and  ex- 
haustive adjudications:  by  the  state  of  New  Jersey,  in  Tatem 
V.  WrigMj  23  N.  J.  L.  444;  by  the  state  of  New  York,  in  Fire 
Department  v.  Noble,  3  E.  D.  Smith,  449;  by  the  state  of  Vir- 
giinia,  in  Slaughter  v.  Commonwealth^  13  Gratt.  768;  and  by  this 
court  heretofbre,  in  Commonwealth  v.  Milton,  eupra,  in  a  well- 
consideied  and  lucid  opinion;    But  we  have  again  considered 
the  question,  through  respect  for  the  opinions  of  the  learned 
counsel  of  appellants,  and  inasmuch  as  there  had  been  but 
one  previous  opinion  of  this  courts  and  because  of  the  impor- 
taaoe  of  the  question,  having  herein  only  made  some  additional 
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suggestions,  without  wandering  over  precisely  the  same  beaten 
track. 

As  to  the  question  of  jurisdiction  in  the  Franklin  carcuit 
court,  if  this  depended  eitJier  on  article  15,  chapter  27, 1  Stan- 
ton's Revised  Statutes,  823,  or  sections  94, 101,  or  102,  Civil 
Code,  we  should  be  inclined  to  disallow  it;  but  section  492, 
Civil  Code,  provides  that  "  where  the  debt  due  the  common- 
wealth is  uncertain  in  amount,  or  depends  on  the  settlement 
of  a  complicated  account  or  transaction,  or  in  any  other  case 
in  which  the  attorney-general  thinks  proper,  he  may  bring  an 
action  therefor  by  ordinary  or  equitable  proceedings  in  the 
Franklin  circuit  court. 

This  section  unquestionably  confers  jurisdiction  on  the  fiscal 
court,  in  all  cases,  to  recover  a  debt,  whether  by  penalty  or 
forfeiture,  or  otherwise,  due  the  state,  when  the  attorney-gen- 
eral  shall  see  proper  to  resort  to  it. 

The  amendment  of  1864,  increasing  the  per  centum  to  be 
paid,  made  no  other  modification  in  the  original  act,  which 
held  the  constituent,  as  well  as  the  agent,  amenable  £ar  its  vio- 
lation in  doing  business  contrary  thereto. 

Judgments  affirmed. 

Taxation  ot  Forsiom  Cobpokations — DnoBDiiNATnro  AOAnnT  Tbbl 
— The  law,  as  laid  down  in  the  principal  case,  npon  the  right  of  a  itate  te 
impose  a  tax  upon  a  foreign  corporation,  aa  a  condition  npon  which  it  may 
enter  within  ita  borders  and  do  business  there,  is  well  settled,  and  ia  strictly 
in  accordance  with  nearly  all  the  cases  which  have  ever  toached  upon  this 
question.  That  a  foreign  corporation  ia  not  a  citizen  within  the  meaning  of 
the  federal  constitation  guaranteeing  to  the  citiaens  of  each  state  the  enjoy- 
ment of  all  the  piivileges  and  immunities  of  citizens  of  the  several  states,  is 
equally  well  settled.  The  power  of  a  state,  in  dealing  with  foreign  corpora- 
tions, is  absolute;  it  may  recognize  or  ignore  them,  or  accord  to  them  a  lim- 
ited or  qusdified  power  or  existence.  It  may  throw  open  its  doors^  and  admit 
them  within  its  borders  upon  terms  of  absolute  equality  with  its  own  incor- 
porations, or  it  may  impose  such  restrictions  upon  their  entry  as  it  sees  fit; 
and  none  can  question  its  motiTes  or  their  policy.  A  corporation  has  no 
legsd  existence  beyond  the  limits  of  the  sovereignty  where  it  is  created,  and 
is  entirely  dependent  upon  the  comity  of  other  states  to  which  it  migrates. 
They  may  exclude  it  absolutely,  or  they  may  impose  the  terms  upcm  which 
it  may  enter.  Foreign  corporations  can  exercise  none  of  the  powers  or  privi- 
leges conferred  upon  them  by  their  articles  of  incorporation  or  charters  with- 
out the  state  which  gave  them  existence,  except  by  the  comity,  or  by  the 
legislative  permission,  of  the  state  within  whose  borders  they  seek  to  enter. 
These  principles  were  first  definitely  settled  in  the  cases  of  Baaik  i^Augtuta 
V.  Earle,  13  Pet.  586,  and  Paul  v.  Virgmia,  8  WalL  168.  In  this  latter  case 
it  is  said:  "But  the  privileges  and  immunities  secured  to  citizens  of  each 
state  in  the  several  states  by  the  provision  in  question  are  those  privileges 
and  immnnitJes  which  are  common  to  the  dtiiens  in  the  latter  states^  under 
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ihdr  canstitation  and  laws,  by  yirtae  of  their  being  dtisens.  Special  priyi- 
leges  enjoyed  by  citixens  in  their  own  states  are  not  secured  in  other  states 
by  this  provision.  It  was  not  intended  by  the  provision  to  give  to  the  laws 
of  one  state  any  operation  in  other  states.  They  can  have  no  such  operation, 
except  by  the  permission,  express  or  implied,  of  those  states.  The  special 
privileges  which  they  confer  most,  therefore,  be  enjoyed  at  home,  unless  the 
asaent  of  other  states  to  their  enjoyment  therein  be  given.  Now,  a  grant  of 
corporate  existence  is  a  grant  of  special  privileges  to  the  corporators,  en- 
abling them  to  act,  for  certain  designated  purposes,  as  a  single  individnal, 
and  exempting  them  (unless  otherwise  specially  provided)  from  individual 
liability.  The  corporation,  being  the  mere  creation  of  local  law,  can  have 
no  legal  existence  beyond  the  limits  of  the  sovereignty  where  created.  As 
said  by  this  court  in  Bamk  qf  Augvuta  v.  Earle^  '  it  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  another  sovereignty.'  The  recognition  of 
its  existence  even  by  other  states,  a  comity  which  is  never  extended  where 
the  <*Tift«"^^  of  the  corporation  or  the  exercise  of  its  powers  are  prejudicial 
to  their  interests  or  repugnant  to  their  policy.  Having  no  absolute  right  of 
reeognition  in  other  states,  but  depending  for  such  recognition  and  the  en- 
forcement of  its  contracts  upon  their  assent,  it  follows,  as  a  matter  of  course, 
that  such  assent  may  be  granted  upon  such  terms  and  conditions  as  those 
states  may  think  proper  to  impose.  They  may  exclude  the  foreign  corpora- 
tion entirely;  they  may  restrict  its  business  to  particular  localities;  or  they 
may  exact  such  security  for  the  performance  of  its  contracts  with  their  citi- 
zens as,  in  their  judgment,  will  beet  promote  the  public  interest.  The  whole 
matter  rests  in  their  discretion."  The  court  continue  by  saying  that  any 
other  coostmction  of  the  law  would  result  in  giving  to  local  legislation  an 
extratenitonal  operation  utterly  destructive  of  the  independence  and  har- 
mony of  the  states. 

The  reasoning  of  Mr.  Chief  Justice  Breese,  in  Ducat  v.  OAico^o,  48  IlL  172- 
179,  is  very  clear  and  forcible;  after  quoting  from  Bank  qfAugtuia  v.  Barle, 
Mpm,  he  says:  "These  passages  from  that  opinion  settle  us  in  our  convic- 
tions that  corporations  have  no  eUUus  in  states,  as  citizens  of  the  state  cre- 
ating them,  and  when  they  come  into  this  state  to  do  business  and  make 
profits^  a  discrimination  can  be  rightfully  made  between  them  and  our 
domestic  corporations  of  the  same  character;  that  if  it  should  be  deemed 
good  policy  by  the  legislature,  they  could  be  so  taxed,  or  otherwise  burdened, 
as  to  compel  them  to  leave  the  state.    They  may  be  regarded  as  a  benefit  or 
a  nuisance  according  to  the  caprice  of  the  legislature,  they  not  being  citizens 
in  any  approved  sense  of  that  term,  which  can  be  correctly  understood  in  no 
other  sense  than  that  in  which  it  was  understood  in  common  acceptation 
when  the  constitution  was  adopted,  and  aa  it  is  universally  explained  by 
writers  on  government,  without  an  exception.    A  citizen  is  of  the  gentu 
homo,  inhabiting  and  having  certain  rights  in  some  state  or  district.     Such 
a  being,  if  a  citizen  of  New  York,  or  of  any  other  state  of  this  Union,  is 
for  many  purpoeee  a  citizen  of  this  state  and  of  all  the  other  states,  and  is 
entitled  to  all  such  privil^ee  and  immunities  within  the  purview  of  the  con- 
atitation  aa  the  citizens  of  those  states,  permanently  residing  therein,  are 
entitled  ta    Theee  are  personal  privileges,  many  of  which  are  specified  in 
the  case  of  Cor/M  v.  ChryeU,  4  Wash.  C.  0.  371,  cited  approvingly  by  ap- 
pellant.   These  privileges  attach  to  him  in  every  state  into  which  he  may 
eater,  as  a  human  being,  ~  as  a  person  with  faculties  to  appreciate  them, 
•ad  enjoy  theniy  not  to  an  intangibility,  a  mere  legal  entity,  an  invisible 
aitifioial  being,  but  to  the  man  made  in  God's  own  image.    TbiB  individnal 
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Qitizeii  has  the  power  of  making  from  plaoe  to  plao%  as  his  biumess  or  hif 
pleasure  may  prompt.  He  has  rights  which  sre  so  important  as  to  mske  it 
desirable  that  they  should  be  nnif orm  throughout  this  broad  sad  expended 
Union,  which  in  order  to  promote  mutual  friendship,  and  free  sodal  or  bnsio 
ness  intercourse  among  the  people  of  the  several  states,  were  placed  by  thii 
clause  of  article  4  under  the  protection  of  the  federal  government.  la 
the  case  of  corporations,  no  such  reason  exists.  Corporations,  in  the  stsioi 
of  their  creation,  are  not  entitled  to  the  privileges  or  'ri^ti^'  as  appelhat 
claims,  of  the  citiiens  of  such  states.  They  oaonot  vote  at.  electioni,  they 
are  inA^Tg M<»  to  any  publio  office,  they  cannot  be  ezacuton,  administrstoni 
or  guardians.  They  sre  artificial  beingB,  endowed  only  with  such  powers 
and  privileges  and  rights  as  their  creator  thought  proper  to  bestow  upon 
them.  They  have  not  the  power  of  locomotion,  and  of  conrsa  are  not  fit 
subjects  in  the  view  above  ezpreased,  of  the  oonstitntional  dsase  on  wfaidi 
this  case  turns.  Not  being  able  to  go  into  the  states  of  the  Union  at  their 
corporate  will  and  pleasure,  and  exercise  their  faculties  therein,  they  cannot 
by  any  reasonable  and  just  view  of  that  clause  be  deemed  as  coming  within 
its  spirit  or  object." 

The  views  ss  hereinabove  expressed  have  been  adopted  by  a  large  nomber 
of  ably  considered  cases.  In  Taiem  v.  Wrighl,  23  K.  J.  L.  429,  the  court  say 
that  when  a  corporation  goes  beyond  the  limits  of  its  sovereignty,  end  laeki 
to  enter  another,  it  must  submit  to  such  terms  as  the  latter  sees  fit  to  ixo- 
pose.  So  in  the  Ohio  case  of  Western  Union  TeL  Co.  v.  Jlie^er,  28  Ohio  St 
639,  the  law  is  laid  down  that  foreign  corporations  may  be  exdnded  from  that 
state  altogether,  or  admitted  on  such  terms  as  the  state  may  prescribe;  that 
they  are  not  citizens  within  the  meaning  of  the  federal  constitution  "enti- 
tled to  all  the  privileges  and  immunities  of  citiaens  in  the  several  atates," 
and  that  they  can  exercise  none  of  their  powers  or  franchises  within  that 
state  except  by  comity  or  under  legislative  consent.  **  A  corporation  crested 
by  Indiana  can  transact  business  in  Ohio  only  with  the  consent^  express  or 
implied,  of  the  latter  state.  This  consent  may  be  aocompanied  by  such  eon* 
ditions  as  Ohio  may  think  fit  to  impose;  and  these  conditions  mnst  be  deemnd 
valid  and  effectual  by  other  states,  and  by  this  courts  provided  they  srs  not 
repugnant  to  the  constitution  or  laws  of  the  United  States,  or  inoonsisteffifc 
with  those  rules  of  public  law  which  secure  the  jurisdiction  and  anthoaity  of 
each  state  from  encroachment  by  all  others^  or  that  principla  of  natursl  jua- 
tice  which  forbids  condemnation  without  opportunity  for  dttfense"!  I^^ 
eUe  Jna.  Co.  v.  French,  18  How.  407.  "I  have  no  doubt  of  the  power cf  the 
general  assembly  of  Virginia  to  forbid  foreign  cwporations  from  engaging  in 
any  pursuit  within  the  state,  and  of  consequence^  to  grant  permission  to  en« 
gage  therein  only  upon  terms ":  Shmghter  v.  ComfnonweaUh,  13  Gratt.  773. 
Again,  in  Peopfe  V.  i^re  ^ssodo^iofi  (/PAOoddlp^ 

in  an  able  opinion,  says,  in  speaking  of  a  foreign  corporation:  "  It  is  a  capo- 
ration  organized  and  existing  under  the  laws  of  Pennsylvania;  a  creatare  d 
those  laws,  and  beyond  their  jurisdiction,  carrying  its  corporate  life  and  ex- 
istence only  by  sufferance  and  upon  an  express  or  implied  oonsentb  It  could 
not  come  within  our  jurisdiction,  or  transact  business  within  our  territory^ 
except  by  our  permission,  either  express  or  implied.  The  right  of  a  stats  ts 
exclude  foreign  corporations  is  perfectly  settlad,  and  not  open  to  dobste." 
Again,  at  page  327,  he  says:  "  Bat  foreign  oorpomtioiis»  artifioial  beings,  thi 
product  of  a  law  not  our  own,  have  no  constitutional  ri^^t  to  pass  tfasir  ova 
borders  and  ooma  into  ours.  The  federal  coostitntion  has  neithsr  gnnts4 
ssonrsd  any  soeh  rights    Wa  may  ezdnde  aboolutaly,  and  in  thai  pofwv 
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is  inToIved  the  right  to  admit  vpon  sach  oonditkniB  as  we  pleaae.  Until  tbej 
are  witiim  onr  jurisdiction,  the  final  danse  of  article  14,  by  its  own  terms, 
does  not  apply.  While  they  stand  at  the  door  bargaining  for  the  right  to 
eome  within,  tiiey  may  decline  to  come,  bnt  cannot  qnestion  oar  conditions 
if  they  da"  Similar  language,  sanctioning  the  imposition  of  temm  npon 
▼liich  a  corporation  may  be  allowed  within  a  state,  other  than  the  one  which 
gave  it  being,  to  do  business,  will  be  found  in  DueaU  ▼.  Ckkago,  10  WalL  410; 
Lwerpool Int.  Co,  ▼.  MoMoOuBeUs,  10 Id.  666;  Warren  J(fg,  Ctk  ▼.  ^tnalna. 
Co.,  2  F^e,  516;  CfiUr.  Kentucky  eic  Mining  Co.,  7  Bosh,  635;  MaUkew  ▼. 
Tnuteu,  2  Brewst  542;  Fire  Depoffmenl  7.  Noble^  3  E.  D.  Smith,  440;  y?tm- 
foa  ▼.  Leueeg  qf  Cotter,  14  Pet.  122-129;  Insurance  Co.  t.  Jforse,  20  WalL 
445;  American  U.  Tel  Co,  ▼.  Weetem  U.  TeL  Co,,  67  Ala.  26;  Railroad  Tax 
Cams,  13  Fed.  Rep.  722-747;  State  y.  Telegraj^  Co,,  73  Me.  518^625;  Hail- 
read  Co.  t.  WhUton,  13  WalL  270;  Dueai  r.  Chicago,  48  HL  170;  Philadelphia 
Firt  Anodation  ▼.  New  York,  119  U.  8.  110;  Ex  parte  Colm,  13  Nev.  426; 
WaBxr  y.  City  <if  SprinQ/ield,  94  III.  369;  Morawets  on  Corporations,  sees. 
661-665,  970-972;  Taylor  on  Corporations,  sees.  383,  384,  400,  480;  Field  on 
Coiporatioiis,  Wood's  2d  ed.,  347,  488^90. 

Upon  this  question  Mr.  Codey  says  that  as  no  state  is  under  obligations  to 
permit  a  foreign  corporation  to  carry  on  business  or  exercise  franchises 
within  its  territory,  the  permission  to  do  so  may  be  granted  under  such 
restrictions  or  permitted  on  such  conditions  regarding  taxation  as  the  state 
may  think  proper  or  prudent  to  impose:  Cooley  on  Taxation,  2d  ed.,  57,  100. 
At  page  387  the  same  author  says:  "Foreign  insurance  companies  may  be 
required  to  pay  a  tax  as  a  condition  to  doing  business  in  the  state,  even  if 
home  companies  are  not  taxed,  or  are  taxed  by  a  different  standard."  Ao« 
oordingly,  in  Western  U,  TeL  Co.  ▼.  Mayer,  28  Ohio  St.  521,  we  find  the 
court  sustaining  a  tax  imposed  and  levied  upon  the  gross  receipts  of  foreign 
telegr^h  companies  doing  business  in  the  state  of  Ohio,  although  the  domes* 
tic  corporations  of  that  state  are  not  so  taxed.  So  a  law  requiring  the  repre- 
sentatiyes  of  a  foreign  corporation  doing  business  in  Virginia  to  take  out  and 
pay  for  a  license  for  the  privilege  of  so  doing,  although  the  citisens  of  that 
state,  nor  its  domestic  corporations,  are  required  so  to  do:  SlaugfUer  v.  Com^ 
wmwealih,  13  Gratt.  767.  A  munidpali^  thereunto  authorized  in  other 
respects  may  enact  an  ordinance  requiring  foreign  insurance  companies  to 
pay  an  additional  tax  of  two  per  cent  upon  all  premiums  collected  by  it  to 
be  paid  into  a  fund  for  the  use  of  the  fire  department:  Walker  v.  Springfield^ 
94  DL  364.  A  similar  tax  in  excess  of  that  imposed  upon  domestic  com- 
psuies  was  sustained  in  Bx  parte  Cohn,  13  Nev.  426.  These  are  only  illustra- 
tions of  the  great  variety  of  tiaTationB  and  regulations  which  have  been 
upheld  in  the  cases  above  cited. 

The  power  of  the  state  to  discriminate  between  her  own  corporations  and 
and  those  of  other  states  is  clearly  established.  As  to  the  nature  or  degree 
of  discrimination,  it  belongs  to  the  state  to  determine,  subject  only  to  such 
Umitations  on  her  sovereignty  as  may  be  found  in  the  fundamental  law  of 
the  Union:  Ducat  v.  Chicago,  10  Wall.  410-415. 

The  right  to  exclude  foreign  corporations,  and  to  regulate  the  terms  upon 
which  they  might  enter  a  state,  would  seem  to  imply  the  right  to  change 
these  terms  at  any  time,  or  in  any  manner,  after  entry.  And  such  is  the 
effect  of  Philadelphia  Fire  Ass'n  v.  New  York,  119  U.  S.  110-119;  People  v, 
Fire  Ast^n  qf  Philadelphia,  92  N.  Y.  325-327;  Doyle  v.  ConOnental  Ins,  Co,,  94 
U.  &  536.  In  the  case  of  PhUadeiphia  Fire  As^n  v.  New  York,  supra,  the 
|lainlii(  a  eofporation  of  Pennsylvania^  oama  uito  New  York  to  do  business. 
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At  this  time  there  were  in  New  York  staiatee  preecribiiig  the  tenns  and 
conditions  upon  which  foreign  corporations  ooold  enter  that  state,  and  also 
one  of  those  familiar  retaliatory  provisions  reqniring  that  the  corporations  of 
any  other  state  <^<»fip>g  to  do  business  in  the  state  of  New  York  mnst  pay 
the  same  license  or  tax  required  in  the  former  state  from  New  York  corpora- 
tions doing  business  therein.  Plaintiff  complied  with  all  the  provisions  of 
these  statutes,  and  reoeived  from  year  to  year  a  license  from  the  proper  New 
York  authorities  authorizing  it  to  do  business  therein.  During  one  of  sach 
years,  the  logislatnre  of  Pennsylvania  imposed  a  higher  tax  upon  New  York 
corporations  doing  business  in  that  state  than  plaintiff  had  been  paying  in 
New  York,  and  the  demand  was  thereupon  made  upon  plaintiff  to  pay  the 
same  tax  imposed  by  the  Pennsylvania  statute.  Plaintiff  resisted,  but  was 
compelled  by  the  courts  to  pay  the  tax.  In  its  opinion,  the  court  says:  "It 
[plaintiff]  is  within  the  state  for  any  given  year  under  such  license,  and  sub- 
ject to  the  conditions  prescribed  by  statute.  The  state,  haviilg  the  power  to 
cxclade  entirely,  has  the  power  to  change  the  terms  of  admission  at  any  time 
for  the  future,  and  to  impose  as  a  condition  the  payment  of  a  new  tax,  or  a 
further  tax  as  a  license  fee.  If  it  imposes  such  license  fee  as  a  prerequisite 
for  the  future,  the  foreign  corporation,  until  it  pays  such  lioense  fee,  is  not 
admitted  within  the  state,  or  within  its  jurisdiction.  It  is  outside,  at  the 
threshold,  seeking  admission,  with  consent  not  given.**  The  court  then 
refers  to  the  statutes,  and  says  that  when  plaintiff  entered  the  state,  it  was 
at  all  times  subject,  as  a  prerequisite  to  its  power  to  do  businees  there,  to  the 
payment  of  the  same  license  fee  its  own  state  might  thereafter  impose  on 
New  York  companies  doing  business  in  Pennsylvania.  Continuing,  the  oourt 
says:  **  By  going  into  the  state  of  New  York  in  1872,  it  assented  to  such  pre- 
requisite as  a  condition  of  its  admission  within  the  jurisdiction  of  New  York. 
It  could  not  be  of  right  within  such  jurisdiction  until  it  should  receive  the 
consent  of  the  state  to  its  entrance  therein  under  the  new  provisions,  and 
such  consent  could  not  be  given  until  the  tax,  as  a  license  fee  for  the  future, 
should  be  paid."  In  this  case.  Justice  Harlan  delivered  an  able  dissentiag 
opinion  to  the  effect  that  plaintiff,  having  entered  within  the  jurisdiction  of 
New  York,  and  complied  with  her  laws,  and  having  received  a  license  to  do 
business  thereunder,  was  within  the  jurisdiction  of  that  state  by  her  consent, 
and  was  in  respect  to  that  business  a  citizen,  within  the  protection  of  the 
Fourteenth  Amendment.  The  cases  of  People  v.  Fire  Asa'n  qf  PhUadelpbia, 
and  Doyle  V.  Continental  Im,  Co,,  supra,  seem  to  go  still  further,  and  hold  that 
an  unconstitutional  tax  may  be  imposed  upon  a  foreign  cori>oration,  and  if  it 
docs  not  BOB  tit  to  pay  it,  it  must  withdraw.  Of  this,  see  below.  The  power 
which  a  state  has,  for  the  purposes  of  taxation,  over  foreign  corporations 
aud  their  property,  is  ably  discussed  in  Erie  IVy  Co,  v.  State,  86  Am.  Dee. 
22G,  236,  wliere  the  court  say  that  it  would  seem  clear,  from  a  theoretical 
point  of  view,  that  a  state  cannot  tax,  for  the  purposes  of  revenue,  a  fofeign 
corporation  in  a  mode  different  in  principle  from  that  in  which  she  can  tax 
one  of  her  own  domestic  corporations. 

Effect  qf  UnconstUiUumal  Condition  upon  Bight  to  Enter  or  to  Re/nauL  — 
The  cases  of  People  v.  Fire  Assoc,  qf  PlUla.,  92  N.  Y.  311,  and  Doyk  v.  Com- 
tinental  Ins.  Co.,  94  U.  S.  540,  would  seem  to  hold  that  if  the  legislature  cf  a 
state  should  see  fit  to  impose  upon  a  corporation  a  condition  upon  ita  tig^t  te 
enter  within  the  state  or  to  remain  within  the  same,  which  was  in  violation 
of  the  constitution  of  the  state  or  of  the  United  States,  that  the  cocpont)<» 
would  either  have  to  comply  with  it,  and  waive  ita  constitutional  priviliges 
■w  rights,  or  take  the  consequences,  i.  e.,  remain  without  the  state,  or  depart 
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from  it»  as  the  case  might  be.  In  the  New  York  case  we  find  the  following 
laagaage:  "  The  state,  having  the  power  to  exclude  foreign  corporations,  do* 
termines  to  do  so  unless  they  will  submit  to  certain  conditions.  It  meets 
the  applicant  on  the  border,  forbidding  admission,  as  it  has  a  right  to  do^ 
except  on  condition  that  it  will  fulfill  all  of  the  requirements  of  our  statutes 
relating  to  foreign  oorporations,  one  of  which  is  the  very  law  here  assailed. 
When  the  corporation  comes  in,  it  agrees  to  the  conditions;  they  beoooia 
binding  by  its  assent  The  tax  or  license  fee  charged  by  the  act  of  1865  is 
one  of  those  conditions.  It  is  imposed  as  the  price  of  permission  to  come 
within  the  jurisdiction,  and  not  as  a  tax  upon  one  already  within  the  juris* 
diction.  The  Fourteenth  Amendment,  therefore,  has  no  application.  It  can 
apply  to  foreign  insurance  companies  only  after  they  have  performed  the 
conditions  upon  which  they  are  entitled  to  admission.  Any  other  view  of 
the  case  involves  this  absurdity:  that  the  foreign  company  may  agree  to  pay 
the  tax  charged  by  the  act  of  1865,  so  as  to  get  within  our  jurisdiction,  and 
then  refuse  to  pay  it  while  insisting  upon  the  right  to  remain.  It  cannot 
agree  to  conditions  as  the  price  of  admission,  and  after  having  been  admitted 
turn  round  and  dispute  them.  Even  if  the  conditions  were  unconstitu- 
tional, which  cannot  be  said  of  the  terms  of  the  act  of  1865,  considered  as 
conditions,  the  foreign  company  could  waive  the  objection:  Bmhury  v.  Cofi- 
ntn-,  3  N.  Y.  511;  Sfierman  v.  JIIcKean,  38  Id.  267;  Phyfe  v.  Eimer,  45  Id. 
103;  and  does  do  so  when  it  accepts  the  conditions  by  coming  in  under  them, 
and  is  estopped  from  raising  the  question:  Vose  v.  Cockro/t,  44  Id.  415. 
Even  where  the  condition  was  a  violation  of  the  federal  constitution,  and  the 
supreme  court  of  the  United  States  so  declared,  they  refused  to  prevent  the 
state  from  excluding  the  o£fending  company,  and  revoldng  its  license:  Doyle 
V.  Continental  Ins,  Co.,  94  U.  S.  535.  By  that  process,  even  in  such  a  case, 
obedience  could  be  compelled  at  the  peril  of  removal  from  the  state.  But  in 
the  case  before  us,  the  condition  imposed  is  not  a  violation  of  the  federal 
constitution  upon  any  construction  of  the  final  clause  of  the  fourteenth  arti- 
cle, for  that  relates  wholly  to  persons  within  tho  jurisdiction,  already  there 
in  fact  and  of  right,  and  their  treatment  thereafter,  and  not  at  all  to  the 
terms  and  conditions  on  which  alone  they  can  come  in." 

The  case  of  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535,  is  much  to  the  same 
effect.  The  state  of  Wisconsin  imposed  as  a  condition  precedent  to  the 
right  of  a  foreign  insurance  company  to  do  basiness  in  that  state  that  the 
company  should  appoint  an  agent  upon  whom  service  could  be  had  in  actions 
brought  against  it,  and  should  agree  not  to  remove  suits  brought  against  it 
in  the  state  coiirts  into  the  United  States  courts.  This  agreement  was  later 
by  the  supreme  court  of  the  United  States  held  to  be  unconstitutional  and 
yoid,  in  Insurance  Co.  v.  Morse,  20  Wall.  445.  Afterwards  the  Continental 
Insurance  Company  came  into  the  state  of  Wisconsin,  complied  with  all  re- 
quirements of  its  laws,  and  duly  entered  into  an  agreement  not  to  remove 
actions  against  it  into  the  federal  courts,  and  received  a  license  to  conduct 
its  business  tlierein.  Afterwards,  in  violation  of  its  agreement,  which  had 
been  entered  into  in  compliance  with  an  unconstitutional  statute,  it  did  re- 
move  an  action  against  it  into  the  federal  courts,  and  the  state  authorities 
were  about  to  revoke  its  license  to  do  business  for  so  doing.  It  thereupon 
instituted  this  proceeding,  reciting  the  above  facts,  and  asked  that  they  be 
enjoined  from  so  doing.  The  injunction  was  refused.  The  court,  after  say- 
ing that  a  <itate  has  absolute  power  to  regulate  the  terms  upon  which  a  foreign 
oorporaticm  may  enter  within  its  jurisdiction,  that  the  correlative  power  to 
Mvoke  or  recall  a  permission  is  a  necessary  consequence  of  the  main  power. 
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that  this  permission  is  &  mere  lioense^  and  that  the  power  to  revoke  it  oao 
only  be  restrained,  if  at  all,  by  an  erplieit  oontract  upon  good  consideration, 
oontinne:  *'A  license  to  a  foreign  corporation  to  enter  a  state  does  not  in- 
volve a  permanent  right  to  remain.  Subject  to  the  laws  and  constitation  of 
the  United  States,  full  power  and  control  over  its  territories,  its  citizens,  and 
its  business,  belong  to  the  state.  If  the  state  has  the  power  to  do  an  act^  its 
intention  or  the  reason  by  which  it  is  influenced  in  doing  it  cannot  be  in- 
quired into.  Thus,  the  pleading  before  us  alleges  that  the  permission  of  the 
Continental  Insurance  Company  to  transact  its  business  in  Wisconsin  b 
about  to  be  revoked,  for  the  reason  that  it  removed  the  case  of  Drake  from 
the  state  to  the  federal  courts.  If  the  act  of  an  individual  is  within  the 
terms  of  the  law,  whatever  may  be  the  reason  which  governs  him.  or  what- 
ever may  be  the  result,  it  cannot  be  impeached.  The  acts  of  a  state  are  sab- 
ject  to  still  less  inquiry,  either  as  to  the  act  itself  or  as  to  the  reason  for  it 
The  state  of  Wisconsin,  except  so  far  as  its  connection  with  the  constitution 
and  the  laws  of  the  United  States  alters  its  position,  is  a  sovereign  state, 
possessing  all  the  powers  of  the  most  absolute  government  in  the  worKl. 
The  argument  that  the  revocation  in  question  is  made  for  an  unconstitutional 
reason  cannot  be  sustained.  Ihe  suggestion  confounds  an  act  with  au  emo- 
tion, or  a  mental  proceeding,  which  is  not  the  subject  of  inquiry  in  determin- 
ing the  validity  of  a  statute.  An  unconstitutiotial  reason  or  intention  is  an 
impracticable  suggestion,  which  cannot  be  applied  to  the  affairs  of  life.  If 
the  act  done  by  the  state  is  legal,  is  not  in  violation  of  the  constitution  or 
laws  of  the  United  States,  it  is  quite  out  of  the  power  of  any  court  to  in- 
quire what  was  the  intention  of  those  who  enacted  the  law."  Again,  they 
say:  **  If  the  state  has  the  power  to  cancel  the  license,  it  has  the  power  to 
determine  for  what  causes  and  in  what  manner  the  revocation  shall  be  made.'* 
Continuing,  the  court  say:  ''The  effect  of  our  decision  in  this  respect  is,  that 
the  state  may  compel  the  foreign  company  to  abstain  from  the  federal  courts 
or  to  cease  to  do  business  in  the  state.  It  gives  the  company  the  option. 
This  ij  justifiable,  because  the  complainant  has  no  constitutional  right  to  do 
business  in  that  state;  that  state  has  authority  at  any  time  to  declare  that  it 

shall  not  transact  business  there No  right  of  the  complainant  under 

the  laws  or  constitution  of  the  United  States,  by  its  exclusion  from  the  state, 
is  infringed;  and  thi3  is  what  the  state  now  accomplishes.  There  is  nothing, 
therefore,  that  will  justify  the  interference  of  this  court."  A  strong  dis> 
sentiug  opinion  is  filed  in  this  case  by  Justice  Bradley,  and  concurred  in  by 
justices  Swayne  and  Miller,  in  the  course  of  which  it  is  said:  "Though  a 
state  may  have  the  power,  if  it  sees  fit,  to  subject  its  citizens  to  the  incon- 
venience of  prohibiting  all  foreign  corporations  from  transacting  business 
within  its  jurisdiction,  it  has  no  power  to  impose  nnoonstitutional  conditions 
upon  their  doing  so.  Total  prohibition  may  produce  suffering,  and  may 
manifest  a  spirit  of  unfriendliness  towards  sister  states;  but  prohibition,  ex- 
cept upon  conditions  derogatory  to  the  jurisdiction  and  sovereignty  of  the 
United  States,  is  mischievous,  and  productive  of  hostility  and  disloyalty  to 
the  general  government.  If  a  state  b  unwise  enough  to  legislate  the  one,  it 
has  no  constitutional  power  to  legislate  the  other.*'  The  language  used  in 
the  Now  York  case  is  clearly  inconsistent,  and  the  reMoning  in  DoffU  v.  Con- 
tinental Ina.  Co.,  94  U.  S.  635,  is  hardly  in  harmony  with  the  later  decision  of 
the  supreme  court  of  the  United  States  in  Barron  v.  Bum»de^  121  Id.  180, 
and  the  very  recent  decision  of  the  California  supreme  court  in  San  Frtm- 
tUeo  V.  Lioerjfool  L.  A  O,  Ins.  Co.,  15  Pac  Rep.  380  (November  10, 1887).  In 
the  former  the  court  held  that  a  condition  imposed  npon  a  oorporation's  right 
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to  enter  a  state,  which  is  m  oonfiiet  with  the  ooostitiitioii,  is  absolvtely  void, 
and  that  the  oorparattoa  and  its  agents  nay  enter  the  state  without  comply- 
ing therewith,  and  that  the  agents  cannot  be  ponished  nnder  the  statute 
therefor.  In  the  California  case  the  court  held  that  the  legislature  has  no 
power  to  levy  a  tax  upon  a  foreign  corporation,  in  a  manner  or  for  a  purpose 
prohibited  by  the  state  constitation.  See  also  Brie  Ry  Co,  t.  SuUe^  86  Am. 
Dec.  226-236. 

Retaliatort  haoJSLASiov,^  Imposing  en  CorporathnB  Coming  frxm  Other 
States  the  Same  Bwrdene  They  Impose  upon  EhUry  qfOure.  —  A  very  familiar 
species  of  tax  imposed  upon  foreign  corporations,  especially  insurance  com- 
panies, as  a  condition  upon  which  they  shall  do  business  in  a  state  other 
than  that  of  their  origin,  is  that  imposed  by  what  is  commonly  known  as  re- 
taliatory legislation.  These  statutes  have  been  very  generally  adopted,  and 
exist  upon  the  statute-books  of  probably  two  thirds  of  the  states  in  the 
Union.  They  differ  some  in  phraseology,  but  all  in  effect  provide  that  when 
any  corporation  organized  under  the  laws  of  any  of  the  several  states  seeks 
to  enter  within  the  jurisdiction  of  the  state  enacting  the  law,  the  same 
taxes,  licenses,  fees,  and  conditions  shall  be  imposed  upon  it  as  are  exacted 
or  imposed  upon  the  corporations  of  the  latter  state  upon  entering  the  state 
from  which  the  other  comes.  These  statutes  were  violently  opposed  as  un- 
constitutional upon  various  grounds,  and  principally  -upon  the  ground  that 
this  amounted  to  a  delegation  of  legislative  power,  and  conferred  upon  the 
legialatures  of  other  states  the  power  to  fix  the  rate  of  taxation  that  should 
prevail  in  the  state  enacting  the  statute.  But  the  validity  of  these  retalia- 
tory statutes  has  been  almost  uniformly  upheld,  the  courts  saying  that  while 
the  legislative  power  of  the  state  is  by  the  constitution  vested  in  the  legis- 
latnre,  yet  that  body  has  authority  to  pass  a  law  whose  operation  is  by  its 
terms  made  to  depend  upon  a  contingency,  even  though  that  contingency  be 
some  action  on  the  part  of  the  legislature  of  another  state;  that  the  legis- 
Utore  has  power  to  pass  an  act  to  take  effect  upon  the  happening  of  some 
future  event,  certain  or  uncertain,  which,  in  its  judgment,  affects  the  ex- 
pediency of  the  law.  These  acts  have  been  held  valid  upon  this  course  of 
reasoning  in  People  v.  Fire  Assockttion  qf  Philadelphia^  92  N.  Y.  311;  Phoenim 
Ins.  Co.  V.  Wekh^  29  Kan.  672;  Home  Ins,  Co.  v.  Swigert,  104  HL  653;  Gold- 
smUh  V.  Home  Ins.  Co.,  62  Ga.  379;  HaverliiU  Ins.  Co.  v.  Prescott,  42  N.  H. 
547.  In  Pldladelphia  Fire  Ass*n  v.  Neto  Tork,  119  U.  a  110,  such  a  law  was 
sanctioned  and  enforced,  although  the  question  was  not  discussed.  A  retali- 
atory statute  was  held  unconstitutional  in  Clark  v.  Port  qf  Mobile,  67  Ala. 
217,  and  in  two  ably  reasoned  nisi  prius  decisions,  reported  and  discossed  in 
10  Ins.  Law  J.  361. 


Davis  v.  Morton, 

[5  BUBB,  16a] 

8nr-OFr  Allowed  bt  Local  Law  is  Rboabdbd  as  Pabt  or  RmixDT,  and 
CoNBiQUSimiT  IS  AnmaaTBLE  against  claims  sued  on  in  this  state  by 
persons  belonging  to  other  states  or  countries,  although  it  would  not  be 
admissible  by  the  law  of  the  country  where  the  debt  which  is  sued  was 
contracted. 

Law  or  Countbt  whxbs  Contract  is  to  u  Eniobokd  Pbevails  in  Bn- 
mmoBKU  BOtAk  oontfBot^  althongh  the  lex  lod  contraettu  must  be  lefened 
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to  to  exponnd  it.  Where  contract  is  made  in  one  country,  to  be  pe^ 
formed  in  a  aeoond,  and  is  enforced  in  a  third,  the  law  of  the  laat  alone 
will  govern  the  case  as  to  the  remedy. 

Law  or  8ET-orr  and  or  Txndxr  Belong  Rather  to  Remedy  than  to 
SCTB8TANCB,  and  therefore  are  always  regolated  by  the  lawa  of  the  state 
in  which  the  action  is  brought,  and  not  by  the  law  of  the  place  where 
the  obligation  sued  on  was  made. 

Remedies  upon  Contracts  are  Regulated  and  Pursued  Aooordino  to 
Law  or  Plage  where  Action  is  institated,  and  the  lex  fori  has  no  ap> 
plication.  The  lex  loci  acts  npon  the  rights;  the  lex  fori  on  the  remedy. 
This  satisfies  the  comity  of  nations,  by  according  to  foreigners  the  nse 
of  the  same  remedies  allowed  to  the  citizens  of  the  state. 

SBT-orr  should  be  Allowed  against  Note  £Ixeuuted  in  Tennessee^  and 
sued  on  in  Kentucky,  where  it  is  allowed  by  the  law  of  the  latter  stata^ 
but  would  not  have  been  allowed  by  the  law  of 


The  opinion  states  the  case. 

WWiam  Atwood,  for  the  appellant. 
William  Mixj  for  the  appellees. 

By  Court,  Williams,  G.  J.  This  was  a  suit  by  Morton,  Gait, 
&  Co.,  as  remote  assignees,  against  appellant,  as  maker  of  a 
note  at  Memphis,  Tennessee,  to  the  order  of  E.  R.  Hart,  for 
$1,166.66,  due  in  nine  months,  payable  at  First  National  Bank, 
Memphis,  and  assigned  first  to  Wyatt  and  Griswold,  and  by 
them  to  appellees. 

There  were  numerous  amended  pleadings,  including  peti- 
tions,  answers,  and  replies;  but  the  last  amended  petition, 
and  the  answer  thereto,  present  the  true  legal  question  in  the 
case,  which  is,  whether  the  answer  presented  such  a  defense 
by  way  of  set-off  against  the  payee  as  can  be  legally  recog- 
nized. A  demurrer  being  sustained  thereto,  a  reversal  thereof 
is  sought. 

This  last  amended  petition  sets  out  sections  1956  and  1957, 
Tennessee  code,  which  they  insist  forbid  such  a  defense,  and 
which  are  as  follows:  — 

"  Every  note,  whereby  the  maker  promises  to  pay  money  to 
any  other  person  or  order,  or  the  order  of  any  other  person, 
shall  be  negotiable  in  the  same  manner  as  inland  bills  of  ex* 
change  by  the  custom  of  merchants. 

"  Every  bill,  bond,  or  note  for  money,  whether  sealed  or 
not,  and  whether  expressed  to  be  payable  to  order  or  for  value 
received  or  not,  shall  be  negotiable  in  the  aame  manner  aa 
promissory  notes." 

This  amended  petition  avers  that  Morton,  Gait,  A  Ga  took 
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fiaid  assignment  before  the  note  was  due,  and  in  the  asnal 
coarse  of  business. 

The  answer  does  not  controvert  the  Tennessee  law  as  set 
out  and  quoted,  but  does  deny  that  appellees  received  the 
assignment  of  the  note  in  the  usual  course  of  business,  and 
then  sets  out  a  set-off  of  $277  for  money  had  and  received  by 
the  payee  in  the  note  to  defendant's  use  after  its  making,  and 
before  he  had  notice  of  any  assignment  thereof  But  whether 
the  assignments  were  made  in  Tennessee,  Kentucky,  or  else- 
where, is  not  averred  in  the  pleadings. 

Even  if  this  note  should  for  all  purposes  be  regarded  as  an 
inland  bill  of  exchange,  yet,  as  it  is  denied  that  the  plaintiff 
received  the  note  in  the  usual  course  of  business,  it  would  be 
subject  to  any  legal  or  equitable  offsets  as  between  the  origi- 
nal parties.  Both  appellees  and  appellant  regarded  this  aver- 
ment as  equivalent  to  saying  that  the  former  were  bona  fide 
holders  of  said  paper,  which  had  been  put  in  circulation. 

But  the  formidable  question  argued  by  the  counsel  and  de- 
termined by  the  court  below  is,  whether  the  set-off  can  be  so 
far  a  legal  defense,  as  the  suit  was  brought  in  this  state,  though 
appellees  be  bona  fide  holders?  Such  paper  in  this  state  would 
be  a  promissory  note,  assignable  under  our  statutes,  subject, 
however,  to  all  the  equities  and  defenses  existing  between  the 
original  parties,  and  any  payments  or  offsets  before  notice  of 
assignment;  whilst  by  the  statutes  and  numerous  decisions  of 
the  supreme  court  of  Tennessee  it  would  be  regarded  as  com- 
mercial paper,  and  not  liable  to  such  defenses  in  the  hands 
of  an  assignee  in  good  faith,  who  had  taken  it  in  the  usual 
course  of  business. 

In  Story  on  Conflict  of  Laws,  section  576,  it  is  said:  "As  to 
set-off  or  compensation,  it  is  held  in  the  courts  of  common  law 
that  a  set-off  to  any  action  allowed  by  the  local  law  is  to  be 
treated  as  part  of  the  remedy;  and  that  therefore  it  is  admis- 
sible in  claims  between  persons  belonging  to  different  states 
or  countries,  although  it  may  not  be  admissible  by  the  law  of 
the  country  where  the  debt  which  is  sued  was  contracted.'' 

In  section  581,  the  same  author  says:  *^  The  common  law 
has  firmly  fixed  its  own  doctrine  that  the  prescription  of  the 
lex  fori  must  prevail  in  all  cases  of  personal  actions.  In  all 
cases  of  real  actions,  and  actions  touching  things  savoring  of 
the  realty,  the  prescription  of  the  law  rei  Htse  is  also  to  pre- 
vail; and  as  by  the  common  law  no  action  of  this  sort  can  be 
brought  ex  direetOj  except  in  the  place  rei  sitx^  it  follows 
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that  the  Uxfori  governB,  as  a  universal  role  applicable  to  all 

caseB." 

In  the  case  of  CampbeU  v.  Steinevy  6  Dow  116,  which  was 
on  a  bill  of  costs  in  the  house  of  lords,  in  England,  where  the 
creditor  resided,  but  the  suit  was  in  the  Scotch  courts,  where 
the  defendant  resided,  and  it  was  a  question  whether  the 
English  or  Scotch  rule  of  prescription  was  to  be  applied,  Lord 
EldoD  held  "  that  the  law  of  the  domicile  of  the  debtor  was 
there  allowed  to  prevent  the  plaintiflF  from  recovering.  It  was 
because  the  creditor  must  follow  his  debtor,  and  must  suo 
him  where  he  resides;  and  by  the  necessity  of  that  case  was- 
obliged  to  sue  him  in  Scotland.  In  that  respect,  therefore,, 
there  was  in  that  case  no  difference  between  the  lex  loci  solu- 
tionis and  the  lex  fori;  and  it  must  be  admitted  that  in  such 
case  the  rules  of  evidence,  and  if  so,  the  rules  of  practice,  may 
be  varied  as  they  are  applied  in  one  court  or  the  other;  but 
governing  all  these  cases  is  the  principle  that  the  law  of  the 
country  where  the  contract  is  to  be  enforced  must  prevail  in 
enforcing  such  contract,  though  it  is  conceded  that  the  lex  loci 
contractus  may  be  referred  to  for  the  purpose  of  expounding 
it.  If,  therefore,  the  contract  is  made  in  one  country,  to  be- 
performed  in  a  second,  and  is  enforced  in  a  third,  the  law  of 
the  last  alone,  and  not  of  the  other  two,  will  govern  the  case." 

In  2  Parsons  on  Notes  and  Bills,  37*3,  it  is  said  that  *'  the 
law  of  set-off  and  the  law  of  tender  belong  rather  to  the  rem- 
edy than  to  the  substance,  and  therefore  are  always  regulated 
by  the  laws  of  the  state  in  which  the  action  is  brought,  and 
not  by  that  in  which  the  note  sued  upon  was  made." 

So  in  Bank  of  Oalipolis  v.  Trimble^  6  B.  Mon.  599,  this  court 
held  that  a  set-off  not  allowed  by  the  laws  of  this  state,  where 
the  suit  was  brought,  though  allowed  by  the  laws  of  Ohio^ 
where  the  contract  was  made,  could  not  be  legally  set  up  by 
way  of  defense. 

And  to  same  effect  is  the  case  of  KeUy  v.  Smithy  1  Met.  (Ky.) 
317,  which  was  a  suit  by  the  holders  of  a  foreign  or  Louisiana 
bill  of  exchange,  against  the  appellants,  as  the  Kentucky  ac- 
ceptors, and  in  which  the  court  determined,  as  Smith  and  Shot- 
well  were  bona  fide  holders,  no  failure  of  consideration  aa 
between  the  original  parties  could  here  be  set  up. 

Kent  says:  ^^  Remedies  upon  contracts  and  their  incidents 
are  regulated  and  pursued  according  to  the  law  of  the  place 
where  the  action  is  instituted,  and  the  lex  loci  has  no  applica- 
iioQ*    Actor  sequitur  forum  m.    The  lex  lad  acts  upon  the 
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rights;  the  lex  fori  on  the  remedy.  This  is  the  rule  in  all  civ- 
ilized countries;  and  it  has  become  part  of  the  jvs  gentium. 
The  comity  of  nations  is  8u£Sciently  satisfied  in  allowing  to 
foreigners  the  use  of  the  remedies,  and  to  the  same  extent  that 
are  afforded  to  the  citizens  of  the  state":  2  Kent's  Com.,  lect. 
39,  p.  462. 

And  this  court  has  recently  decided,  in  Carlisle  v.  Chambers^ 
4  Bush,  268  [ante^  p.  804],  that,  upon  a  Kentucky  assignment 
of  a  note  payable  in  Ohio,  which  by  the  laws  of  that  state  was 
commercial  paper,  and  the  indorser's  liability  fixed  by  protest, 
yet  as  it  was  but  a  promissory  note,  by  the  laws  of  Kentucky 
the  assignor's  liability  could  only  be  fixed  by  suit  with  due 
diligence  against  the  maker,  thereby  manifesting  his  legal  in- 
solvency. 

A  set-off  is  but  a  part  of  the  remedy;  and  as  this  paper 
would  be  regarded  by  the  laws  of  Kentucky  a  mere  promis- 
sory note,  to  which  the  right  of  set-off  would  attach,  and  as 
comity  does  not  require  us  to  reject  any  right  of  defense  per- 
missible under  our  laws  because  this  paper  was  made  in  Ten- 
nessee, where  such  defense  would  not  be  allowed,  and  as  our 
own  and  all  other  citizens  seeking  our  forums  should  be  satis- 
fied with  the  administration  of  remedies  according  to  our  laws, 
this  set-off,  if  established  according  to  the  allegations  of  the 
answer,  should  be  allowed. 

Wherefore  the  judgment  is  reversed,  with  directions  for  fur- 
ther proceedings,  as  hevein  indicated. 


SxT-onr-^RsMKDT.  — In  VermofU  Bankr.  Porter,  6  Am.  Deo.  167,  it  wu 
decided  that  where  the  law  of  a  state  where  a  contract  was  made  gave  a  party 
a  right  to  plead  a  certain  matter  by  way  of  set-o^  the  party  when  sued  in 
another  state  may  plead  the  same  by  way  of  set-o^  although  each  right  of 
set-off  is  not  given  under  the  laws  of  the  latter  state;  for  the  right  of  set-ofl 
relates  to  the  merits,  and  not  to  the  form  of  proceeding.  In  the  note  to  this 
caae^  however,  it  is  shown  that  the  weight  of  authority  is  the  other  way,  and 
that  the  right  to  setKxff  is  part  of  the  remedy,  and  ia  governed  by  the  law  of 
the  place  where  it  is  sought  to  be  applied.  The  principal  case  is  cited  to  this 
effect  in  Second  National  Bank  </  Cinemnati  v.  Hemingray,  31  Ohio  St.  168w 

Lkx  Fobi  Govkbns  as  to  Rbkxdies  upon  the  enforcement  of  a  con- 
traet;  the  tan  lod  ooniraohu  controU  its  interpretation  and  construction:  H^» 
ferUn  ▼.  Sinnnder/er^  86  Am.  Dec.  593;  Smiih  v.  MeAtee,  92  Id  641;  Coffmam 
V.  Bank  qf  Kenindtif,  90  Id.  311;  Bie^^eneon  v.  Odwrne,  90  Id.  858;  LewU  w. 
Htadkif,  87  Id.  227,  and  notes. 
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Ferguson  v.  Landbam. 

[5  Bush,  880.] 

Btatdtb  Unoonstitutional  as  to  Son  and  Valid  as  to  OrsEBa.  — T» 
avoid  the  draft  of  1864,  a  large  number  of  the  cituens  of  Gallatin  County 
met,  resolved  to  raise  twenty  thousand  dollars  to  be  givoi  as  boontieB  io 
volonteers,  appointed  a  committee  to  borrow  the  money,  and  to  wait 
npon  the  legislature  and  procure  the  passage  of  an  act  authorizing  the 
county  to  issue  bonds,  and  to  levy  a  tax  for  their  payment.  AU  thia 
was  done,  the  act  passed,  and  the  tax  afterwards  levied  by  the  county 
court.  Held,  that  this  act  was  unconstitutional  as  to  those  who  did  not 
procure  its  passage,  or  did  not  ratify  it,  or  were  not  subject  to  the  drafts 
or  who  did  not  benefit  by  its  passage;  but  that  as  to  those  who  did  so^  it 
was  binding,  and  they  were  liable  to  the  tax. 

One  Who  Procuses  Passags  or  Aox,  or  aitekwabos  SAHcnoss  It,  oe 
Derives  Interest  or  oonsideratioii  from  it»  should  not  be  allowed  to  re- 
tain his  advantage  or  keep  his  oondderatioiD,  and  then  repudiate  the  act 
as  unoonstitutioiiaL 

The  opinion  states  the  case. 

John  W.  Stevenson^  for  the  appellants. 

John  L.  Landram  and  John  L.  ScoUy  for  the  appellees. 

By  Conrt,  Williams,  C.  J.  This  case  has  heretofore  been 
before  this  court,  and  may  be  found  reported  in  1  Bush,  554, 
where  a  more  detailed  history  will  be  found.  It  is  sufficient 
now  to  state  that  in  view  of  the  impending  draft  ordered  by 
the  President  of  the  United  States  in  August,  1864,  under  au- 
thority of  the  several  congressional  acts,  for  federal  soldiers  to 
serve  three  years,  or  until  the  close  of  the  then  existing  war, 
that  portion  of  the  male  people  of  Gallatin  County  within  mili- 
tary age  were  required  to  furnish  147  soldiers  as  their  quota. 
To  avoid  the  draft,  and  to  facilitate  the  raising  of  volunteer 
soldiers,  a  large  portion  of  the  people  of  the  county  met  at 
their  county-seat  August  29,  1864,  and  resolved  to  raise 
twenty  thousand  dollars  as  a  military  fund,  to  be  distributed 
among  those  who  should  thereafter  volunteer,  in  addition  to 
the  bounty  offered  by  the  federal  government,  and  appointed 
a  committee  to  borrow  the  money,  and  to  obtain  an  act  of  the 
state  legislature  authorizing  a  taxation  to  raise  the  meams  to 
reimburse  the  loan. 

The  money  was  borrowed;  the  volunteers  obtained;  the 
draft  prevented,  and  the  necessary  enactments  passed  by  the 
legislature;  and  all  seemed  satisfactory  until  the  close  of  the 
war  in  the  spring  of  1865;  after  which,  a  large  number  of 
the  citizens  of  the  county  filed  a  petition  praying  an  injunc- 
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tion  from  the  levy  and  collection  of  the  taxes  on  and  from 

them. 

When  this  case  was  preyiously  here,  this  conrt  decided  that 
the  federal  government,  having  gone  directly  to  the  people  as 
a  government,  and  not  calling  on  the  different  states,  as  it 
might  have  done,  to  famish  their  proper  quota,  that  the  state 
had  no  constitutional  power  to  levy  an  involuntary  tax  on  the 
citizens  of  the  various  counties  to  give  to  the  federal  soldier  an 
additional  compensation,  nor  had  it  the  power  to  levy  an  in- 
voluntary tax  on  those  not  subject  to  military  duty,  to  aid 
those  who  were  to  escape  their  responsibility  by  way  of  in- 
ducing volunteers  for  such  additional  compensation. 

But  this  court  then  held  that  so  far  as  citizens  had  volun* 
tarily  authorized  the  raising  of  said  sum,  or  had  memorialized 
the  legislature  to  enact  the  law,  and  had  received  its  benefits, 
and  by  their  own  actings  and  doings  had  procured  the  enact- 
ments, had  tacitly,  or  otherwise  voluntarily,  consented  to  it 
by  receiving  its  benefits,  or  owed  said  military  service,  they 
Bhould  not  be  heard  to  assail  its  validity,  or  the  taxes  levied 
under  it  to  raise  the  funds  thus  obtained  at  their  own  instance, 
or  expended  for  their  own  use. 

On  the  return  of  the  cause,  amended  pleadings  were  filed, 
averring  that  the  plaintiffs  belonged  to  the  classes  which  this 
court  had  said  should  not  be  permitted  to  assail  said  enact- 
ments; and  the  court  having  on  final  trial  so  adjudged  as  to 
a  portion,  they  have  brought  up  the  case  again  for  review,  in- 
sisting,—  1.  That  they  are  not  estopped  from  assailing  the 
said  statutes,  even  if  they  sought  their  enactments,  or  were 
benefited  thereby,  because  as  to  unconstitutional  enactments 
there  can  be  no  estoppel;  2.  That  they  have  done  nothing,  as 
matters  of  fact,  to  estop  them,  even  under  the  ruling  of  the 
court. 

Their  counsel  insisting  that  the  only  question  before  the 
court  formerly  being  the  invalidity  of  those  statutes,  no  ques- 
tion of  estoppel  was  involved,  and  therefore  not  res  adjudicaia, 
but  obiter  dictum.  If,  however,  the  former,  he  respectfully 
asks  a  reconsideration  of  the  question,  as  it  was  not  presented 
and  argued  by  the  counsel  on  that  trial.  We  have,  therefore, 
duly  considered  it  again  an  the  able  arguments  and  imposing 
lists  of  authorities  presented. 

It  is  insisted  that  not  a  case  can  be  found  wherein  a  party 
was  estopped  from  urging  the  constitutional  invalidity  of  an 
enactment    Were  this  so,  still  it  would  not  necessarily  estab- 
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lish  the  affirmative  of  the  proposition,  bot  would  onlj  leave 
the  question  to  be  determined  upon  its  own  intrinsic  merits 
from  the  peculiar  facts  developed. 

Whilst  it  may  be  justly  conceded  that  there  are  many 
phases  in  which  unconstitutional  statutes  might  be  assailed, 
perfectly  consistent  with  strictly  legal  principles  and  the  most 
rigid  equity,  yet  this  may  not  be  universally  true. 

In  Lee  v.  TiUotson,  24  Wend.  337  [35  Am.  Dec.  624],  it  was 
held  in  New  York  that  a  party  may  waive  a  constitutioDal 
as  well  as  a  statute  provision  made  for  his  own  benefit.  The 
contrary  argument  would  deprive  a  criminal  of  the  power  to 
plead  guilty,  on  the  ground  that  the  constitution  had  secured 
him  a  trial  by  jury. 

In  4  Kent's  Com.  282,  Comstock's  ed.,  261,  note  6,  it  is  said, 
as  to  estoppels  on  matters  in  pais:  '*  The  sense  of  estoppels  is, 
that  a  man,  for  the  sake  of  good  faith  and  fair  dealing,  ought 
to  be  estopped  from  sajdng  that  to  be  false  which,  by  his 
means,  has  once  become  accredited  for  truth,  and  by  his  rep> 
resentations  has  led  others  to  act.  The  very  definition  of 
estoppel,  said  Mr.  Justice  Cowen,  in  3  Hill,  219,  is  when  an 
admission  is  intended  to  lead,  and  does  lead,  a  man  with 
whom  the  party  is  dealing  into  a  line  of  conduct  which  must 
be  prejudicial  to  his  interest,  unless  the  party  estopped  be  cot 
off  from  the  power  of  retraction." 

In  the  case  under  advisement,  a  very  large  class  of  the  citi* 
zens  of  the  county  owed  military  duty  to  the  federal  govern* 
ment,  which  must  be  discharged  by  furnishing  147  able-bodied 
soldiers  for  three  years  or  during  the  war.  If  they  were  not 
furnished  —  as  they  had  not  been — by  a  given  day,  these  sol- 
diers were  to  be  selected  by  draft  from  those  who  owed  the 
service;  and  the  draft  was  to  be  repeated  until  the  requisiie 
number  of  able-bodied  soldiers  were  obtained. 

Many  who  were  not  liable  themselves  had  near  and  dear 
relatives  who  were;  others  owned  slaves  so  liable.  This  ser- 
vice was  known  to  be  arduous  and  hazardous,  and  to  many 
Kentuckians  peculiarly  afflicting,  because  they  had  relatives 
on  both  sides.  Many  of  those  to  whom  nature's  Grod  had 
bound  them  by  the  tenderest  ties  of  consanguinity  were  in 
the  mihtary  service  of  the  Confederate  States;  and  therefore, 
in  the  discharge  of  this  duty,  they  might  necessarily  run  the 
risk  of  killing  or  being  killed  by  those  around  whom  twined 
the  tenderest  affections  of  the  heart.  That  they  should  abhor 
and  shrink  from  such  a  service  was  not  unnatural; 
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With  these  peculiar  interestB,  BarroxmdingB,  and  affectloiiSy 

without  regard  to  political  sentiment  or  the  peculiar  sympa- 
ihies  for  the  respective  causes,  it  was  but  natural  that  a  com- 
mon feeling,  founded  in  the  deepest,  delicate  law  of  our  own 
nature  and  of  our  own  existence,  appealing  to  the  most  affect- 
ing sympathies  of  the  heart,  should  drive  those  so  circum- 
stanced into  a  common  consultation,  with  a  common  desire  to 
escape  a  common  impending  calamity;  and  having  by  a  unity 
of  interest,  of  sympathies  and  desires,  become  united  in  action, 
in  the  procuring  of  this  fund  and  these  statutes,  when  the  im- 
pending calamity  had  passed,  and  when  no  longer  a  common 
interest  appealed  to  the  same  fears  and  affections,  if  a  portion 
is  permitted  to  escape  responsibility,  it  would  result  in  a  stu- 
pendous fraud,  either  upon  those  who  at  their  instance  and  for 
their  benefit  borrowed  the  money,  or  UT)on  those  who  loaned 
the  money;  or  upon  that  class  who  like  themselves  desired  to 
be  exonerated  from  the  draft,  and  who  are  made  to  pay  it. 

Upon  what  principle  of  exalted  equity  shall  a  man  be  per- 
mitted to  receive  a  valuable  consideration  through  a  statute 
procured  by  his  own  consent  or  subsequently  sanctioned  by 
him,  or  from  which  he  derives  an  interest  and  consideration, 
and  then  keep  the  consideration  and  repudiate  the  statute  as 
unconstitutional  ? 

Suppose  five  hundred  citizens  of  Gallatin  County  had  come 
together,  and  by  written  agreement  authorized  certain  gentle- 
men as  their  agents  to  borrow  twenty  thousand  dollars,  to  be 
used  for  raising  volunteers  to  prevent  themselves  and  relatives 
from  beng  conscripted,  is  there  any  doubt  that  those  loaning 
the  money  could  recover  it  by  personal  action  from  them? 
And  whether  evidenced  by  writing  or  proven  in  parol,  the 
creditors'  rights  would  be  the  same. 

If  they  could  then  bind  themselves,  personally  and  collect- 
ively, without  a  statute,  but  to  render  the  collection  more 
secure,  less  uncertain  as  to  the  recipients,  and  more  equitable, 
they  should  agree,  instead  of  giving  their  personal  obligations 
to  procure  an  enactment  to  compel  each  one  to  contribute  ac- 
cording to  the  amount  of  his  property,  and  constitute  the 
county  court  their  agent  to  determine  this,  and  have  the 
proper  assessment  made  and  collected  from  each,  by  what 
rule  of  equity  or  law  should  they  be  permitted  to  withdraw 
their  assent  to  this  assumed  liability  and  agency,  though  it 
be  evidenced  by  a  statute  instead  of  a  mere  personal  con- 
tract? 

Ax.  Dm.  yol,  xovi— 21 
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However  others,  not  liable  to  this  doty,  theiefoie  in  no  dan- 
ger of  this  calamity,  and  who  had  nothing  to  do  with  the  pro- 
curement of  the  fund  nor  the  enactment  of  the  statutes,  might 
well  deny  the  constitutional  power  of  the  l^slature  to  enact 
upon  them  an  involuntary  liability,  would  this  authorize  the 
courts  to  hear  and  pronounce  the  same  judgment  as  to  those 
who  were  liable  to  the  duty,  caused  the  procurement  of  the 
fund  and  enactment  of  the  statutes,  or  availed  themselves  of 
the  benefits  of  both? 

The  distinction  between  the  two  classes  is  as  broad  and 
deep  and  tangible  as  is  the  light  and  law  and  equity  dis- 
pensed by  the  Eternal  Judge  and  Chancellor  of  the  Universe, 
and  existing,  though  dimly  shadowed,  in  all  human  govern- 
ments. It  is  founded  upon  this  great  legal  and  equitable 
principle  that  these  men  must  return  the  consideration  they 
have  voluntarily  received  before  they  shall  be  heard  to  assail 
the  action  and  statutes  by  which  they  have  received  it 

In  procuring  this  money,  and  obtaining  with  it  volunteer 
soldiers,  these  men  violated  no  law  of  morality  or  of  govern- 
ment. Their  contract  was  not  void  for  want  of  consideration 
or  for  illegality;  but  it  is  the  means  by  which  the  sum  for  its 
reimbursement  is  to  be  raised  that  they  assail. 

Whilst  the  borrower  and  lender  of  money  at  usurious  rates 
both  violate  law,  of  course  there  is  neither  consideration  nor 
estoppel  as  to  the  usurious  sum;  but  if  the  borrower  induces  a 
third  and  innocent  party  to  take  the  note,  he  is  then  estopped, 
because  his  conduct  becomes  fraudulent  as  to  this  third  party. 
So  a  minor  who  shall  contract  is  not  bound,  because  the  other 
party  knows  he  is  doing  an  illegal  act,  unless  the  minor  falsely 
represents  he  is  of  age,  and  thereby  induces  another  to  con- 
tract with  him  under  such  belief;  then,  because  of  his  fraud, 
the  minor  is  estopped.  So  the  maker  of  a  gambling  note  is 
not  estopped  so  long  as  it  remains  in  the  hands  of  the  original 
party,  who  like  himself  violated  the  law;  but  when  the  maker 
shall  induce  a  third  and  innocent  party  to  take  it,  represent- 
ing that  it  is  binding  on  him,  he  is  estopped  from  setting  up 
the  illegality  of  the  consideration  because  of  his  fraud.  So 
may  corporations  avoid  contracts  they  have  no  legal  power  to 
make  until  they  become  fraudulent  as  to  some  innocent  party, 
and  then  they  too  are  estopped,  as  has  been  often  decided. 
And  as  was  decided  by  the  supreme  court  of  the  United  States 
in  1862,  in  Moran  v.  CommissionerSy  2  Black,  722,  which  was  a 
«oit  by  the  holders  of  coupons  for  interest  on  the  county  bonds, 
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payable  to  the  Pero  and  Indianapolis  Railroad  Companji  and 
which  were  actually  given  in  exchange  for  stock  in  said  com- 
pany, but  which  recited  on  their  {slgq  that  they  were  given  for 
a  loan  of  money,  the  county  resisted  their  validity  for  various 
reasons,  among  which  were,  that  the  subscriptions  were  not 
regular  according  to  law;  but  although  the  court  strongly  inti- 
mates that  they  could  not  escape  upon  that  ground,  but  even 
if  it  could,  yet|  as  an  act  authorized  the  county  commissioners 
to  borrow  money,  the  court  said,  whatever  may  have  been  the 
equities  between  the  county  and  the  railroad  company,  were 
they  the  only  parties,  yet  as  to  third  and  innocent  parties  who 
had  purchased  the  bonds  the  county  was  estopped,  because  of 
the  recital  in  the  bonds  that  they  were  issued  for  loaned  money, 
and  this,  too,  whether  the  law  authorizing  the  county  to  sub- 
scribe for  stock  in  the  railroad  company  had  or  not  been  com- 
plied with. 

Suppose  the  legal  voters  of  a  town  should  petition  the  legis- 
lature to  grant  a  charter  for  a  manufacturing  company,  and 
authorize  them  to  organize  it  by  electing  officers  and  confer- 
ring on  them  the  power  to  borrow  a  given  sum,  to  be  reim- 
bursed by  the  levy  of  an  annual  tax  on  the  citizens'  property, 
and  that  each  should  have  stock  according  to  what  he  paid  of 
this  tax;  whilst  this  statute  would  be  clearly  invalid  and  un- 
enforceable against  such  as  neither  petitioned  nor  voted  for 
the  officers,  yet  as  to  such  as  did  very  different  considerations 
and  questions  would  arise;  for  after  voluntarily  asking  the 
legislature  to  provide  by  law  an  agent  for  them,  and  after  ap- 
pointing that  agent,  by  what  rule  of  law  or  ethics  could  they 
be  permitted  to  repudiate  their  agent,  and  deny  their  respon- 
sibility to  those  who  may  have  loaned  the  money? 

Whilst  Judge  Robertson  held  this  Gallatin  County  act  con- 
stitutional, and  enforceable  against  all  the  citizens  embraced 
in  its  provisions,  the  majority  of  the  court  held  it  only  so  as 
to  those  who  owed  the  service  and  derived  an  actual  benefit 
and  consideration  by  the  raising  of  the  volunteers,  and  such 
as  participated  in  its  procurement,  or  afterwards  voluntarily 
ratified  it.  And  Judge  Robertson  is  still  of  opinion  that  said 
act  is  valid  and  binding  on  all  the  citizens;  but  as  the  major- 
ity adheres  to  their  former  opinion,  he  concurs  with  them  as 
to  those  whom  they  still  hold  liable. 

All  persons  who  were  themselves  liable  to  .draft,  or  had 
miDor  sons  or  slaves  so  liable,  derived  an  actual  valuable 
consideration  by  the  avoidance  of  the  draft,  and  hence  are 
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liable.  All  who  participated  in  the  procurement  of  fho  law, 
or  afterwards  voluntarily  ratified  it,  cannot  be  heard  now  to 
object,  especially  such  as  had  relatives  liable  to  be  conscripted; 
because  having  voluntarily  waived  this  constitutional  benefit^ 
they  shall  not  be  heard  to  set  it  up  after  the  money  is  pro- 
cured, the  volunteers  obtained,  and  the  war  ended. 

Appellants  A.  B.  Chambers,  A.  H.  Bledsoe,  John  Bledsoe, 
William  Dudgen,  E.  C.  Peak,  Thomas  Story,  F.  S.  Robinson, 
Eli  Swango,  Sylvester  Carver,  Sylvanus  Carver,  William  Car- 
ver, Jr.,  Amos  Story,  R.  E.  Craig,  W.  T.  Whitson,  Jr.,  C.  Bagly, 
and  James  Dudgen  were  all  within  military  age,  and  therefore 
liable,  unless  they  show  some  special  reason  for  exoneration. 
Chambers  attempts  two:  1.  That  he  was  in  prison  when  the 
first  meeting  was  held,  August  29,  1864,  and  therefore  did  not 
participate.  But  this  imprisonment  ended  before  the  money 
was  borrowed,  before  the  volunteers  were  obtained,  and  before 
the  enactment  was  procured  or  the  tax  levied. 

2.  He  asserts  that  he  had  been  exonerated  from  the  previ- 
ous draft,  and  was  not  required  to  pay  the  commutatioo 
thereunder;  but  he  was  only  exonerated  from  that  draft,  not 
because  of  permanent  disability;  and  even  if  so,  he  should 
have  caused  his  name  to  be  taken  from  the  subsequent  en- 
rollment, as  each  name  increased  the  quota  of  the  county; 
besides,  he  had  two  slaves  subject  to  draft. 

B.  F.  Bealc,  Orlow  Steele,  and  John  Hewlett  were  also 
within  military  age,  and  some  of  them  are  proven  to  have 
been  actually  enrolled;  but  as  the  enrollment-books  or  memo- 
randum have  been  partially  destroyed,  all  are  not  so  proven, 
except  inferentially. 

James  S.  Ferguson  and  William  Dudgen  were  proven  to  be 
witliin  military  age,  and  actually  enrolled. 

William  Britt  had  a  slave  subject  to  the  draft  of  1864;  hence 
his  responsibility,  which  is  not  relieved  by  his  certificate  of  ex- 
emption, dated  February  11,  1865,  after  the  liability  had  been 
incurred  and  the  draft  avoided. 

Jacob  P.  Howard,  A.  G.  Craig,  Noel  Robinson,  Jesse  D. 
Bright,  and  Addison  Gibson  had  slaves  subject  to  conscrip- 
tion, and  Craig  approved  the  law  and  advocated  the  levy  of 
the  tax  in  the  county  court;  hence  their  liability.  Bright, 
perhaps,  was  not  then  a  citizen,  but  temporarily  residing  in 
the  county. 

Robert  E.  Craig  was  not  only  subject  to  conBcription,  but 
very  active  in  trying  to  save  the  county  firom  draft. 
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John  T.  Robinson  advocated  the  levy  of  the  tax  before  the 
county  court,  and  thereby  ratified  it;  and  both  he  and  Craig 
also  had  either  sons  or  sons-in-law  who  were  liable  to  con- 
scription. 

The  cause  seems  not  to  have  been  disposed  of  as  to  A.  G. 
Hughes, — most  likely  by  oversight.  A  s  to  all  the  above-named 
persons,  the  injunction  was  properly  dissolved,  and  as  properly 
perpetuated  as  to  M.  C.  Hughes,  A.  D.  Whitson,  Tyler  Whit- 
Bon,  U.  C.  AUphin,  H.  P.  Baldwin,  Virgil  McClure,  John  Bacon, 
David  Story,  G.  M.  Connelly,  and  Zerilda  Morrow.  As  they 
were  not  liable  to  conscription,  no  valid  reason  for  enforcing 
the  tax  on  them  is  perceived,  as  the  evidence  does  not  show 
either  a  benefit,  procurement  of  the  law,  or  a  ratification  of  it 
by  them,  which  should  appear  afiSrmatively  before  an  invalid 
tax  could  be  enforced  against  them. 

Wherefore  the  judgment  is  affirmed,  both  as  to  those  against 
whom  the  injunction  was  dissolved  and  as  to  those  in  whose 
favor  it  was  perpetuated,  on  the  appeal  and  cross-appeal,  with 
costs  against  each  party  in  favor  of  the  other  on  their  respect- 
ive appeals,  and  damages  against  Ferguson  and  others  on 
their  iupersedeas. 

Upon  Qxtkbron  or  Leoalttt  or  Oenxkal  Tax  to  Pat  Bovnties  voted 
or  paid  in  the  interest  of  those  eabject  to  military  duty,  Jostioe  Oooley  says: 
"Taxation  in  such  a  case,  where  no  obligation,  honorary  or  otherwise,  rests 
upon  the  pnblic,  would  be  .nothing  else  than  a  naked  case  of  appropriating 
the  property  of  the  tax-payer  for  private  purposes,  and  that,  too,  without 
reference  to  anticipated  public  benefit":  Cooley's  Const.  lim.  280,  citing 
T}f9<m  y.  Sdiool  Directors,  51  Pa.  St  9;  Crowell  v.  HopHrUon,  45  N.  H.  9; 
MUler  y.  Orandy,  13  Mich.  340;  Pease  v.  Chicago,  21  111.  608;  Esty  v.  Weal- 
ntaater,  97  Mass.  824;  Cole  v.  Beefford,  97  Id.  326;  Usher  v.  Colchester,  33 
Conn.  667;  Perkins  y.  MUford,  69  Me.  315;  Thompson  v.  PiiUon,  69  Id.  545; 
£e%  y.  Marshall,  69  Pa.  St.  319.  In  a  further  comment  upon  the  principal 
case,  the  same  author  says  that  "perhaps,  in  any  other  case,  if  a  party  peti- 
tions  for  legislation,  and  avails  himself  of  it,  he  may  justly  be  held  estopped 
from  disputing  its  validity  ":  Cooley's  Const.  Lim.,  4th  ed.,  488,  citing  MoIm 
▼.  DeiroU,  18  Mich.  495;  BeaU  v.  BeaU,  8  Ga.  210.  See  also  further  com- 
meata  in  Cooley's  Const  lim.  607,  608. 

Thi  TBDiCiPAL  CASB  HAS  BEEN  CITED  Several  timos  by  the  courts  of  other 
■tates  as  follows:  In  Harrison  v.  Board  qf  Supervisors,  61  Wis.  646,  where 
the  coort  say:  "An  unconstitutional  provision  in  a  law  does  not  necessarily 
Knder  the  whole  act  void;  nor  can  its  unconstitutionality  be  taken  advan- 
tags  oi  by  one  who  is  not  affected  by  the  act,  or  that  part  of  it  which  is  un- 
OQDBtitatiQOAl."  One  who  acts  under  an  act,  and  obtains  benefits  under  it, 
tt  estopped  from  denying  the  validity  of  an  assessment  made  in  accordance 
with  it:  SkUe  v.  MUeheil,  31  Ohio  St  592,  610.  "Where  one  actively  inter- 
**»••  to  Mcnre  the  paaugt  of  ma  aet,  or  the  expenditure  of  money  in  puraii* 
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ance  of  it,  or  where  one,  with  knowledge  that  improremente  are  ia  yiugiea 
on  his  lands  under  authority  of  a  legislative  enactment,  permita  the  work  to 
proceed  without  objection,  there  is  much  reason  for  saying  he  should  not  be 
permitted  to  plead  that  such  statute  is  unconstitutional ":  Ckmntermam  ▼.  DhI- 
Un  Townships  38  Id.  517.  It  is  cited  to  the  ahove  effect,  and  to  the  gensnl 
principle  that  parties  may  be  estopped  to  assert  the  invalidity  of  an  act  by 
their  previoos  conduct  or  consent:  McCcaikjf  v.  Lavaache^  89  IlL  274;  iKJcbtti 
T.  Sfraker,  TJ  Ind.  371,  382;  Stroner  T.dt^qfFori  Wa^m,  l(M}ld.443,^L 


Caldwell  u  Evans, 

[5  Bush,  880.] 

ILuoNO  Non  Payable  at  Bank  dobs  not  or  Itself  OmarnvTE  Suca 
Bahk  AoEiTT  or  Patbb  to  receive  the  money,  but  it  is  a  mere  desigiia- 
tion  of  a  place  where  both  the  paper  and  the  fnnds  to  take  it  up  will  bs 
on  the  day  it  is  due;  to  make  the  bank  the  payee's  agents  either  ths 
paper  must  be  indorsed  to  or  deposited  with  it. 

ImwRSSD  FOR  CoLLECTioy. — Where  a  bill  was  made  payable  at  a  bank, 
and  was  afterwards  indorsed  to  the  cashier  of  said  bank,  the  snbseqiuBft 
possession  of  the  paper  by  the  payee  with  the  indorsements  erased  fnllj 
rebuts  the  presumption  of  a  transfer  of  the  legal  title  for  any  other  par- 
pose  than  that  of  collection;  especially  where  the  party  so  claiming 
fails  to  produce  the  books  of  the  bank  which  woold  show  if  the  bank  fasd 
discounted  the  bilL 

Possession  or  Note  bt  Patse  wttu  Ebased  iKDOBSUfsm  to  thecaahien 
of  two  banks  rebuts  all  presumptions  that  the  note  had  been  disoonnftsd 
to  said  banks,  and  it  will  be  held  to  have  been  indoned  for  cdPectiofc 

The  opinion  Btates  the  case. 
O.  W.  Durdapj  for  the  appellant. 
Durham  and  JacobSj  for  the  appellee. 

By  Court,  Williams,  G.  J.  This  was  a  suit  by  appellee  on 
a  note  for  $1,350,  executed  to  him  October  1,  1860,  due  Sep- 
tember 15,  1861,  by  T.  W.  Vamon,  E.  B.  Caldwell,  with  the 
word  ''  surety  "  affixed  to  his  name,  and  then  N.  O.  Tevis,  and 
which  was  negotiable  and  payable  at  the  Deposit  Bank  of 
Stanford. 

Indorsed:  ^'  Pay  T.  Mitchell,  cashier,  or  order. 

"  W.  F.  EvAm/^ 
"  Pay  J.  W.  Proctor,  cashier,  or  order. 

'^  T.  Mitchell,  Cashier.'* 

Both  of  which  were  crossed  by  lines  drawn  over  them« 

The  note,  not  being  paid,  was  duly  protested.    October  1« 

1861,  it  was  credited  by  $400,  and  February  3,  1863,  by  $i4& 

Suit  was  not  brought  on  it  until  October  7, 1867. 
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October  23, 1867,  judgment  by  default  was  rendered  against 
Varnon  and  Caldwell. 

Afterwards,  on  Caldwell's  affidavit,  the  judgment  as  to  him 
was  set  aside,  and  his  answer  filed,  which  sets  up  that  the 
note  was  negotiable  and  payable  at  the  Deposit  Bank  of 
Stanford,  and  by  it  discounted,  and  thereby  put  upon  the  foot- 
ing of  a  foreign  bill  of  exchange,  and  that  more  than  five 
years  had  elapsed  between  the  time  when  it  was  due  and  the 
bringing  this  suit;  therefore,  he  as  a  security  was  released. 

The  cause  was  submitted  to  the  circuit  judge,  it  being 
agreed  that  Caldwell  was  security  only  on  the  note;  that 
Mitchell  was  cashier  of  the  branch  of  the  Bank  of  Kentucky 
at  Danville,  and  that  Proctor  was  cashier  of  the  Deposit  Bank 
of  Stanford;  and  then  the  note  with  its  indorsements  and  the 
protest  was  all  the  evidence;  and  the  judge  having  decided 
for  the  plaintiff,  Caldwell  seeks  a  reversal,  insisting  that  the 
indorsements  sufficiently  attest  that  the  note  had  been  dis- 
counted by  the  Deposit  Bank  of  Stanford. 

As  has  been  often  held,  and  recently  decided  by  the  supreme 
court  of  the  United  States  in  Ward  v.  Smithy  7  Wall.  447,  the 
making  of  a  note  payable  at  a  bank  does  not  of  itself  consti- 
tute such  bank  an  agent  of  the  payee  to  receive  the  money, 
but  it  is  a  mere  designation  of  a  place  where  both  the  paper 
and  the  funds  to  take  it  up  will  be  on  the  day  it  is  due;  there- 
fore, to  make  the  bank  the  payee's  agent,  either  the  paper 
must  be  indorsed  to  or  deposited  with  it. 

Here,  the  paper  was  first  indorsed  to  the  branch  of  the  Bank 
of  Kentucky  at  Danvijle,  and  by  it  to  the  Deposit  Bank,  which 
might  perhaps  be  sufficient  in  themselves  to  carry  the  legal 
title,  if  nothing  else  appeared;  but  as  that  is  known  to  be  the 
^ual  habits  of  collecting  such  paper  through  the  agencies  of 
the  banks,  the  subsequent  possession  of  the  paper,  with  the 
erasures  of  the  indorsements,  fully  rebuts  the  presumption  of 
A  transfer  of  the  legal  title  for  any  other  purpose  than  that  of 
collection,  especially  as  the  records  and  officers  of  the  bank 
would  establish  whether  the  note  had  actually  been  discounted, 
and  thereby  show  the  transfer  was  not  for  mere  collection,  but 
A8  a  purchase,  which  would  put  it  on  the  footing  of  a  foreign 
bill  of  exchange;  and  the  failure  to  produce  this  evidence,  so 
certain  and  so  accessible,  raises  a  presumption  that  it  does  not 
exist.  But  however  this  may  be,  possession  of  the  note  by  the 
payee,  with  an  erasure  of  the  assignments,  rebuts  all  presump- 
tioaa  that  such  a  note  was  assigned  for  any  other  purpose  than 
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that  of  collection;  and  therefore  the  statute  of  limitationfl  re- 
lied on  could  be  no  bar,  as  it  was  not  a  foreign  bill  of  exchangOi 
and  could  not  be  put  on  such  footing  until  so  discoanted. 

Wherefore  the  judgment  is  a£5rmed,  without  damages,  no 
iupersedeas  appearing. 

Indobsemsnts  fob  CoLLXcnoir:  Sea  note  (o  AHen  t.  Merekamit^  Bmik,  84 
Am.  Deo.  307,  where  the  aubject  is  lengthily  diaeuned,  and  the  prineipel 
OMe  cited.  In  this  note,  it  is  said  that  making  a  note  payable  at  a  bank  doea 
not  make  the  bank  an  agent  for  ita  ooUeetion.  See  ako^  npon  eadi  of  abore 
propoaitiona,  Strong  ▼.  King,  85  Id.  33S. 


McKixNEY  V.  Gbigos. 

[6  Bush,  401.] 
DiDiCATlON. — Four  persona  purchased  a  honae  and  lot  near  a  chnrcfa. 
with  the  object,  as  appears,  that  the  property  ahoold  be  oaed  as  a  par- 
sonage, and  occupied  as  a  residence  by  the  minister  in  chaige  of  the  con- 
gregation which  worshiped  at  the  church.  In  pursuance  of  some  parol 
agreement,  the  purchase  price  of  the  house  and  lot  was  mostly  raised  by 
oontributions,  and  refunded  to  the  four  purchasers.  The  property  was 
occupied  and  uaed  for  the  purpoees  for  which  it  was  purchased  for  aboat 
eleven  years,  when  the  four  purchasers  and  about  two  thirds  of  the  congre- 
gation withdrew  therefrom,  built  another  house  of  worship,  and  kept  pos- 
session of  the  above  property.  In  an  action  by  the  trustees  of  the  old 
congregation  to  recover  the  property,  it  was  /te&f,  that  they  were  entitled 
to  recover;  that  the  purchase  and  appropriation  of  the  property  as  a  home 
for  the  minister  of  that  congregation,  whoever  he  might  be,  aooording  to 
the  rules  and  discipline  of  the  religious  denomination  with  which  the 
congregation  was  connected,  was  a  dedication  of  the  property  to  the  use 
and  benefit  of  all  those  who  then  composed  that  organized  coogregatioiiy 
or  might  constitute  it  thereafter. 

DSDIGATION  OF  La17D  FOB  PUBLIO  PURPOSBS  MAT  BB  MaPB  BY  PaBOL  AKB 

BB  EaTABLTSHBD  by  paiol  evidence.  The  reason  for  exempting  a  dedica- 
tion of  property  from  the  rules  of  law  applicable  to  a  contract  of  sals 
aeems  mainly  to  be,  that  while  in  the  latter  case  there  is  a  transmissioa 
of  right  from  a  vendor  to  a  vendee  in  whom  the  title  can  vest,  a  dedica- 
tion consists  in  devoting  to  the  use  of  the  public  generaUy,  or  of  aona 
particular  class  of  society.  | 

Dbdigatiom  13  Eqitallt  Valid  whbtheb  It  bb  Obatoxiovb  ob  bob  Coh* 

PENSATION,    WHKTHEB    ITS  ObJBCT  Ib  tO  SUbserVO  puUlO  OQUVeniflPOfS  ft 

charitable  or  religious  purpose,  or  for  the  purpose  of  funushing  a  resi- 
dence for  the  minister  of  a  particular  congregation  as  one  of  the 
of  procuring  his  services. 

IV  CaSBS  of  DbDIGATION,  It  is  not   EaSBMTIAL    THAT  TlILB  SHOVU)  Vl 

to  the  use  intended,  as  the  fee  may  remain  in  abeyance  for  want  of  a 
grantee  capable  of  taking;  the  party  making  the  appropriatioa  will  be 
precluded  from  asserting  any  right  over  the  land,  at  least  to  long  as  tl 
Famaias  sabjeot  to  the  use  to  which  it  was  made. 
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Dedication  Madb  ioe  CntTAnr  Pubiosi  must  bx  RmaajtiD  nr  m  Bv* 
jOTKXirr  TO  PuRPusB  for  which  it  was  made,  and  cannot  be  diverted  to 
another  and  different  object,  unless,  by  a  division  or  disruption  of  thai 
eommnnity  or  society  for  whose  benefit  it  was  made,  a  partition  or  ap- 
portioanieat  of  the  property  is  authorized  by  express  law. 

OOBTBOI*    07  ChUSCH    PbOPXRTT  IN  CaSB  OF  DIVISION    OF   GONOBXGATION. 

*- Words  **  schism  or  division,'*  in  statute  providing  that  in  case  of  such 
an  oocnrrenoe  each  party  is  to  have  the  use  of  the  church  and  appurte- 
nances a  part  of  the  time,  in  proportion  to  its  numbers,  contemplate  a 
diviaioii  of  the  society  on  account  of  differences  among  themselves,  and 
not  to  a  difference  of  faith,  or  the  withdrawal  of  part  of  the  congregation, 
and  their  attaching  themselves  to  another  church. 

OomtTS  JuDIdALLT  SLnOW,   AS  PaRT  OF  ECCLESIASTICAL  HiSTORT    OF  ThI8 

Ck>UNTRT,  THAT  Methodist  Efisoopal  Churgh,  Sottth,  and  the  Metho- 
dist Episcopal  Church  of  the  United  States,  have  been  since  the  year 
1845  separate,  distinct,  and  independent  organizations. 
Bmbddio  Members  of  Church  Forfeit  All  Right  to  Chitrch  Prop- 
BBTT.  Where  a  number  of  the  members  of  a  church  congregation,  al- 
though they  constitute  a  majority  thereof,  dissolve  their  connection  with 
the  church  of  which  they  were  members,  and  the  entire  ecclesiastical 
body  of  which  it  is  a  part,  and  unite  with  another  and  distinct  religions 
organization,  they  forfeit  all  right  to  the  church  property;  and  as  they 
have  attached  themselves  to  a  separate  and  distinct  church,  they  cannot 
be  regarded  as  a  " party,"  within  the  meaning  of  the  statute,  occasioned 
by  a  schism  or  division  of  the  society,  and  entitled  to  a  proportion  of  the 
use  of  the  property. 

Thk  opinion  states  the  case. 

S.  Turner^  for  the  appellants. 

Bumham  and  CapertoUj  for  the  appellees. 

By  Court,  Hardin,  J.  On  the  4th  of  March,  1854,  Thomas 
8.  Moberly  and  wife  conveyed  a  dwelling-house  and  lot,  con« 
taining  two  and  a  half  acres  of  ground,  to  Jonas  Griggs,  James 
Owens,  John  Marsh,  and  Hamilton  Norris,  for  the  considera- 
tion of  $225.  The  property  was  situated  near  the  house  of 
religious  worship  of  a  congregation  of  the  Method  st  Episcopal 
Church,  South,  of  which  the  grantees  ii-  said  cont  yance  were 
members,  at  or  near  a  place  called  Texas,  in  Madi^o  i  County. 

The  object  of  the  purchase  appears  to  have  bein  that  the 
property  should  be  used  as  a  parsonage,  and  occupied  as  a 
residence  by  the  minister  in  charge  of  said  congregation;  and 
in  pursuance  of  some  parol  agreement,  the  price  which  was 
paid  to  Moberly  was  mostly  raised  by  contributions  and 
refunded  to  Griggs,  Owens,  Marsh,  and  Norris;  and  from  the 
purchase  of  the  property  until  about  the  year  1865,  it  con- 
tinued to  be  so  held  and  used,  except  during  some  short  in* 
tenrals.    When  it  was  not  occupied  by  the  preacher  of  the 
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congregation,  it  was  rented  out;  but  the  property  does  not 
appear  to  have  been  purchased  or  held  for  the  use  of  the 
church  generally,  or  of  the  conference  or  circuit  to  which  that 
particular  congregation  was  attached,  but  specially  for  the 
use  of  that  congregation  as  a  residence  for  its  minister,  who 
was  required  annually  to  account  for  the  use  of  it,  as  so  much 
paid  him  of  his  salary  by  the  congregation.   • 

During  the  recent  civil  war,  the  congregation  of  said  church 
at  Texas  became  disrupted,  and  about  sixty-five  of  its  mem- 
bers, including  Crriggs,  Owens,  and  Norris,  severed  their  rela- 
tions with  the  Methodist  Episcopal  Church,  South,  and  erected 
a  new  house  of  worship,  at  which  they  organized  themselves 
as  a  congregation  in  connection  with  the  Methodist  Episcopal 
Church  of  the  United  States.  Their  withdrawal  left  only 
about  thirty-seven  members  of  the  old  congregation,  who  con- 
tinued to  adhere  to  the  Methodist  Episcopal  Church,  Sooth, 
and  kept  up  their  organization,  and  retained  the  exclusive 
control  of  the  old  house  of  worship.  In  the  mean  time,  how- 
ever, Griggs,  Owens,  and  Norris  (Marsh  having  removed 
from  the  state),  asserting  claim  to  the  parsonage  and  lot  un- 
der the  deed  from  Moberly,  obtained  the  poeseesion  of  the 
property,  and  denied  the  right  of  those  who  remained  of  the 
old  congregation  to  use  or  control  it. 

The  appellants,  as  trustees  of  the  old  congregation,  brought 
this  action,  seeking  a  judgment  for  the  recovery  of  the  prop- 
erty and  a  conveyance  of  the  title,  which  was  resisted  by  the 
defendants. 

The  circuit  court,  regarding  the  plaintiffs'  claim  to  recover 
the  property  as  within  the  interdiction  of  the  statute  of  frauds, 
adjudged  that  they  were  not  entitled  to  further  relief  than  to 
have  restitution  of  so  much  of  the  money  originally  paid  fhr 
the  property  as  had  been  contributed  by  the  plaintiffs  and 
those  they  represented;  and  from  that  judgment  this  appeal 
is  prosecuted. 

As  we  construe  the  facts  of  this  case,  we  do  not  regard  the 
claim  of  the  old  congregation  as  reetu[ig  on  a  contract,  the 
enforcement  of  which  is  prohibited  by  the  statute  referred  ta 
But  the  purchase  and  appropriation  of  the  property  as  a  home 
for  the  minister  of  that  congregation,  whoever  he  might  be, 
according  to  the  rules  and  discipline  of  the  religious  denomina- 
tion  with  which  the  congregation  was  connected,  was  a  dedi- 
oation  of  the  property  to  the  use  and  benefit  of  all  thoee  who 
then  composed  that  organized  congregation,  or  might  coo* 
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Btitute  li  thereafter.  And  the  doctrine  is  well  settled,  and 
has  been  long  and  unifonnly  recognized,  that  a  dedication  of 
land  for  public  purposes  may  be  made  by  parol,  and  be  estab- 
lished by  parol  evidence:  Trustees  qf  Dover  y.  Fox^  9  B.  Mon. 
200;  WicUiffe  v.  City  oj  Lexington,  11  Id.  155;  Town  of  Pawlet 
V.  Clark,  9  Cranch,  292;  City  of  Cincinnati  v.  WhUe,  6  Pet 
431. 

The  reason  for  exempting  a  dedication  of  property  from  the 
rules  of  law  applicable  to  a  contract  of  sale  seems  mainly  to 
be  that,  while  in  the  latter  case  there  is  a  transmission  of 
right  from  a  vendor  to  a  vendee,  in  whom  the  title  can  vest,  a 
dedication  consists  in  devoting  it  to  the  use  of  the  public  gen- 
erally, or  of  some  particular  class  or  society.  And  it  is  imma- 
terial to  the  validity  of  the  grant  whether  it  be  gratuitous  or 
for  compensation,  or  whether  the  object  be  to  subserve  public 
convenience,  as  by  the  donation  of  ground  for  a  street  or  a 
highway,  or  a  charitable  or  religious  purpose,  in  the  appropri- 
ation of  ground  for  a  cemetery  or  church,  or,  as  in  this  case, 
a  residence  for  the  minister  of  a  particular  congregation,  as 
one  of  the  means  of  procuring  his  services.  Nor  does  it  seem 
to  be  essential  that  the  title  be  vested  to  the  use  intended,  as 
the  fee  may  remain  in  abeyance  for  want  of  a  grantee  capable 
of  taking.  But  the  validity  of  the  dedication  does  not  depend 
on  this;  it  will  preclude  the  party  making  the  appropriation 
from  reasserting  any  right  over  the  land, — at  all  events,  so 
long  as  it  remains  subject  to  the  use  to  which  it  was  made: 
Cincinnati  v.  White,  supra. 

But  for  obvious  reasons,  a  dedication  made,  as  in  this  case, 
for  the  use  and  benefit  of  a  particular  organized  community 
or  society,  must  be  restricted  in  its  enjoyment  to  the  purpose 
for  which  it  was  made,  and  cannot  be  diverted  to  another  and 
different  object,  unless  by  the  division  or  disruption  of  that 
community  or  society  a  partition  or  apportionment  of  the  prop- 
erty is  authorized  by  express  law. 

Although  the  appellees,  and  those  who  withdrew  with  them 
from  the  old  organization  at  Texas,  were,  while  they  remained, 
&  majority  of  that  body,  when  they  severed  their  relations  with 
it,  and  with  the  aggregate  Methodist  Episcopal  Church,  South, 
of  which  it  was  a  part,  they  ceased  to  be  members  of  the  com- 
munity to  whose  use  the  property  was  devoted;  unless,  by  their 
withdrawal  together,  and  reorganization  as  a  congregation  in 
connection  with  the  Methodist  Episcopal  Church  of  the  United 
States,  they  bo  retained  their  identity  and  unity  as  a  party  in 
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the  division  of  the  society  as  to  preserve  their  former  rights  in 
it,  according  to  the  fourth  subdivision  of  section  3  of  chapter 
14  of  the  Revised  Statutes,  which  provides  that  '^  in  case  a 
schism  or  division  shall  take  place  in  a  society,  the  trustees 
shall  permit  each  party  to  use  the  church  and  appurtenances 
for  divine  worship  a  part  of  the  time,  proportioned  to  the  mem- 
bers of  each  party." 

Did  the  withdrawal  and  reorganization  of  the  appellees,  and 
those  co-operating  with  them,  constitute  a  schism  or  division 
in  the  society  according  to  the  intent  and  meaning  of  the 
statute  7  or  was  it  a  mere  reduction  of  it's  members,  as  if  the 
withdrawing  members  liad  separately  withdrawn  or  been  ex- 
pelled? 

A  schism  is  defined  by  lexicographers  to  mean,  '^  in  a  gen- 
eral  sense,  division  or  separation;  but  appropriately,  a  division 
or  separation  in  a  church  or  denomination  of  Christians,  oc- 
casioned by  diversity  of  opinions;  breach  of  unity  among  peo- 
ple of  the  same  religious  faith."  And  it  is  used  in  the  statute 
in  connection  with  the  word  ''  division,"  which  certainly  im- 
ports no  more  than  a  separation  of  the  society  into  two  parts, 
without  any  change  of  faith  or  ulterior  relations. 

But  the  meaning  of  the  statute  is  further  indicated  by  the 
requirement  that ''  the  trustees  shall  permit  each  party  to  use 
the  church  and  appurtenances,"  etc.,  clearly  contemplating  a 
division  of  a  society  on  account  of  differences  among  them- 
selves, without  any  disruption  of  the  relations  of  either  party 
to  the  denomination  of  Christians  with  which  the  whole  so- 
ciety was  connected.  And  this  is  our  construction  of  the 
statute.  Independent  of  authority  on  the  subject,  there  are 
reasons  which  seem  to  sustain  this  conclusion  so  patent  as  to 
render  their  elaboration  useless.  An  opposite  construction  of 
the  statute  must  inevitably  lead  to  a  recognition  of  the  right 
of  any  part  of  a  religious  society  to  discard  its  faith,  doctrine, 
and  organization,  and  affiliate  with  any  antagonistic  sect,  or 
stand  aloof  from  all  established  religious  denominations,  and 
still  be  entitled  to  share  equally  with  their  former  brethren 
in  the  use  of  their  church  property,  provided  they  shall  not 
have  been  excommunicated  for  immorality,  which,  by  a  pro- 
vision of  the  statute,  would  terminate  the  rights  of  excluded 
members. 

It  is  said  that,  although  the  appellees  and  their  associates 
withdrew  from  the  society  at  Texas,  they  were  still  Methodists, 
and  that  they  united  with  the  Methodist  Episcopal  Church  of 
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the  United  States;  but  it  is  proved  in  this  record,  and  a  taci^ 
moreover,  which  this  court  knows  judicially  as  a  part  of  the 
ecclesiastical  history  of  this  country,  that  since  the  year  1845, 
that  body,  and  the  Methodist  Episcopal  Church,  South,  have 
been  distinct,  separate,  and  independent  organizations. 

But  the  question  wo  are  considering  has  been  heretofore 
substantially  decided  by  this  court.  In  the  case  of  Shannon 
V.  Frostj  3  B.  Mon.  253,  one  of  the  questions  decided  was, 
whether  a  part  of  a  congregation  of  Baptists  who  had  been 
expelled  for  alleged  "non-conformity  and  contumacy,"  but 
against  whom,  as  the  opinion  states,  there  was  "  no  proof  of 
immoral  conduct  in  either  the  popular,  the  ethical,  or  the 
biblical  sense,"  were  still  entitled  to  the  use  of  the  church 
for  a  time  proportioned  to  their  numbers,  under  the  provisions 
of  the  act  of  1814  (2  Digest,  1347);  and  the  court  held  that 
said  statute  did  not  apply  to  the  case  in  any  respect.  One  of 
the  provisions  of  the  act  was,  that  "  if  any  schism  or  division 
shall  take  place  in  said  congregation  or  church,  for  any  other 
cause  than  the  immorality  of  its  members,  nothing  in  this  act 
shall  be  so  construed  as  to  authorize  said  trustees  to  prevent 
either  of  the  parties  so  divided  from  using  the  house  or  houses 
of  w^orship  for  the  purposes  of  devotion  a  part  of  the  time, 
proportioned  to  the  numbers  of  each  party.  The  court  said, 
in  the  opinion  referred  to,  that  "  not  being  now  members  of 
the  church  to  whose  use  the  ground  was  conveyed,  the  appel- 
lants seem  no  longer  to  be  entitled  to  any  beneficial  interest 
in  that  property,  nor  to  any  other  right  which  this  court  can 
either  enforce  or  recognize."  The  whole  tenor  of  the  decision 
in  that  case  shows  that  the  conclusion  of  the  court  did  not 
rest  on  the  fact  of  expulsion,  but  upon  the  ground  that  the 
appellants  had  ceased  to  be  members  of  the  church. 

While  it  is  true  that  the  property  in  controversy  was  not 
acquired  in  the  usual  form  of  conveyance  recommended  in 
the  discipline  of  the  Methodist  Church,  and  in  this  and  some 
other  respects  there  is  an  apparent  difference  between  the  es- 
sential facts  of  this  case  and  those  of  the  case  of  Gibson  v. 
Armstrong^  7  B.  Mon.  481,  and  the  case  recently  decided  by 
this  court  of  Humphreys  v.  Bumsidty  4  Bush,  215,  yet  in  this 
case,  as  in  those,  the  property  was,  by  the  nature  of  the  terms 
and  trusts  on  which  it  was  acquired,  appropriated  to  the  use 
of  the  beneficiaries  as  a  local  society  of  Methodists,  governed 
by  certain  rules  and  discipline,  which,  in  this  case,  were  those 
of  the  Methodist  Episcopal  Church,  South. 
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In  the  case  of  Oibson  y.  Armstrong^  supra,  this  court,  in 
considering  the  relations  of  the  local  society  with  the  general 
church,  as  affecting  the  rights  of  individuals  in  property  se- 
cured to  its  use,  said,  with  reference  to  the  rules,  discipline, 
and  laws  of  the  Methodist  Episcopal  Church,  that  ^'  we  dis- 
cover in  them  no  sanction  for  the  idea  that  a  minority  of  one 
of  the  societies  of  the  church,  separating  itself  from  the  major 
or  organized  portion,  and  assuming  at  its  own  mere  will  a 
new  and  independent  organization,  can,  in  its  corporate  form, 
claim  any  right  of  occupying  their  former  house  of  worship 
against  the  will  of  the  remaining  body,  which,  retaining  the 
original  organization,  with  the  same  officers  and  head,  or  their 
regularly  appointed  successors,  and  presernng  the  same  posi- 
tion in  the  general  organization,  has,  in  point  of  fact  and  in 
view  of  the*  law,  these  satisfactory  evidences  of  its  being  the 
true  society  entitled  to  the  use.** 

And  in  Humphreys  v.  Bumside,  4  Bush,  215,  lately  decided, 
the  same  principle  is  recognized  and  applied  in  the  construc- 
tion of  section  3  of  chapter  14  of  the  Revised  Statutes;  and 
with  these  decisions  the  case  of  Iladden  v.  Chom,  8  B.  lilon. 
70,  is  in  harmony  on  this  question. 

The  construction  we  have  given  to  the  fourth  subdivision  of 
said  section  of  the  statute  seems  to  the  majority  of  this  court, 
the  chief  justice  dissenting,  to  be  not  only  according  to  the 
conclusive  weight  of  authority,  but  such  as  the  language  of 
the  statute  itself  requires;  and  while  it  may  operate  with  ap- 
parent hardship  in  isolated  cases,  we  do  not  doubt  that  an 
opposite  construction  would  lead  to  the  dismemberment  of 
religious  societies,  and  become  a  fruitful  source  of  litigation 
and  strife  between  their  adhering  and  seceding  members  for 
the  possession  of  property  dedicated  to  their  corporate  use  on 
one  side,  and  its  appropriation  to  different  objects  on  the 
other. 

We  are  of  the  opinion,  therefore,  that  the  appellees,  and 
others  who  dissolved  their  connection  with  the  society  of 
which  they  were  members,  and  the  entire  ecclesiastical  body 
of  which  it  was  a  part,  and  united  with  another  and  distinct 
religious  organization,  cannot  be  regarded  as  a  party,  within 
the  meaning  of  the  statute,  occasioned  by  a  schism  or  divis- 
ion of  a  society,  and  entitled  to  a  proportion  of  the  use  of  the 
property. 

In  considering  this  aspect  of  the  case,  we  have  regarded  the 
property  in  contest  as  appertaining  to  the  church,  although 
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the  statute  more  directly  and  certainly  relates  to  booflee  of 
worship. 

It  seems  to  as  the  plaintiffs  were  entitled  to  a  judgment  re- 
storing to  the  congregation  represented  by  them  the  control 
and  use  of  the  property  in  contest  for  the  purpose  for  which  it 
was  dedicated. 

Wherefore,  the  chief  justice  dissenting,  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  directions  that  a  judg- 
ment be  rendered  in  conformity  to  this  opinion. 


Thb  CHncF  Jusncs  delivered  an  ezhaustiTe  diaaenting  opinion.    He  wairea 
aU  qnestions  of  dedication,  or  the  application  of  the  statute  of  franda,  to  the 
oaae,  and  oonaidera  only  the  congregational  rights  of  the  seceding  members, 
who  paid  a  large  percentage  of  the  purchase-money  for  the  land  in  question. 
He  says  that  the  statute  of  1814  merely  provided  that  in  case  of  schism  or 
division  of  a  religious  society,  the  trustees  holding  and  controlling  the  trust 
property  should  not  prevent  the  respective  parties  from  the  use  of  the  prop- 
erty alternately,  according  to  their  respective  numbers;  that  the  courts  held 
that  this  statute  declared  no  rights,  and  settled  disputes  as  if  it  had  never 
existed;  and  that  when  the  statutes  were  revised  in  1850,  different  language 
was  employed,  as  will  be  seen  from  the  statute  quoted  in  the  opinion,  and 
rights  in  the  respective  parties  were  declared.     Subsection  5  of  this  act  pro-* 
vides  that  "the  excommunication  of  one  party  by  the  other  shall  not  impair 
such  right,  except  it  be  done  hona  fide  on  the  grounds  of  immorality."    Ho 
gives  Webster's  definition  of  the  words  "schism  "and  "division,"  and  saya: 
"  The  common  philological  meaning  of  the  statute,  '  that  in  case  of  a  schism 
or  division  shall  take  place  in  a  society,'  is  exactly  equivalent  to  saying  that 
in  case  a  society  shall  separate,  divide,  or  become  partitioned,  each  party  ia 
to  use  the  church  without  any  reference  as  to  whether  it  shaU  have  any  other 
.or  external  ecclesiastical  relation,  or  if  so,  with  whom.     And  if  anything 
else  were  necessary  to  show  that  the  legal  signification  of  these  terms  wer« 
of  the  same  identical  meaning,  this  is  most  clearly  manifested  in  the  fifth 
section,  which  also  saves  alike  rights  of  the  respective  parties,  though  the 
one  should  excommunicate  the  other,  save  that  this  be  done  in  good  faith  for 
immorality.    Now  it  is  quite  apparent,  however  this  may  be  done  for  schis- 
matical  doctrine,  and  however  regular  may  be  the  expulsion,  and  however 
deprived  the  party  may  be  of  aU  the  church  privileges  as  members,  yet^ 
when  done  for  oUier  than  immoral  conduct,  it  cannot  affect  their  property 
rights.    Nor  did  the  legislature  intend  to  or  really  perpetrate  the  absurdity 
of  keeping  the  expeUed  party  from  the  enjoyment  of  aU  ecclesiastical  rela- 
tions, by  debarring  them  on  pain  of  forfeiture  from  joining  any  other  than 
the  one  they  may  be  excluded  from."    He  continuea  that  the  history  of 
chnrch  controversies  in  thia  state  forbid  this  absurdity,  and  recounts  divisiona 
which  occurred  in  other  denominationa  from  which  many  angry  lawauita 
apmng,  and  which  under  the  limited  operation  of  the  act  of  1814  resulted 
in  great  injustice  to  seoeding  members  of  a  church  society,  leaving  their 
valuable  church  property  to  the  few  who  remained  in  the  old  organization. 
Can  it  be  doubted,  he  aaka,  that  the  act  of  1850  waa  paaaad  for  the  purpose 
of  oorreeting  thia  injuatioef    The  aenae  of  the  atatute  in  ita  entirety  ia  thia: 
**  la  oiM  a  aohkia  or  division  ahall  take  plaoe  in  a  aodety,  the  troateee  ahall 
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penmt  eaeh  party  to  use  the  chareh  and  appartenaiioes  for  divine  aerrioea  a 
part  of  the  time,  proportioned  to  each  party,  and  the  exoommnniation  of  one 
party  by  the  other  shall  not  impair  such  right,  except  it  be  done  bona  Jide^  on 
the  ground  of  immorality.  The  fifth  subsection  declared  no  new  right  in  the 
expelled  party,  but  preserved  the  right  declared  in  the  fourth  subsection  to 
the  schismatical  party,  unless  expelled  for  immorality. 

**  How  far  can  this  be  construed  as  reserving  this  right  to  either  party  on 
condition  that  it  shall  remain  in  the  same  ecclesiastical  relations?  Did  the 
legislature  intend  to  perpetrate  the  absurdity  and  mockery  of  securing  the 
beneficial  rights  then  existing  of  parties  who  should  differ  as  to  their  religions 
tenets,  or  administration  of  discipline  or  other  cause,  not  involving  moral 
dereliction,  by  saying,  When  yon  thus  divide,  the  joint  property  procured  by 
your  joint  means  shall  inure  to  each  party  of  beneficiaries,  according  to  num- 
bers, and  yon  will  not  be  required  to  worship  together,  but  may  do  so  on 
different  days,  under  the  ministration  of  different  officers;  but  yon  are  not 
to  sever  your  ecclesiastical  relations?  "  He  continues  that  the  words  '*  schism  \ 
and  " division  "  were  not  used  as  equivalent  to  "dissension,'' which  latter 
word  would  have  conveyed  the  exact  meaning  that  their  respective  rights 
depended  upon  their  ecclesiastical  unity.  Continuing,  he  says:  "  It  will  hh 
observed  that  the  statute  assigns  only  one  isolated  case  of  forfeiture,  to  wit^ 
for  expulsion  in  good  faith  for  immorality;  so  that  the  civil  courts  can  in- 
quire into  but  the  one  cause  of  schism,  division,  or  disruption;  it  being  all- 
sufficient  for  them  to  know  that  there  has  been  such  schism  and  division  in 
the  society,  and  then  divide  the  property  pro  nUa  according  to  the  numerical 
strength  of  the  respective  parties."  The  chief  justice  concludes  with  obeer- 
vations  upon  the  justice  and  equity  of  the  application  of  the  statute  for  which 
he  contends. 

Dedigatton,  What  Ck>NSTrn7TES,  Genekally:  San  Frandtoo  v.  Colder^ 
wood,  91  Am.  Dec.  542;  Morrison  v.  Marquardi,  92  Id.  440;  Lee  v.  Lake^  90 
Id.  220;  Gentleman  v.  Soule,  83  Jd.  264;  Schurmeier  v.  St.  Paul  etc  H.  B.  Co., 
88  Id.  59;  Seirs  qf  David  v.  CUy  of  New  Orleans,  79  Id.  586;  Sarpy  v.  Muni- 
cipaUty,  61  Id.  221;  City  qf  Dubuque  v.  Moloney,  74  Id.  368;  0*NeUl  v.  AnneU, 
72  Id.  364. 

Dedication,  how  Established.  — The  owner's  intention  to  dedicate  may 
be  shown  by  writing,  by  declarations,  or  by  acts:  Oentleman  v.  Soule^  83  Am. 
Dec.  264.  Land  may  be  dedicated  to  public  use  without  deed  or  oth«*r  writ- 
ing, if  the  intent  be  sufficiently  and  clearly  established:  Morrison  v.  Mar- 
quardt,  92  Id.  440.  No  particular  form  or  ceremony  is  necessary:  Heirs  qf 
David  V.  City  qf  New  Orleans,  79  Id.  586.  Dedication  of  land  may  be  made 
verbally:  HaU  v.  McLeod,  74  Id.  400.  See  notes  to  these  cases,  where  this 
question  is  fully  discussed. 

UsB  or  Propertt  fob  Other  Pctbposb  than  That  fob  Which  Dedi- 
cated: See  Commissioners  v.  Hunt,  67  Am.  Dec.  303;  Schurmeier  v.  SL  Pawl 
etc.  R.  R.  Co.,  88  Id.  59.  Dedicator  of  land  may  prescribe  terms  upon  which 
he  gives  it:  Hemphill  v.  Boston,  54  Id.  749.  Dedication  must  be  understood 
and  construed  with  reference  to  the  objects  and  purposes  for  which  it  waa 
made:  (M(/rey  v.  City  qfAUon^  52  Id.  476;  Gardiner  t.  Tisdale,  60  Id.  407. 
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BUBGE   V.   BbOWN. 

[6  Birui,  US.I 

Death  of  I>Enin>Airr  in  Sxboution  Aim  Livt  uvon  hd  Lahdb,  but 
BEiOBX  Salb  thbrbof»  pa88M  the  whole  title  to  hie  heir%  and  with- 
out a  reirivor  against  them,  there  is  no  title  snbject  to  sale  by  the  lerying 
officer,  and  an  attempted  sale  by  him  onder  such  levy  is  Toid. 

Dbath  or  Dbvbndant  nr  Exbodtion  aftbb  Lbvt  but  bbiobb  Salb  of 
the  property  levied  on  divests  the  power  of  the  sheriff  to  make  a  sale, 
imtil  a  revivor  of  the  judgment  against  the  heirs  of  deceased. 

Dbath  of  Defendant  im  Ezbcution  aftbb  Lbyt  but  bbfobb  Salb  thbbb- 
X7BDER,  does  not  divest  the  lien  created  by  the  levy,  and  it  may  still  be 
enforced  in  equity  as  other  demands  agidnst  decedent's  estate;  and  the 
fact  that  the  sheriff  had  proceeded  irregularly  to  sell  the  premises  levied 
upon  without  a  revival  of  the  judgment  against  deoedent's  heirs,  will 
not  divest  this  lien,  as  the  sale  was  void,  and  did  not  convey  the  l^gal 
title. 

Thb  apimon  states  the  case. 

Baie9  and  Wrightj  for  the  appellants. 

Hines  and  Rodmany  for  the  appellees. 

By  Court,  WiLUAHSy  C.  J.  W.  V.  Loving,  executor  of  James 
Ford  and  James  Low  &  Co.,  severally  having  obtained  judg- 
ments against  William  Brown,  Jr.,  in  the  year  of  1863,  had 
executions  thereon,  which  were  levied  by  the  sheriff  of  War- 
ren County  on  his  house  and  lot,  together  with  personal  prop- 
erty. 

After  the  levy  and  before  sale  the  defendant  Brown  died, 
when  subsequently  the  plaintiffs  in  the  executions  sued  out  a 
venditioni  exponas  on  each,  under  which  the  sheriff  sold  said 
house  and  lot,  and  the  execution  creditors  having  purchased 
it,  by  their  order  the  title  was  directed  to  be  made  to  Mrs. 
Brown. 

Burge,  as  administrator  and  representative  of  the  creditors 
of  the  decedent,  Brown,  filed  his  petition,  attacking  the  validity 
of  the  sale,  and  seeking  to  set  it  aside,  and  for  a  sale  of  the 
house  and  lot  for  the  benefit  of  decedent's  creditors,  to  which 
the  court  sustained  a  demurrer,  and  which  is  sought  to  be  re- 
versed. 

By  section  482,  Civil  Code,  it  is  provided  that  the  death  of 
one  or  all  of  the  plaintiffs  shall  not  prevent  an  execution  issu- 
ing on  a  judgment,  but  that  the  clerk  shall  indorse  the  death 
of  such  of  them  as  are  dead,  and  if  all  are  dead,  the  names  of 
the  personal  representatives  or  the  last  survivor.  And  by  sec- 
tions 488  and  484  an  afBdavit  must  be  filed  with  the  derk  of 
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the  death  of  such  plaintiff  or  plaintiffs,  and  the  names  of  such 
personal  representatives;  and  then  the  sheriff  shall  proceed  as 
if  the  surviving  plaintiff,  or  his  personal  representative  or 
heirs,  were  the  only  plaintiffs  in  the  execution. 

By  section  435,  '*  the  death  of  part  only  of  the  defendants 
shall  not  prevent  execution  being  issued,  which,  however, 
shall  operate  alone  on  the  survivors  and  their  property." 

By  section  487, "  a  judgment  may  be  revived  against  the  per- 
sonal representatives,  heirs,  and  devisees,  or  either  of  them,  of 
a  deceased  defendant  by  an  action  prosecuted  by  ordinary 
proceedings,  without  verification  of  the  petition."  The  subse- 
quent amendment  of  January  19, 1866,  has  nothing  to  do  with 
this  litigation. 

By  sections  3  and  4,  article  12,  chapter  86,  1  Stanton's  Re- 
vised Statutes,  482,  "  if  one  of  several  obligors  or  obligees,  in 
any  bond  having  the  force  and  effect  of  a  judgment,  shall 
die  before  the  same  is  satisfied,  execution  may  issue  on  such 
bond  in  the  name  of  the  surviving  obligee  or  obligees,  against 
the  obligors  or  the  survivor;  and  if  all  the  obligees  in  such 
bond  shall  die,  their  personal  representatives  may  sue  out  ex- 
ecution thereon  against  the  obligors,  or  their  personal  repre- 
sentatives, if  they  are  all  dead,  and  if  not,  then  against  the 
survivor  and  the  personal  representative  of  the  deceased." 

But  neither  these  provisions  of  the  code  nor  revised  stat- 
utes, in  express  language,  provide  for  the  case  of  an  execution 
having  been  levied,  and  before  sale,  the  defendant  therein 
having  died.  But  section  34,  article  2,  chapter  87,  1  Stan- 
ton's Revised  Statutes,  509,  regulating  the  distribution  of  the 
estates  of  insolvent  decedents,  provides  that  when  such  an 
estate  is  covered  by  bona  fide  liens,  giving  a  creditor  priority 
on  such  property,  the  proceeds  thereof  shall  first  be  applied  to 
the  discharge  of  such  liens,  and  the  residue  shall  be  subject  to 
a  pro  rata  division  among  the  other  creditors.  This  section  of 
the  revised  statutes,  however,  in  connection  with  sections  435 
and  437  of  the  Civil  Code,  leave  but  little  room  to  doubt  that 
in  such  a  case  there  must  be  a  revivor  against  the  heirs  of  the 
deceased  owner  of  the  levied  real  estate;  and  so  this  court  has 
heretofore  decided  in  Holman  v.  Holman,  2  Bush,  515,  in  which 
an  execution  had  issued  and  was  levied  on  the  real  estate  of 
the  defendant,  who,  however,  died  before  the  sale,  and  the 
plaintiff,  having  sued  out  a  venditioni  exponas,  caused  a  sale 
of  the  levied  premises.  After  the  death  of  the  defendant,  the 
sale  was  held  invalid,  because  ''  the  power  of  the  sheriff  to 
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enforce  his  levy  by  a  sale  ceased  by  the  death  "  of  the  defend- 
ant, but  that  the  defendant's  death  did  not  discharge  the  lien 
created  by  the  levy,  and  that  it  might  still  be  enforced  in 
equity,  as^ther  demands  against  decedent's  estate,  it  having 
a  priority,  and  which  was  subsequently  affirmed  by  this  court 
in  Houston  v.  Duncan,  though  reported  in  1  Bush,  207,  with 
the  simple  additional  reason  that  *'  the  death  of  the  owner  of 
the  land,  after  the  levy,  and  before  a  sale,  passes  the  wholo 
title  to  his  heirs;  and  without  a  revivor  against  them,  there  is 
no  title  subject  to  sale  by  the  levying  officer,  who  could  not,  if 
he  sell,  pass  any  title  to  the  purchaser.  Such  a  sale,  there- 
fore must  be  void." 

It  is  the  duty  of  the  administrator  of  insolvent  decedents  to 
take  such  legal  measures  as  will  marshal  the  legal  and  equi- 
table assets,  and  have  a  legal  distribution  thereof  among  the 
creditors. 

The  execution  creditors,  by  their  levy  in  decedent's  lifetime, 
obtained  a  legal  lien  on  the  house  and  lot,  which  was  not  de- 
stroyed by  his  death,  and  therefore  have  priority  on  it,  but 
nothing  more.  They  could  not  sell  it  without  a  Fevivor 
against  the  decedent's  heirs,  and  such  sale  did  not  convey 
the  legal  title,  which  is  yet  in  them.  It  is  not  only  the  privi- 
lege, but  the  duty,  however,  of  the  administrator  to  have  this 
cloud  cleared  away,  that  the  property  may  sell  for  its  value, 
unencumbered  by  this  sheriff's  sale.  Mrs.  Brown,  of  course, 
as  the  surviving  widow,  will  be  entitled  to  dower  right  in  the 
house  and  lot,  which  should  be  assigned  her. 

Wherefore  the  judgment  sustaining  the  demurrer  is  re- 
versed, with  directions  for  further  proceedings  as  herein  indi- 
cated. 


Sals  or  Land  ukdbb  Ezboution  Issfxd  and  Tistkd  ajtib  Dbath  of 
defendant,  without  a  reviyal,  ib  not  yoid,  but  yoidable:  Hodge  v,  MUehell,  61 
Am.  Deo.  624,  and  note.  Execution  issaed  after  death  of  the  defendant, 
without  a  revival  of  the  judgment,  except  in  the  caae  where  an  aUcu  or 
plurie»  IB  BO  iBsned  for  the  purpose  of  continuing  a  lien  which  has  been  cre- 
ated by  a  former  execution  before  his  death,  and  which  has  not  been  lost  by 
"a  chasm,"  or  otherwise:  CoiUkr'B  AdmW  v.  Windhaan^  62  Id.  767,  and  note. 

Dkath  of  Dbfendaut  in  BxxcunoN  atter  Levy  doea  not  prevent  the 
officer  from  proceeding  and  selling  the  goods  levied  upon:  Davis  y,  OnoaU, 
68  Am.  Deo.  182,  and  note;  but  his  death  before  levy  suspends  the  power  of 
the  officer  until  the  judgment  has  been  revived:  Id.  Elxecution  lien  created 
in  lifetime  of  defendant  is  not  divested  by  his  death,  but  may  be  satisfied 
out  of  his  property  in  the  hands  of  his  administrator:  Kimball  v.  Jenkins,  89 
Id.  237.  At  common  law,  execution  tested  in  lifetime  of  defendant,  though 
ietued  and  levied  afterwards,  oould  be  enforced:  Dagk  ▼.  Omnli,  68  Id.  182. 
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PowBLL  V.  Powell. 

[6  Bush,  6lfl.j 

Whsrs  Land  is  Cokteyvd  to  Wifk  and  her  Child  or  C^ildbxn  Bb- 
GorrxK  BT  Heb  then  HnsBAin>,  and  Dauohter  is  afterwards  bom, 
she  eo  hutanU  becomes  a  joiiit  tenant  with  her  mother  by  the  legal  effiBot 
of  the  deed  to  her  as  proepectiYe  co-paichaser. 

POwEBS.  —Where  Land  is  Conyetsd  to  Wm,  and  Child  aitebwabimi 
TO  BE  Born,  with  Power  in  Husband  to  supermtend,  and  with  wife's 
cononrrenoe  to  sell  and  convey  the  same  as  hnsband,  this  power  to  the 
hnsband  did  not  contemplate  a  oanreyance  by  him  directly  to  the  wife» 
but  only  some  conreyanee  by  him  and  her  to  a  stranger,  and  then  only 
of  the  wife's  interest,  and  not  of  saofa  child  as  had  been  boni  to  hsr,  a 
deed  by  the  husband  directly  to  his  wife  woold  bo  utterly  wmd, 

Thb  opioion  etateB  the  case. 

Robert  8immon8y  for  the  appellant. 
John  O.  CarlisUj  for  the  appellees. 

By  Court,  Robertson,  J.  O.  R.  Powell,  owning  one  undl- 
yided  third  of  some  lots  in  Covington,  Kentucky,  oonyeyed 
his  title  to  John  Colvin,  who  conveyed  the  same  to  the  wife  of 
■aid  6.  R.  Powell,  and  her  child  or  children  '^  begotten "  by 
him,  with  power  in  the  husband  to  superintend,  and  with  her 
concurrence  sell  and  convey  the  property  as  husband.  Shortly 
after  the  date  of  the  conveyance,  Harriet  Louisa  Powell,  their 
child,  was  bom,  and  eo  insianti  became  a  joint  tenant  with  her 
mother  by  the  legal  effect  of  the  deed  to  her  as  propective  co- 
purchaser.  And  not  long  afterwards  her  parents  were  divorced, 
and  her  father  presumed  to  make  to  her  mother  alone  a  con- 
veyance, purporting  to  vest  in  the  mother  the  entire  and  ex- 
clusive title  to  the  third,  which  Colvin  had  conveyed  to  mother 
and  child  as  joint  tenants.  The  anomalous  power  in  Colvin's 
deed  did  not  contemplate  a  conveyance  by  the  husband  to  his 
wife,  but  only  some  conveyance  by  him  and  her  to  a  stranger, 
and  even  then  of  her  title  only,  and  not  of  her  infant  joint 
tenant's  independent  and  indefeasible  title. 

The  title,  as  conveyed  by  Colvin's  deed,  therefore,  remained 
unaffected  by  the  latter  deed,  which  was  utterly  void.  But  on 
a  petition  for  partition  among  all  parties  interested,  the  said 
mother,  claiming  to  her  own  use  one  entire  third,  the  circuit 
court  decreed  it  to  her  and  excluded  her  daughter,  who  right- 
fully claims  one  half  of  the  third  erroneously  allotted  to  her 
mother;  and  to  obtain  proper  relief  appeals  to  this  court.  The 
judgment  in  that  respect,  being  erroneous,  is  reversedi  and  the 
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cause  remanded  for  a  decree  allotting  to  the  appellant  one 
Bizth,  and  to  her  mother  only  one  other  sizth,  of  the  land  to 
be  divided  under  the  petition. 

Powers  arb  to  bs  Ck)N8TRUED  in  light  of  purpose  wbioh  the  agent  or  de- 
poaitoiy  in  appointed  to  acoompliah:  Mayor  etc  qfBaUimort  v.  Reifnolda,  8S 
Am.  Dec.  635;  see  Reeae  v.  Mediock,  84  Id.  611;  Sears  t.  Lhennort^  85  Id. 
664.  Power  most  be  porsaed  with  legal  striotneas;  an  act  done  under  it 
mnst  be  identical  with  the  act  authorized  to  be  done,  or  it  will  be  of  no  ▼»* 
lidity:  Laney  ▼.  Burr,  88  Id.  135,  and  note. 

Dkeb  to  Wm  AKD  CHn^DREN  THKBKATOR  BoBN.  — The  doctrine  of  the 
principal  case,  to  the  effect  that  where  a  deed  is  made  to  a  wife»  and  her  child 
or  children  thereafter  to  be  bom,  that  the  wife  and  child  eo  inatmnU  became 
tenants  in  oonmiODy  is  denied  in  DavU  y.  Hardin^  80  Ky.  672,  where  it  is 
held  that  in  such  a  case  the  wife  takes  a  life  estate,  with  remainder  in  fee  to 
tiMchildrea 
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Balks — Comflbtb  Costraot.  — Where  goods  hare  been  ordered  of  a  firm, 
the  purchaser's  acceptance  at  thirty  days  received,  the  goods  separated 
from  the  common  stock  and  packed,  and  the  invoice  delivered,  it  is  a 
closed  contract,  and  the  title  to  the  goods  vests  in  the  purchaser,  subjeet 
to  the  vendor's  right  of  stoppage  in  traiuitu,  or  to  abandon  the  contract 
for  the  insolvency  of  the  purchaser.  And  where  the  sellers  afterwards 
refuse  to  deliver  the  goods  because  cash  was  not  paid  inirtead  of  an  ao* 
oeptance  given,  they  will  be  liable  in  damages. 

Eaoh  Partner  is  Prssumsd  to  bb  Aobut,  and  Authoiuzrd  to  Act  worn 
Others  in  dealing  with  third  persons  and  the  world  generally,  what- 
ever may  be  the  private  airangement  as  to  the  individual  partners  among 
themselves,  and  whatever  may  be  their  respoDsibilities  to  each  other  lor 
the  violation  thereof. 

Heasors  of  Dahaobs.  —  Speculative  profits,  or  anticipated  profits,  ea 
the  sale  of  goods  purchased  will  not  be  allowed  in  an  action  againal 
the  vendor  for  failure  to  deliver  the  same,  where  the  vendor  notified  tbs 
purchaser  promptly  of  his  refusal,  and  where  no  reason  is  assigned  why 
the  purchaser  could  not  have  bought  the  same  class  of  goods  imnie> 
diately  in  the  same  market. 

Daicaoes  vor  Breach  ov  Contract  to  Sell  Gtoods  where  Purchases 
OOULD  HAVE  SUPPLIED  the  like  goods  in  the  same  market,  would  include 
the  purchaser's  necessary  expenses,  and  compensation  for  his  time  and 
trouble  in  making  the  purchase,  and  any  advanced  price  which  he  was 
forced  to  pay. 

Dahagrs  for  Failure  to  Deliver  GtOODS  Sold  where  the  seller  was  in- 
formed at  the  time  of  sale  that  the  purchaser  had  already  contracted  for 
their  resale,  and  where  he  purchased  them  with  a  view  to  perfectii^ 
such  resale,  should  include  any  damage  which  the  purchaser  sufifered  by 
reason  of  the  vendor's  failure  to  complete  his  contract;  but  where  the 
resale  is  prospective  or  uncertain,  it  is  too  indefinite  to  be  the  subject  el 
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The  opinion  states  the  case. 

Barrett  and  Roberta^  for  the  appellants. 
Bidlock  and  Anderwn^  for  the  appellees. 

By  Court,  Williams,  C.  J.  Appellants,  merchants  at  Louis- 
ville, Kentucky,  sold  to  appellees,  merchants  at  Brownsville, 
Tennessee,  a  bill  of  goods,  and  received  their  acceptance  at 
thirty  days,  payable  at  Louisville,  delivered  the  invoice  of  the 
goods,  with  a  receipt  for  the  amount  thereof  in  acceptance  at 
thirty  days,  and  received  the  acceptance  November  17,  1868. 
The  goods  were  to  be  shipped  by  the  Southern  express  to 
Brownsville;  but  instead  of  doing  so,  appellants,  the  next 
day,  wrote  to  appellees  that  their  Mr.  Middleton,  the  partner 
who  had  charge  of  their  credits,  was  out  at  the  time  the  in- 
voice was  delivered  and  the  acceptance  received,  and  sup- 
posing the  bill  was  to  be  paid  in  cash,  he  was  dissatisfied; 
hence  they  returned  the  acceptance  and  retained  the  goods, 
but  would  still  ship  them  per  express,  to  be  paid  on  delivery. 

It  appears  that  Mann,  the  purchaser  of  Mann,  Bennett,  & 
Co.,  had  left  the  city  the  same  day  of  the  delivery  of  the  in- 
voice, for  his  home. 

Whatever  may  have  been  the  understanding  of  the  parties 
when  the  goods  were  being  selected,  they  were  competent  to 
change  the  terms  of  the  sale  at  any  time;  and  when  one  of 
the  partners  of  S.  Barker  &  Co.  received  the  thirty  days'  ac- 
ceptance and  delivered  the  invoice,  the  goods  then  being 
separated  from  their  other  stock  and  packed,  it  was  a  closed 
contract,  and  the  title  of  the  goods  vested  in  appellees,  sub- 
ject to  appellants'  lien  in  transitu,  or  subject  to  be  retained, 
and  the  contract  and  sale  abandoned,  for  insolvency  of  the 
purchasers.  But  appellants  give  no  such  reason  in  their  let- 
ter, it  being  solely  put  upon  the  dissatisfaction  of  one  of  th« 
partners. 

It  is  not  charged,  nor  attempted  to  be  proved,  that  Mann, 
Bennett,  &  Co.  were  insolvent.  It  is  alleged,  however,  that 
appellees'  references  were  not  satisfactory.  These,  however, 
were  given  a  day  or  so  before  the  delivery  of  the  invoice,  which 
was  after  appellants  had  taken  means  to  be  informed. 

Whatever  may  be  the  private  arrangement  as  to  the  indi- 
vidual partners  among  themselves,  and  whatever  may  be  their 
responsibilities  to  each  other  for  a  violation  thereof  as  to  third 
iparties  and  the  world  generally,  each  partner  is  presumed  to 
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be  the  agent,  and  authorized  to  act,  for  the  others,  and  the  firm 
IB  bound  by  his  acts  relative  to  their  business. 

In  this  suit  by  appellees  against  appellants  for  damages  for 
the  non-delivery  of  the  goods,  the  most  difficult  question  is  as 
to  the  measure  of  damages.  Whether  the  criterion  be  the 
market  value  of  the  goods  at  Louisville  on  the  day  they  should 
have  been  delivered,  or  whether  what  they  could  have  been 
sold  for  by  retail  at  Brownsville  when  they  should  reasonably 
have  arrived,  there  can  be  no  doubt  but  that  Louisville  was 
the  place  of  delivery,  and  that  all  the  expense  and  risk  of 
transportation  was  on  the  purchaser. 

In  Moore  v.  Payncj  7  Dana,  382,  on  a  contract  by  Moore  to 
deliver  to  Payne,  at  Munday's  Ferry,  on  the  Kentucky  River, 
for  transportation  to  the  Southern  market,  one  thousand  sacks 
of  good,  sound,  merchantable  com  of  tw6  bushels  each,  for 
fifty-one  cents  per  sack,  the  com  being  transported  to  New 
Orleans,  and  sold  at  $1.25  per  sack,  but  upon  inspection  347 
sacks  were  so  rotten  and  spoiled  that  the  purchaser  declined 
the  whole  purchase,  when  the  sound  corn  was  afterwards  sold 
at  $1.12  per  sack,  and  the  rotten  at  fifty  cents. 

Upon  a  litigation  between  Payne  and  Moore,  a  history  of 
which  need  not  be  given,  this  court  held  that  as  '*  the  com 
was  purchased  for  transportation  to  the  Southern  market,  and 
this  well  known  to  defendant  at  the  time  of  the  sale,  Payne, 
relying  upon  the  representation  of  Moore  that  the  com  was 
sound,  was  induced  to  make  the  purchase,  and  to  incur  the 
costs  of  transportation.  Those  costs  were  superinduced  by 
the  purchase,  and  would  not  have  been  incurred  had  it  been 
known  to  him  that  the  com  was  unsound." 

But  they  say:  *' We  do  not  believe  that  the  complainant  in 
good  conscience  is  entitled  to  a  decree  for  the  amount  of  his 
loss  on  the  speculation  in  the  Southem  market;  that  criterion 
might  be  uncertain  and  variable";  and  after  giving  various 
reasons  therefor,  they  say:  ''  Much  less  do  we  believe  that  the 
complainant  is  entitled  to  a  decree  for  the  difierence  in  the 
sale  and  resale  of  the  residue  of  the  sacks,  upon  the  ground, 
as  alleged  in  the  bill,  that  the  part  that  was  spoiled  had  in- 
jured the  credit  of  the  whole  load,  or  upon  any  other  ground 
relied  on."  And  again  it  said:  *'A  damage  of  this  kind,  we 
conceive,  is  too  remote,  contingent,  and  uncertain  to  be  taken 
into  estimate.  Besides,  we  cannot  say  that  Walsh  declined 
the  purchase  of  the  whole  for  the  reason  only  that  a  part  was 
unsound,  or  that  he  would  have  purchased  the  residue  alone 


376  Babker  v.  Mamn.  [Kentucky, 

if  he  had  never  seen  or  heard  of  the  part  that  was  unsound; 
and  if  we  could,  we  cannot  say  that  that  alone  caused  the 
depression  in  the  price  of  the  residue,  or  that  it  would  have 
commanded  more,  or  was  sold  for  the  best  price  that  could  be 
obtained.  These  are  matters  of  speculation  and  conjecture, 
upon  which  we  cannot  base  a  decree/' 

This,  though  by  agreement  an  equity  case,  was,  as  the  court 
said,  to  be  settled  according  to  legal  principles.  If  profits 
were  disallowed  when  the  article  was  purchased,  and  so  known 
to  the  seller,  for  the  Southern  market,  and  transported  and 
actually  sold  there  for  an  advance,  but  the  sale  and  profit  lost 
because  the  article  was  not  merchantable,  and  not  such  as 
was  sold,  how  much  more  certainly  should  speculative  profits 
be  refused  when  the  article  is  not  delivered  and  no  money  ad- 
vanced, merely  because  the  witnesses  were  of  opinion  the  goods 
described  in  the  invoice  could  have  been  sold  at  Brownsville 
at  an  advance  of  from  fifty  to  seventy-five  per  cent,  and  that, 
too,  as  is  evident  by  retail. 

The  contingency  of  safe  and  speedy  arrival,  and  tlien  speedy 
sales  for  cash,  or  if  not  for  money,  then  to  solvent  men  who 
would  certainly  pay,  were  all  involved  in  this  advance  value 
of  the  goods,  and  makes  the  whole  criterion  of  damages  specu- 
lative and  uncertain.  This  is  not  like  the  sale  of  scarlet  cut- 
tings sold  to  be  transported  to  a  far-distant  country,  as  China 
is  from  London,  and  when  arrived,  found  not  to  be  the  article 
sold  and  purchased,  but  another,  without  value  in  that  mar- 
ket. This  was  a  fraud,  and  because  of  the  distance  and  time, 
it  could  not  be  supplied  from  other  vendors;  hence  the  value 
of  the  article  in  the  Chinese  market  was  allowed  in  Bridge  v. 
Wain,  1  Stark.  605;  besides,  it  may  be  inferred  in  that  case 
that  the  goods  had  been  paid  for;  and  this  is  regarded  as  im- 
portant in  all  the  cases,  much  stress  being  laid  on  the  depri- 
vation of  the  use  of  his  money  by  the  injured  party. 

It  is  still  more  widely  different  from  the  case  of  Borries  v. 
Hutchinson,  IS  Com.  B.,  N.  S.,  or  114  Eng.  Com.  L.  460,  in 
which  the  defendant  sold  to  plaintifi*,  with  a  full  knowledge 
that  he  had  already  contracted  it  to  another  and  foreign  pur- 
chaser, and  that  it  was  to  be  shipped  under  said  contract, 
seventy-five  tons  of  caustic  soda,  which  was  to  be  delivered  in 
equal  quantities  in  the  months  of  June,  July,  and  August,  but 
none  of  which  was  delivered  until  September,  and  then  only 
twenty-six  tons;  at  which  time  the  shipments  to  St.  Peters- 
burg from  England  Was  both  more  difficult  and  expensive. 
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and  the  artiole  of  less  market  value  there,  by  reason  of  which 
the  plaintiff  not  only  lost  the  sale,  but  had  to  pay  damages  for 
not  complying;  therefore,  he  was  permitted  to  recover  these 
damages  and  the  increased  expense  of  transportation. 

The  St.  Petersburg  purchaser,  having  also  resold,  to  be  deliv- 
ered at  a  future  time,  which  he  was  also  prevented  doing  because 
of  the  defendant's  failure,  and  whereby  he  had  a  still  larger 
sum  to  pay  as  damages;  but  as  this  latter  sale  was  unknown 
to  and  not  contemplated  by  the  defendant,  he  was  not  held 
responsible  therefor;  besides,  there  is  a  material  distinction  in 
a  contract  for  future  delivery  of  an  article  which  has  to  be 
manufactured  or  obtained,  and  which  is  not  daily  to  be  had 
in  market,  and  a  sale  of  such  articles  as  may  be  had  at  any 
time  from  other  vendors  in  the  same  market.  The  caustic 
soda  was  an  article  belonging  to  the  former  class. 

In  New  York,  on  contracts  for  future  delivery  at  a  given 
time,  of  machinery,  it  is  the  reasonable  rents  of  the  machinery, 
houses,  etc.,  and  not  the  profits  which  could  be  made  by  oper- 
ating the  machinery,  which  is  regarded  as  the  criterion  of 
damages  for  a  non-delivery  according  to  contract:  Freeman  v. 
Clute,  3  Barb.  424;  Oriffin  v.  Colver,  16  N.  Y.  489  [69  Am. 
Dec.  718]. 

In  this  case,  appellants  promptly  informed  the  appellees  of 
their  intention  to  abandon  the  sale;  and  there  is  no  reason 
assigned  or  appearing  why  they  could  not  supply  the  same 
articles  within  a  few  days  from  other  vendors  in  the  Louis- 
ville market.  Had  they  done  so,  their  necessary  expense, 
together  with  their  time  and  trouble,  and  any  possible  advance 
in  the  price  of  such  goods  at  Louisville,  which  they  would 
have  had  to  pay,  should  be  regarded  as  elements  making  up 
their  damages.  Or  had  the  appellants  been  informed,  when 
they  sold  the  goods,  that  the  purchasers  had  already  con- 
tracted them  away,  and  was  purchasing  with  a  view  of  com- 
pliance, any  damage  to  the  purchaser  by  their  non-compliance 
might  be  regarded  as  fiilly  within  the  contemplation  of  the 
parties,  but  not  so  as  to  future  prospective  sales,  then  wholly 
uncertain  and  unknown. 

It  is  diflScult  to  lay  down  any  universal  rule;  for  each  case 
must  at  last,  to  a  great  extent,  depend  upon  its  own  peculiar 
facts.  But  when  the  damages  are  certain  and  easily  deter- 
mined, and  such  as  may  reasonably  be  inferred  to  have  been 
contemplated  by  the  parties,  and  not  merely  speculative  and 
eontingent,  a  criterion  just  and  reasonable  is  arrived  at. 
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The  case  of  Thompson  v.  JcLckson^  14  B.  Mon.  114,  belonged 
to  that  class  of  contracts  where  one  party  employs  another  to 
do  certain  work,  as  the  boilding  of  a  house,  the  erection  of  a 
bridge,  or  making  an  engine  or  other  machinery,  or,  as  in 
said  case,  the  slaughtering  a  given  number  of  hogs,  in  which 
class  of  cases  the  failure  by  the  employer  to  have  the  work 
done  renders  him  liable  to  the  undertaker  for  the  net  profits 
of  such  a  job  over  and  above  the  expense  and  labor  of  doing 
it.  But  here,  too,  the  criterion  is  certain  and  easily  ascer- 
tained, and  not  merely  speculative  and  contingent  on  future 
sales  and  market  prices,  and  other  contingencies  liable  to 
happen. 

The  fifth  instruction  given  in  this  case  was  erroneous,  and 
greatly  to  appellant's  prejudice;  and  the  damages  assessed, 
being  about  fifty  per  cent  over  the  invoice  price,  was  adopted 
as  the  speculative  profits  which  it  was  supposed  appellees 
could  have  made  on  a  resale  of  the  goods  at  Brownsville. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a 
new  trial  and  further  proceedings  consistent  herewith. 

CoNTBACT  or  Sale,  when  Complxtb:  See  Ctuhing  v.  Breed,  92  Am.  Bea 
777;  HaUy.  Boston  etc  B.  B.  Co.,  92  Id.  783;  Dtoersy  v.  Kellogg,  92  Id.  154| 
Corgon  ▼.  Frew,  S9  Id.  286;  PaUena  Appeal,  84  Id.  479. 

Measure  or  Damages.  —  Merely  speculative  injaries,  depending  on  re- 
mote, uncertain,  or  contingent  events,  afford  no  ground  for  damages;  bat 
certainty,  so  far  as  the  nature  of  the  case  wiU  admits  is  to  bo  aimed  at:  Cook 
V.  England,  92  Am.  Dec.  618.  Only  such  damages  as  are  incidental  to  and 
directly  caused  by  the  breach  of  a  contract  of  sale  are  presumed  to  have  en- 
tered into  the  contemplation  of  the  parties;  and  not  speculative  profits,  or 
accidental  or  consequential  losses:  HamiUon  v.  McPhereon,  84  Id.  330.  The 
law  imposes  on  a  party  injured  by  the  breach  of  a  contract  to  convey  the 
duty  to  make  the  injury  to  himself  as  light  aa  possible,  and  if  he  negligently 
allows  the  damage  to  bo  unnecessarily  enhanced,  he  must  bear  the  loss:  Id. 
Generally,  when  prospective  damages  and  future  profits  may  be  recovered, 
see  Bagley  v.  SmiUi,  61  Id.  756;  Canwm  v.  FoUcm,  63  Id.  474;  Coweta  FaU$ 
M/g.  Co.  V.  Bogers,  65  Id.  602;  AhboU  v.  Qaich,  71  Id.  635;  Btenkhr  v. 
Swain,  78  Id.  328,  and  cases  in  notes. 

When  Future  Psorrrs  Recoverable.  —  Damages  for  breach  of  oontract 
include  profits  which  the  plaintiff  certainly  would  have  realized  but  for  de- 
fendant's default;  though  speculative  or  contingent  profits  are  not  recover- 
able: Origin  v.  Colver,  69  Am.  Dec.  718.  Where  a  wife  has  been  crippled  by 
a  railroad  company,  and  is  still  disabled  at  the  time  her  husband  brings  an 
action  therefor,  he  may  recover  for  future  damages  for  care  and  medical 
treatment  to  be  hereafter  bestowed:  Hopkhu  v.  Atlantic  ds  SL  L.  B,  B,,  72 
Id.  287.  Evidence  of  loss  of  profits  is  admitted  where  such  loss  is  the  natu- 
ral and  necessary  result  of  the  act  charged:  Simmons  v.  Brown^  73  Id.  66. 
Profits  that  would  have  been  made  immediately  out  of  a  contract  may  be 
recovered  in  an  action  for  its  breach:  Hoy  v.  Oronobk,  75  Id.  628;  Adams 
Ak  Cx  V.  Effbori,  78  Id.  382,  and  notes  to  above,  fully  discussing  the  qaestion. 
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Both  Malicb  and  Want  or  Probablb  Causb  must  bb  AixiaKD  and 
proved,  in  an  action  for  yindictive  damagea  for  an  nnfonnded  and  ma- 
liciona  suit,  in  order  to  entitle  the  plaintiff  to  reooYor. 

Pabtt  wuosb  Pbopkrtt  has  bsen  Attached  is  Emtitlkd  to  Rioovbb 
Actual  Damaobs  proved,  where  it  is  shown  that  the  attaohment  was 
wrongfully  and  illegally  issued. 

MiASCRE  or  Dahaobs  Rboovebablb  upon  Attaohmbnt  Bond  is  the  aotoal 
expense  and  loss  resulting  from  the  levying  of  the  attachment^  including 
the  foes  of  counsel  for  services  rendered  in  relation  to  the  attaohnwinii 

Appeal.    The  opinion  states  the  case. 

7*.  G.  Morgan^  0.  M.  Dradfordy  and  Landj  for  the  appellee. 

Michel  and  Kocntz^  for  the  appellant. 

By  Court,  Ilbley,  J.  This  is  an  appeal  from  a  judgment 
condemning  the  defendant  to  pay  the  plaintiff  $886,  with  in- 
terest and  costs. 

The  judgment  now  appealed  from  was  rendered  as  dam- 
ages for  an  attachment,  alleged  by  the  plaintiff  in  this  suit 
to  have  been  wrongfully  and  illegally  obtained  by  defendant 
therein,  and  to  have  been  maliciously  persisted  in  by  him  by 
means  of  a  suspensive  appeal  never  prosecuted  from  an  inter- 
locutory decree,  dissolving  the  attachment  rendered  on  the 
20th  of  February,  1850,  in  the  suit  of  William  J.  Maynard  v. 
/.  R.  Richardson,  No.  13,004,  on  the  docket  of  the  fifth  district 
eourt  of  New  Orleans. 

The  plaintiff  in  this  suit  claims  two  thousand  five  hundred 
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dollars;  that  is  to  say,  eleven  hundred  dollars  difference  in  the 
value  of  the  female  slave  attached  in  consequence  of  her  im- 
prisonment, three  hundred  dollars  for  the  hire  or  loss  of  her 
services  during  her  confinement  in  jail,  and  eleven  hundred 
'  dollars  as  exemplary  or  vindictive  damages. 

It  appears  from  the  record  in  the  suit,  No.  13,004,  the  de- 
fendant in  this  suit  had  sued  the  plaintiff,  Dickinson,  as 
indorser  of  a  promissory  note  for  $1,466,  and  his  suit  was 
prosecuted  to  judgment. 

The  plaintiff  in  that  suit  had  sued  out  an  attachment,  in 
virtue  of  which  a  female  slave  belonging  to  Dickinson  had 
been  attached,  and  confined  in  the  parish  jail  from  the  21st 
of  February  to  the  30th  of  May,  1859. 

The  attachment  was  dissolved  by  the  fifth  district  court,, 
and  from  the  interlocutory  decree  the  defendant  took  a  sus- 
pensive appeal,  which  was  never  prosecuted. 

This  suit  is  in  the  nature  of  an  action  for  a  malicious  prose- 
cution; and  in  this  kind  of  action,  it  is  well  settled  that 
malice  and  the  want  of  probable  cause  in  the  original  action 
are  essential  ingredients:  Senecal  v.  Smithy  9  Bob.  (La.)  418; 
Kearney  v.  Holmes,  6  La.  Ann.  373;  Accessory  Transit  Co.  v. 
McCerren,  13  Id.  214. 

Malice  is  not  expressly  proved,  and  we  are  not  prepared  to 
say  that  there  was  such  a  want  of  probable  cause  as  neces- 
sarily to  imply  malice.  The  defendant  certainly  had  a  right 
of  action  against  the  plaintiff,  for  he  obtained  a  final  judg- 
ment against  him;  and  the  circumstandes  of  the  defendant 
Dickinson's  residence  and  employment  in  New  Orleans  were 
not  such  as  to  show  in  defendant  an  utter  absence  of  a  just 
cause  for  the  attachment,  and  his  right  of  appeal  from  the 
decree  of  dissolution  was  unquestionable. 

The  plaintiff  was  a  young,  unmarried  man,  frequently  chan- 
ging the  place  and  character  of  his  employment,  and  speaking 
of  seeking  it  in  other  states,  he  never  having  remained  twelve 
months  consecutively  in  this. 

It  being  shown  that  the  attachment  was  wrongfully  issued, 
the  party  whose  property  was  improperly  attached  is  entitled 
to  recover  the  actual  damage  proved. 

The  evidence  fails  to  sustain  the  claim  as  to  the  difference 
or  deterioration  of  the  slave's  value,  in  consequence  of  her  ill- 
nesB  from  exposure  while  detained  in  jail;  nor  does  it  show 
thai  the  damage  in  this  particular  complained  of  was  the 
direct  consequence  of  the  attachment.     It  is  therefore  un- 
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necessary  for  us  to  express  an  opinion  as  to  the  plaintiff's 
right  to  recover  for  that  cause. 

The  plaintiff,  however,  is  entitled  to  recover  the  hire  of  his 
slave  for  the  time  she  was  illegally  detained  and  he  was  de- 
prived of  her  use.  The  constructive  services  were  wholly  ren- 
dered before  the  abolition  of  slavery,  so  that  we  think  no  ques- 
tion can  properly  arise  in  this  case  out  of  that  event.  The 
amount  of  the  hire  proved  is  $66.66:  See  Phelps  v.  CoggshaU^ 
13  La.  Ann.  440.  And  he  must  be  refunded  the  sum  paid  by 
him  for  attorney's  fees^  dissolving  the  injunction,  say  thirty- 
five  dollars:  Offuit  v.  Edwards^  9  Rob.  (La.)  90;  LUtlyohn  v. 
Wilcox,  2  La.  Ann.  620;  Phelps  v.  Coggshallj  supra. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed; 
and  it  is  further  ordered,  adjudged,  and  decreed  that  judg- 
ment be  and  it  is  hereby  rendered  in  favor  of  the  plaintiff, 
Andrew  J.  Dickinson,  against  William  J.  Maynard,  the  de- 
fendant, for  the  aggregate  sum  of  $101.66,  with  costs  in  both 
courts. 

HowxLL,  J.  I  cannot  conoor  in  the  decree  allowing  the 
wages  of  the  slave,  as  I  believe  it  to  be  in  conflict  with  the 
doctrine  settled  in  the  case  of  Wainwright  v.  Bridges,  19  La. 
Ann.  234.  The  right  to  the  services  of  the  slave  grew  out  of 
the  right  of  property  in  the  slave;  and  the  greater  includes  the 
less. 


AonoN  iQB  Mauoious  Atxachbont,  What  NacvsABT  to  Sustain:  8m 
Alexander  ▼.  Harriaon,  90  Am.  Dec.  431,  note  43S,  whero  oUmt  omm  an  ool- 
looted. 

LiABiLTTT  07  SURETIES  ON  ATTACHMENT  BoND:  Soo  McBcody  T.  Bogen^  93 
AnL  Deo.  333,  note  337;  Alexandei*  v.  Hai-ruon,  90  Id.  431,  note  438,  where 
ether  cases  are  collected. 

DAMAass  BiooYXRABLB  voR  Wronoful  Attaobkekt:  Soo  Alexander  t. 
Bfarrimm,  90  Am.  Deo.  431,  note  438,  where  other  oases  are  oolleoted. 

PRORABLR  Caubb»  What  u:  See  Morton  ▼.  Tounfft  92  Am.  Deo.  MS|  Mosi 
T.  limits  85  Id.  873^  note  381,  where  other  oaaea  are  ooUeoted. 
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SZYMANSEI   V.    PlASSAN. 

[20  LOVXaAHA  Anhual,  M.J 
y^OtiATIOH  OF  BlfOOKADS  U  NOT  DbEMVD  PlRflOKAL  OWWEKSE  hj  the  Uw  ol 

natioDB.    It  only  affects  the  ressel  and  cargo;  and  nnlcM  tiiey  are  oap- 
tnred  in  deUeto,  the  oflfense  is  purged. 
AoiNT  Who  Disobbts  iNSTBucnoNs  Rbnbbbb  Hmaxur  RBSPOiraiBUi  to 
HIB  PRINOIPAL  for  the  conaeqaenoes  of  hie  acts. 

WhIBB  PBIMOIPALy  WITH  FULL  KnOWLBDOB  07  AlL  COKSBQUBBOBS,  AdOFTS 

Aora  ov  Agbnt  who  has  committed  a  breach  of  orders,  he  will  be  bound 
}jj  theuL  It  18  not  necessary  that  snoh  an  assent  should  be  express,  but 
it  may  be  inferred  from  the  ocndact  of  the  principal,  whose  acts  will  be 
liberally  oonstmed  in  favor  of  a  ratification. 

Appeal.    The  opinion  states  the  case. 
P.  H.  Morgan^  for  the  appellant. 
A.  L.  Tiisoty  for  the  appellee. 

By  Court,  Ilsley,  J.  Some  time  in  April,  1862,  the  plain- 
tiff, intending  to  violate  the  blockade  at  the  entrance  of  the 
river  Mississippi,  shipped  on  the  schooner  Cora,  at  the  port  of 
New  Orleans,  a  cargo  of  stores  and  cotton,  consigned  to  Ca- 
huzac  Brothers,  at  Havana,  where  she  arrived  safely,  and 
landed  her  cargo  without  accident. 

Previous  to  the  departure  of  the  Cora  from  New  Orleans, 
the  defendant,  who  was  the  friend  and  correspondent  of  the 
consignees  of  the  plaintiff's  cargo,  undertook,  at  the  special 
instance  and  request  of  the  plaintiff,  to  act  as  the  intermedi- 
ary between  him  and  that  commercial  house,  to  which  he 
undertook  to  communicate  the  plaintiff's  instructions  as  to 
the  disposal  of  the  cargo. 

These  instructions  —  which  were  verbal  —  were  to  sell  at 
Havana  all  the  cotton,  except  one  hundred  bales,  if  the 
Havana  market  proved  as  fair  as  the  European  one;  to  reship 
the  one  hundred  excepted  bales,  which  were  of  superior  qual- 
ity, to  a  port  in  England  for  sale  there,  and  to  transmit  the 
proceeds  of  the  cotton  intended  for  sale  in  Havana,  if  sold 
there  at  all,  to  the  banking  house  of  Baring  Brothers  &  Co., 
in  London  or  Liverpool. 

The  defendant,  instead  of  transmitting  these  precise  instruc- 
tions to  Cahuzac  Brothers,  left  it  discretionary  with  them  to 
sell  the  whole  cargo  at  Havana,  if  it  should  prove  equally  as 
advantageous  as  a  sale  in  a  European  port;  and  in  the  event 
of  a  sale  there,  the  consignees  were  to  transmit  the  proceeds  to 
Europe  in  No.  1  exchange. 
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Gahuzac  Brothers,  under  these  discretionary  powers,  sold  in 
Havana  all  the  cotton  shipped  to  them  on  the  Cora  by  the 
plaintiff,  and  they  transferred  a  part  of  the  proceeds  of  sale  to- 
the  captain  of  the  Cora,  which  was  duly  received  by  the  plain- 
tiff. 

The  balance  of  the  proceeds  was  transmitted  by  Cahuzao 
Brothers  in  their  own  bill  of  exchange,  drawn  in  three  parts 
on  Fred  Hutt  &  Co.,  London,  to  Cahuzac  Freres,  at  Paris, 
France,  to  be  credited  to  the  plaintiff,  but  subject  to  the 
order  of  the  defendant.  The  defendant,  having  subsequently 
paid  the  amount  of  the  bill  of  exchange  to  the  order  of  the^ 
plaintiff,  in  the  manner  which  will  be  hereinafter  explained, 
had  the  proceeds  of  the  bill,  the  first  and  second  of  which  had 
been  sent  to  Europe  and  paid,  transferred  to  his  own  credit  on 
the  books  of  Cahuzac  Freres. 

The  third  of  the  set  of  exchange,  as  was  customary  in 
Havana,  was  forwarded  thence  to  New  Orleans,  in  order  to 
show  that  the  remittance  of  the  balance  of  the  proceeds  of  the 
cargo  had  been  made  to  Europe,  but  this  third  never  reached 
the  party  to.whom  it  was  addressed,  but  fell  into  the  hands  of 
Major-General  Butler,  then  in  command  of  the  department  of 
the  gulf,  who,  exonerating  the  defendant  from  all  blame  in  the 
transaction  out  of  which  the  bill  proceeded,  compelled  the 
plaintiff,  whom  he  deemed  the  culpable  party,  to  pay  it,  which 
he  did,  by  an  order  on  the  defendant  to  that  effect. 

The  amount  of  the  bill  of  exchange  thus  paid  for  the  plain- 
tiff by  the  defendant  was  $11,690,  refunded  him  in  the  man- 
ner before  stated;  and  it  is  to  recover  from  the  defendant  this 
precise  amount,  as  the  balance  of  the  proceeds  of  the  consign- 
ment by  the  Cora,  that  the  plaintiff,  altributing  the  seizure  of 
it  by  General  Butler  to  the  defendant's  non-observance  of  his 
instructions,  that  the  present  suit  is  instituted. 

The  shipment  by  the  Cora  for  Havana  contemplated  and 
actually  involved  a  breach  of  the  blockade;  and  if  this  viola- 
tion was  so  illicit  as  to  render  void  any  contract  growing  out 
of  it,  the  plaintiff  would  have  no  standing  in  court. 

By  the  law  of  nations,  which  we  deem  the  test  in  such, 
cases  as  this,  a  violation  of  a  blockade  is  not  deemed  a  per- 
sonal offense.  It  only  affects  the  vessel  and  cargo,  and  unless 
they  are  captured  in  delictOy  the  offense  is  purged.  This  is 
the  doctrine  now  well  settled  by  modern  authority, — English, 
continental,  and  American:  Amiable  Nancy y  3  Wheat.  650; 
The  Saunders,  2  Gall.  210;  1  Kent's  Com.,  6th  ed.,  151;  Car^ 


S84  SZYMANSKI  V.  PLAB8AN. 

rington  v.  Merchants'  Ina.  Co.f  8  Pet.  495,  519.  And  it  was 
recognized  by  the  United  States  civil  and  military  authorities, 
in  the  examination  of  cases  of  breaches  of  blockade  during  the 
late  rebellion,  one  of  which,  to  which  we  shall  refer,  was  iden- 
tical with  the  plaintiff's  case  as  to  the  principal  facts  and 
principles  involved. 

We  cannot  therefore,  on  that  account,  dismiss  the  plaintiff's 
action. 

The  sale  of  all  the  plaintiff's  cotton  in  Havana  is  not  in  it- 
self his  cause  for  complaint;  for  had  all  the  proceeds  of  that 
sale  come  safely  into  his  hands,  it  is  evident  the  present  suit 
would  never  have  been  instituted. 

It  was  the  transmission  hither  of  the  third  of  exchange  on 
Fred  Hutt  &  Co.,  which  by  furnishing  General  Butler  a  clew 
to  what  he  deemed  a  breach  of  the  blockade  by  the  plaintiff, 
and  thereby  divesting  the  balance  of  the  price  of  the  Havana 
sale,  represented  by  the  bill  of  exchange,  firom  the  plaintiff's 
control  to  that  of  the  General's,  which  occasioned  the  present 
suit. 

The  claim  which  the  plaintiff  is  now  pressing  againstthe 
defendant  is  for  the  balance  of  the  proceeds  of  his  cargo  sold 
in  Havana. 

This  proceeding,  with  full  knowledge  that  that  sale  was 
made  under  the  defendant's  instructions,  ratified  that  sale 
with  all  its  incidents,  concurrent  and  sequent,  and  made  that 
contract  his  own:  Surgat  v.  Potter^  12  Martin  O.  S.  868. 

And  thb  ratification,  as  between  the  plaintiff  and  defend- 
ant, dated  back  to  the  time  of  the  sale:  Harrod  v.  Lajargej  12 
Martin  O.  8.  812. 

This  court  has  held^that  "  the  agent  who  disobeys  instruc- 
tions renders  himself  responsible  to  his  principal  for  the  con- 
sequence of  his  acts,  but  it  has  also  held,  under  another 
principle  of  the  law  of  agency,  that  whenever  an  agent  has 
committed  a  breach  of  orders,  and  a  principal  with  a  full 
knowledge  of  all  the  consequences  adopts  his  acts,  even  for  a 
moment,  he  will  be  bound  by  them,  and  it  is  not  necessary 
that  such  an  assent  should  be  express;  it  may  be  inferred 
from  the  conduct  of  the  principal":  Ward  v.  Warfidd^  8  La. 
Ann.  464;  Flower  v.  Downs y  6  Id.  540. 

And  the  principal's  acts  will  be  liberally  construed  in  favor 
•of  a  ratification:  Flower  v.  Jones^  7  Martin.  N.  8.  143. 

By  this  ratification,  the  plaintiff's  release,  when  ha  paid  the 
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amount  of  the  bill  by  the  plaintiJBT'B  order  to  General  BaUer, 
if  conditional,  became  absolute. 

But  apart  from  the  release,  if  by  the  diversion  of  the  pro- 
ceeds of  the  bill  of  exchange  paid  by  the  plaintiff's  order  to 
Oeneral  Butler,  he,  the  plaintiff,  has  suffered  damage,  he  can- 
not on  that  account  fasten  on  the  defendant  a  responsibility 
therefor,  as  the  plaintiff  had  the  means  within  his  reach  to 
avert  any  loss  in  consequence  of  the  military  interference. 
Had  he  availed  himself  promptly  of  the  intervenient  agency 
of  the  United  States  commissioner,  specially  delegated  by  the 
government  for  the  investigation  and  adjustment  at  New  Or* 
leans  of  the  class  of  cases  in  which  his  was  embraced,  he 
would  have  recovered  every  dollar  of  the  money  extorted  from 
him,  as  did  the  witness  Kennedy,  whose  predicament  was  pre- 
cisely that  of  his  own. 

Upon  every  principle  of  law  and  equity,  we  consider  the 
defendant  entitled  to  a  judgment  in  his  favor. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment  of  the  district  court  be  affirmed,  at  the  costs  of  the 
appellant.  ^ 

LZABnJTT  OF  AaiNT  TO  HIH  PRINCIPAL  VOB  VlOLATIOIT  OF  iHSTRUCfnOKB: 

See  Stnmg  ▼.  High,  38  Am.  Dec.  195;  Alien  v.  Suydam,  32  Id.  665,  note  669. 
Ratification  bt  Pbincipal  of  Acrr  of  Agxnt:  See  FoaUr  ▼.  SmUh^  88 
Am.  Dea  604,  note  612,  where  other  cases  are  collected. 


Nhw  Orleans  Canal  and  Banking  Company  v. 

Templeton. 

[20  LODISIAMA  AMNUAI.P  141.J 

SuFftzn  Court  Takes  Judicial  Notice  of  Orders  Issued  bf  CoMPrrBRt 

MlLTTART  AUTHORITT. 

Negotiable  Instrument  Indorsed  in  Blank  is  Presumed  to  have  bebm 

so  Indorsed  un  the  day  ot  its  date. 
Indorsement  in  Blank  of  Negotiable  Note  is  Prima  Facie  Gvidehgi 

of  a  fall  consideration  and  of  title  in  the  indorsee. 
Where  Defendant  Alleges  that  Negotiable  Note  was  Indorsed  after 

It  Beoakb  Due,  the  harden  of  proof  is  npon  him  to  show  that  fact. 
Presumption  of  Law  in  Favor  of  Partt  Relieves  Him  from  Necessttt 

OF  Adduoino  Evidxncb,  until  sach  presmnption  has  been  relmtted  by 

proof. 
Law  Looks  with  Favor  ufoit  Houns  of  Niqotiablb  PiraB,  and  le- 

quirea  very  cogent  evidence  to  convict  him  of  bad  faith. 

Afpbal.    The  opinion  states  the  ease. 
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I 


Canal  etc.  Co.  9.  Teicplbtov.        [LoniBUUiai 

Sparrow  and  Montgomery^  for  the  appellee. 
W.  O.  Wyly^  for  the  appellant. 

By  Court,  Ilbley,  J.  This  soit  ie  uietitnted  by  theplaintiir, 
aB  the  indorsee  and  holder  of  two  promissory  notes,  drawn  by 
the  defendant  to  the  order  of  Bochford,  Brown,  &  Co.,  and  by 
them  indorsed  in  blank,  to  recover  from  him  the  amounts  of 
the  said  notes,  with  interest  and  costs. 

The  defendant  excepted  to  the  plaintiff's  right  to  prosecute 
this  suit  in  its  corporate  name,  in  consequence  of  the  forfeiture 
of  its  charter  by  the  suspension  of  specie  payments,  and  the 
court  below  referred  the  exception  to  the  merits. 

An  answer  was  filed  on  the  11th  of  October,  1867,  in  which 
a  failure  of  consideration  was  set  up,  as  also  fraud  and  collu- 
sion between  the  payees,  Rochford,  Brown,  &  Co.,  and  the 
plaintiff.  It  was  also  in  the  said  answer  alleged  that  the  note 
sued  on  had  been  novated  and  renewed,  and  that  they  had 
been  fraudulently  transferred  to  the  plaintiff  after  their  re- 
spective maturities.  By  a  supplemental  answer,  the  defendant 
averred  that  the  notes  sued  on  were  executed  for  the  purchase 
of  negroes,  and  that  the  consideration  thereof  has  failed. 

Judgment  was  rendered  in  favor  of  the  bank  for  the  whole 
amount  claimed  by  it,  and  the  defendant  has  appealed. 

This  court  takes  judicial  notice  of  orders  issued  by  compe- 
tent military  authority,  as  stated  by  it  in  Lanfear  v.  MestieTf 
18  La.  Ann.  497  [89  Am.  Dec.  658],  and  in  Taylor  v.  Gm- 
ham,  18  Id.  666  [89  Am.  Dec.  699],  and  when  this  suit  was 
instituted  there  was  no  impediment  from  any  military  order 
extant  to  the  bank's  standing  in  judgment;  nor  had  the  char- 
ter of  the  Canal  Bank  been  judicially  determined  in  a  suit 
brought  for  that  purpose;  so  that  no  advantage  can  be  taken 
of  the  forfeiture  itself,  or  of  any  cause  of  forfeiture  by  any 
defendant  in  any  collateral  action:  Atchafoiaya  Bank  v.  Dauh 
son^  18  La.  497;  Wright  v.  Benjamin^  6  La.  Ann.  179;  Hayne* 
V.  Carter,  9  Id.  265. 

The  notes  sued  on  are  negotiable  in  form,  and  the  law  pre- 
sumes that,  being  indorsed  in  blank,  they  were  so  indorsed 
on  the  day  of  their  respective  dates:  Bailey  on  Bills,  Boston 
ed.,  1836,  p.  187;  and  this  is  prima  fade  title  in  the  indorsee: 
1  Hen.,  p.  180,  sec.  1.  And  the  indorsement  is  prima  fads 
evidence  of  a  full  consideration:  Bailey  on  Bills,  878;  Riddle 
V.  MandeviUej  5  Cranch,  822. 

If  a  defendant,  in  order  to  let  in  equities  between  him  and 
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the  pajrees,  allege  that  the  notes  were  indorsed  after  they  be- 
came due,  the  burden  is  upon  him  to  show  it:  Bailey  on  Bills, 
187;  Jordan  v.  Dovmes^  9  Rob.  265. 

All  these  legal  presumptions  in  favor  of  the  plaintiff  relieve 
him  from  the  necessity  of  adducing  any  proof  until  they  are 
rebutted :  Vincent  v.  Sanfordy  6  La.  Ann.  560. 

It  has  been,  however,  held  by  this  court  that  the  defendant 
is  dispensed  from  producing  proof  to  destroy  these  presump- 
tions, if  he  simply  alleges  an  equitable  defense  against  the 
payee,  and  charges  fraud  in  the  transfer, — that  such  a  defense 
throws  the  burden  upon  the  plaintiff  to  prove  that  he  is  a  bona 
fide  holder  for  value:  Banks  v.  Eastinj  3  Martin  N.  S.  292; 
Morgan  v.  Yarboroughy  13  La.  76  [33  Am.  Dec.  553].  But  we 
are  at  a  loss  to  comprehend  how,  upon  principle,  presump- 
tions of  law  must  yield  to  a  mere  declaration  of  a  defendant 
who  sets  up  a  charge  of  fraud,  which  is,  except  in  cases  of 
bankruptcy,  never  presumed:  2  Hen.,  p.  1040,  sec.  1. 

We  deem  it  to  be  incumbent  on  the  defendant  to  sustain 
his  defense,  to  rebut  by  proof  the  presumptions  of  the  law, 
which  for  useful  and  practical  purposes,  the  law  raises  in 
favor  of  holders  of  negotiable  paper,  as  was  held  in  Wheeler  v. 
Maillotj  Opinion  Book,  No.  35,  p.  679  [not  reported],  particu- 
larly when,  as  in  this  case,  facts  constituting  the  alleged  fraud 
are  affirmative,  and  not  negative  in  their  tenor.  In  the  case 
of  Greenwood  v.  Lowe,  7  La.  Ann.  199,  this  court  observed: 
*'The  law,  from  considerations  of  public  policy,  and  in  order 
to  favor  the  circulation  of  bills  of  exchange  and  other  nego- 
tiable paper,  looks  with  favor  upon  the  holder  of  a  bill,  and 
requires  very  cogent  evidence  to  convict  him  of  mala  fides.*^ 

We  are  satisfied  from  the  evidence  in  the  record,  which  is 
not  rebutted,  that  the  plaintiff  is  the  bona  fide  holder  of  the 
notes  sued  on  indorsed  and  transferred  to  it  previous  to  their 
maturity  for  a  good  consideration,  without  notice,  and  that  no 
want  of  consideration,  even  by  the  emancipation  of  slaves  or 
otherwise  between  the  original  parties,  can  be  urged  against 
the  plaintiff. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  at  the  costs  of  the  ap« 
pellant. 

Judicial  Noticb:  See  Lai\fear  t.  Meatier^  89  Am.  Deo.  668,  note  663-697, 
where  this  mibjeet  is  lolly  ooondered;  WelU  t.  Jadtaon  Iron  M,  Co.,  90  Id. 
67& 
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pBVUMFTiQir  AS  TO  Dats  OF  UNDATED  iKDOBaEMXMT:  See  CUUi  T.  FTf - 
man,  69  Am.  Dee.  Ill,  note  112,  where  other  cases  are  coUeoted. 

Blank  Indorsement  Vests  Title  in  Holder  of  Note:  See  SierUng  t. 
Bender,  44  Am.  Dec.  539,  note  540,  where  other  cases  are  collected. 

Burden  of  Showing  Illegalitt  of  Consideration  is  upon  Maker  of 
Instrubcsnt:  See  PraU  v.  Langdon,  93  Am.  Dec.  61,  note  63,  where  other 
cases  are  collected. 

Indorsee  la  Presuiced  to  be  Bona  Fide,  and  the  burden  of  proving  the 
contrary  is  upon  the  party  denying  the  good  faith  of  the  transaction;  Wood' 
worth  Y.  HtmUHmf  89  Am.  Deo.  340,  note  345,  where  other  cases  are  ool- 
Imsted. 


Leggett  V.  Goodrich. 

[20  Louisiana  Annual,  166.  | 

It  u  No  Defense  to  Htpothecart  Action  to  Enforce  Patiowt  ok 
notes  secured  by  mortgage  on  land  sold  by  the  plaintiff's  intestate  to  the 
defendant  that  such  notes  were,  by  a  clause  in  the  act  of  sale,  to  be  ap- 
plied to  the  payment  of  a  prior  mortgage  on  said  land  in  favor  of  a  third 
person,  where  the  plaintiff  prays  judgment  for  the  purpose  of  appropri- 
ating the  sums  claimed  according  to  the  stipulations  of  the  contract  of 
sale,  there  being  nothing  to  show  that  such  third  person  was  to  take  the 
notes  instead  of  the  money,  and  the  suit  is  virtually  for  such  third  per- 
son's benefit. 

Act  OF  Conores3  ''to  Suppress  Insurrection,  to  Punish  Treason,  to 
seize  and  confiscate  the  property  of  rebels,  and  for  other  purposes,"  was 
enacted  in  the  interest  of  the  government,  and  not  for  the  benefit  of 
those  against  whom  its  provisions  are  directed;  and  the  nulli^  of  trans- 
fers therei'A  denounced  relates  to  sales  made  to  defeat  the  rights  of  th« 
government.  A  party  who  has  made  a  contract  in  violation  of  the  con- 
fiscation laws  cannot,  to  relieve  himself  from  the  obligation  thereof  in- 
voke the  nullity  therein  declared. 

'    Appeal.    The  opinion  states  the  case. 
W.  O.  Wyly^  for  the  appellant. 

De  France  and  Delony^  and  Sparrow  and  Montgomery^  for  the 
appellee. 

By  Court,  Howell,  J.  This  is  an  hypothecary  action  to 
recover  the  amount  of  three  promissory  notes,  given  for  the 
price  of  and  secured  hj  mortgage  on  a  tract  of  land  situated 
in  the  parish  of  Carroll,  the  sale  of  which  was  made  on  the 
16th  of  December,  1862.  The  defense  is,  that  said  notes,  by  a 
clause  in  the  act  of  sale,  were  to  be  applied  to  the  payment  of 
a  prior  mortgage  on  said  land  in  favor  of  one  Mrs.  Caroline 
Bell,  which  the  vendor  failed  to  do,  and  in  consequence  the 
contract  of  sale  was  void,  and  the  cash  portion  of  the  prioe  is 
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claimed  in  reconvention.  67  an  amended  answer,  the  nullity 
of  the  sale  was  farther  alleged,  on  the  ground  that  both  vendor 
and  vendee  were  aiding  and  abetting  the  late  rebellion,  in  vio- 
lation of  the  proclamation  of  the  President  of  the  United 
States  and  the  orders  of  the  commanders  of  this  department. 
Judgment  was  rendered  in  favor  of  defendant,  annulling  the 
sale,  and  plaintiff  appealed. 

The  first  ground  of  defense  is  untenable,  as  plaintiff,  in  his 
capacity  of  administrator  of  the  vendor,  asks  judgment  for  the 
purpose  of  appropriating  the  sums  claimed  according  to  the 
stipulations  of  the  contract;  and  there  is  nothing  to  show  that 
Mrs.  Bell  was  to  take  the  notes  instead  of  the  money.  De- 
fendant, the  vendee,  would  not  be  relieved  from  payment  by 
the  transfer  of  the  notes  to  her,  and  the  suit  is  virtually  for 
her  benefit. 

The  second  ground  is  still  less  tenable. 

We  do  not  consider  that  the  laws  of  Congress,  the  procla- 
mation of  the  President,  and  the  orders  of  the  military  com- 
manders referred  to,  can  be  invoked,  in  such  a  case  as  this,  by 
one  who  alleges  his  own  violation  of  them.  We  view  the  law 
of  Congress,  passed  on  the  17th  of  July,  1862,  ''to  suppress 
insurrection,  to  punish  treason  and  rebellion,  to  seize  and  con- 
fiscate the  property  of  rebels,  and  for  other  purposes,"  as  en- 
acted in  the  interest  of  the  government,  and  not  for  the  benefit 
of  those  against  whom  its  provisions  are  directed,  and  that  the 
nullity  therein  denounced  relates  to  sales  made  to  defeat  tha 
rights  of  the  government. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
reversed;  and  it  is  now  ordered  that  there  be  judgment  in  favor 
of  plaintiff,  administrator  of  the  succession  of  Samuel  Neill, 
and  against  defendant  for  the  sum  of  six  thousand  dollars,  with 
eight  per  cent  interest  on  two  thousand  dollars  thereof  from 
January  1,  1864,  on  two  thousand  dollars  from  January  1, 
1865,  and  on  two  thousand  dollars  from  January  1,  1866,  with 
mortgage  and  vendor's  privilege  on  the  land  described  in  the 
petition,  to  wit,  the  northeast  quarter,  and  the  east  half  of  the 
northwest  quarter  of  section  36,  township  19,  range  9  east;  also 
the  west  half  of  the  west  half  and  the  southeast  quarter  of  the 
southwest  quarter  of  section  80,  township  19,  range  10  east, 
containing  440  acres,  with  all  the  improvements  thereon,  from 
the  16th  of  December,  1862,  and  that  a  writ  of  seizure  and  sale 
issue  against  all  of  said  land  for  the  purpose  of  paying  plain- 
tiff in  his  said  capacity,  said  sums  to  be  applied  according  to 
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the  Btipulations  of  the  contract  of  Bale  and  mortgage  herein 
fined  on.    Defendant  and  appellee  to  pay  costs  in  both  courts. 
Rehearing  refused. 

CONFISGATIOM  ACT  OF  CONOBBS8  09  186?  DDKS  ITOT  IPflO  FaOIO  WoBX  FoB> 

VETTUBM  of  property  snbjeot  to  oonfisqation:  OaXbrcJiJi  v.  MeFarkmd,  91  Am. 
Deo.  28] 


State  v.  Heath. 

raO  LOUIBIAHA  AKXUAL,  172.] 

Qbddvancb  No.  708  of  Cnr  of  New  OiiLKANa,  CoirraACTiNo  wrra  Pkb- 
80N  AT  TncB  City  Attorney  to  collect  all  bills  for  taxes  assessed  on 
property  as  unknown,  and  all  nnsatisfied  judgments  in  favor  of  the  city 
for  taxes,  is  not  in  conflict  with  any  provision  of  the  city  charter,  or  witb 
any  of  the  rights  of  the  assistant  city  attorney. 

Ctty  of  New  Orleans  iias  Authurity  to  Euploy  Attorkbt  at  Law 
conversant  with  city  afifaira  to  facilitate  the  collection  of  debts  due  her, 
so  long  as  she  does  not  thereby  infringe  upon  any  of  the  rights  of  her 
officers. 

City  has  No  Right  to  Revoke  her  Contract,  impair  her  obligation,  or 
divest  the  vested  rights  of  a  person  with  whom  she  has  contracted  by 
enacting  an  ordinance  by  her  council 

Appeal.    The  opinion  states  the  case. 

r.  Wharton  Collens  and  J.  H.  NeWy  for  the  appellees. 

S.  8.  Fishy  city  attorney^  for  the  appellant. 

By  Court,  Ilsley,  J.  This  is  an  appeal  by  the  city  of  New 
Orleans  from  a  judgment  on  a  rule  directing  the  sheriff  of  the 
parish  of  Orleans  to  pay  over  to  the  relator  and  appellee  aU 
sums  actually  and  hereafter  realized  by  him  in  execution  of 
certain  unsatisfied  judgments. 

The  relator,  who  is  an  attorney  at  law,  grounds  his  preten- 
sions  upon  a  certain  contract,  evidenced  by  a  city  ordinance, 
of  which  the  following  is  an  extract,  viz.: — 

"  Resolved,  that  the  collection  of  all  said  bills  and  judg* 
ments  (explained  in  the  ordinance)  shall  remain  exclusively 
intrusted  to  E.  Bermudez,  individually,  who,  by  agreement, 
shall  be  entitled,  in  full  compensation  of  all  his  services,  to 
half  the  excedent  of  the  face  of  the  claim.  Provided,  that 
where  he  does  not  collect,  he  shall  not  have  any  claim  against 
the  city  for  remuneration." 

In^  bar  to  the  rule  taken  by  the  relator,  the  city,  without 
denying  the  relator's  services,  pleads  that  the  relator  having 
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ceased  to  be  assistant  city  attorney,  and  a  successor  having 
been  appointed  to  him,  the  right  to  collect  such  judgments 
appertajns  to  the  latter  only. 

The  city  also  pleads  the  illegality  and  repeal  of  the  ordi- 
nance. 

In  answer  to  the  first  objection,  it  suffices  to  remark  that 
the  relator  does  not  assume  in  this  proceeding  to  act  as  assist- 
ant city  attorney;  and  by  law,  that  officer  is  forbidden  to  re- 
ceive city  money:  Act  1859,  p.  140,  sec.  7.  The  second  ground 
does  not  appear  to  us  more  tenable. 

There  is  nothing  in  the  ordinance  in  question  in  conflict 
with  the  city  charter;  and  this  seems  to  have  been  conceded 
by  the  city,  who  acquiesced  in  the  judgment  ordering  the  pub- 
lication of  the  said  ordinance,  in  which  proceeding  that  con- 
struction was  put  by  the  judge  of  the  court  below  upon  the 
validity  of  the  ordinance,  as  tested  by  the  charter. 

There  is  no  conflict  between  the  contract  and  the  sections 
107  and  127  of  the  city  charter.  The  former  refers  to  tax 
bills,  annually  remaining  in  the  treasurer's  hands  after  pub- 
lication of  the  names  of  the  delinquents,  in  alphabetical  order, 
and  to  be  put  in  suit;  the  latter  concerns  officers  receiving  a 
salary  or  compensation  from  the  city. 

The  contract  under  consideration  embraces  claims  not  in* 
eluded  in  section  107;  the  assistant  attorney  is  not  remuner- 
ated by  the  city,  and  is  not  required  by  law  to  perform  the 
labor  which  forms  the  subject-matter  of  the  agreement  in  the 
case:  Bright  v.  HeweSy  18  La.  Ann.  666;  Pilie  v.  New  Orleans^ 
19  Id.  274. 

It  was  certainly  legally  competent  for  the  city,  with  a  view 
to  accelerate  the  payment  of  debts  due  to  her,  to  employ,  as 
she  did  in  this  case,  an  attorney  at  law  conversant  with  city 
afiairs;  and  in  doing  so,  she  did  but  promote  the  public  in- 
terest, without  infringing  the  rights  of  any  of  her  officials, 
particularly  of  the  assistant  city  attorney,  whom  the  law 
allows  no  commission  on  judgments  not  obtained  by  him: 
See  Bright  v.  Hcwes,  18  La.  Ann.  666. 

The  "  agreement "  relied  on  by  the  relator,  evidenced  by 
ordinance  708,  was  not  revoked  by  the  ordinance  produced 
on  the  trial  by  the  city. 

The  former  refers  to  a  class  of  taxes  due  by  delinquents  not 
cited,  and  to  certain  unsatisfied  judgments;  the  latter  alludes 
to  taxes  due  by  delinquents  already  cited  by  advertisements, 
but  not  actually  in  suit,  and  therefore  has  no  reference  to 
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jadgments  of  any  description.  Besides,  the  ordinance  last 
mentioned  directs  the  enforcement  of  the  collection  of  the 
city  dues  specified,  wherever  the  law  will  permit.        . 

It  seems  clear  that  this  restriction  was  placed  to  prevent 
any  conflict  between  the  resolution  and  the  relator's  contract 
But  what  right  could  the  city  have  to  revoke  her  contract, 
impair  her  obligations,  and  divest  the  relator  of  his  vested 
rights?  She  made  her  own  law,  and  must  abide  by  it:  Civ. 
Code,  sees.  1757,  1895,  1940;  Rice  v.  Schmidt,  11  La.  72. 

As  we  said  in  Kaiser  v.  New  Orleans,  17  La.  Ann.  178,  this 
court  can  only  "view  the  city  as  any  other  contracting  party," 
and  it  will  not  sanction  the  revocation  of  contracts  made  by 
her,  because  she  may  find  them  onerous  or  incongruous,  which 
she  does  not  pretend  that  this  contract  is. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Law  Impaibiko  Obuoation  or  Contbacts:  See  State  t.  Oarew,  01  Am. 
Deo.  246»  note  262,  where  other  cases  are  collected. 

MCTHIOZPAL  CORFOaATION  GAN90T  ImPAIB  ObLIOATIOM  OV  ITS  CDHTRACTBi 

See  FTettem  8a»ing$  Fund  Society  t.  Philadelphia,  72  Ahl  Deo.  790^  note  738^ 
where  other  oases  are  ooUeoted. 


Cooper  v.  Thobcpson. 

[ao  LomSIAIlA  ▲MHUAL,  IftL] 

Lqah  09  MoRST  TO  Membkr  or  FntM  Engaged  in  BLOOKAOX-Binnmrai 
to  lie  by  the  borrower  lent  again  to  the  confederate  general  in  command 
ol  the  district,  for  a  private  use,  is  not  illegal  where  there  is  nothing  to 
show  that  the  lender  expected  the  money  to  be  need  illegally,  or  that  it 
was  sensed. 

Appeal.    The  opinion  states  the  case. 

Marr  and  Foute,  and  Wilson  and  Thompson^  for  the  ap- 
pellee. 

McVea  and  HwnUr,  and  E.  J.  EUis,  for  the  appellant. 

By  Courti  Howell,  J.  This  suit  is  brought  on  the  following 
instrument: — 

"$1,001, 

"One  day  after  date,  we  or  either  of  us  promise  to  pay 
B.  Cooper,  or  order,  one  thousand  and  one  dollars  in  gold,  the 
same  having  been  borrowed  from  him. 

''  September  4,  1864. 
(Signed)  "  Thompson,  Adams,  and  Thatsb.** 
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It  is  alleged  that  eaid  firm  is  a  commercial  firm,  and  com- 
posed of  D.  W.  Thompson,  A.  Addison,  W.  R.  Adams,  and 
Jasper  Thayer,  and  that  the  said  sum  of  money  was  loaned 
at  the  special  request  of  the  said  Addison,  who  has  appealed 
from  a  judgment  against  him  alone.  His  defense  is,  that  the 
money  was  borrowed  to  be  used  to  the  knowledge  of  the  plain* 
tiff,  in  the  business  of  blockade-running,  then  carried  on  by 
defendants. 

The  proof  is  satisfactory  that  appellant  effected  the  loan  for 
the  purpose  of  lending  it  again  to  the  confederate  general  then 
in  command  of  that  district  for  a  private  use,  and  that  this 
act  of  accommodation  would,  in  the  opinion  of  appellant,  re- 
sult to  the  advantage  of  said  firm  in  their  operations;  that  the 
plaintiff  loaned  it  specially  on  the  credit  of  the  appellant  and 
Thompson,  two  of  the  members  of  the  firm,  and  that  Addison 
promised  to  return  the  amount  in  gold.  The  operations  of  the 
firm  were  undoubtedly  illicit,  but  we  think  the  liability  of  the 
appellant  for  this  loan  is  not  affected  or  destroyed  by  the  char- 
acter of  the  firm's  business,  as  the  transaction  with  plaintiff 
was  outside  of  that  business,  and  was  not  in  itself  illegal. 
The  expectation .  of  advantage  or  favor  entertained  by  the  ap- 
pellant does  not  appear  to  have  been  a  motive  or  object  on  the 
part  of  plaintiff  in  making  the  loan,  and  there  is  nothing  to 
show  that  he  expected  the  money  to  be  used  illegally,  or  that 
it  was  so  used. 

Judgment  affirmed,  with  costs. 


CONTKACr  WITH  CONVSDUtATB  OfFICBR  TO  SUFPLT   BjFLta  TO  B3B  OOM- 

PAHT  18  Void:  Wood  ▼.  Stone,  88  Am.  Dec  601. 


White  v.  Bird. 

[20  LooiBiANA  Annual,  188.J 

Pbofzbtt  of  Clixnt  in  Hands  of  his  Attornet  is  not  Shixldsd  from 
the  porsait  of  hia  creditors  by  a  law  which  proTides  that  "no  attoma/ 
or  coimaelor  at  law  shall  give  evidence  of  anything  that  has  been  con- 
fided to  him  by  his  client  without  the  consent  of  sach  client.**  A 
garnishee  may,  however,  be  excused  from  answering  any  particular  inter- 
rogatory, if  he  declare  on  oath  that  he  cannot  answer  the  same  without 
disclosing  matters  confided  to  him  by  his  client,  or  advice  given  by  him 
to  his  client,  oonoeming  the  business  about  which  he  u  rotained. 

Whxbs  Attornkt  at  Law  has  in  his  Possession  fob  Collection  Pbom- 
IHOKT  "^OOB,  owned  in  part  by  a  judgment  debtor,  the  latter's  interest 


394  White  v.  Bird.  [Lotiislanay 

therein  may  be  aeised  in  the  hands  of  the  gamiiihafl  and  sold  for  the  sat- 
iafaction  of  the  judgment.  And  after  notice  to  the  gamiahee,  he  oan  do 
no  act  to  the  prejudice  of  the  aeizing  creditor. 

Appeal.    The  opinion  states  the  case. 

Barrow  and  Pope^  for  the  appellees. 

Dimn  and  Herron^  and  S.  P.  Grevesy  for  the  appellants* 

By  Court,  Howell,  J.  This  is  a  proceeding  by  garnish- 
ment, under  the  act  of  1839,  in  which  the  garnishee  excepts 
to  the  right  of  the  judgment  creditors  *'  to  compel  him  to  dis- 
<;lose  any  matters  committed  to  him  as  an  attorney  at  law  by 
his  clients,  or  as  to  facts  within  his  knowledge  confided  to 
iiim  by  his  clients,  or  evidence  of  debt  committed  to  him  for 
collection  or  compromise";  and  contends  that  because  other 
parties  than  the  judgment  debtor  are  interested  in  the  prop- 
erty in  his  hands,  it  cannot  be  delivered  to  the  sheriff  in  this 
proceeding,  to  be  sold. 

The  tenor  and  object  of  the  interrogatories  are  to  ascertain 
•if  the  garnishee,  who  is  an  attorney  at  law,  is  indebted,  or  has 
in  control,  directly  or  indirectly,  any  property,  rights,  or 
credits  belonging  to  the  defendant,  and  whether  or  not  the 
same  is  sufficient  to  satisfy  the  judgments  of  plaintiffs.  The 
law  invoked  by  the  garnishee  relates  to  the  subject  of  proof, 
-and  declares  that  '^  no  attorney  or  counselor  at  law  shall  give 
evidence  of  anything  that  has  been  confided  to  him  by  his 
client,  without  the  consent  of  such  client";  but  it  cannot,  in 
our  opinion,  be  construed  to  exempt  or  shield  the  property 
-of  the  client,  in  the  hands  of  his  attorney,  from  the  pursuit 
of  his  creditors.  As  held,  however,  in  the  case  of  Shaugh' 
nessy  v.  Fogg,  15  La.  Ann.  830,  the  garnishee  may  be  ex- 
<;used  from  answering  any  particular  interrogatory,  if  he 
declare  on  oath  that  he  cannot  answer  the  same  without  dis- 
x^losing  matters  confided  to  him  by  his  client,  or  advice  given 
by  him  to  his  client,  concerning  the  business  about  which  he 
is  retained.  But  we  find  nothing  in  the  interrogatories  pro- 
pounded in  this  case  to  which  this  principle  will  apply;  and 
besides,  the  garnishee  has  made  no  such  oath.  His  exceptions 
were  properly  overruled. 

How  the  seizure  in  this  case  is  to  be  effected  is  another  and 
more  difficult  question.  The  statute  is  express  in  directing 
the  property  in  the  hands  of  the  garnishee  to  be  forthwith  de- 
livered to  the  sheriff.  But  the  answers  show  that  the  prop- 
-6rty  oonsists  of  notes  owned  jointly  by  the  defendant  and  two 
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other  parties  not  sued,  for  all  of  whom  the  garnishee  holds  as 
attorney  at  law.  The  lower  court  ordered  the  notes  to  be 
delivered  to  the  sheriff  to  sell  the  interest  of  the  defendant 
therein,  and  apply  the  proceeds  to  the  payment  of  plaintiffs' 
judgments.  Of  this  order  the  garnishee  and  the  joint  owners 
of  the  notes  complain;  and  we  think  with  good  reason.  The 
defendant  owns  only  an  undivided  interest  in  the  notes,  and 
there  was  no  authority  for  divesting  his  co-owners  of  the  pos- 
session and  control  of  their  property:  See  Brovm  ▼.  Anderaan^ 
4  Martin  N.  S.  416.  The  interest  of  the  debtor  in  the  notes, 
being  incorporeal  and  intangible,  could  not  be  delivered.  The 
law  does  not  require  an  impossibility. 

As  said  in  the  case  in  4  Martin  N.  S.,  just  cited,  whatever 
may  be  the  right  of  the  defendant  in  the  notes  may  be  a  fair 
object  of  sale  or  execution,  without  disturbing  the  rights  of 
the  holders  and  other  owners;  and  the  garnishment  process,  in 
our  opinion,  sufficiently  restrains  the  garnishee,  and  secures 
the  rights  of  all  parties  that  may  be  interested.  We  conclude, 
therefore,  that  the  court  a  qua  erred  in  ordering  the  notes  to 
be  delivered  to  the  sheriff,  and  that  the  rights  of  the  defendant 
in  them  may  be  sold,  while  they  are  in  the  garnishee's 
hands,  who  after  notice  can  do  no  act  to  prejudice  the  seising 
creditor. 

There  is  no  cause  for  holding  the  garnishee  personally  re- 
sponsible to  plaintiffs,  as  urged  in  the  brief.  He  does  not 
evince  any  desire  to  evade  answering  in  order  to  screen  the 
defendant,  but  to  protect  the  rights  of  those  not  before  the 
court,  who  had  employed  him,  and  his  own  privileges  as  an 
attorney  at  law,  as  he  understood  them.  We  think,  under  the 
circumstances,  the  judge  did  not  exercise  an  illegal  discretion 
in  allowing  a  delay  of  twenty-four  hours  to  draw  up  his  an- 
swers. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
reversed,  and  it  is  now  adjudged  and  decreed  that  plaintiffs' 
seizure  of  the  rights,  credits,  and  interest  of  the  defendant,  T. 
W.  Bird,  in  the  notes  and  evidences  of  debt  in  the  hands  of 
S.  P.  Oreves,  garnishee,  as  set  forth  in  his  answers  to  interroga- 
tories filed  in  this  proceeding  on  the  6th  of  July,  1867,  be  bus* 
iained,  and  that  the  sheriff  be  ordered  to  sell  the  said  right, 
title,  and  interest  of  the  said  defendant  in  said  notes  and 
•evidences  of  debt,  and  apply  the  proceeds  to  the  payment  of 
plaintiffs'  judgments,  as  set  forth  in  their  pleadings,  to  wit: 
one  in  favor  of  William  White,  administrator  in  suit  of  him- 
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Belf  against  T.  \V.  Bird,  personally  and  as  testamentary  exec* 
utor,  No.  1897,  of  date  the  20th  of  July,  1866;  and  one  in  favor 
of  N.  W.  Pope  in  suit  of  Dr.  J.  A.  Landry  against  T.  W.  Bird, 
No.  1840,  of  date  the  20th  of  July,  1867;  costs  of  the  lower 
court  to  be  paid  by  defendant,  and  those  of  appeal  to  be  paid 
by  plaintiffs  and  appellees. 


CoMMUKiOATioira  TO  Attornxt,  whsh  Pbivilboxd:  Bee  MUeheU  r,  Brom' 
berger,  90  Am.  Dec  650,  note  554»  where  other  caaee  are  collected. 

Juix>MKirr  Cbkditob  Aoquirbs  Lien  bt  Ssbviob  ov  Gabhibhmbit, 
which  the  gamiahee  cannot  defeat:  See  Warfidd  v.  Campbdlf  82  Am.  Deo. 
724,  note  728,  where  other  cases  are  ooUeoted. 
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[20  LOUXSXAHA  AllVUAI.,  %iL\ 
PASTT  U    BOfTND  BT    EfFBCT  OF    EVTOKNGB  WhIOH,   WITHOUT  OfPOSITIOB, 

Hk  Psbmits  to  bb  Aj>duobi>,  contrary  to  or  beyond  the  allegations 
contained  in  the  pleadings. 
It  is  Unnbcxssaby  to  Bring  Suit  to  Anihtl  thai  which  the  law  declares 
can  have  no  existence. 

COBTRACTS    EnTBRBD    INTO    BBTWBXN     BBLUOBBBBT    BbBMUS    ABB    AB80- 

lutelt  Null. 
EvBRT  Person  within  Military  Linbs  of  Unitbd  States  during  Latr 
Civil  War  was  Belligerent  with  reference  to  person  residing  within 
the  confederate  lines,  and  a  contract  entered  into  between  snch  belliger- 
ents was  absolutely  null  and  roid. 

Appeal.    The  opinion  states  the  case. 

D.  N.  HenneUy  for  the  plaintiff. 

W,  Pipkin^  Hunter  and  Davidson^nd  J.  S.  WhitakeVt  for  the 
hitervenor. 

By  Court,  Ilsley,  J.  The  plaintiff  having  attached  certain 
property  as  belonging  to  the  defendant,  Edwin  Gregory  inter- 
vened in  the  attachment  suit,  claiming  the  property  attached 
as  his  by  virtue  of  several  bills  of  sale  executed  by  Samuel  H. 
Oilman  and  wife.  Hennen  obtained  judgment  against  Gril- 
man  upon  his  confession  for  the  sum  of  $2,485.70,  with  inter- 
est at  five  per  cent,  from  August  5,  1865,  with  a  reservation 
of  all  rights  as  attaching  creditor  until  the  disposition  of  the 
intervention  of  Edwin  Gregory,  filed  on  the  day  on  which  this 
judgment  was  rendered. 

The  intervention  of  Gregory  was  maintained  by  a  verdict 
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of  a  jury,  and  a  judgment  of  the  court  theieoui  and  the  plain- 
titr  has  appealed  therefrom. 

The  intervenor,  a  resident  of  the  city  of  New  Orleans, 
charged  in  his  petition  that  the  property  seized  by  Hennen  by 
virtue  of  his  attachment,  which  the  intervener  described  as 
being  real,  personal,  and  mixed,  referring  particularly  for 
details  to  the  sheriff's  return  on  the  writ  of  attachment,  was 
at  the  time  of  the  said  seizure  in  his  quiet  and  lawful  posses- 
sion as  bona  fide  and  legal  possessor  and  owner,  having  ac- 
quired the  same  by  purchase  from  Samuel  H.  Gilman  and  his 
wife.  Abbey  Maria  Pratt,  they  being  residents  of  the  said 
parish,  by  authentic  act  of  sale  and  conveyance  passed  before 
Warren,  notary  public,  in  the  aforesaid  parish  and  state,  of 
date  the  2d  of  January,  1864. 

He  prayed  to  be  recognized  and  decreed  to  be  the  true  and 
lawful  owner  of  the  property  so  seized  and  attached,  and  to 
be  restored  to  the  quiet  possession  thereof. 

All  the  allegations  in  tlie  petition  of  Gregory,  the  interve- 
nor, were  traversed  by  Hennen,  who  denied  especially  that 
the  said  property  claimed  by  him  had  ever  been  legally  trans- 
ferred to  him  from  said  Gilman  and  wife;  that  if  any  pre- 
tended transfers  thereof  had  been  made  to  him  by  Gilman  and 
wife,  the  same  were  illegal  and  void,  and  of  no  effect,  as  being 
contrary  to  law,  the  same  having  been  made  by  parties  belliger- 
ent nt  a  time  of  war  between  the  United  States  and  the  Con- 
federate States,  wherein  the  said  Gilman  and  wife  were  then 
residing  in  the  military  lines  of  the  said  Confederate  States, 
and  the  said  Edwin  Gregory  was  then  residing  in  the  military 
lines  of  the  said  United  States,  and  said  parties  were  incapable 
of  contracting  together;  and  Hennen  further,  in  his  answer  to 
the  petition  in  intervention,  averred  that  the  pretended  trans- 
fers therein  set  forth  were  simulated  and  fraudulent,  and 
were  only  intended  to  cover  the  said  property  from  the  claim 
of  the  said  Gilman's  creditors,  and  are  of  no  affect  or  validity 
in  law. 

On  the  motion  of  the  intervenor,  the  district  judge  struck  out 
from  Hennen's  answer  to  the  intervener's,  all  that  part  which 
alleged  the  incapacity  of  the  parties  to  the  sales  (Gilman  and 
Gregory)  to  contract  as  belligerents  and  enemies,  and  confined 
Hennen  solely  to  the  allegations  of  simulation. 

The  ruling  of  the  court,  as  to  the  striking  out  of  the  plaintiff's 
(Hennen's)  allegation  in  regard  to  the  incapacity  of  the  par- 
ties, Gilman  and  Gregory,  to  contract,  was  unimportant  if,  al 
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the  same  time,  evidence  was  adduced  to  prove  the  facts  alleged, 
but  stricken  out;  for  it  is  a  well-settled  role,  as  was  said  by 
Mr.  Justice  Simon  in  delivering  the  opinion  of  the  court  in 
Powell  V.  AikeUy  18  La.  828,  ^'  a  party  who,  without  opposition, 
suffers  evidence  to  be  adduced  contrary  to  or  beyond  the  al- 
legations contained  in  the  pleadings,  is  bound  by  its  effect." 

If,  then,  the  evidence  in  the  record  establishes  beyond  ques- 
tion the  facts  which  are  alleged  to  invalidate  the  contract  of 
sale  between  Gregory  and  Oilman,  we  have  no  hesitation  in 
saying  that  we  should  deem  the  nullity  of  the  contract  of  that 
absolute  character  that  no  effect  could  be  given  to  it  by  law. 

As  was  said  in  MinvUle  v.  LaUande,  15  La.  Ann.  842,  it 
would  be  unnecessary  to  bring  an  action  to  annul  that  which 
the  law  declares  can  have  no  existence. 

Contracts  entered  into  between  belligerent  enemies  are  abso- 
lutely null,  because  they  affect  eminently  the  public  order; 
each  individual  becomes  by  the  very  existence  of  the  war  the 
enemy  of  every  other  person  domiciled  within  the  enemy's 
territory;  they  are,  respectively,  belligerents,  and  subject,  in 
that  respect,  to  all  the  consequences  and  to  the  operations  of 
the  laws  of  war.  The  theory  of  the  law  of  nations  on  this 
subject  is,  that  there  cannot  be  a  war  for  arms,  and  peace  for 
commerce  and  trading,  at  one  and  the  same  time.  It  would 
be  dangerous  for  any  nation  in  a  state  of  civil  war  to  permit 
that  degree  of  intercourse  to  be  carried  on  which  must  neces- 
sarily result  from  trading  and  commerce.  It  would  certainly 
interfere  with  the  secrecy,  certainty,  and  dispatch  of  military 
operations,  without  which  any  war  could  not  be  successfully 
carried  on:  1  Kent's  Com.  66. 

The  proclamation  of  the  President  of  the  United  States,  pro- 
hibiting intercourse  between  parties  domiciled  within  the  lines 
of  the  belligerents,  was  in  pursuance  of  those  well-settled  prin- 
ciples of  law. 

Contracts  thus  entered  into  are  null  and  void  in  their  incep- 
tion and  original  concoction,  and  no  subsequent  events  can 
render  them  valid:  Kenneti  v.  ChamberBj  14  How.  88;  Jeeker 
V.  Montgomery  J  18  Id.  114. 

A  perusal  of  the  evidence  satisfies  us  that  at  the  time  the 
sale  in  question  was  passed,  the  vendor  and  his  wife  were 
domiciled  residents  of  the  parish  of  St.  Helena,  which  was  at 
that  time,  as  is  historically  known,  wholly  beyond  the  mili- 
tary lines  of,  and  in  open  hostility  to,  the  United  States,  and 
that  the  purchaser  was  at  the  same  time  a  domiciled  resident 
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of  the  city  of  New  Orleans,  within  the  said  military  lines,  and 
that  the  occupation  of  the  latter  was  then  that  of  a  blockade- 
runner,  trafficking  between  the  city  of  New  Orleans  and  the 
parish  of  St.  Helena. 

We  lately  held,  in  the  case  of  Marchand  v.  Coyb,  18  La.  Ann. 
482,  that  Marchand,  domiciled  within  the  federal  lines,  was 
incapable  of  acquiring  any  rights  from  William  Wells,  domi- 
ciled in  the  confederate  lines,  and  from  whom  his  title  to  the 
obligation  sued  upon  was  acquired  pendente  heUa.  See  also 
the  case  of  Oriewold  v.  Waddingtouj  15  Johns.  67;  ChriswM  v. 
WaddingUm,  16  Id.  438;  Vattel,  293-295. 

The  intervenor,  having  acquired  no  title  whatever  from  Oil- 
man and  wife  to  the  property  attached  by  the  plaintiff,  his  in* 
tervention  must  be  dismissed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
dict of  the  jury  be  set  aside,  and  the  judgment  of  the  court 
thereon  be  annulled,  avoided,  and  reversed.  It  is  further  or- 
dered, adjudged,  and  decreed  that  the  attachment  in  the  suit 
of  Duncan  N.  Hennen  v.  Samuel  H.  Gilmanj  No.  207,  be  main- 
tained, and  the  property  therein  attached  be  sold  according 
to  law  to  satisfy  the  judgment  in  said  suit  rendered  in  favor 
of  the  plaintiff,  Duncan  N.  Hennen,  against  the  defendant^ 
Samuel  H.  Oilman;  and  it  is  further  ordered  that  the  inter-^ 
venor,  Edwin  Gregory,  pay  all  the  costs  of  the  intervention. 

Rehearing  refused. 

CoNTiLACT  Tending  to  Give  Aid  to  Confbdebatb  Fobobs  is  Void:  86» 
Bowman  v.  Qcnegcd,  92  Am.  Dec.  537»  note  541. 

CoNTaAcrs  between  Belligeeents  are  Void:  See  Lttxthtn  YrXhmmerekU 
Ins.  Co.,  92  Am.  Dec.  483;  HyaU  v.  James,  92  Id.  605,  note  609. 

EviDBHOB  must  BE  OBJECTED  TO  WHEN  OFFERED:  See  Clauser  ▼.  SUnUt  SI 
Am.  Deo.  299,  note  300,  where  other  caaes  are  ooUectecL 


Doll  v.  Rizottl 

190  LouiaiANA  Annual,  268.  J 

PossBBSXOM  OF  Nbootiablb  Instbument  Carbies  TnxB  WITH  It  to  Holdbb. 

Pabtt  Who  Takes  Nbootiablb  Instbuicbnt  before  It  u  Dub,  without 
knowledge  of  any  defect  of  title,  and  in  good  faith,  holds  it  by  a  title 
▼alid  against  all  the  world.  And  the  harden  of  proof  lies  on  the  person 
who  assails  the  right  claimed  by  the  party  in  possession. 

MoanoAGB  Ezbcuted  to  Seoubb  Patment  of  Note,  after  being  canceled' 
by  aathority  of  the  holder  thereof,  will  not  be  reviTcd  in  favor  of  a  mb* 
■eqQ«nt  bolder  ol  the  note. 
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Appeal.    The  opinion  states  the  case. 

Budd  and  Lambert^  and  Hv/nt  and  Denegre^  for  the  appellee, 

Homor  and  Benedictj  for  the  appellant. 

By  Court,  Howell,  J.  This  is  an  action  to  recover  the 
amount  of  a  promissory  note  made  to  the  order  of  and  in- 
dorsed by  the  defendant,  and  to  enforce  a  mortgage  executed 
in  favor  of  one  A.  Siekman,  or  any  holder  to  secure  its  pay* 
ment;  the  defense  to  which  is,  that  said  note  was  paid  to  the 
mortgagee  and  bona  fide  holder,  who  delivered  the  same  to  the 
defendant,  after  which  it  was  lost  or  stolen,  and  upon  defend- 
ant's affidavit  of  its  loss  the  said  mortgagee  caused  the  mort- 
gage to  be  erased  from  the  public  records;  that  the  said  loss 
and  payment  were  duly  advertised;  and  that  the  said  note 
came  thereafter  into  the  possession  of  the  plaintiff  without 
consideration  out  of  due  course  of  business,  and  under  circum- 
stances depriving  him  of  the  legal  or  equitable  right  to  recover 
upon  the  same.  The  case  was  tried  before  a  jury,  who  ren- 
dered  a  verdict  in  favor  of  plaintiff  from  a  judgment  on  which 
the  defendant  has  appealed. 

In  the  case  of  Murray  v.  Lardner,  2  Wall.  110,  the  supreme 
court  of  the  United  States  elaborately  reviewed  the  authori- 
ties  upon  the  rights  and  liabilities  of  parties  to  commercial 
paper,  and  educed  the  following  propositions  as  settled  law: — 

"The  possession  of  such  paper  carries  the  title  with  it  to  the 
holder.     The  possession  and  title  are  one  and  inseparable. 

"The  party  who  takes  it  before  due  for  a  valuable  consid- 
eration, without  knowledge  of  any  defect  of  title,  and  in  good 
faitb,  holds  it  by  a  title  valid  against  all  the  world. 

"  Suspicion  of  defect  of  title  or  the  knowledge  of  circum- 
stances which  would  excite  such  suspicion  in  the  mind  of  a 
prudent  man,  or  gross  negligence  on  the  part  of  the  taker  at 
the  time  of  the  transfer,  will  not  defeat  his  title.  That  result 
can  be  produced  only  by  bad  faith  on  his  part. 

'*  The  burden  of  proof  lies  on  the  person  who  assails  the 
right  claimed  by  the  party  in  possession." 

In  this  case,  it  is  shown  that  on  the  21st  of  August,  1861, 
the  defendant  borrowed  of  one  A.  Siekman  a  sum  of  money, 
and  gave  his  note  due  at  one  year,  secured  by  a  mortgage  in 
favor  of  the  said  Siekmar.,  or  any  holder;  that  on  the  26th  of 
September  following,  he  paid  the  note  in  presence  of  a  witness 
to  Siekman,  who  delivered  it  up  to  the  defendant,  and  on  the 
same  day  or  the  day  following,  the  two  applied  to  the  notary, 
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before  whom  the  act  of  mortgage  had  been  executed,  to  have 
it  canceled,  when  it  was  discovered  that  the  note  was  lost; 
that  the  notary  required  the  affidavit  of  the  maker  to  the  fact 
of  the  loss;  advised  the  advertisement  thereof,  and  upon  the 
acknowledgment  of  Siekman  that,  as  the  last  bona  fide  holder, 
he  had  received  payment  of  the  note,  he  gave  the  usual  certifi- 
cate, upon  which  the  recorder  of  mortgages  canceled  the  mort- 
gage; that  the  loss  was,  on  the  next  day  (28th  of  September), 
and  two  subsequent  occasions,  advertised  in  the  New  Orleans 
Bee;  that  in  December  following,  a  stranger  placed  the  note 
in  the  hands  of  E.  Houillion,  an  attorney  at  law,  to  be  dis- 
counted, who  offered  it  to  the  plaintiff,  and  the  two  (Houillion 
and  plaintiff)  applied  to  Joseph  Cohn,  a  notary,  to  ascertain 
if  the  mortgage  was  correct  or  not;  that  Cohn  expressed  the 
opinion  to  plaintiff  that  the  note  was  genuine;  that  at  the  re- 
quest of  plaintiff  he  called  at  the  office  of  the  former  notary 
(Ker),  examined  the  original  act  of  mortgage,  satisfied  him- 
self that  it  was  the  first  mortgage  resting  on  the  property,  and 
duly  recorded,  and  returned  the  note  to  Houillion  with  said 
information,  through  whom  the  plaintiff  purchased,  and  paid 
a  valuable  consideration  for  the  note  on  the  27th  of  December, 
1861,  about  eight  months  before  its  maturity,  there  being  no 
evidence  that  the  advertisement  of  the  loss  was  known  to  him. 

In  all  this  or  in  the  whole  evidence  in  the  record  we  find 
nothing  to  show  bad  faith  or  want  of  good  faith  in  the  plain- 
tiff. The  circumstances  at  the  time  of  the  transfer  as  de- 
scribed by  the  witnesses  are  not  such  as  to  defeat  his  title 
to  the  note,  or  deprive  him  of  the  right  to  recover  on  the 
same. 

According  to  the  doctrine  as  above  announced,  his  title 
would  not  be  defeated  by  proof  that  with  the  exercise  of  ac- 
tive vigilance  he  might  have  discovered  the  existence  of  the 
facts  set  up  as  a  defense.  It  must  be  shown  that  he  acted  in 
bad  faith;  that  he  had  knowledge  or  closed  his  eyes  to  facts 
or  circumstances  which  would  carry  knowledge  of  a  defect^ 
ive  title:  2  Parsons  on  Bills,  272,  279;  Goodman  v.  Sinumds^ 
20  How.  343;  Bank  v.  Neal,  22  Id.  96. 

On  the  evidence,  however,  before  us,  we  must  view  plaintiff 
as  a  holder  in  good  faith,  for  a  valuable  consideration  before 
maturity,  and  that  it  is  defendant's  misfortune  to  have  to  pay 
twice.  To  relieve  the  latter  under  the  circumstances  would 
Mrioosly  impair  the  negotiability  of  commercial  paper.    There 
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is  reason  for  maintaining  the  liability  of  the  maker  of  a  note 
under  such  circumstances. 

It  is  possible  that  he  may,  after  payment  before  maturity, 
reissue  the  note,  and  the  public  are  not  required  to  be  on 
their  guard  in  this  respect,  until  after  maturity.  Mr.  Story, 
in  his  work  on  notes,  section  884,  says:  "Although,  as  be- 
tween the  real  and  bona  fide  holder  and  the  maker,  the  pay« 
ment,  whenever  and  however  made,  will  be  a  conclusive 
discharge  from  the  obligation  of  the  note,  yet  as  to  third  per- 
sons it  may  be  far  otherwise;  for  payment  means  payment  in 
due  course,  and  not  by  anticipation.  If  therefore  the  maker 
should  pay  a  promissory  note  before  it  is  due  to  any  holder 
who  should  afterwards,  and  before  its  maturity,  indorse  or 
pass  the  same  to  any  subsequent  bona  fide  indorsee,  or  other 
holder,  the  latter  would  still  be  entitled  to  full  payment 
thereof  from  the  maker  at  its  maturity;  for  payment  of  the 
note  before  it  becomes  due  is  no  extinguishment  of  the  debt 
as  to  such  persons."  This  rule  applies  with  the  same  force 
and  justice  where  the  maker  loses  the  note,  for  he  could  guard 
against  such  contingency  by  erasing  his  name,  or  otherwise 
defacing  the  note  as  soon  as  paid. 

But  the  question  as  to  the  mortgage  rests  upon  a  different 
principle.  When,  as  is  shown,  the  note  was  paid  and  came 
into  the  possession  of  the  maker  and  mortg£(,gor,  confusion 
took  place,  and  the  subsequent  reissue  of  the  note  could  not 
revive  the  mortgage:  Civ.  Code,  2214,  3252,  8374;  HiUY.  HaU 
4  Rob.  416.  A  mortgage  is  but  an  accessory  to  the  principal 
obligation,  the  extinction  of  which,  though  it  import  a  con- 
fession of  judgment  by  prescription,  payment,  novation,  or 
otherwise,  releases  the  mortgage. 

Mortgages,  not  being  negotiable,  are  not  subject  to  the  rules 
of  the  commercial  law  by  which  the  rights  and  obligations  of 
parties  to  commercial  paper  are  fixed.  The  mortgage  in  this 
instance  having  been  canceled  by  the  consent  of  the  parties 
having  the  right  prior  to  the  reissue  of  the  note,  so  far  as 
shown,  was  not  revived  in  favor  of  the  subsequent  holders  of 
the  note. 

We  think  the  plaintiff  entitled  to  recover  on  the  note  under 
the  law  merchant,  but  without  mortgage. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
reversed,  and  that  plaintiff,  Matthias  Doll,  recover  of  defend- 
ant, John  Rizotti,  the  sum  of  twelve  hundred  dollars  with 
ei(rht  per  cent  interest,  from  August  24,  1861,  till  paid,  five 
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dollars  cost  of  protest,  and  costs  of  suit  in  the  lower  court; 
costs  of  appeal  to  be  paid  by  plaintiff  and  appellee. 
Rehearing  refused. 

Pabtt  Who  Takes  Neootiabls  Instrttment  bbiobb  its  Matubitt  in 
good  faith  acquires  a  good  title  thereto:  See  Afagee  ▼.  Badger^  90  Am.  Dee. 
691,  note  695;  Crosby  v.  Roub^  84  Id.  720,  note  725. 

Possession  or  Neootiablb  Note  is  Prima  Faoib  Evidence  or  Tttlb: 
See  Kunlxl  v.  Spooner,  66  Am.  Dec.  332,  note  339,  where  other  cases  are  col- 
lected; EUicoU  y.  Martin,  61  Id.  327,  note  330. 

Release  or  Mortqaob,  EiVEcrr  or:  See  Oarwood  v.  Eldridge,  34  Am.  Deo. 
196,  note  199. 
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AxJi  OONTBAOn  MUST   BE  80    Ck>N8TRUBD  AS  TO   AOOOMFLIBH   InTBMTIOH  of 

the  parties;  and  in  determining  their  provisions,  a  liberal  and  fair  con- 
stmotion  is  to  be  given  to  the  words  either  singly  or  in  connection  with 
the  subject-matter.  It  is  the  duty  of  a  court  rather  to  uphold  and  give 
effect  to  a  contract  than  by  legal  subtilty  to  overthrow  it.  If  there  is 
no  ambiguity,  and  the  meaning  of  the  parties  can  be  clearly  ascertained, 
effect  must  be  given  to  the  instrument,  whether  it  be  a  legislative  grant, 
or  not. 

All  Rights  Asserted  against  State  must  be  Clearly  Dseinbd,  and  not 
raised  by  inference  or  presumption. 

Reasonable  Doubts  as  to  Proper  Construction  or  Lbgislativb  Grant 
ARE  to  be  Resolved  in  Favor  or  State;  and  if  it  is  susceptible  of 
two  meanings,  that  construction  is  to  be  adopted  which  works  least 
harm  to  the  state.  But  if  there  is  no  ambiguity,  it  is  the  duty  of  the 
ocmrt  to  sustain  and  uphold  it,  and  to  cany  it  out  to  the  tma  intent 
and  meaning  of  the  parties  to  it. 

Where  Legislature  Conters  upon  Grantee  Ezolusxye  Pkivtliob  ob 
Monopoly  in  a  grant  or  license,  and  limits  the  oontinuanoe  of  such 
monopoly  to  a  certain  time,  the  expiration  of  that  time  will  not  abridge 
or  impair  other  privileges  in  perpetuity  contained  in  the  grant  or  license. 

Vessels  cannot  Use  Canal  Known  as  Grant's  Pass,  on  the  coast  of 
Alabama,  without  paying  the  toll  and  charges  imposed  by  the  grantee 
on  vessels  passing  through,  notwithstanding  the  time  fixed  by  the  legis- 
lature of  Alabama,  ia  the  grant,  for  which  the  grantee  was  given  a 
monopoly,  has  expired. 

Appeal.    The  opinion  states  the  case. 

Clarke  and  Bayne^  and  Campbell^  Spofford^  and  Campbell^  for 
the  appellee. 

Phillips  and  Levy^  and  Buchanan  and  OUmare^  for  the  ap* 
pellant 
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By  Court,  Ilblet,  J.  This  action  was  brought  by  the 
plaintiff  to  recover  from  the  defendant  tolls  due  by  the  Creole 
in  passing  through  Grant's  Pass,  from  the  26th  of  October, 
1865,  to  the  14th  of  March,  1866,  say $3,183  20 

Damages  for  non-payment,  fifty  per  cent 1,691  60 

$4,774  80 

And  for  this  gross  amount  judgment  was  rendered  for  the 
plaintiff. 

In  the  month  of  February,  1839,  the  general  assembly  of  the 
state  of  Alabama  passed  an  act  entitled  ''An  act  to  authorize 
John  Grant  to  cut  or  excavate  a  channel  or  canal  through  the 
shoal,  or  shoal  reef,  which  now  obstructs  the  inland  naviga- 
tion between  Dauphin  Island  and  Cedar  Point,  in  the  county 
of  Mobile." 

This  act  seems  to  have  been  passed  under  the  following  cir- 
cumstances: Before  the  opening  of  Grant's  Pass,  the  whole 
transportation  between  New  Orleans  and  the  places  on  the 
Mississippi  Sound,  the  waters  of  Mobile  Bay,  with  few  occa- 
sional exceptions,  passed  outside  the  islands,  and  was  exposed 
to  the  delays,  embarrassments,  and  dangers  of  a  voyage  on  the 
Gulf  of  Mexico. 

A  more  safe  and  less  difficult  communication  was  required 
for  the  increasing  traffic  and  travel  between  the  eastern  states 
and  the  city  of  New  Orleans. 

The  inconveniences  were  such  that  at  the  session  of  Congress 
of  1825  an  appropriation  was  made  for  the  construction  of  a 
proper  inland  passage,  to  be  expended  under  the  superintend- 
ence of  the  engineer  corps  of  the  United  States,  through  the 
shoal  or  shoal  reef.  The  engineers  selected  one  of  the  natural 
channels,  which  now  exists,  and  the  money  then  appropri- 
ated, with  one  or  two  other  appropriations,  was  expended  to 
accomplish  the  object  desired. 

Major  Chase,  of  the  engineer  corps,  reported  that  it  was 
impracticable  to  construct  a  navigable  channel  through  the 
reef,  and  no  further  appropriations  were  made. 

The  failure  on  the  part  of  the  scientific  and  experienced  of- 
ficers of  the  United  States  effectually  prevented  the  enlistment 
of  enterprise  or  capital  in  the  undertaking  proposed  by  John 
Grant,  as  to  the  construction  of  the  work  needed,  and  he 
was  compelled  to  rely  upon  his  own  energy,  skill,  and  the 
means  he  could  command,  to  cut  or  excavate  a  channel  or 
canal  through  a  shell-reef^  about  two  miles  in  length;  and  it 
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18  not  a  matter  of  question  that  the  work  was  punctaally 
completed,  and  has  been  suitably  maintained  for  the  purposes 
of  navigation. 

The  first  section  of  the  act  in  favor  of  Grant  authorizes 
him  to  enter  upon  and  take  possession  of  so  much  of  the 
shoal  as  may  be  necessary  to  cut  or  excavate  a  channel  or 
channels  of  sufBcient  depth  and  width  to  afford  a  good  and 
safe  inland  passage  for  steamboats  and  other  vessels  in  the 
trade,  between  the  waters  of  the  Mobile  Bay  and  other  places 
in  the  Gulf  of  Mexico;  and  said  Grant  is  authorized  to  build 
all  such  light-houses,  beacons,  wharves,  and  other  buildings, 
as  may  be  necessary  to  carry  the  object  of  the  act  into  full 
effect. 

The  second  section  allows  him  to  charge  and  receive  from 
all  such  boats  or  vessels  as  may  go  in  or  out  of  such  channel 
specified  rates  of  toll,  with  facilities  of  collecting  them  by  suit. 

The  third  section  invests  the  grantee  with  all  the  rights 
and  powers  necessary  for  the  construction  and  repair  of  said 
channel  or  channels,  and  the  state  stipulated  and  agreed  that 
for  and  during  the  space  of  twenty-five  years  from  the  passage 
of  the  act,  he  should  have  and  enjoy  the  exclusive  right  and 
privilege  of  constructing  a  channel  or  canal,  for  the  passage 
of  steamboats  or  other  vessels,  through  the  shoal  or  shell-reef 
referred  to. 

The  fourth  section  authorizes  him  to  sell  or  convey  any  por- 
tion or  all  of  the  rights  and  privileges  conferred  on  him  by  the 
act,  at  any  time  after  he  had  so  far  completed  the  work  as  to 
admit  the  passage  of  steamboats  or  other  vessels  drawing  five 
feet  of  water. 

The  fifth  section  provides  that  if  any  person  should  will- 
fully or  carelessly  do  any  act  whereby  said  work  shall  be  in- 
jured or  impaired,  or  the  navigation  of  the  channel  obstructed 
or  hindered,  whereby  the  said  Grant  or  his  assigns  should  be 
obstructed  or  hindered  in  the  prosecution  or  enjoyment  of  the 
work,  said  person  shall  be  liable  to  a  fine  and  to  a  suit  for 
damages. 

The  act  imposes  upon  the  grantee  the  obligations  to  com- 
plete the  work  in  twelve  months,  so  as  to  admit  the  passage 
of  vessels  drawing  five  feet  water,  and  to  maintain  the  work 
in  such  a  condition  of  repair  that  vessels  should  not  be  hin- 
dered in  passing  for  six  consecutive  months,  under  pain  of 
forfeiture;  also,  that  none  of  the  existing  channels  should  be 
obstructed  or  interfered  with  by  him. 
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The  plaintiff  has  been  in  possession  of  the  canal  made  by 
him  since  1839,  and  has  collected  tolls  without  any  challenge 
from  the  public  authorities  of  the  state  of  Alabama. 

He  has  not  forfeited  the  privilege  granted  by  any  misuses  or 
non-uses;  nor  is  it  pretended  that  he  has  failed  in  the  per- 
formance of  his  duty. 

The  defendant  objected  in  the  lower  court:  1.  That  the  act 
is  unconstitutional,  and  because  it  imposes  a  tonnage  duty 
without  the  consent  of  Congress,  in  violation  of  the  constitu- 
tion of  the  United  States,  and  the  act  by  which  the  state  of 
Alabama  was  admitted  to  the  Union;  2.  That  the  act  is  a 
regulation  of  commerce,  and  repugnant  to  the  constitution  of 
the  United  States;  3.  That  the  act  has  expired  by  its  own 
limitation;  and  4.  That  the  canal  has  been  under  the  control 
of  the  military  authorities  of  the  United  States,  during  a  por- 
tion of  the  period  in  which  the  defendants  used  it,  and  that  the 
defendants  are  not  chargeable. 

In  this  court  the  objections  urged  against  the  plaintiff's 
claim  are  restricted  to  three  grounds:  1.  Admitting  the  plain- 
tiff's right  to  recover  in  this  case,  the  amount  allowed  is  not 
justified  by  the  evidence;  2.  The  act  under  which  the  plain- 
tiff makes  this  claim  expired  by  its  own  limitation  on  the  2d 
of  February,  1864,  and  consequently  there  is  no  right  to  re- 
cover any  amount  whatever;  and  3.  That  the  capture  by  the 
federal  troops  in  August,  1864,  of  Grant's  Pass,  which  had 
been  previously  occupied  and  fortified  by  the  confederate  au- 
thorities, vested  a  title  by  the  laws  of  war  in  the  United  States, 
and  that  the  navigation  was  free  from  toll. 

The  objections  to  the  unconstitutionality  of  the  act  being 
waived,  the  first  question  in  order  is,  whether  the  grant  has 
become  extinct  by  limitation;  if  it  has,  the  plaintiff's  claim 
would  have  no  basis  to  rest  upon. 

The  supreme  court  of  the  United  States,  in  the  case  of  the 
Binghampton  Bridge j  3  Wall.  51,  say:  "All  contracts  are  to 
be  construed  to  accomplish  the  intention  of  the  parties,  and  in 
determining  their  provisions  a  liberal  and  fair  construction 
will  be  given  io  the  words,  either  singly  or  in  connection  with 
the  subject-matter.  It  is  not  the  duty  of  a  court  by  legal 
subtilty  to  overthrow  a  contract,  but  rather  to  uphold  it  and 
give  it  effect.  And  no  strained  or  artificial  rule  of  construe* 
tion  is  to  be  applied  to  any  part  of  it.  If  there  is  no  am« 
biguity,  and  the  meaning  of  the  parties  can  be  clearly  ascer- 
tained, effect  is  given  to  the  instrument  used,  whether  it  be  a 
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legislative  grant  or  not.  The  court  state  the  principle  of  strict 
construction.  They  say:  ^'  The  principle  is  this,  that  all  rights 
which  are  asserted  against  the  state  must  be  clearly  defined, 
and  not  raised  by  inference  or  presumption;  and  if  a  charter 
is  silent  about  a  power,  it  does  not  exist. 

If,  on  a  fair  reading  of  the  instrument,  reasonable  doubts 
arise  as  to  the  proper  construction  to  be  given  to  it,  these 
doubts  are  to  be  solved  in  favor  of  the  state;  and  when  it  is 
susceptible  of  two  meanings,  the  one  restricting  and  the  other 
extending  the  powers  of  a  corporation,  that  construction  is  to 
be  adopted  which  works  least  harm  to  the  state.  But  if  there 
is  no  ambiguity,  and  the  powers  conferred  are  clearly  marked, 
and  their  limits  can  be  readily  ascertained,  then  it  is  the  duty 
of  the  court  to  sustain  and  uphold  it,  and  to  carry  it  out  to  the 
true  interest  and  meaning  of  the  parties  to  it.  And  any  other 
rule  of  construction  would  defeat  all  legislative  grants,  and 
overthrow  all  contracts. 

The  doctrine  thus  enounced  is  in  accordance  with  the  cardi- 
nal rule  laid  down  in  article  13  of  the  Louisiana  code.  This 
court,  keeping  in  view  the  principle  that  it  is  its  duty  to  ascer- 
tain the  intention  of  the  legislature,  and  to  give  effect  to  it, 
considered  itself  bound  to  carry  out  their  intention  according 
to  u  fair  and  liberal  construction  to  acts  passed  specially  with 
the  view  to  the  accomplishment  of  great  public  good,  by  the 
promotion  of  internal  improvements:  See  the  case  of  New  Or- 
leans  v.  Si.  Romes^  9  La.  Ann.  577. 

With  these  sound  rules  of  interpretation  to  guide  us,  the 
meaning  of  the  act  may  be  ascertained  from  a  disquisition  of 
it  in  its  entirety. 

The  point  essential  in  the  present  controversy  regards  the 
right  of  the  plaintiff,  under  the  grant,  to  hold  and  possess  the 
canal  and  the  accessory  works  by  whatever  title  it  confers 
upon  him,  and  to  collect  and  receive  tolls,  notwithstanding 
the  clause  of  limitation  contained  in  the  act,  and  the  expira- 
tion of  the  time  limited. 

As  we  have  seen  from  the  several  sections  of  the  legislative 
act,  the  plaintiff  is  authorized,  as  grantee,  to  take  possession 
of  so  much  of  the  shoal  as  may  be  necessary  to  cut  or  exca- 
vate a  channel  or  channels,  and  concomitant  therewith,  to 
build  such  light-houses,  wharves,  etc.,  as  may  be  necessary  to 
carry  the  object  of  the  act  into  full  effect;  and  he  is  invested 
with  all  the  rights  and  powers  necessary  for  the  construction 
and  repair  of  said  channel  or  channels;  and  fines  and  dam- 
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ages  are  recoverable,  if  bis  work  is  willftilly  and  carelessly 
injured  or  impaired,  or  the  navigation  of  the  channel  ob- 
structed, or  he  is  injured  in  the  prosecution  or  enjoyment  of 
the  works;  and  by  way  of  recompense  for  his  skill,  work,  and 
expenditures,  he  is  allowed  to  charge  or  receive  tolls,  etc. 

Here,  then,  is  a  license  cocipled  with  an  interest,  which 
amounts  to  a  grant:  2  Bouv.  Inst.  568.  And  there  is  no  limi- 
tation as  to  time  in  the  act  in  regard  to  that  franchise. 

But  the  grant  was  not  an  exclusive  license  or  a  monopoly, 
as,  without  a  protective  clause  in  favor  of  the  grantee,  the 
general  assembly  of  Alabama  might  at  any  time  confer  simi- 
lar concurrent  privileges  upon  other  persons,  with  whom  the 
grantee  would  be  brought  into  injurious  competition:  See  the 
cases  of  Charles  River  Bridge,  11  Pet.  422;  Tuckahoe  Canal 
Co,  V.  Tuckahoe  R,  R.  Co,y  10  Leigh,  42,  71;  Rtchmond  R.  R,  Co, 
V.  Louisiana  R.  R,  Co.y  13  How.  71;  Shorter  v.  Smithy  9  Ga. 
518,  526;  Boston  &  L.  R,  R,  Co.  v.  Boston  &  Me.  R.  R.  Co.,  5 
Cush.  375;  Boston  &  L.  R,  R.  Co.  v.  Salem  (k  L.  R.  R.  Co.,  2 
Gray,  1;  and  Pontchartrain  R.  R.  Co.  v.  Carrollton  R.  R,  Co,^ 
11  La.  Ann.  253. 

Considering  the  magnitude  of  the  work  undertaken  by  the 
grantee,  and  as  incentive  to  the  performance  of  the  work  de- 
signed, the  state  made  the  grant  an  exclusive  one;  not,  how- 
ever, in  perpetuity,  but  limited  to  a  term  of  twenty-five  years, 
during  which  time  the  grantee's  monopoly  proiected  him  from 
even  legislative  interference,  in  granting  similar  prlvllos^a  to 
others. 

The  clause  of  limitation,  by  the  very  letter  of  the  act,  ap- 
plied solely  to  the  plaintiff's  prerogative  or  exclusive  privilege, 
and  to  no  other  right,  title,  or  privilege  vested  in  him  by  the 
grant. 

In  reaching  our  conclusion  as  to  the  proper  construction  to 
be  placed  upon  the  act,  we  have  not  permitted  the  bill  pre- 
sented by  the  plaintiff  on  the  30th  of  November,  1865,  to  the 
legislature  of  Alabama,  of  which  he  was  then  a  member,  to 
escape  our  attention. 

The  bill  purported  to  be  an  amendment  or  supplement  to 
the  original  act  in  favor  of  the  plaintiff,  and  it  contained  four 
sections. 

It  was  rejected  in  toto,  either,  as  may  be  supposed,  because 
the  rights  and  privileges  originally  conferred  were  thereby 
sought  to  be  extended  or  enlarged,  which,  under  special  or- 
ders No.  83,  from  headquarters  of  the  department  of  Alabama, 


Ma7»  1868.]  Qslamt  v.  Lbaoh.  408 

ooald  not  be  done  without  the  preyious  consent  of  the  govern- 
ment of  the  United  States,  or  because  the  existing  grant  was 
sufficient  for  all  the  purposes  designed  by  the  legislature. 

It  is  not  fair  to  presume  from  the  insertion  in  the  supple- 
mental act,  that  the  expiration  of  the  twenty-five  years  *^  should 
not  impair  the  grantee's  rights,"  that  he  questioned  the  ex- 
istence or  the  validity  of  his  franchise;  because  when  the  bill 
was  presented  by  him  in  November,  1865,  some  time  after  the 
expiration  of  the  limitation,  he  was  in  the  full  possession  and 
enjoyment  of  his  canal,  collecting  freely,  and  generally  with- 
out any  disputation,  tolls,  or  tonnage  duties  from  all  vessels 
making  use  of  it. 

Entertaining  as  we  do  no  doubt  of  the  correctness  of  our  inter- 
pretation of  the  act  we  have  been  considering,  we  do  not  deem  it 
necessary  to  inquire  why,  in  the  supplemental  act,  the  grantee 
inserted  the  clause  that  his  rights  should  not  be  impaired  by 
the  expiration  of  the  time  for  which  the  monopoly  was  limited. 

The  doctrine  of  the  defendant,  as  to  the  legal  effect  of  the 
expiration  of  a  limitation  to  a  license  or  grant,  illustrated  by 
the  case  of  Adams  v.  Beach,  6  Hill,  271,  is  correct  in  principle; 
but  it  has  no  application  to  a  case  like  this  one,  where  no  ex- 
press limitation  attaches,  except  as  to  the  enjoyment  of  the 
exclusive  privilege  or  monopoly. 

Tbe  plaintiff  maintains  that  the  grant  is  not  revoked,  or  at 
all  events  is  one  that  cannot  be  revoked  without  remuneration 
to  the  grantee  of  the  expenditure  incurred  by  him,  and  he 
cites  numerous  authorities  in  support  of  that  position:  See 
American  Bridge  Co,  v.  Bragg,  11  N.  H.  102;  Hepburn  v. 
McDowell,  17  Serg.  &  R.  383  [17  Am.  Dec.  677];  Woodbury  v. 
Parshley,  7  N.  H.  237  [26  Am.  Dec.  739];  7  Benj.;  7  Tenn. 
873;  Richer  y.  Kelly,  1  Me.  117  [10  Am.  Dec.  38];  Clement  v. 
Durgin,  5  Id.  9;  15  Vin.  Abr.,  tit.  License,  94. 

But  this  question  does  not  properly  arise  in  this  case  now, 
as  up  to  the  time  at  which  the  defendant's  debt  was  con- 
tracted, neither  by  the  original  nor  any  supplemental  or  pos- 
terior legislation  had  the  state  of  Alabama  manifested  a>,<y 
intention  to  revoke  the  grant,  or  any  opposition  whatever  to 
the  rights  under  it,  claimed  and  enjoyed  by  the  plaintiff. 

It  has  always  permitted  the  grantee  to  hold  a)id  occupy  the 
canal  and  its  adjuncts,  and  seems  wholly  unconscious  of  any 
usurpation  by  the  plaintiff  of  its  exclusive  right  or  title  to  the 
property.  The  works  constructed  by  the  plaintiff  have  become 
so  necessary — nay,  indispensable — to  inland  navigation  that 
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it  may  be  reasonably  supposed,  if  the  state  deemed  the  grant 
extinct  by  the  expiration  of  the  limited  term,  some  legislative 
provision  would  have  been  made  in  respect  to  its  permanent 
occupation,  and  the  keeping  in  good  order  and  repair  the  canal, 
and  the  buildings,  etc.,  attached  to  it. 

The  defendant  has  not  been  deprived  of  any  right  of  navi- 
gation; indeed,  the  act  prohibited  the  grantee  from  interfering 
with  any  existing  channel.  These  channels  still  remain  in 
their  original  condition,  and  if  the  defendant  desired  to  employ 
them,  it  was  competent  for  him  to  so;  but  he  could  not,  in  jus- 
tice, make  use  of  the  capital,  labor,  and  care  of  the  plaintiff 
for  his  own  benefit  without  paying  to  him  a  legal  equivalent 

It  is  needless  to  allude  to  the  occupation  of  the  canal  by 
the  federal  authorities  prior  to  the  23d  of  October,  1865,  as 
the  plaintiff  was  on  that  day,  by  order  of  the  President  of  the 
United  States,  reinstated  in  the  full  possession  thereof. 

From  the  testimony  in  the  record,  it  appears  the  Creole's 
passage  through  the  canal  only  commenced  in  November, 
1865,  whilst  the  canal  was  in  the  plaintiff's  possession,  and 
they  terminated  in  March,  1866.  She  made  forty-one  trips 
through,  and  this,  at  the  rate  of  fifteen  cents  per  ton,  on  393 
tons,  makes  a  total  of  $2,416.95. 

The  charge  of  fifty  per  cent,  as  damages  for  non-payment 
within  the  legal  delay  of  this  amount,  cannot  be  allowed  in 
this  proceeding,  as  from  the  act  of  the  legislature  of  Alabama, 
as  it  is  extaut  upon  the  transcript  of  the  record,  no  specified 
amount  is  fixed  as  damages  for  the  failure  of  a  boat  or  vessel 
to  pay  tolls  or  tonnage  duty  within  the  stated  delay. 

The  amount  for  which  judgment  was  rendered  in  the  lower 
court  for  the  plaintiff  must  be  reduced. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  plain- 
tiff, John  Grant,  have  judgment  against  and  recover  from  the 
defendant,  Joseph  Leach,  the  sum  of  $2,416.95,  with  legal 
interest  from  judicial  demand, — 5th  of  April,  1866, —  and  the 
costs  of  suit  in  the  district  court;  and  it  is  further  decreed  that 
for  the  amount  claimed  as  damages,  there  be  judgment  in 
favor  of  the  defendant,  and  against  the  plaintiff,  as  in  case  of 
nonsuit. 

And  it  is  further  ordered  that  so  far  as  the  judgment  ap- 
pealed from  conflicts  with  the  decree  now  rendered  by  tfajs 
court,  that  it  be  annulled,  avoided,  and  reversed;  otherwise 
affirmed,  the  costs  of  appeal  to  be  paid  by  the  plaintiff  and 
appellee. 
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OomnBiTonoH  or  Costrackb:  8m  Htmier  t.  AmAutif,  80  Am.  Dm.  Sn^ 
note  334,  where  other  omm  are  ooUeoted. 

OKAiTTa  nr  DmooATioif  ov  Riobts  aw  Pvbijo  icdst  wm  SfEHOiLT  Gov* 
wnanKDt  Lamtims  ▼.  BmOth^  21  Am.  Dec  80. 


Succession  of  Ghbistir. 

[20  LOUXSIAKA  AHirvAi.,  S88.] 

Domonji  ov  Hubbakd  Controls  That  ov  Win,  uid  ngnUlM  ths  fl^ti 

of  the  wife  and  children  under  the  homestead  act. 
Win  of  Husband  Who  Dies  Domioilid  and  Lsatiho  '^womsaan  u 

Louisiana  Ib  entitled  to  the  benefit  of  the  homestead  law,  althoQgh  she 

hM  neyer  resided  in  the  state. 

Appeal.    The  opinion  states  the  case. 

Miller  and  Hwntingtanj  for  the  appellant. 
Hamor  and  Benedict^  for  the  appellee. 

By  Court,  Howell,  J.  The  widow  of  the  deceased  has 
appealed  from  a  judgment  dismissing  her  opposition  to  the 
account  of  the  administrator,  claiming  one  thousand  dollars 
under  the  homestead  law  of  1852:  Sess.  Acts,  171. 

The  facts  are,  that  the  deceased  was  married  in  1845  to  the 
opponent  in  New  York,  where  they  both  resided.  After  the 
birth  of  two  children,  he  left  for  California,  and  subsequently 
(the  date  not  being  fixed)  came  to  this  city,  where  he  was 
residing  at  the  date  of  his  death,  and  where  his  succession  is 
now  under  administration;  his  wife  and  children  remaining 
all  the  time  in  New  York,  and  never  having  been  in  Lou- 
isiana. 

The  widow  is  shown  to  be  in  necessitous  circumstances;  one 
of  the  children,  a  daughter,  is  married,  and  the  other  is  about 
twenty-one  years  old,  and  contributes  in  part  to  the  support 
of  his  mother. 

The  question  is,  Are  they  entitled  to  the  benefit  of  the 
homestead  act?  This  is  denied  by  the  administrator,  on  the 
authority  of  the  case  of  SuccesHon  of  CoopeVy  18  La.  Ann.  36, 
and  that  of  Stewart  v.  His  Creditors,  12  Id.  89.  In  the  former 
such  a  demand  was  refused,  on  the  ground  that  the  residence 
of  both  husband  and  wife,  at  the  death  of  the  former,  was 
in  Mississippi,  and  the  homestead  law  was  enacted  for  the 
benefit  of  those  domiciled  in  this  state  at  the  time  of  the 
death. 


s 
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In  this  case  it  is  admitted  that  the  domicile  of  the  husband 
was  in  Louisiana  at  the  time  of  his  death,  and  as  by  our  law 
the  domicile  of  the  wife  is  the  domicile  of  the  husband,  the 
case  of  Cooper  is  not  precisely  in  point.  The  other  is  not  ap- 
plicable. 

We  think  the  domicile  of  the  husband  must  control  in  this 
matter,  and  regtilate  the  rights  of  the  wife  and  children  un- 
der this  act,  with  the  same  propriety  that  half  of  the  com- 
munity property  is  given  to  a  wife  who  has  never  been  in 
the  state:  See  CoWa  Widow  v.  Cole^a  Et^tb,  7  Martin  N.  S.  42 
[18  Am.  Dec.  241],  and  Dtxon  v.  Diaon,  4  La.  191  [23  Am. 
Dec.  478]. 

The  evidence  shows  that  the  widow  is  in  possession  of  prop- 
erty worth  one  hundred  dollars,  and  under  the  provisions  of 
the  statute  she  is  entitled  to  the  usufruct  of  nine  hundred  dol- 
lars out  of  this  succession  during  her  widowhood,  when  it  vests 
in  the  children  of  the  deceased. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
reversed,  and  that  the  opposition  of  Eleanor  Christie,  widow 
of  Daniel  Christie,  deceased,  be  sustained,  so  far  as  to  amend 
the  account  filed  by  John  Christie,  administrator,  by  placing 
her  thereon  as  surviving  widow  and  usufructuary  for  the  sum 
of  nine  hundred  dollars,  to  be  paid  by  privilege  and  prefer- 
ence under  the  provisions  of  '^An  act  to  provide  a  homestead 
for  the  widow  and  children  of  deceased  persons,"  ^proved 
March  17, 1852.  Costs  of  opposition  and  of  appeal  to  be  borne 
by  the  succession. 

HOMBSTKAD  BlOHTB  OF  NON-BISIDEIIT  WiDOW.  — Hm  deCllJOng  Qpon  tho 

subject  of  this  note  are  not  nnineron%  nor  do  tbey  appear  to  be  uniform. 
Thompson  in  his  work  on  Homesteads  and  Ezemptions,  aeotion  92,  says: 
"  WiU  a  widow,  or  a  widow  and  children,  residing  in  another  state  at  the 
time  of  the  husband's  death,  be  permitted  to  claim  a  homestead  exemption 
In  lands  situated  in  this  state?  Apart  from  the  failure  of  the  condition  of 
rtaidenoe  and  occupanqf,  which  ia  generally  held  necessary  to  support  the 
homestead  right.  Does  the  policy  or  comity  of  states  extend  thus  far?  In 
Louisiana  it  is  held  not,  although  the  widow  and  children  moved  into  the 
state  before  the  settlement  of  the  succession;  the  position  of  the  court  being 
that  their  rights  were  fixed  by  circumstances  which  existed  at  the  date  of 
the  husband's  death,  and  not  at  the  date  of  the  succession.''  The  only  case 
eited  in  support  of  this  doctrine  is  the  case  of  the  Succession  qfNcfitonf  18 
La.  Ann.  36,  which  as  the  reader  will  perceive  ia  distinguished  by  the  court 
in  the  prindpal  case.  The  ayUaims  in  the  case  of  the  Suceesrion  qf  Norton, 
mtpra,  is  thus  stated:  ''  A  widow  or  orphan  must  be  a  resident  of  the  state 
at  the  time  of  the  decease  of  the  husband  or  father  in  order  to  obtain  the 
benefit  of  the  homestead  law."  The  statement  of  the  facts  in  the  case  is  not 
•laar,  bat  it  i^^pears  from  the  argument  of  counsel  that  the  husband  and 
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father  had  prior  to  his  death  removed  with  hia  wife  and  childrea  to  tbiS  stata 
of  MiBgimrippi  of  which  state  he  was  a  resident  when  he  died.  If  that  was 
the  esse,  it  is,  of  oonrse,  clear  that  the  homestead  had  been  abandoned  in 
Louisiana.  And  the  principle  upon  which  the  principal  case  was  decided, 
that  the  domicile  of  the  husband  draws  after  it  the  domicile  of  the  wif e^ 
wotdd  make  the  widow  in  that  case  a  resident  of  Mississippi,  and  therefore 
not  entitled  to  a  homestead  exemption  in  Lonibiana.  The  doctrine  of  the 
principal  case  deriyes  support  from  prior  decisions  in  Louisiana  on  an  anal- 
ogous subject.  Thus  it  has  been  decided  in  that  state  that  a  widow  may 
daim  acquests  and  gains  made  by  her  husband  there,  although  she  was  mar- 
ried abroad  and  had  never  been  in  Louisiana:  Co(£%  Widow  ▼.  CMs  Ex*r8, 
7  Martin  N.  S.  41;  S.  C,  18  Am.  Dec.  241;  Dkpcm  ▼.  Dkoon,  4  La.  188; 
8.  0.,  23  Am.  Dec.  478.  In  the  case  of  Johuton  y.  Turner^  29  Ark.  280, 
th^  husband  and  father,  haying  sold  his  homestead  in  Mississippi,  bought  a 
feim  in  Arlr«.nMA^  upon  which  he  made  improvements  and  cultivated  it  with 
a  view  to  making  it  a  homestead  for  hia  family.  His  wife^  who  had  never 
been  in  Arkansas,  was  in  the  mean  time  residing  with  her  mother  in  Ken- 
tucky. The  husband  went  to  Kentucky  to  bring  her  to  Arkansas,  but 
owing  to  her  mother's  illness  she  remained  with  her  in  Kentucky  for  another 
year,  and  when  he  returned  the  following  year  to  Kentucky  for  her,  he  him- 
self took  sick  and  died  there.  After  his  death  his  widow  removed  to  another 
part  of  Kentucky,'  bringing  their  children  with  her.  Here  she  married  again 
and  afterwards  died.  After  her  death,  the  guardian  of  the  minors,  who  were 
all  this  time  residents  of  Kentucky,  brought  suit  in  Arlr^naa*  fop  the  home- 
stead, which  had  been  in  the  hands  of  the  administrator.  The  claim  of  the 
children  was  held  good,  as  having  been  perfected  by  their  father's  occupa* 
tion  of  the  premises,  his  domicile  drawing  with  it  the  domicile  of  the  rest  of 
the  family.  Walker,  J.,  who  delivered  the  opinion  of  the  oourt  in  that  case 
said:  '*In  view  of  the  authorities,  and  upon  principle,  we  must  hold  that 
the  actual  personal  residenoe  of  the  wife  and  children  upon  the  homestead 
was  not  necessaiy  to  perfect  the  right  of  homestead  in  him  at  the  time  of  his 
death,  nor  to  entitle  the  widow  and  children  to  the  benefit  of  it  after  the 
husband's  death.    It  was  in  law  their  home  as  well  as  it  was  his." 

The  same  doctrine  seems  to  prevail  in  Texas.  In  Oreen  v.  Cfrow,  17  Tex.. 
180,  it  was  decided  that  the  right  of  a  widow  and  children  of  a  deceased  per- 
son, whose  estate  is  insdlvettt^  to  the  homestead  or  substituted  allowsnoe^ 
depends  on  the  question  whether  the  domicile  of  the  deceased  was  in  that 
state  at  the  time  of  his  death,  and  is  not  affscted  by  the  fact  that  the  widow 
and  children  may  have  abandoned  the  state,  or  may  intend  to  abandon  it,  as 
soon  as  the  homestead  or  substituted  allowance  is  assigned  to  theuL  Hemp- 
hill, 0.  J.,  who  delivered  the  opinion  of  the  court  in  that  case^  said:  "  She  had 
not  forfeited  her  right  to  the  homestead  during  the  life  of  her  husband,  and 
it  was  immaterial  where  she  resided  after  his  death.  Let  her  reside  where 
she  will,  she  is  entitled  to  the  allowance,  whether  it  be  the  homestead  or 
money  which  is  secured  to  her  by  the  statute.*' 

In  Laeqf  v.  Ctemente,  36  Tex.  661,  it  was  decided  that  the  mere  fact  that  a 
married  woman  was  never  in  Texas  during  her  husband's  lifetime  does  not  de- 
bar her  of  homestead  rights  in  land  purchased  by  him  for  homestead  purposes. 
To  forfeit  those  rights,  it  was  held  that  there  must  have  been  an  abandonment 
by  her  of  her  husband.  In  Henderson  v.  Ford^  46  Id.  627,  it  was  decided 
that  upon  the  marriage  in  another  state  of  a  man  who  has  a  residenoe  upon 
land  in  Texas  belonging  to  him,  the  wife's  domicile  being  fixed  in  Texas  by 
the  marriage,  she  becomes  entitled  to  homestead  rights  in  the  Texas  bonus  ol 
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her  hiuband,  althoogh  ihe  ia  not  in  the  state.  And  in  ClemmiB  v.  Laeey,  51 
Tez.  150,  it  was  held  that  the  domicile  of  the  husband  draws  to  it  the  lega 
domicile  of  the  wife,  and  that  her  absence  from  the  state,  not  designed  as  an 
abandonment  of  her  husband,  bat  with  his  consent,  and  with  intent  to  make 
bia  domicile  her  fatore  home,  will  not  work  a  forfeitore  of  her  homestead 
rights.  But  see  Meyer  ▼.  Clauej  15  Id.  516,  a  case  in  which  the  facts  were 
these:  Meyer  came  to  Texas,  leaving  his  wife  behind  him  in  Germany.  He 
entered  into  a  partnership  in  bosiness  with  a  woman  named  Claas,  with 
whom  he  also  lived  in  adultery.  Before  the  arrival  of  Meyer's  wife  he  divided 
the  profits  with  this  woman,  executing  to  her  conveyances  for  certain  real 
estate  upon  which  they  had  lived.  The  wife  after  her  arrival  brought  suit 
to  set  aside  the  conveyances,  as  in  fraud  of  her  ri^t  of  homestead.  The  jury 
rendered  a  verdict  in  favor  of  the  defendant,  and  the  supreme  court  refused 
to  set  it  aside.  lapsoomb^  J.,  who  delivered  the  opinion  of  the  court,  said: 
"As  a  general  rule^  the  domicQe  of  the  husband  is  to  be  regarded  as  the 
domicfle  of  the  wife;  but  this  rule  cannot  be  regarded  as  admitting  of  no  ex- 
ception, and  it  is  certainly  not  so  clear  but  that  this  case  would  require  an 
exception.** 

In  WilUamM  v.  Swetiand^  10  Iowa,  51,  it  was  held  that  a  man  residing  on 
land  in  Iowa,  to  which  his  wife  had  not  come,  had  nevertheless  acquired  a 
homestead  right  therein,  and  a  sale  of  the  homestead  made  in  her  absence 
and  without  her  concurrence  was  declared  void.  Under  the  Alabama  stat- 
ute, the  exemption  of  the  homestead  ia  expressly  "  for  the  use  of  every  family 
in  this  state."  It  does  not  therefore  cover  the  property  of  one  who  has  a 
family  in  another  state:  AUen  v.  Mcmasse,  4  Ala.  554;  Nokmd  v.  fKtdbAam, 
9  Id.  169;  Ke^er  v.  Barney,  31  Id.  192;  Tabnadge  v.  TcUmadge,  65  Id.  199. 
Qoldthwaite,  J.,  in  delivering  the  opinion  of  the  court  in  Allen  v.  Manastte, 
ntpra,  said:  **  The  exemption  is  not  conferred  upon  the  property  of  every  per* 
son,  and  it  seems  dear  that  a  debtor,  merely  as  such,  is  not  considered;  it  is 
only  when  oonnected  with  others  that  protection  is  oast  around  hia  property, 
and  this  is,  that  those  dependent  on  him  may  not  be  injured  by  his  destitu- 
tion. This  connection,  too,  which  creates  the  exemption,  must  exist  in  this 
state.  Such,  indeed,  are  the  very  terms  of  the  enactment,  but  without  them 
it  would  be  difficult  to  conceive  any  sound  reason  for  extending  our  legisla- 
tion beyond  our  own  limits.  ....  Kor  can  the  oircomstance  that  a  family 
exists  ebewhere  have  any  material  influence  on  the  case.  They  are  possibly 
dependent  upon  the  plaintifi^  but  they  are  not  a  family  within  this  state,  and 
therefore  are  not  within  the  letter  or  the  spirit  of  the  act." 

In  Texas  it  ia  held  that  where  a  wife  without  good  cause  voluntarily  aban- 
dons her  husband  for  several  years  preceding  his  death,  she  forfeits  her  claim 
to  the  homestead  and  widow's  allowance:  EarU  v.  liarje,  9  Tex.  630;  Sean 
V.  Start,  45  Id.  557;  Duhe  v.  Reed,  64  Id.  706.  But  m  New  Hampshire  the 
right  of  a  married  woman  to  a  homestead  to  be  assigned  to  her  after  her  hus- 
band's death  ia  not  impaired  by  her  removal  from  the  premises  during  his 
lifetime:  Atkinson  v.  Atkinmm,  40  K.  H.  249;  S.  C,  77  Am.  Dec  712;  Meader 
V.  Place,  43  Id.  307;  Wood  v.  Lord,  51  Id.  44S.  A  wife  who  ia  driven  from 
her  home  by  the  cruelty  of  her  husband  does  not  thereby  lose  any  of  her 
homestead  rights:  Barker  v.  Dayim,  28  Wis.  367;  Keyea  v.  Scanlan,  63  Id. 
846.  Whilst  a  marriage  cfo  }ure  exists,  the  husband  is  the  head  of  the  family, 
though  composed  only  of  his  wife  who  has  left  him,  and  the  wife  though  liv- 
ing apart  from  him  at  his  death  ia»  in  the  absence  of  any  minor  children,  en- 
titled to  the  homestead:  Brown  ▼.  BromCe  AdnCr,  68  Mo.  388. 

Either  a  widow  after  the  death  of  hw  husband,  or  a  wife  with  her  husband^ 
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may  of  oonne  leave  her  homestead  nnder  each  oiroanutanoes  as  may  amount 
to  an  abandonment  thereof,  and  in  that  case  she  loses  her  right  to  the  home- 
stead: Kingman  ▼.  Higghu,  100  111.  319;  Farnan  y.  Borders,  119  Id.  228;  Fm- 
ier  ▼.  Leland,  141  Mass.  187;  Diehnan  ▼.  Birkhatuer,  16  Neb.  686;  Trawick 
▼.  Harris,  8  Tez.  312;  Jordan  r,  Oodman,  19  Id.  273;  ASison  ▼.  ShilUng,  27 
Id.  450;  S.  C,  86  AnL  Dec.  622;  Smith  r.  UwuU,  66  Tez.  316;  Seece  ▼.  Bei^ 
/ro,  4  S.  W.  Rep.  645;  MeBlrcy  v.  Magoffin,  4  Id.  647;  Kaes  y.  Gross,  3  Id. 
840.  As  to  what  oonstitates  abandonment  of  homestead,  see  note  to  Ta^loit 
▼.  Hargom,  60  Am.  Deo.  607-615. 


Db  St.  Homes  v.  Blako. 

[20  LOUXfllAlTA  AHinjAIi*  4M.  j 

Beabuks  aki>  Oahokllation  of  Mobtqaob  OH  RsooRD,  Madb  bt  R»- 

OORDKB  WITBOUT  EjlOWLBDOB  OB  OON8BNT  OF  MOBTOAOBB,  will  not  bind 

the  latter,  and  he  may  enforce  his  rights  against  the  property  mortgaged, 
tren  after  it  has  passed  into  the  hands  of  an  innocent  vendee  in  good 
&uth. 

Appeal.    The  opinion  states  the  case. 

BoulifM  and  PhilipSj  for  the  appellee. 

P.  C.  Cuvdlier,  B.  Egan^  and  L.  Casiera^  for  the  appellants. 

By  Court,  Howell,  J.  This  is  an  hypothecary  action  to  sub- 
ject certain  property,  in  the  possession  of  the  defendants,  to  a 
special  mortgage  granted  by  Pierre  Deverges  to  secure  the 
payment  of  a  promissory  note  for  $12,988.95,  dated  New 
Orleans,  March  2,  1855,  and  payable  in  one  year,  to  the  order 
of  the  plaintiff. 

The  main  question  presented  is,  whether  this  mortgage, 
which  was  duly  recorded,  has  been  erased  in  such  a  manner 
as  to  bind  plaintiff. 

It  is  shown  that  on  the  6th  of  July,  1857,  Joseph  Lisbony, 
then  a  notary,  granted  a  certificate,  under  the  provisions  ol 
article  3346,  Civil  Code,  to  the  effect  that  on  the  8th  of  March, 
1865,  P.  Devergfes  presented  to  him  said  note  duly  paid,  arid 
which  he  (the  notary)  canceled  and  annulled  {biffi  ei  annulle) ; 
and  that  upon  the  presentation  of  this  certificate,  the  recorder 
erased  the  mortgage,  on  the  8th  of  July,  1857,  after  which  De- 
vergds  sold  the  property  in  question,  which,  through  mesne  con- 
veyances, is  now  held  by  the  appellants.  The  note  was  produced 
by  the  plaintiff  on  the  trial  without  any  appearance  of  having 
been  canceled  or  annuled,  as  stated  in  the  certificate;  but  on 
the  contrary,  it  bears  on  its  face  a  partial  release  by  the  same 
notary,  on  the  25th  of  April,  1855,  about  seven  weeks  after  he 
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certifies  it  had  been  presented  to  him  by  the  maker  as  duly 
paid.  The  certificate  is  positively  false  as  to  the  canceling  of 
the  note,  and  evidently  false  as  to  its  having  been  presented 
on  the  8th  of  March,  1855,  six  days  after  its  date,  duly  paid; 
for  the  inscription  of  partial  release  was  made  in  April  follow- 
ing, with  the  consent,  implied  at  least,  of  the  payee  and  holder, 
who  presents  it,  with  said  inscription,  which  would  not  have 
been  made  if  the  note  had  then  been  paid.  Suspicion  is  ex- 
cited by  the  statement  in  the  certificate  that  the  note  had  been 
presented  as  paid  at  date  prior  to  the  date  of  the  certificate. 
The  object  of  the  presentment  is  to  obtain  the  certificate,  and 
is  naturally  supposed  to  be  made  when  the  certificate  is  wanted 
and  obtained.  The  certificate  being  false  in  one  recital  may 
be  presumed  to  be  false  in  all  material  recitals,  and  was  there- 
fore not  legal  authority  for  the  erasure  by  the  recorder.  There 
is  no  evidence  to  prove  that  the  note  was  paid,,  or  that  the 
plaintiff  consented  to  the  erasure  of  the  mortgage,  and  conse- 
quently she  cannot  be  bound  by  the  certificate  of  the  recorder 
of  mortgages  that  no  mortgage  existed, — her  consent  being 
essential. 

It  has  been  often  held  that  such  a  certificate  is  only  prima 
facie  evidence  of  the  facts  stated  in  it,  and  may  be  contra- 
dicted: Dreux  v.  DueomaUj  6  Mart.  625;  Lafarge  v.  Morgan^ 
11  Id.  526;  Macarty  v.  Landreuxy  8  Bob.  130.  In  the  last 
case  quoted,  the  court  said:  *'The  mortgagee  may  show  that 
the  certificate  is  untrue;  that  the  recorder  acted  on  insufficient 
evidence,  and  without  his  consent;  or  in  case  of  an  erasure 
by  judgment,  that  he  was  not  a  party  to  the  action  broughti 
or  proceeding  instituted  to  cancel  his  mortgage.  In  such 
cases,  the  mortgage,  we  think,  exists  unimpaired  even  against 
the  innocent  vendee,  who  has  bought  on  the  faith  of  a  cer- 
tificate that  there  was  no  mortgage  on  the  property.  If  the 
latter  be  evicted,  the  recorder  of  mortgages  (or  the  notaiy)  is 
responsible  in  damages  to  him." 

This  view,  the  court  continued,  is  confirmed  by  the  fact 
that  an  article  in  the  code  of  1808,  sanctioning  the  contrary 
doctrine,  was  omitted  in  the  code  of  1825,  as  inconsiBtenty  no 
doubt,  with  the  rights  of  the  mortgagor. 

In  this  opinion,  as  to  the  effect  of  an  illegal  or  unauthorifed 
erasure,  we  fully  concur. 

The  evidence  in  the  record  legally  admissible  as  to  the 
alleged  knowledge  or  implied  consent  of  the  plaintiff,  and  as 
to  the  plea  of  prescription,  is  insufficient.    We  think  the  lower 
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court  did  not  err  in  excluding  the  written  unsworn  statement 
of  the  30th  of  December,  1859,  of  the  notary  Lisbony  (since 
deceased),  in  regard  to  the  certificate  given  by  him,  and  also 
the  act  of  mortgage  given  by  Devergds  to  Ernest  de  St.  Bomes 
on  the  25th  of  November,  1857.  The  plaintiff  could  not  be 
bound  by  either.  One  was  invoking  ex  parte  evidence^  not 
under  oath,  after  the  act;  and  the  other  was  ree  inter  aUoe 
acta. 

The  testimony  of  the  witness  Foulon  does  not  sustain  the 
certificate  of  the  notary  Lisbony.  The  dates  do  not  corre- 
spond. The  certificate  does  not  state  that  the  note  was  pre- 
sented when  Lisbony  gave  the  certificate.  More  than  two 
years  intervened  between  the  alleged  presentation  of  the  note 
and  the  giving  of  the  certificate.  It  nowhere  appears  in  the 
record  that  Devergds  had  the  note  in  his  i)08session  on  the 
6th  of  July,  1857,  when  the  certificate  was  given.  Nor  does 
the  proof  that  Devergds  was  the  agent  of  plaintiff  support  the 
defense.  He  is  represented  as  having  paid  the  note,  and  he 
is  not  presumed  to  have  been  intrusted  with  his  own  note  be- 
fore its  maturity,  and  the  fact  that  it  was  not  indorsed  by 
plaintiff  (being  made  to  her  order)  is  a  presumption  that  it 
was  never  passed  off  by  her  or  from  her  possession. 

We  think  the  reservation  of  defendants'  rights  against  their 
warrantors  as  made  by  the  judge  a  quo  was  sufficient,  and  au- 
thorized under  the  circumstances. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
affirmed,  with  costs. 

CAMOXLLATIOir  OV  MOBTOAOB    THBOUOB    FftAUD  OR  BT  MjtFTAKM,  BmOT 

ov:  See  Vaimke  v.  BergcR,  86  Am.  Deo.  631^  note  638^  where  other  OMee  ace 
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PfeorsiRmui  OF  touM  Tow-boats  Pltdio  bbtwebh  Nbw  Obuunb  An 
Ouur  OF  Mxzico  are  oommon  oarriers,  and  regpoxuible  as  raoh.  They 
are  bound  to  bring  the  venel  towed  safely  to  its  destinatioQ,  unless  pre- 
Tsnted  by  onoontroUable  aoctdantSy  or  such  as  ace  not  within  the  oontrol 
of  homan  foresight  or  power.  And  they  ace  Itable  for  any  dama^ 
oansed  to  snoh  vessel  by  n^gleot  to  procnre  the  neosHaiy  means  it 
■sonro  its  safe  towage. 

Appkal.    The  opinion  states  the  case. 

AH.  Oaa  Tok  XOVI-17 
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Race  and  Foster^  for  the  appellants. 

Bradford  and  Finney^  for  the  appellees. 

■ 

By  Court,  Labauve,  J.  The  plaintiffs  claim  of  the  defend- 
ants the  sum  of  $805.55,  for  damages  alleged  to  have  beeo 
sustained  by  the  schooner  Carrie  Sanford,  through  the  fault 
and  negligence  of  the  defendants,  owneri^  of  the  steam  tow- 
boat  Anglo  Saxon. 

The  Anglo  Saxon  left  the  bar  on  the  21st  of  December, 
1858,  with  two  ships,  made  fast  on  each  side,  and  two  small 
vessels  astern,  the  Carrie  Sanford  and  a  Spanish  bark,  the 
Providencia.  The  vessels  astern  were  towed  by  hawsers,  fifty 
or  sixty  fathoms  in  length,  and  made  fast  in  the  usual  way, 
by  the  bits  aft  on  the  tow-boat,  the  Carrie  Sanford  on  the  port 
side  and  the  Spanish  bark  on  the  starboard  side.  As  the 
tow-boat  and  vessels  were  coming  up,  and  rounding  Poverty 
Point,  the  hawser  of  the  Spanish  bark  parted,  and  the  bark 
came  into  collision  with  schooner  Carrie  Sanford,  inflicting 
the  damages  complained  of.  The  hawser  which  parted  was  a 
nine-inch  hawser  belonging  to  the  bark,  which  was  steered  by 
its  own  men. 

Charles  Decker,  the  mate  of  the  Carrie  Sanford,  testified 
that  it  is  usual  for  tow-boats  to  take  smaller  vessels  in  tow 
astern.  The  proper  place  for  the  bark  was  immediately  astern 
of  the  ship  ahead  of  her.  If  she  had  been  properly  steered, 
there  was  no  difficulty  in  her  keeping  her  proper  place.  There 
would  be  no  danger  for  vessels  in  tow  astern,  if  they  are  prop- 
erly managed. 

Captain  George  Heatis  testified  that  he  had  been  connected 
with  towage  business  since  1829,  and  that  he  never  knew  any 
person  sent  from  the  tow-boat  on  board  vessels  astern  to  steer 
them.  They  are  always  steered  by  their  own  men;  that  he 
considered  there  was  no  danger  for  any  of  the  vessels  astern 
when  properly  steered,  and  there  was  no  difficulty  in  steering 
them  properly. 

The  whole  testimony  goes  to  show  that  the  Spanish  bark 
was  improperly  steered,  and  that  it  was  in  consequence  of  this 
bad  management  that  her  hawser  parted,  and  that  she  came 
in  collision  with  the  Carrie  Sanford,  and  caused  the  damages 
complained  of.  As  to  the  tow-boat  Anglo  Saxon,  she  was 
properly  managed,  and  the  accident  happened  through  the 
neglect  and  fault  of  the  man  who  steered  the  Spanish  bark, 
and  not  by  an  uncontrolling  event, /orc^  majeure. 
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The  queBtion  now  arises,  Are  the  defendants  responBible  for 
the  neglect  and  fault  of  the  Spanish  bark? 

The  proprietors  of  steam  tow-boats,  such  as  ply  between 
New  Orleans  and  the  Gulf  of  Mexico,  are  common  carriers, 
and  responsible  as  such:  Datfia  v.  Howsonj  6  Bobt.  266;  Smith 
▼•  Pricej  1  La.  854. 

The  owners  of  the  tow-boat  Anglo  Saxon,  being  regarded  as 
common  carriers,  were  bound  to  tow  the  Carrie  Sanford  in 
safety,  and  the  man  steering  the  Spanish  bark  became  their 
agent  for  the  time  being,  the  said  Spanish  bark  being  con- 
sidered under  the  control  and  management  of  the  captain  of 
the  said  tow-boat  Anglo  Saxon. 

In  the  case  cited,  Smith  v.  Pricey  gupra^  this  court,  speaking 
of  the  captain  of  a  tow-boat,  said:  — 

'^  By  the  contract  for  towing,  he  is  bound  to  carry  vessels 
safely  to  their  destination,  unless  prevented  by  uncontrollable 
accidents,  or  such  as  are  not  witbin  the  control  of  human 
foresight  or  power.  If  the  boat  be  so  much  under  the  influ- 
ence of  the  rudder  of  the  ship,  it  is  the  duty  of  the  master  of 
the  tow-boat  to  look  to  it.  His  understanding  is  to  tow  the 
vessel  in  safety,  and  he  has  a  right  to  assume  all  the  author- 
ity necessary  to  effect  that  purpose.  The  command  and 
care  of  the  vessel  towed  should  either  be  subjected  to  bis 
command,  whilst  she  is  carried  by  his  boat,  or  her  rudder 
should  be  placed  in  the  hands  of  one  of  his  own  men.  We 
consider  a  vessel  thus  towed  as  property  carried  for  hire,  in 
which  her  crew  should  not  be  viewed  as  having  any  lawful 
agency." 

We  are  of  opinion  that  the  defendants  are  liable. 

We  now  come  to  the  question  of  damages. 

The  bills  of  expenses  for  the  repairs,  amounting  to  $305.66. 
have  been  received  in  evidence,  and  are  not  disputed.  Th( 
demurrSge  of  the  boat  during  eleven  days  is  not  contested,  but 
the  estimate  put  by  witnesses  is  different.  After  comparing 
the  testimony,  we  have  come  to  the  conclusion  that  the  fail 
value  is  $27.50  per  day,  making  $302.50. 

Our  learned  brother  below  gave  judgment  for  defendants 
We  believe  he  erred. 

It  is  therefore  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed.  It  is  further  ordered 
and  decreed  that  the  defendants  pay,  in  solidoj  to  the  plain- 
tiffs, the  sum  of  $608.05,  with  legal  interest  from  judicial  de- 
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mand,  to  wit,  the  29tii  of  January,  1860,  and  ooat  of  Boit  in 

both  courts. 

Rehearing  refufled. 

Howell,  J.,  recused  himflell 


Common  Cabrikbs,  Who  asm:  See  Bmckkmd  ▼•  Adam$  Jhyi«i  Ox»  9S 
I>ec.  68,  note  73,  where  other  cMee  are  oollected. 

The  principal  cask  n  cttbd  in  8wemg  ▼.  Mwrpk^  12  Ijl  Ana.  Ml^  ta 
the  point  th»t  the  principal,  and  not  the  agents  is  liabto  to  thiid  penona  for 
injury  oanaed  hy  the  Utter'a 


Shaw  v.  Hill. 

[20  Louisiana  Annual,  6tL] 

Marribd  Woman  mat,  in  uer  Own  Namx,  and  iob  Hxa  Ijidivumjal 
Benefit,  Inyest  her  paraphernal  fnnds  under  her  aeparate  admimstra- 
tion  and  control. 

Declaration  in  Act  op  Sale  that  Profertt  was  Paid  por  out  op  Sepa- 
rate Funds  of  Wife  does  not  relieve  her  from  the  burden  of  proving 
that  the  purchase  was  made  with  paraphernal  funds  under  her  separate 
administration. 

Appeal.     The  opinion  states  the  case. 

Breaux  and  Fenner,  A.  Hennen,  and  Paris  ChildresSj  for  the 
appellee. 

H,  A.  MorsCj  for  the  appellants. 

By  Court,  Wyly,  J.  This  is  an  injunction  taken  out  by 
plaintiff,  to  restrain  her  husband's  judgment  creditor,  Artemus 
Hill,  from  selling  two  lots  and  improvements  in  Algiers,  which 
she  alleges  is  her  paraphernal  property,  the  same  having  been 
bought  by  her  in  the  month  of  May,  1855.  The  deed  was 
passed  before  H.  Paul  Cairo,  notary,  and  was  not  "recorded 
till  after  the  seizure,  to  wit,  the  2d  of  February,  1866. 

Plaintiff  was  a  married  woman  at  the  time  the  purchase  was 
made  in  her  name,  and  was  duly  authorized  thereto  by  her 
husband,  Charles  W.  Wilson.  The  act  of  sale  recites  that  she 
paid  $200  cash,  "out  of  funds  belonging  to  her  personally," 
and  executed  her  note  to  the  vendor  for  $150,  the  balance  of 
the  price. 

In  January,  1866,  this  property  was  seized  by  the  eheriflf 
to  satisfy  the  judgment  of  the  defendant.  Hill  ▼.  IFtfbon,  ren- 
dered on  the  10th  of  November,  1865. 
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On  the  trial  there  was  judgment  perpetuating  the  injunction 
and  decreeing  the  defendant  Hill  to  pay  five  hundred  dollars 
damages  and  costs.     Defendant  has  appealed. 

On  a  careful  examination  of  the  record  we  find  that  only 
two  witnesses  were  introduced  by  plaintifl*  to  prove  that  the 
funds  with  which  she  bought  the  property  in  question  were  her 
separate  funds;  and  their  evidence  is  not  conclusive.  They 
do  not  testify  that  the  funds  paid  by  plaintiff  were  actually 
her  separate  funds,  administered  by  her. 

Watkins  testifies  that  he  has  known  plaintiff  since  1853; 
that  "  her  brother  gave  her  money  for  the  purpose  of  buying 
a  house  for  herself.  I  saw  him  give  her  the  money;  it  was  in 
gold,  but  I  don't  recollect  the  exact  amount.  He  said  he  gave 
it  to  her  for  the  purpose  of  buying  her  a  home.  It  was  some* 
where  about  four  hundred  or  five  hundred  dollars.  This 
money  was  given  her  in  1853."  Cross-examined,  he  said:  *'  I 
did  not  see  the  money  that  I  have  spoken  of  counted,  and  I 
do  not  know  the  exact  amount,  but  I  saw  the  money  handed 
to  Mrs.  Wilson":  See  Record,  pp.  67-70. 

Abel  Rollins,  sworn  for  plaintiff,  says:  ^'  I  know  Mrs.  Shaw, 
plaintiff,  and  have  known  her  twenty  years;  I  am  not  exactly 
related,  but  I  have  been  acknowledged  and  considered  by  our 
friends,  relatives,  etc.,  as  her  brother.  I  have  acknowledged 
her  as  my  sister.  I  knew  of  the  purchase  of  property  by  Mrs. 
Shaw.  I  gave  her  at  one  time  five  hundred  dollars,  with  the 
understanding  that  she  was  to  purchase  a  lot  in  Algiers, 
as  she  said.  This  was  before  she  purchased  the  property. 
She  afterward  purchased  it.  She  has  lived  there  all  the 
time  since,  and  I  have  frequently  been  in  and  out  of  it. 
She  built  a  house  on  it,"  etc.  This  witness  further  states,  on 
cross-examination:  ^'  I  am  a  blood  relative  of  Mrs.  Shaw;  her 
mother  and  mine  are  some  how  mixed  up,  and  we  are  not  ex- 
actly brother  and  sister,  but  are  related.  I  can  state  nothing 
more  definite  in  regard  to  my  relationship,"  etc.:  See  Record, 
pp.  89,  90. 

According  to  the  testimony  of  these  witnesses,  Mrs.  Shaw 
received  about  five  hundred  dollars  from  Rollins  in  1853,  for 
the  purpose  of  bupng  her  a  lot  in  Algiers.  But  she  did  not 
purchase  the  property  involved  in  this  litigation  till  the  4th 
of  May,  1855,  at  least  sixteen  months  thereafter.  There  is  no 
positive  proof  that  she  used  the  gold,  the  identical  funds 
presented  to  her  by  Rollins,  in  the  purchase  of  the  property. 
There  is  an  allegation  in  plaintiff's  petition  that  she  pm> 
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chased  the  property  with  her  separate  funds,  but  there  is  no 
allegation  that  she  had  the  administration  of  her  paraphernal 
funds  with  which  she  bought  the  property.  She  does  not  claim 
to  have  had  the  separate  administration  of  the  five  hundred 
dollars  from  the  time  Rollins  gave  it  to  her  in  1853  till  the 
time  of  the  purchase  in  May,  1855;  and  there  is  no  proof  on 
this  material  point. 

She  was  a  married  woman,  not  separate  in  property,  iand 
the  community  of  acquests  and  gains  existed  between  her  and 
her  husband,  of  which  he  was  the  head  and  master.  All 
property  acquired  during  marriage,  whether  in  the  name  of 
the  one  or  other  of  the  spouses,  is  considered  community,  and 
the  debts  contracted  during  marriage  belong  to  the  commu- 
nity, or  are  chargeable  to  it:  Civ.  Code,  sees.  2371, 2372.  This 
is  the  general  rule.  ^^  This  court  has  often  recognized  an  ex- 
ception to  this  general  rule  in  relation  to  the  purchase  of  prop-' 
erty  in  the  name  of  the  wife,  when  it  is  paid  for  with  her 
paraphernal  funds  under  her  separate  administration,  or  when 
it  is  received  as  a  dation  en  paiment  made  to  her  by  a  debtor 
for  a  separate  and  paraphernal  claim  of  hers,  the  property  does 
not  belong  to  the  community,  but  she  becomes  the  separate 
and  exclusive  owner  of  it ":  Commissioners  v.  Beinj  12  Rob.  579- 
582,  and  the  authorities  there  cited. 

We  fully  recognize  the  right  of  the  wife  to  invest  her  para- 
phernal funds,  while  in  the  administration  of  her  paraphernal 
property,  as  a  legitimate  investment  of  money  under  her  sepa- 
rate control.  But  in  order  to  acquire  separate  or  paraphernal 
property  by  purchase  during  the  marriage,  the  wife  must  show 
that  she  has  purchased  the  same  in  her  own  name  with  para- 
phernal funds  under  her  separate  administration. 

We  do  not  think  the  plaintiff  in  this  case  has  established 
this  material  fact.  Indeed,  under  the  allegations  of  her  peti- 
tion, she  could  not  introduce  proof,  if  objected  to,  that  she  was 
administering  her  paraphernal  funds  separately  from  her 
husband.  The  mere  declaration  in  the  act  of  sale  does  not 
relieve  the  wife  from  the  burden  of  proving  that  the  purchase 
was  made  with  her  separate  funds  under  her  own  administra- 
tion: Huntington  v.  LegroSj  18  La.  Ann.  126. 

We  are  of  opinion  that  the  note  executed  by  the  wife  to  the 
vendor  for  $150,  the  balance  of  the  price,  was  a  community 
debt:  Civ.  Code,  sec.  2372. 

And  from  the  law  and  evidence,  we  are  bound  to  conclude 
that  the  property  involved  in  this  suit  belongs  to  the  eommu- 
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nity,  and  is  not  the  separate  or  paraphernal  property  of  plain- 
tifT,  and  that  the  injunction  must  be  dissolved. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  below  be  avoided  and  annulled,  and  it  is 
now  ordered  that  there  be  judgment  in  favor  of  defendant  dis- 
solving the  injunction  taken  out  by  plaintiff  in  this  case,  at 
the  costs  of  plaintiff. 

Whether  Deed  can  Vest  Propebtt  as  Sbpabatb  Estate,  or  Create 
Presubcption  that  Property  so  Vests,  in  Aesence  of  Evidence  respect- 
ing iSoxjRCB  OV  PuBCHASE-MONET.  —  In  those  States  where  the  doctrine  of 
community  property  prevails,  a  deed  of  purchase,  whether  to  the  husband  or 
to  the  wife,  or  to  both  jointly,  is  presumed  to  vest  title  in  the  community. 
And  in  the  absence  of  evidence  that  the  purchase-money  paid  was  the  sepa- 
rate property  of  one  of  the  spouses,  the  presumption  that  the  property  ac- 
quired is  community  property  is  absolute  and  conclusive:  Meyer  v.  Kituer, 
12  Cal.  538;  B.  C,  73  Am.  Dec.  538;  Pixley  v.  nwjfjins,  15  Cal.  127;  Mc- 
Donald V.  Badger,  23  Id.  393;  S.  C,  83  Am.  Dec.  123;  SmaUey  v.  Lawrence, 
9  Rob.  (La.)  210;  Tucker  v.  Carr,  39  Tex.  98;  Wallace  v.  Camphell,  54  Id.  89. 
The  presumption  that  a  deed  to  the  husband  is  a  conveyance  to  the  com- 
munity  is  much  stronger  than  when  the  deed  is  to  the  wife:  Higgma  v.  Jofm- 
ton's  Heirs,  20  Tex.  389;  S.  C,  70  Am.  Dec.  394;  Peck  v.  Vandenberg,  30 
CaL  1 1,  52.  But  even  where  the  deed  is  to  the  wife,  the  presumption  is  that 
the  property  is  community,  and  it  devolves  upon  her  to  show  by  clear  and 
■atiafactory  evidence  either  that  the  purchase-money  was  her  separate  funds, 
or  that  the  deed  was  in  fact  a  deed  of  gift,  no  valuable  consideration  having 
been  paid:  Alwraon  v.  Jones,  lO.Cal.  9,  12;  MoU  v.  Smith,  16  Id.  533,  557; 
Kolinerv,  Aslienauer,  17  Id.  579,  581;  Adams  v.  KnowUon^  22  Id.  283;  RHey 
V.  Pehl,  23  Id.  70;  Tu&Un  v.  Fa^glU,  23  Id.  237;  McDonald  v.  Badger,  23  Id. 
123;  S.  C,  83  Am.  Dec.  123;  Landers  v.  BoUon,  26  Cal.  393;  RamsdeU  v. 
Fuller,  28  Id.  37;  S.  C,  87  Am.  Dec.  103;  AUhqf  v.  Conheim,  38  Cal.  230; 
IJiggiiis  v.  Uiggins,  46  Id.  259;  Wedel  v.  Herman,  59  Id.  607;  Mo(yre  v.  Jones^ 
63  Id.  12;  Schuyler  v.  Broughton,  70  Id.  282;  Davidson  v.  Stuart,  10  La.  146; 
Parker  v.  Chance,  11  Tex.  513;  HiggmsY.  Joknson^s  Heirs,  20  Id.  389;  S.  C, 
70  Am.  Dec.  394;  Castro  v.  lOiea,  22  Id.  479;  S.  C,  73  Am.  Dec.  277;  «/oAii- 
son  V.  Bur/ord,  39  Tex.  242;  Stanley  v.  Epperson,  45  Id.  645;  2om  v.  Tarver, 
45  Id.  520;  Collins  v.  Turner,  Tex..  Ct.  App.  Civ.  Cas.,  sec.  517.  In  Califor- 
nia, one  who  purchases  from  a  husband  real  estate  deeded  to  a  wife  during 
coverture  for  a  money  oonsideration  is  held  to  do  so  at  his  peril,  since  the 
record  of  the  deed  is  notice  that  the  land  may  be  the  wife's  separate  prop- 
erty, and  is  sufficient  to  put  purchasers  upon  inquiry:  Ramsdell  v.  Fuller,  28 
Cal.  37;  8.  C.  87  Am.  Dec.  103;  Peck  v.  Vandenberg,  30  Cal.  11,  CO;  Vas- 
sauU  V.  Austin,  36  Id.  691,  698;  llasney  v.  WUke,  55  Id.  525,  520.  In  Texas 
the  rule  is  different.  The  courts  of  that  state  hold  that  a  bonajide  purchaser 
without  notice  from  the  husband  of  land  purchased  during  coverture  aud 
deeded  to  the  wife  is  not  bound  to  inquire  whether  or  not  the  property  is  the 
separate  property  of  the  wife,  but  will  be  protected  ff  he  buys  ia  ignorance 
of  her  claim:  French  v.  Strumberg,  52  Tex.  92;  McDaniel  v.  Weisit,  53  Id. 
267;  WaUace  v.  Campbell,  54  Id.  87;  CUne  v.  Upton,  56  Id.  319;  Parker  v. 
Coop,  60  Id.  111.  The  inspection  of  a  deed  to  a  wife,  which  recites  a  valu- 
able oonnderation,  jostifiea  the  inference  that  it  is  community  property,  and 
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that  the  hnshand  has  tfaorefore  the  pcfwer  to  dispose  of  ft,  And  this  ml* 
applies  where  the  hnshand  sells  the  property  after  the  death  of  the  wifes 
French  v.  Sirumberg,  62  Tex.  92. 

Whxrb  Deed  Rboitss  that  Ck>N8n>KBATioif  was  Witb's  Separatb 
E2STATE,  or  that  the  conveyance  was  to  the  sole  end  separate  use  of  the  wife» 
it  is  held  in  Texas  that  this  recital  stamps  upon  the  face  of  the  deed  the 
intention  that  the  property  shall  be  her  separate  estate,  and  gives  notice  of 
that  fact  to  all  the  world:  Kirk  v.  NatigcUkm  Co.,  49  Tex.  213;  Morrison  v. 
Clark,  65  Id.  437.  Qninan,  J.,  who  delivered  the  opinion  of  the  court  in 
the  latter  case,  said:  "It  ts  unquestionably  true  that  a  conveyance  of  land 
made,  whether  to  the  husband  or  wife  or  to  both,  is  presumed  to  be  com* 
munity  if  made  during  coverture,  and  especially  if  the  consideration  paid  is 
community;  but  it  is  not  true  that  this  presumption  exists  where,  as  in  the 
present  case,  the  conveyance  is  made  to  the  sole  and  separate  use  of  the  wife. 
In  such  case,  the  property,  whether  paid  for  by  the  separate  means  of  the 
husband  or  the  community  funds,  or  the  separate  estate  of  the  wife,  becomes 
the  separate  property  of  the  wife.  And  where  the  separate  means  of  the 
husband  or  the  community  effects  make  up  the  consideration,  and  the  con* 
veyance  does  not,  as  in  this  case  it  does,  contain  anything  to  indicate  that  it 
was  intended  as  a  gift,  it  may  be  shown  by  parol  testimony  that  the  deed 
was  taken  in  the  name  of  the  wife  by  direction  of  the  husband,  with  the  in- 
tention of  making  it  her  separate  estate." 

But  in  Louisiana,  it  is  held  that  little  or  no  weight  is  to  be  given  to  recitals 
in  a  deed  or  act  of  sale  respecting  the  nature  and  origin  of  the  consideration. 
The  courts  of  that  state  hold  that  all  property  acquired  by  either  spouse  dur- 
ing the  marrisge,  by  purchase  or  apparent  onerous  title,  is  presumed  to  be 
community  property,  and  that  a  recital  in  the  deed  or  act  of  sale  that  the 
consideration  paid  was  separate  estate,  or  that  the  conveyance  was  made  to 
the  separate  use  of  the  grantee,  will  not  relieve  such  grantee  from  the  neces- 
sity of  proving  clearly  and  satisfactorily  that  the  grantee  had  separate  funds, 
and  that  they  were  invested  in  the  purchase  of  the  property:  Chnor  v.  Oonor, 
11  Rob.  (La.)  626;  Metcal/  v.  Clark,  8  La.  286;  Dommgttez  v.  Lee,  17  Id.  181; 
Forbes  v.  Forbes,  11  La.  Ann.  326;  Baddno  v.  Coste,  35  Id.  670.  In  the  last- 
named  case,  Bermudez,  C.  J.,  delivering  the  opioion  of  the  court,  said:  "The 
property  is  presumed  to  be  community  property.  Where  property  has  that 
character,  the  burden  rests  upon  the  wife  or  husband,  who  claims  it  as  sep- 
arate estate,  to  establish  ownership  by  positive  evidence,  defittrs  the  recitals 
of  the  act,  which  alone  prove  little  or  nothing.  This  is  done  by  proving  not 
only  the  existence,  the  origin  of  the  funds,  proffenance  des  deruers,  bat  also 
the  actual  investment  of  the  same.  This  is  required  whether  the  claim  be 
raised  as  against  creditors,  heirs,  or  any  one  else."  In  California,  it  was 
said  by  Baldwin,  J.,  in  delivering  the  opinion  of  the  court  in  Morrison  ▼. 
Wilson,  13  CaL  500:  "This  deed  recites  that  the  consideration  money  was 
paid  by  George  W.  Soule  for  the  exclusive  benefit  of  Mrs.  Wilson.  This,  it 
seems  to  us,  prima  fade,  created  a  separate  estate  in  Mrs.  Wilson.  **  In  ife* 
Comb  V.  Spongier,  12  Pac.  Rep.  347,  350,  McKinstry,  J.,  delivering  the 
opinion,  said  that  the  above-quoted  remark  of  Judge  Baldwin  was  dieimiL 
In  McComb  v.  Spangler,  supra,  it  was  decided  that  a  recital  in  a  deed  of  pur- 
chase to  a  married  woman,  that  the  deed  was  made  to  her  "  for  her  separate 
use  **  can  be  no  more  than  prima  fade  evidence  that  the  property  oonveyed 
was  her  separate  estate.  McKinstry,  J.,  referring  to  this  clause  in  the  deed, 
said:  "But  whatever  its  effect,  if  any,  Uie  clause  in  the  deed  disconnected 
from  other  evidence  cannot  be  more  than  evidence  prima  fade  that  the  land 
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oonveyod  became  the  separate  property  of  the  wife,  and  it  waa  dearly  error  to 
BUfltain  an  objection  to  evidence  offered  to  prove  '  the  tme  natore  of  the  con- 
sideration,' and  that  it  proceeded  from  the  commnnity."  We  have  after  dili- 
gent search  been  unable  to  find  any  case  in  the  California  reports  in  which 
this  question  has  been  decided.  It  is  clear  from  what  was  said  by  the  court 
in  McComb  v.  Spongier,  supra,  that  it  does  not  approve  the  Texas  doctrine  on 
this  subject.  The  only  question  seems  to  be  whether,  when  the  matter  comes 
before  the  court  for  decision,  it  will  adopt  the  Louisiana  doctrine,  or  take  the 
middle  ground  intimated  in  the  dictum  in  Morriaon  ▼.  Wiimm^  iupra.  For  an 
elaborate  discussion  of  the  subject  of  oommnnity  property^  see  the  note  to 
Coob$  ▼•  Brtnumd,  86  Am.  Deo.  628-643. 


WiLKINS    V.    GiLLIS. 
(20  Louisiana  Anhuax.,  888.] 

WOKDS  "PbOTBST  WaIVBD"  InDOKSSD  on   PBOMIB8DBT  NOCT  DO  HOT  Sz- 

ouss  HoLDKB  thereof  from  making  demand  and  giving  notioe  to  the 
indorser. 

BUBDEN  OF  PbOVINO  DaTB  OV  WaIVKB  OF  PBOTBT  IB  ON  HOUKKB  of  pfOB^ 

isBoiy  note,  nnder  the  general  issue. 

Appeal.    The  opinion  states  the  case. 
A.  N.  and  H,  N.  Ogden^  for  the  appellee 
Clarke  and  Bayne^  for  the  appellants. 

By  Court,  Howell,  J.  This  is  a  suit  against  the  indorseni 
of  a  promissory  note,  in  which  the  main  question  presented 
for  eur  decision  is,  whether  or  not  the  words  "  protest  waived  " 
dispense  with  demand  and  notice,  and  convert  a  conditional 
into  an  absolute  obligation  on  the  part  of  the  indorsers? 

It  is  conceded  that  by  the  jurisprudence  of  this  state,  for 
more  than  twenty  years,  such  a  waiver  does  not  dispense  with 
notice  to  the  indorser;  but  plaintiff's  counsel  contend  that  our 
jurisprudence  on  this  point  is  erroneous,  not  founded  on  rea- 
son, and  not  in  accord  with  that  in  other  states  and  countries, 
and  they  refer  us  to  Parsons  on  Notes  and  Bills  to  sustain 
their  position. 

We  have  examined  this  author  attentively,  and  find  that 
he  adopts  the  doctrine  in  the  case  of  Coddington  v.  Davia^  8 
Denio,  17,  which  is  contrary  to  the  doctrine  here;  but  that  case 
was  before  our  predecessors,  and  after  full  consideration,  they 
adhered  to  the  rule  laid  down  by  the  supreme  court  of  the 
United  States,  in  the  case  of  Union  Bank  v.  Hyde^  6  Wheat 
674,  which  has  ever  since  prevailed  here,  and  we  do  not  see 
that  Mr.  Parsons  has  adduced  any  authority  or  reasoning  be- 
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yond  that  which  has  already  been  considered  by  this  tribunal, 
nor  shown  that  the  doctrine  recognized  in  this  state  is  not  in 
accord  with  that  of  most  other  states  and  countries:  See  1 
Parsons  on  Notes  and  Bills,  ed.  1867,  576;  and  conira^  Wall 
V  Bry,  1  La.  Ann.  312;  Bird  v.  Le  Blanc,  6  Id.  470;  BdU  y. 
Greaudy  14  Id.  305  [74  Am.  Dec.  431];  Story  on  Notes,  sec. 
272;  Bailey  on  Bills,  245. 

The  argument  of  plaintiff's  counsel,  though  justly  entitled 
to  much  credit,  and  the  authorities  cited  by  him,  are  not  suf- 
ficient to  overthrow  a  rule  of  commercial  law,  sanctioned  by 
repeated  uniform  judicial  action,  and  entering  into  mercantile 
transactions  for  more  than  twenty  years. 

The  question  as  to  the  date  of  the  waiver,  whether  at,  be- 
fore, or  after  maturity,  cannot  avail  plaintiff  in  this  case,  as 
under  the  general  denial  of  the  defendants  the  burden  of 
proof  was  on  her  to  show  the  date,  if  important,  and  no  evi- 
dence to  this  point  was  adduced. 

It  is  therefore  ordered  that  the  judgment  appealed  fix>m  be 
reversed,  and  that  there  be  judgment  dismissing  plaintiff's 
demand,  with  cost's  in  both  courts. 

Rehearing  refused. 


Waiver  of  Fbotist  n  not  Wapooi  ov  Nonoi  cv  Noii-PAniiiT$  8m 
Baa  r.  Ortamd,  74  Am.  Dm.  4S1,  note  432. 


GuMBBL  V.  Abbams. 

UO  LouxBiANA  Annual,  668.J 

Wbbbx  It  is  Shown  that  Two  Pnbsons  arb  Bnoaohd  nr  Ooiiii>BOiA& 
BUB1NJE88  A8  PARTNERS,  and  debts  have  been  oootnusted  bj  tfaa  fiin^ 

they  will  be  liable  for  the  payment  thereof  in  9oUdo, 

fiANKER  AND    DePOSTTOR    SUSTAIN  TO    EaCH    OfHER   RbLATIOH  OF   DeBTOB 

AND  CREDrroR,  and  one  who  deposita  gold  in  a  bank  is  only  entitled  to 
recover  the  amount  in  dollars  and  cents  in  tfaa  oiroulating  onrrM^y  of 
thecoantry. 

Appeal.    The  opinion  states  the  case. 

T.  J.  Cooleyf  for  the  appellant 

/•  H,  Fan  DaUon  and  O.  S.  Xocey,  for  the  appellees. 

By  Court,  Hows,  J.  The  plaintiff  sued  the  defendants  a« 
eommeicial  partners  in  the  business  of  brokerage,  exchange! 
and  banking,  and  claimed  to  recover  from  them  fi»  BoUdo  the 
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sum  of  $4,298.83  in  gold,  alleged  to  be  due  bm  the  balance  of 
plaintiff's  bank  account  on  the  1st  of  November,  1864,  subject 
to  a  deduction  of  $1,394.12  in  currency. 

The  court  a  qua  gave  judgment  in  favor  of  plaintiff  against 
Abrams,  but  rejected  the  claim  as  to  8imon«  and  the  plaintiff 
has  appealed. 

The  bank  account  was  opened  with  Maurice  Abrams  as 
banker,  and  the  name  of  the  defendant  Simon  never  appeared 
in  the  account.  But  the  plaintiff  contends  that  Simon  took 
part  in  the  business,  held  himself  out  as  partner  in  the  con- 
cern, and  was  in  reality  a  partner  and  liable  as  such. 

We  have  given  a  careful  examination  to  the  evidence  in  the 
record,  and  are  constrained  to  the  conclusion  that  these  posi- 
tions of  the  plaintiff  are  correct,  and  that  the  defendant  Simon 
ought  to  be  held  liable  in  solido  with  the  defendant  Abrams. 

We  cannot,  however,  assent  to  the  demand  of  the  plaintiff  for 
a  judgment  in  gold.  The  relation  of  the  plaintiff  and  the  de- 
fendants, on  the  1st  of  November,  1864,  was  that  of  creditor 
and  debtors.  The  deposit  by  the  former  was  not  the  '^real 
deposit,"  "where  the  depositary  receives  a  thing  to  be  preserved 
in  kind,  without  the  power  of  using  it,  and  on  the  condition 
that  he  is  to  restore  the  identical  object":  Civ.  Code,  2934.  It 
was  an  irregular  deposit,  which  transferred  to  the  defendants 
the  ownership  of  the  money,  and  left  them  indebted  to  the 
plaintiff  in  the  number  of  dollars  and  cents  deposited. 

In  the  language  of  this  court,  in  Matthews  v.  McKenrUj  10 
La.  Ann.  844:  "  The .  depositaries  had  a  right  to  use  (the 
moneys)  in  the  course  of  their  business;  the  relation  of  debtor 
and  creditor  arose  between  them  and  the  depositor;  U  damaine 
de  la  cliOMy  the  power  of  using  the  money  passed  to  them;  and 
the  obligation  of  returning,  not  the  same,  but  a  like  amounti 
was  assumed  by  them." 

It  is  true  that  it  was  gold  coin  that  was  deposited  by  plain- 
tiff; but  where  the  simple  relation  of  creditor  and  debtor  only 
is  created,  we  cannot  recognize  any  distinction  between  a  debt 
which  springs  from  an  irregular  deposit  of  gold  and  one  which 
springs  from  an  irregular  deposit  of  any  other  lawful  money. 
Nor  can  we  see  why  such  a  debt,  contracted,  for  example,  in 
1860,  should  now  be  satisfied  by  a  judgment  in  lawful  money, 
and  one  contracted  in  1864  should  not  be  satisfied  in  the  same 
way.  This  may  seem  a  harsh  doctrine  in  this  case,  but  such 
hardships  are  apt  to  come  when  anjrthing  else  than  gold  and 
lUver  ia  made  a  l^gal  tender. 
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The  judgment  against  the  defendant  Abrams  iB  not  com- 
plained of,  and  will  not  be  disturbed  in  this  appeal. 

It  is  ordered  and  adjudged  that  the  judgment  in  favor  of 
the  defendant  Simon  be  avoided  and  reversed;  and  that  the 
plaintiff  have  and  recover  of  the  said  defendant  Joseph  Simon 
the  sum  of  $2,904«21,  with  legal  interest  from  judicial  demand, 
and  costs  in  both  courts. 


Pebsomb  Liabui  as  Pabthmbs  whbv:  See  Prati  ▼.  Lemgdom,  98  Am.  Dmu 
61,  note  63,  where  other  cmos  are  eolleoted. 

Relatiok  bbtwebn  Bankbb  akd  Dbposftob  d  That  of  Debiob  anb 
CBBDnoB:  See  Sdmudt  ▼.  BarheT^  87  Am.  Deo.  627»  note  69S;  where  other 
ooUectecL 
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AB      Holt  v.  Inhabitants  op  Penobscot.      AB 

[56  Mains.  15.1 

Declaration  in  Action  tor  Injury  Occasioned  bt  Detect  in  Highway 
IS  Good,  in  anbstance,  notwithstanding  superflaoos  and  objectionable 
niatter  in  the  description  of  the  defect,  etc.,  if  the  identity  of  the  cause 
of  action  sufficiently  appears. 

Immaterial  Allegations  are  not  Required  to  be  Proved  as  Laid,  un- 
less they  are  of  such  a  character  as  to  be  important  in  ascertaining  the 
identity  of  the  thing  which  is  the  cause  of  action. 

Plaintiff  need  not  State  his  Cause  of  Acttion  with  Syllogistic  Ao- 
cuRAOT.  If  bad  grammar  does  not  vitiate  a  declaration,  other  faults  of 
style  ought  not  to  have  that  effect,  unless  they  produce  such  a  degree  of 
obscurity  as  to  give  rise  to  the  belief  that  the  tribunal  before  whom  the 
cause  is  heard  might  be  misled  as  to  the  true  issue. 

Notice  of  Defect  in  'Highway  mat  be  Inferred  from  the  length  of  time 
during  which  the  defect  has  existed;  and  the  state  of  the  weather,  and 
its  natural  effect  upon  the  ice  over  which  the  public  have  traveled,  are 
proper  matters  for  the  oonsideration  of  the  jury  upon  the  question  of 
notice. 

Case  for  injury  caused  by  an  alleged  defect  in  the  highway 
in  the  defendant  town.  Verdict  for  the  plaintiff,  and  the  de« 
fendant  alleged  exceptions.    The  facts  appear  in  the  opinion. 

Rowe  and  C.  /.  Abbottj  for  the  defendants. 

Wiswell,  for  the  plaintiff. 

By  Court,  Babrows,  J.  The  plaintiff,  in  his  writ,  after  al- 
leging the  existence  of  a  public  highway  in  the  defendant 
town,  leading  from  the  house  of  John  Hutchings  to  Mark's 

comer,  and  tiie  duty  of  the  town  to  repair  the  same,  and  keep 

4» 
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it  safe  and  convenient,  in  the  usual  form,  goes  on  to  aver  tliat 
**  on  the  fourth  day  of  April,  1866,  as  his  wagon,  drawn  by 
three  horses,  was  passing  along  upon  said  road,  at  a  point 
about  one  third  of  the  distance  from  said  John  Hutchings's 
bouse  to  said  Mark's  corner,  and  near  a  causeway,  being 
carefully  and  prudently  driven  and  directed  by  one  Kilbom 
Blaisdell,  said  highway  or  traveled  road  was  so  defective  and 
out  of  repair  and  amendment,  by  reason  of  an  insufficient  and 
defective  causeway, — said  causeway  having  broken  down  near 
the  end, — thereby  obstructing  the  flow  of  the  water,  causing  a 
large  quantity  of  ice  to  accumulate  on  and  near  said  cause- 
way, and  causing  the  earth  to  be  gullied  out  on  one  side  of  the 
said  causeway;  that  in  passing  along  upon  said  road  as  afore- 
said, and  around  said  defect  and  causeway,  there  being  no 
other  passage-way,  the  near  forward  wheel  of  the  wagon  broke 
through  the  ice,  throwing  the  plaintiff  out,"  etc.  He  here  de- 
scribes the  injuries  received,  and  then  avers  that  '^  said  defect, 
obstruction,  and'want  of  amendment,  as  aforesaid,  were  known 
to  the  inhabitants  of  the  town  of  Penobscot,"  and  that  the  de- 
fendants ^^  had  due  notice  that  said  obstruction  and  defect 
had  existed  in  said  highway  or  traveled  road  for  a  long 
time." 

The  testimony  shows  that  at  the  place  indicated,  where  the 
highway  running  east  and  west  crosses  a  low  and  flat  piece  of 
land  lying  between  two  ledges,  the  wrought  part  of  the  road 
had  not  been  built  up,  but  a  causeway  was  laid  with  a  culvert 
constructed  of  poles,  and  not  high  nor  wide  enough  to  dis- 
charge the  water  which  flowed  there;  and  there  was  no  ditch 
to  drain  the  water  off  at  the  sides  of  the  road,  which  was  con- 
sequently overflowed  at  the  causeway;  that  a  hole  had  been 
cut  at  the  south  end  of  the  culvert,  which  was  used  as  a 
watering-place  for  cattle  and  horses;  that  for  nearly  a  hun- 
dred feet  the  road  had  been  covered  with  ice,  and  the  winter 
travel,  after  the  let  of  January,  had  mostly  gone  to  the  south 
of  the  culvert  and  the  summer-traveled  track,  and  between  it 
and  the  fence,  a  few  only  passing  on  the  north  side,  and  none 
over  the  culvert  itself.  The  reason  for  this  deviation  was  the 
condition  of  the  causeway  and  culvert,  as  affected  by  the  ao* 
cumulation  of  ice  there. 

One  witness,  whose  testimony  seems  to  have  been  fairly  and 
intelligently  given,  says:  **  The  ice  near  the  culvert  had  bulged 
up  for  five  or  six  feet  across  it,  and  two  or  three  feet  high;  the 
ends  of  the  logs  of  the  culvert  were  lifted  up,  and  the  culvert 
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was  somewhat  depressed;  the  water  was  stopped,  and  could 
not  flow  through;  it  had  been  so  for  three  or  four  months.'' 

Other  witnesses  describe  the  causeway  and  culvert  as  impas- 
sible by  reason  of  being  so  icy  and  "sideling"  and  '^slewy." 
At  the  time  of  the  accident,  added  to  these  difficulties,  some 
ten  or  twelve  feet  beyond  the  culvert,  eastwardly,  there  was  a 
channel  or  gully  in  the  ice  eighteen  inches  wide  and  as  many 
deep,  with  water  in  it,  *' extending  two  thirds  or  three  fourths 
across  the  causeway." 

It  is  quite  manifest  that  such  a  dangerous  pass  as  this  is 
not  to  be  reckoned  in  the  category  of  ordinary  bad  roads  "  in 
the  spring  when  the  snow  and  ice  are  disappearing,"  in  which 
the  counsel  for  defense  are  so  desirous  to  place  it;  nor  was 
it  strange  that  wayfarers  should  betake  themselves  to  the  flat 
lands  at  the  sides  of  the  causeway,  between  it  and  the  fences 
which  bounded  the  road.  This  the  plaintiff  did,  following  the 
track  then  usually  traveled,  the  horses  proceeding  at  a  walk. 
But  it  would  seem  that  the  water,  which  should  not  have  been 
allowed  to  accumulate  there,  had  been  working  a  passage  for 
itself  beneath  the  ice;  and  while  the  wagon  was  thus  off  the 
causeway,  one  wheel  broke  through  the  ice,  the  wagon-stake 
which  supported  the  plaintiff  gave  way,  and  he  fell  off  side- 
wise,  and  suffered  bodily  injury. 

It  will  be  noticed  that  what  is  said  in  the  declaration  about 
the  causeway  '*  having  broken  down  near  the  end,  thereby  ob- 
structing the  flow  of  the  water,"  is  not  sustained  by  the  proof. 
It  was  not  a  breaking  down  of  one  end  of  the  qulvert,  but  a 
depression  consequent  upon  the  tilting  up  of  the  other  end  by 
the  accumulation  of  ice  arising  from  the  welling  out  of  the 
water  from  the  hole  cut  for  a  watering-place,  and  the  inade- 
quate dimensions  of  the  culvert,  which  "obstructed  the  flow  of 
the  water." 

Upon  this  point,  the  instructions  of  the  presiding  judge  to 
the  jury  substantially  were,  that,  as  to  the  defect  the  plaintiff 
was  bound  to  prove  his  essential  allegations,  and  that  these 
were,  that  the  way  was  unsafe  and  inconvenient,  and  made  so 
by  a  defective  and  insufficient  culvert;  but  that  he  was  not 
confined  to  proof  that  the  obstruction  was  caused  by  a  break- 
ing down  of  the  poles  or  covering  at  one  end.  To  this  the  de- 
fendants except. 

But  we  think  that  the  parenthetical  statement  of  a  supposed 
oaose  of  the  obstruction  of  the  water  in  the  culvert  is  so  far 
immaterial  that  it  may  be  rejected  as  surplusage,  leaving 


432  Holt  v.  Inhabitamtb  ov  Pxhobboot.        [Maine^ 


untouched  the  essential  allegation  of  "an  insufficient 
defective  causeway,  ....  causing  a  large  quantity  of  ice  to 
accumulate,"  etc. 

The  statement  is  certainly  no  more  descriptive  than  that  in 
Dukes  V.  Gostling,  1  Bing.  N.  C.  688,  S.  C,  27  Eng.  Com.  L.  499, 
where  the  charge  was  the  wrongful  depriving  the  plaintiff  of 
the  water  in  his  pond  hy  digging  a  sewer  through  the  defend-  ; 

ant's  close  used  as  a  road.    The  defendant's  close  was  not  used  | 

as  a  road  at  the  time  of  the  wrongful  act  complained  of,  and  ^ 

his  counsel  objected  that  the  injury  proved  did  not  correspond 
with  the  one  described;  but  the  objection  was  overruled,  Tin-  I 

dal,  C.  J.,  remarking  as  follows:  ''What  has  it  to  do  with  the 
wrongful  act  of  the  defendant,  or  the  measure  of  damages 
which  the  plaintiff  is  entitled  to  claim,  whether  the  defendant 
used  his  close  as  a  road,  an  orchard,  or  a  garden?" 

What  does  it  matter  here  if  the  road  was  unsafe  and  incon- 
venient at  the  place  indicated  in  th^  declaration  by  reason  of 
an  insufficient  and  defective  culvert,  causing  an  accumulation  i 

of  ice,  whether  one  end  of  the  culvert  was  broken  down,  or  only 
depressed  by  tilting  the  other  end  up?  Where  immaterial 
allegations  are  required  to  be  proved  as  laid,  it  is  because  they  ' 

are  of  such  a  character  as  to  be  important  in  ascertaining  the 
identity  of  the  thing  which  is  the  cause  of  action.  Manifestly 
the  allegation  under  consideration  is  not  of  that  class.  The 
defendants  could  not  be  misled  in  the  preparation  of  their  de- 
fense by  any  such  statement,  nor  can  it  be  truly  said  that  the 
record  does  not  show  the  specific  thing  which  was  in  contro- 
versy. What  the  defendants  were  required  to  meet,  so  far  as  * 
this  point  was  concerned,  was  the  charge  that  the  road  was 
unsafe  by  reason  of  an  extraordinary  accumulation  of  ice, 
caused  by  a  defective  and  insufficient  culvert.  This  charge 
might  well  be  and  actually  was  established  without  proof  of 
the  breaking  down  at  one  end,  and  consequent  obstruction  of 
the  flow  of  water.  ^ 

The  requirement  of  the  law  that  the  matter  offered  in  evi- 
dence shall  be  legally  identical  with  that  alleged  in  the  plead-  ' 
ings  was  fulfilled.    The  proof  offered  had  the  same  legal  force             * 
and  effect  as  if  it  had  appeared  that  the  flow  of  water  had 
been  impeded  in  the  precise  manner  suggested:  See,  on  this 
point,  Ware  v.  Oay,  11  Pick.  106. 

That  the  insufficiency  of  the  culvert  was  the  primaiy  cause 
of  the  obstruction  and  difficulty  is  abundantly  established  by  ? 

the  testimony  of  the  district  road  surveyor  called  by  the 
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defendants,  in  which  it  appears  that  there  bad  been  much 
complaint  before  this  time  that  the  culvert  was  too  low, — the 
teamsters  T^anted  it  raised  years  before, — and  that  he  made 
it  higher  ^md  wider,  and  plowed  a  channel  through  the  ad- 
jacent fie  d  to  drain  the  water  off  a  month  or  two  after  the 
accident,  since  which  repairs  it  was  proved  that  there  had 
been  no  iccumulation  of  ice  or  water  there.  The  immediate 
cause  ^/.  the  accident,  however,  was  the  accumulation  of  ice, 
which  (^hile  it  drove  the  traveler  off  from  the  ** sideling," 
"  slewy  "  culvert),  having  been  weakened  by  the  warm  weather, 
ma<iO  the  passage-way  over  which  the  winter  travel  had  gone 
equally  unsafe.  And  hereupon  defendants'  counsel  complain 
that  plaintiff  did  not  allege  and  prove  the  defect  which  was 
the  direct  and  immediate  cause  of  the  injury,  and  notice  to  the 
town  of  its  existence,  and  that  he  was  not  required  to  do  so, 
but  was  suffered,  as  they  assert,  to  recover  his  verdict  upon 
allegation  and  proof  only  of  the  existence  of  the  primary  and 
indirect  cause  of  the  accident,  the  insufficient  culvert,  and 
aotice  to  the  town  of  its  condition.  If  it  were  really  so,  we 
ihould,  perhaps,  be  slow  to  disturb  the  verdict  for  the  sake  of 
my  such  subtile  refinement:  See  TutUe  v.  Inhabitants  of  Holy- 
>i«,  6  Gray,  447;  Worater  v.  ProprietorB  of  the  Canal  Bridge^ 
16  Pick.  541. 

But  this  complaint  has  for  its  sole  basis  a  division,  more 
ingenious  than  just,  of  what  is  designed  to  be,  and  in  fact  is, 
umply  a  description  of  one  wretchedly  defective  piece  of  road, 
and  its  causes  and  consequences,  into  distinct  averments  of 
separate  defects  in  and  out  of  the  traveled  path,  which  per- 
haps might  have  been,  logically  speaking,  more  correct,  but 
practically  no  more  intelligible  than  the  form  adopted.  It  is 
not  indispensable  that  the  plaintiff  should  state  his  cause  of 
action  with  syllogistic  accuracy.  If  bad  grammar  does  not 
vitiate  a  declaration,  other  faults  of  style  ought  not  to  have 
that  effect,  unless  they  produce  such  a  degree  of  obscurity  as 
to  give  rise  to  the  belief  that  the  tribunal  before  whom  the 
cause  is  heard  might  be  misled  as  to  the  true  issue. 

But,  on  recurring  to  the  declaration  in  this  case,  it  is  plain 
that,  while  the  pleader  speaks  of  the  road  as  being  "  so  de- 
fective and  out  of  repair  and  amendment,  by  reason  of  an 
insufficient  and  defective  causeway,  ....  causing  a  large 
quantity  of  ice  to  accumulate  on  and  near  said  causeway," 
and  '^  the  earth  to  be  gullied  out  on  one  side  of  said  cause* 
way,"  and  of  the  plaintiff's  "  passing  around  said  defeot  and 
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causeway,"  it  is  not  the  cause  alone,  but  the  consequence, 
not  the  insufficient  and  defective  causeway  only,  but  the  ac- 
cumulation of  ice  through  which  he  broke  and  the  condition 
of  the  road  there,  both  in  and  out  of  the  traveled  path,  that 
he  complains  of  as  the  defect  causing  his  hurt;  and  that  this 
is  the  *'  defect,  obstruction,  and  want  of  amendment "  of  which 
he  says  the  inhabitants  of  the  town  had  notice.  No  jury 
could  have  failed  to  understand  that,  in  order  to  justify  a  ver- 
dict against  the  town,  they  were  to  find,  not  only  an  insuffi- 
cient and  defective  culvert,  and  knowledge  of  its  condition  by 
the  inhabitants  of  the  town,  but  also  an  obstructed  and  unsafe 
way,  made  so  by  the  defect  in  the  culvert,  with  notice  to  the 
town  of  the  obstruction  and  of  the  condition  of  things  which 
was  the  direct  cause  of  the  injury.  We  do  not  perceive  any 
error  in  the  instructions  touching  this  part  of  the  case.  No- 
tice may  be  inferred  from  the  length  of  time  during  which  a 
defect  has  existed;  and  the  state  of  the  weather,  and  its  natu- 
ral efifect  upon  the  ice  over  which  the  winter  travel  had  gone, 
were  proper  matters  for  the  consideration  of  the  jury. 

And  we  are  not  prepared  to  say  that  the  jury  erred  in  find- 
ing notice  of  a  defect  in  the  way  there,  when  warm  weather 
for  several  days  had  been  weakening  and  gullying  the  un- 
wonted and  dangerous  accumulation  of  ice  caused  by  the  de- 
fective culvert. 

Stover  testifies  that  he  broke  the  ice  down  the  day  after 
the  accident  in  about  ten  minutes'  time;  and  after  he  had 
done  this,  there  was  no  trouble  in  getting  along  if  one  waa 
careful. 

The  town  is  properly  held  responsible  for  the  negligence  of 
those  who  should  have  done  this  ten  minutes'  work  before. 

The  case  does  not  differ  in  its  essential  features  from  Saviig^ 
V.  BangoTy  40  Me.  176  [63  Am.  Dec.  668]. 

Motion  and  exceptions  overruled. 

Applbton,  C.  J.,  and  Kent,  Dicksbson,  and  Danfobth,  JJ.^. 
concurred. 


Dbmubrbb  to  Wholb  Declaration  muvt  bb  Ovbbrulbd  if  there  be  one^ 
good  count,  wbether  the  demurrer  be  general  or  special:  Smith  v.  Salonum,  91 
Am.  Dec.  711. 

OBJEcnoN  THAT  Plbading  IS  AROUMBNTAnvB  wiU  not  be  ooDiidered  on 
demurrer:  BeU  ▼.  Baton,  92  Am.  Deo.  329. 

SXTPBRTLUOUS    AlLBOATIOM    IN    DbCLARATION  MAT  BB  BSJlOnD  AS  8u»«. 

rumAOB:  Frteta$^  v.  McCuWmgh,  43  Am.  Deo.  68S. 
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SUBRAHTIAL  DbFBOTB  ONLT  ABB  RbACHXD  ST  OfiTERAL  DlMCrBBBB:  0<^ 

V.  KfuM,  52  Am.  Deo.  537;  and  see  WiimB  ▼.  WhUe^  90  Id.  113. 

Vabiancb,  What  CoNsnrnTBS:  Latkr  ▼.  WetUsoU,  82  Am.  Deo.  404;  Dm- 
loisv.  Beaver,  82 Id.  326;  MalhryY.  ZracA,  82Id.  625;  Dmghertyy,  MaUhtw^ 
88  Id.  126. 

NnisANCB,  NonoB  or,  to  Whom  should  bb  Givb:!:  NkhoU  ▼.  Ctty  </ 
lUmkm,  93  Am.  Dea  132. 


Wilson  u  Grand  Trunk  Railway. 

LM  Mains.  M.] 

Faeb  Paid  bt  PAasBNosR  otbr  Railboad  is  Comfsksaxioh  vob  his  Cab« 
BIAOB,  and  for  the  transportation,  at  the  same  time,  of  sach  baggage  as 
he  may  require  for  his  personal  oonTenienoe  and  necessity  dnring  his 
journey.  Bat  baggage  snbseqnently  forwarded  by  his  direction,  in  the 
absence  of  any  special  agreement  with  the  carrier,  or  of  negligence  on 
his  part,  is  liable,  like  any  other  article  of  merchandise,  to  the  payment 
of  Uie  usual  freight. 

Oarbibe  nbid  not  bb  Paid  m  Adtancb,  unless  he  specially  demands  it, 
•ad  he  has  a  Uen  on  the  goods  carried  for  his  freight. 


Action  to  recover  value  of  baggage  lost.  Verdict  for  the 
plaintiff,  and  the  defendant  alleged  exceptions.  The  opinion 
states  the  case. 

P.  BameSf  for  the  defendant. 
Shepley  and  Strouty  for  the  plaintiff. 

By  Court,  Appleton,  C.  J.  The  plaintiff  was  a  passenger 
on  board  the  defendants'  cars,  having  seasonably  paid  her 
fare.  Her  baggage  was  not  with  her,  it  having  been  left  be- 
hind, without  fault  of  the  defendants.  Some  two  or  three 
days  afterwards  it  was  left  in  charge  of  their  servants,  to 
be  transported  to  the  Empire  station  on  their  line,  but  it 
never  reached  its  place  of  destination.  This  suit  is  brought 
to  recover  the  value  of  the  baggage  lost. 

The  presiding  justice  instructed  the  jury,  ^Hhat  if  they 
should  find  that  the  plaintiff  went  on  board  the  defendants' 
road  as  a  passenger  on  Tuesday  preceding,  without  baggage, 
and  that  the  trunk  and  its  contents  were  ordinary  personal 
baggage,  such  as  a  passenger  would  be  entitled  to  take  with 
himself  without  extra  charge,  it  was  not  necessary  that  there 
should  be  proof  that  anything  was  paid  for  carrying  the  trunk 
between  the  same  points;  that  the  price  paid  by  the  plaintiff 
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for  her  own  passage,  and  the  evidence  in  the  case,  if  found  to 
be  true,  were  sufficient  consideration  for  the  promise  alleged  in 
the  writ." 

As  the  plaintiff's  trunk  was  taken  for  transportation  some 
days  after  she  had  passed  over  the  defendants'  road,  the 
substance  of  the  charge  of  the  presiding  judge  was,  that  the 
price  paid  for  the  plaintiff's  ticket  included  the  compensation 
due  to  the  defendants  for  their  subsequent  transportation 
of  her  trunk,  the  trunk  being  personal  baggage.  In  other 
words,  it  was  not  necessary  that  the  baggage  of  the  passenger 
should  go  with  the  passenger,  but  it  might  be  forwarded  sub* 
sequently  and  without  any  additional  charge  for  its  freight. 

The  fare  for  the  passenger  includes  compensation  for  the 
carriage  of  his  baggage,  as  to  which  the  carriers  of  passengers 
are  to  be  regarded  as  common  carriers.  There  need  be  no  dis- 
tinct contract  for  the  carriage  of  the  baggage.  The  fare  covers 
the  compensation  for  the  freight  of  the  baggage.  The  baggage 
must  be  ordinary  baggage,  such  as  a  traveler  takes  with  him 
for  his  personal  comfort,  convenience,  or  pleasure  for  the  jour- 
ney. It  must  be  the  *' ordinary  luggage  "  of  a  traveler,  regard 
being  had  to  the  journey  proposed. 

It  is  implied  in  the  contract  that  the  baggage  and  the  pas- 
senger go  together.  ^'  The  general  habits  and  wants  of  man* 
kind,"  observes  Erie,  C.  J.,  in  PJidps  v.  London  A  N.  W,  S!y 
Co.,  19  Com.  B.,  N.  S.,  115  Eng.  Com.  L.  327,  "must  be 
taken  to  be  in  the  mind  of  a  carrier  when  he  receives  a  pas- 
senger for  conveyance;  and  the  law  makes  him  responsible 
for  all  such  things  as  may  be  fairly  carried  by  the  passenger 
for  his  personal  use."  In  CahUl  v.  London  A  N.  W.  Ry  Co.f 
10  Com.  B.,  N.  S.,  100  Eng.  Com.  L.  172,  Willes,  J.,  says: 
"When  a  passenger  takes  a  ticket  at  the  ordinary  charge,  he 
must,  according  to  common  sense  and  common  experience,  be 
taken  to  contract  with  the  railway  company  for  the  carriage 
of  himself  and  his  personal  luggage  only;  and  that  he  can 
no  more  extend  the  contract  to  the  conveyance  of  a  single 
package  of  merchandise  than  of  his  entire  worldly  posses- 
sions." In  Smith  v.  Railroad,  44  N.  H.  330,  Bellows,  J.,  uses  the 
following  language:  "  Until  a  comparatively  recent  period,  thd 
English  courts  were  inclined  to  hold  that  carriers  of  pas- 
sengers by  stage-coaches,  and  otherwise,  were  not  liable  for 
injuries  to  their  baggage,  unless  a  distinct  price  was  paid  for 
its  transportation.  But  it  is  now  well  settled  that  the  price 
paid  for  the  passenger  includes  also  the  personal  baggage 
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quired  for  his  personal  accommodation;  the  custody  of  the 
baggage  being  regarded  as  accessory  to  the  principal  contract 
....  In  general  terms,  it  may  include,  not  only  his  personal 
apparel,  but  other  conveniences  for  the  journey,  such  as  a  pas- 
senger usually  has  with  him  for  his  personal  accommodation/* 
"  The  baggage,"  observes  MuUin,  J.,  in  Merrill  v.  OrinneUy  30 
N.  Y.  619,  "  must  be  such  as  is  necessary  for  the  particular 
journey  that  the  passenger  is  at  the  time  of  the  employment 
of  the  carrier  actually  making." 

It  follows  from  the  nature  and  object  of  the  contract  that 
the  right  of  the  passenger  is  limited  to  the  baggage  required 
for  liis  pleasure,  convenience,  and  necessity  during  the  jour- 
ney. As  it  is  for  his  use  and  convenience,  it  must  necessarily 
be  with  him  as  it  is  for  him.  He  may  reasonably  be  expected 
to  exercise  some  supervision  over  it  during  and  be  ready  to 
receive  it  at  the  termination  of  his  journey.  In  the  present 
case,  the  baggage  was  forwarded  two  days  after  the  plaintiff 
had  passed  over  the  road.  If  its  transmission  may  be  delayed 
two  days,  and  the  carrier  is  required  to  take  it  without  any 
compensation  save  the  fare  paid  by  tJie  passenger  who  had 
preceded  it,  it  may  equally  be  delayed  weeks  or  months,  and 
the  carried  be  required  to  forward  it  without  any  additional 
pay.  It  presents  a  different  question  if  the  delay  is  caused 
by  the  fault  of  the  carrier,  or  there  is  a  special  agreement  with 
him  or  his  authorized  agent  for  the  subsequent  transportation 
of  the  passenger's  baggage. 

The  fare  paid  by  a  passenger  over  a  railroad  is  the  compen- 
sation for  his  carriage,  for  the  transportation  at  the  same  time 
of  Fuch  baggage  as  he  may  require  for  his  personal  conve- 
nience and  necessity  during  his  journey.  Baggage  subse- 
quently forwarded  by  his  direction,  in  the  absence  of  any 
special  agreement  with  the  carrier,  or  of  negligence  on  bis 
part,  is  liable,  like  any  other  article  of  merchandise,  to  the 
pajrment  of  the  usual  freight. 

The  declaration  is  in  the  usual  form  against  carriers.  It  is 
well  settled  that  the  carrier  need  not  be  paid  in  advance,  un- 
less he  specially  demand  it,  and  that  he  has  a  lien  on  the  goods 
carried  for  his  freight.  It  is  not  necessary  to  determine  whether 
or  not  the  defendants  would  be  liable  for  the  trunk  as  common 
carriers  of  merchandise  for  compensation.  The  case,  as  pre- 
sented to  the  jury  and  as  argued  before  us,  raises  the  single 
question  of  the  obligation  of  the  carrier  of  passengers  to  take 
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their  baggage  at  a  time  eubsequent  to  that  of  the  carriage  of 
the  passenger,  without  additional  compensation. 
Exceptions  sustained. 

Keitt,  D10KERSON9  Barrows,  Danforth,  and  Tapley,  JJ^ 
concurred. 


LiAmuTT  or  RAfi.Roin  OoMPAirr  loa  Loss  or  Baooaob:  Mhor  t.  CM- 
cago  etc  R.  R.  Co,,  88  Am.  Deo.  070;  McQiU  ▼.  Rawand,  45  Id.  654;  EdUster 
▼.  Nowlen,  32  Id.  469,  note;  Rolh  ▼.  Bt^foUo  tie  R.  R,  Co.,  90  Id.  736;  and 
■ee  SUnmm  ▼.  Comu  R.  R.  Co.,  93  Id.  140;  OtdmU  v.  ffenakaw,  84  Id.  646. 
note  658. 

Sams  Rules  or  Cars  and  Diuoence  on  Pabt  or  Railroad  Compant 
Apflt,  whether  baggage  u  forwarded  on  same,  preceding,  or  sabeeqnent 
train,  where  the  passenger  has  paid  his  fare,  and  his  baggage  ia  sent  forward 
pursuant  to  an  agreement,  and  aa  part  of  the  consideration  moving  from  the 
company  for  the  fare  prepaid  by  the  passenger:  Warner  vi  Burlmgton  etc*  R  R. 
Co.,  92  Am.  Dec  389. 

Cabbisb's  Libn  voa  Fbxiobt:  WeUa  v.  Thoma*,  72  Am.  Dea  228^  and  note 
243;  Galena  etc  R,  R.  Co.  v.  Roe,  68  Id.  574;  Hak  v.  BaimU,  79  Id.  867,  and 
note. 

Coin>(7GTOB  MAT  RETAIN  V)B  FusiOHT  OB  Fabe  whatever  is  carried  into 
a  car  as  baggage:  ffutdunga  v.  Western  etc  R,  R,  Co.,  71  Am.  Deo.  156;  and 
■ee  note  158,  as  to  what  is  baggage  to  which  a  passenger  is  entitled. 

Carrier  Who  Wrongfully  Sells  Ckx>DS  to  Enfobcb  hi3  Lien  thsbbov 
roR  Fbeiobt  is  Gna.TT  or  Conversion,  and  is  liable  to  an  action  therefor: 
Brigga  v.  Boston  eU.  R.  R,  Co.,  83  Am.  Dec.  626. 

The  principal  case  is  cited  to  the  point  that  a  passenger's  baggage^ 
subsequently  forwarded  by  his  direction,  is  liable  to  the  payment  of  the  nsoal 
freight,  in  Uie  absence  of  any  special  agreement  with  the  carrier,  in  WUmm 
r.  Orand  Trunk  R%  57  Me.  139,  141. 


Brown  v.  Thurston. 

[66  Maine,  120.] 

Legal  ErrEcr  or  Deed  cannot  be  Controlled  by  a  parol  reservation  of 
growing  crops^  made  either  before  or  at  the  time  of  the  deliyeiy  of  the 
deed;  and  parol  evidence  tending  to  show  such  a  reservation  is  iiumL 
missible  to  affect  the  force  of  the  conveyance. 

When  Tenant  Holding  roR  Uncertain  I^me  Sows  Lans^  He  d  Sntiiud 
to  the  crops  as  emblements. 

Trespass  quare  clausum.    The  opinion  Btatei  the  case. 

LucBy  for  the  defendant. 

A.  M.  PuUifer,  for  the  plaintiff. 
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By  Court,  Applbton,  C.  J.  This  is  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's  close,  and  carrying  away 
therefrom  three  hundred  bushels  of  potatoes. 

It  appeared  in  evidence  that  the  defendant,  then  owning 
the  premises  upon  which  the  alleged  trespass  was  committed| 
verbally  leased  the  same  in  the  spring  of  1864  to  one  William 
R«  Goss,  who  entered  upon  the  same,  planted  and  cultivated 
and  harvested  potatoes  growing  thereon,  and  carried  them 
away.  The  entry  by  him  as  the  servant,  or  by  direction  of 
the  defendant,  for  the  purpose  of  removing  the  potatoes  on 
the  Slst  of  October,  1864,  is  the  trespass  complained  of. 

The  plaintiff,  to  show  title  in  himself,  offered  a  warranty 
deed  of  the  premises  from  the  defendant  to  himself,  dated  Oc- 
tober 8, 1864,  and  proved  that  on  the  11th  of  the  same  October 
he  entered  into  possession  thereof,  where  he  has  ever  since 
remained. 

The  defendant  was  permitted  to  show  that  there  was  a  ver- 
bal reservation  of  said  potatoes  growing  on  said  land  at  the 
time. of  the  execution  of  his  deed  to  the  plaintiff. 

This  evidence  was  inadmissible.  A  parol  reservation  of 
fixtures  or  growing  crops,  before  or  at  the  time  of  the  delivery 
of  the  deed,  is  not  admissible  in  evidence  to  alter  or  control 
the  effect  of  the  deed.  If  the  agreement  was  before  the  execu- 
tion and  delivery  of  the  deed,  it  is  merged  in  the  final  deter- 
mination of  the  parties,  as  evidenced  by  the  deed.  If  it  was 
made  at  the  time  of  the  delivery,  it  must  be  regarded  as  an 
exception  or  reservation,  and  being  repugnant  to  the  terms 
and  effect  of  the  deed,  is  void:  Noble  v.  Bosworth,  19  Pick.  314. 
A  parol  reservation  of  the  manure  upon  a  farm,  made  either 
before  or  at  the  time  of  making  the  deed,  cannot  control  the 
legal  effect  and  operation  of  the  deed;  and  parol  evidence  tend- 
ing to  show  such  a  reservation  is  inadmissible  to  affect  the 
force  of  the  conveyance:  Crouch  v.  Fowle^  9  N.  H.  219  [32  Am. 
Dec.  350];  Austin  v.  Sawyer^  9  Cow.  39. 

At  the  date  of  the  defendent's  deed  to  the  plaintiff,  Goss 
was  the  tenant  at  will  of  the  former.  The  tenant  at  will, 
having  planted  during  his  tenancy,  is  entitled  to  the  products 
of  his  planting.  Neither  party,  by  determining  the  tenancy, 
can  unfairly  prejudice  the  other  in  regard  to  rents  or  emble- 
ments. If  the  lessee  terminate  before  the  day  on  which  rent 
LB  due,  he  must  pay  up  the  rent  to  that  day;  when  the  lessor 
determines  the  rent  at  such  a  time,  he  loses  his  rent.  If  the 
lessor  determines  the  tenancy  before  the  wheat  or  other  pro* 
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duce  is  reaped  or  gathered,  the  lesaee  shall  have  the  emble* 
ments,  and  free  ingress,  egress,  and  regress  to  take  them  away; 
but  when  the  lessee  determines  the  tenancy  at  such  a  time,  he 
loses  the  emblements:  Davis  v.  Thompeorij  13  Me.  209;  Shev' 
bume  V.  JoneSj  20  Id.  70;  1  Cruise  on  Real  Estate,  tit.  9,  o.  1, 
sec.  14;  4  Kent's  Com.  110. 

Where  a  tenant,  holding  for  an  uncertain  time,  sows  the 
land,  he  is  entitled  to  the  crops  as  emblements.  If  the  plain- 
tiff had  notice  of  the  tenancy  at  will  of  Goss  at  the  time  of  the 
deed  to  him,  he  cannot  defeat  the  right  of  Goss  to  his  crops: 
Davis  V.  BrocUebankj  9  N.  H.  73. 

The  ruling  that  a  parol  reservation  of  the  potatoes  at  or 
prior  to  the  execution  of  the  deed  is  valid  was  erroneous,  and 
a  new  trial  must  be  had. 

Exceptions  sustained.  * 

Kent,  Walton,  Babrows,  Danfobth,  and  Tapley,  JJ., 
concurred. 


Reservation  ot  Obowdto  Cbops  need  not  be  bt  Deed  or  nr  Writ- 
mo,  but  it  ifl  otherwise  aa  to  the  natural  products  of  the  earth,  which  grbw 
Bpontaneoualy,  such  as  trees,  etc:  Badeenstoaa  v.  Siahler,  75  Am.  Dec  69S^ 
and  seo  note  598;  Fl^  v.  Conrad,  93  Id.  588. 

Emblements,  Right  of  Tenant  for  Life  to:  Miles  v.  MUeSf  64  Am.  Deo. 
369,  note. 

Conveyance  of  Land  Carries  Profertt  in  Crop  Growing  thxeeon  to 
Grantee,  notwithstanding  an  agreement  in  writing  previously  signed  by 
the  parties  reserving  the  growing  crop  to  the  vendor:  Turner  v.  Coolt  85  Am. 
Dec.  449,  and  note  452. 


KiLGORB  V.  Wood. 

[56  Maine,  160.] 

Oni  of  Two  Tenants  in  Common  of  Chattels,  Who  Maintainb 

8I0N  THEREOF,  and  does  what  is  necessary  to  preserve  them  from  loss 
and  depreciation,  will  not  be  deemed  guilty  of  a  conversion,  nor  liable 
in  trover  at  the  suit  of  the  co-tenant,  although  he  acted  against  the  lat- 
ter's  consent. 

One  Tenant  in  Common  of  Chattel  Profertt  cannot  Maintain  Tro- 
ver against  the  vendee  of  the  original  co-tenant,  while  he  remainE  in 
possession  of  the  property,  although  claiming  it  aa  sole  owner. 

Tbovsb  for  certain  logs.    The  opinioD  Btatei  the  case. 

8.  F.  Oibsonf  for  the  plaintiff. 
D.  Hamm(m$f  for  the  defendant. 
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By  Courts  Babbows,  J.  The  logs  for  which  thiB  action  of 
trover  is  brought  were  cut  on  land  owned  in  common,  and  un- 
divided, by  one  William  W.  Bragg  and  the  plaintiff,  the  plain- 
tiff owning  two  thirds  and  Bragg  one  third  of  the  land.  The 
defendant,  as  agent  for  the  Lewiston  Steam  Mill  Company,  in 
November,  1865,  bargained  for  them  before  they  were  cut,  with 
Bragg,  who  agreed  to  sell  and  deliver  them  at  a  stipulated 
price  on  the  banks  of  Bear  River.  They  were  worth  one  dol- 
lar pcir  thousand  on  the  stump,  and  six  dollars  when  delivered 
as  stipulated.  JBragg  received  finom  the  defendant  an  advance 
of  twelve  hundred  dollars  on  the  timber,  at  the  time  of  the 
bargain,  and  employed  one  Widbur  to  get  it  to  the  banks  of 
the  river,  at  five  dollars  per  thousand.  Widbur  was  paid  by 
the  defendant,  the  amount  to  be  paid  being  settled  by  him 
with  Bragg.  Bragg  testifies  that  he  informed  Alvah  Kilgore^ 
the.  father  and  agent  of  the  plaintiff  (who  being  out  of  health, 
lives  with  his  father,  and  intrusts  the  management  of  his 
business  to  him),  of  this  sale,  on  the  day  it  was  made;  that 
he  told  Alvah  that  he  could  not  pay  plaintiff  then,  but  would 
in  the  spring,  and  that  Alvah  made  no  objection,  either  to  the 
sale  or  to  the  time  of  payment  This  Alvah  denies,  but  ad- 
mits that  he  knew  that  Widbur  drew  timber  from  the  sam& 
land  for  Bragg  the  winter  before,  which  the  Lewiston  Steam 
Mill  Company  had,  and  that  he  knew  of  this  transaction 
about  the  time  they  commenced  operating.  It  appears  that 
the  timber  was  all  drawn  past  the  house  occupied  by  the 
plaintiff  and  his  father,  and  landed  upon  the  bank,  about  fifty 
rods  from  the  house,  on  land  belonging  to  Alvah  Kilgore'a 
wife;  and  it  cannot  be  doubted  that  both  the  plaintiff  and  his 
father  were  fully  cognizant  of  the  operation  and  its  purpose 
throughout  its  entire  progress.  Yet  neither  of  them  inter- 
posed any  objection  or  claimed  any  right  in  or  lien  on  the  logs, 
until  the  defendant  came  in  the  spring  to  turn  the  logs  into 
the  river. 

The  plaintiff  now  claims  that  he  alone  was  entitled  to  the 
possession  of  the  timber  (notwithstanding  it  was  cut  upon 
land  owned  by  him  in  common  with  Bragg,  the  defendant's 
vendor),  by  virtue  of  an  agreement  made  between  himself 
and  Bragg,  November  15, 1864,  whereby  the  plaintiff  agreed  to 
sell  the  land  to  Bragg  for  $75  cash  down,  $100  in  January, 
1865,  and  $225  in  April,  1865,  containing  also  the  following 
provision:  ''And  all  timber  or  lumber  is  to  be  holden  to  him, 
the  aaid  Stephen  P.  Kilgore,  either  on  the  landing  of  the  lam« 
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ber  at  the  river  or  at  the  mill/'  There  is  a  farther  stipula- 
tion that  "  said  Kilgore  is  to  give  the  said  Bragg  a  good  and 
sufficient  deed  soon  as  convenient  or  possible,  said  timber  to 
be  holden  for  said  payments  to  all  intents  and  purposes." 

Bragg  had  paid  only  $125  on  the  agreement, — had  never 
received  a  deed  from  plaintiff  nor  called  for  one. 

Under  these  circumstances,  the  defendant  came  to  the  land- 
ing  in  the  spring  of  1866  to  turn  the  logs  into  the  river,  which 
is  a  rapid  and  narrow  one,  capable  of  being  driven  only  in 
the  spring;  and  while  he  was  thus  engaged,  .the  plaintiff's 
agent  forbade  his  doing  it,  thus  first  making  known  the  plain- 
tiff's  claim  on  the  timber.  The  defendant  persisted  in  turn- 
ing the  logs  into  the  river,  saying  that  plaintiff's  claim  was  as 
good  at  Lewiston  as  it  was  there;  and  this  suit  was  com- 
menced forthwith,  long  before  the  logs  could  have  arrived  at 
Lewiston. 

It  is  not  necessary  to  decide  in  this  case  whether,  if  the 
plaintiff's  claim  of  Uen  upon  all  the  timber  cut  on  the  com- 
mon land  could  be  sustained,  he  has  so  conducted  as  to  pre- 
clude him  from  asserting  it,  or  has  ratified  Bragg's  sale  to  the 
defendant.  A  fair  construction  of  the  plaintiff's  agreement 
with  Bragg  will  not  extend  the  plaintiff's  lien  to  the  interest 
which  Bragg  previously  had  in  the  timber  as  tenant  in  com- 
mon with  the  plaintiff  of  the  land  on  which  it  was  cut  The 
agreement  provides  for  a  sale  of  the  plaintiff's  interest  in  the 
land  to  his  co-tenant  Bragg,  and  the  lien  reserved  to  secure 
the  payments  attaches  to  the  plaintiff's  two  thirds  of  the  tim- 
ber only.  To  hold  it  valid  and  binding  on  Bragg's  third  as 
against  his  grantee  would  be  to  ignore  the  statute  requiring 
mortgages  of  personal  property  to  be  recorded.  The  operation 
upon  the  common  land  was  carried  on  by  Bragg  with  the  con- 
sent of  his  co-tenant,  the  plaintiff.  The  existence  of  this 
agreement  and  the  reservation  of  the  lien  upon  the  timber, 
both  at  the  landing  and  at  the  mill,  proves  this  beyond  ques* 
tion.  Bragg  and  the  plaintiff,  then,  were  owners  of  the  tim- 
ber as  tenants  in  common.  •  The  purchase  from  Bragg  made 
the  defendant,  at  the  worst,  a  tenant  in  common  with  the 
plaintiff  therein.  In  this  condition  of  things,  the  plaintiff 
assumed  to  prevent  his  co-tenant,  the  defendant,  from  turning 
the  logs  into  the  river.  The  defendant  scarcely  denying  the 
plaintiff's  claim,  but  saying  it  was  as  good  at  Lewiston  as  it 
was  there,  declined  to  yield  to  this  assumption,  maintained 
his  possession  of  the  common  property,  and  proceeded  to  do 
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what  was  necessary,  as  it  appears,  to  save  it  from  a  heavy 
depreciation,  to  wit,  to  drive  it  out  of  Bear  River  while  the 
season  and  the  state  of  the  water  permitted.  Hereupon  an 
action  of  trover  is  brought  against  him  by  his  co-tenant. 
When  the  action  was  commenced,  the  defendant  was  in  pos- 
session of  the  property,  and  doing  his  best  for  its  preservation. 
As  between  tenants  in  common,  here  is  no  proof  of  a  conver- 
sion. 

It  is  settled  that  trover  will  not  lie  against  the  vendee  of  the 
original  co-tenant  while  he  remains  in  possession  of  the  prop- 
erty, although  claiming  it  as  sole  owner:  Dain  v.  Cowing^  22 
Me.  847  [89  Am.  Dec.  585];  QVbeH  v.  Diekenon,  7  Wend.  449 
[22  Am.  Dec.  592]. 

The  action  was  at  all  events  prematurely  brought. 

Plaintiff  nonsuited. 

Kbmt,  Dickbbson,  Danfobth,  and  Taplby,  JJ.,  conourred. 


AcnoRs  BiTWuar  Ck>/neMAirrB:  See  Fijiiei  ▼.  AWaon,  86  Am.  Dea  6^ 
ftod  note  66;  Orane  v.  Waggoner,  S9  Id.  493,  and  note  494. 

Tknants  Df  Common  abb  Sdolab  to  Paxthkbs  in  reference  te  the 
right  to  sue  each  other,  and  the  mode  of  doing  so;  and  the  mlea  of  law  gov* 
eming  actions  between  the  latter  apply  with  eqnal  force  to  aotionfl  betweea 
the  former:  HandUon  ▼.  Obmn^  92  Am.  Dec  724. 

TbOVSR  OUUffNOT  BB    MADrTADTBD  BT  OnB   TbBAHT  DT    CoMMON  AOADCR 

€k>-TBNAKT  for  taking  all  or  any  portion  of  the  cropsi  and  merely  withheld* 
ing  them,  and  refusing  to  allow  the  former  to  participate  in  the  nae  of  themt 
BaOou  ▼.  JSTafei  93  Am.  Dec  43& 


Lawbenob  V.  OOOKB. 

[M  lunm,  U7.] 

Vbbbaii  Fbomzbb  to  Mabbt  WTTHDr  FdiOB  Ybabs  IB  not  Von>  by  the 
statute  of  frands,  it  not  appearing  that  the  parties  nnderstood  that  the 
promise  was  not  to  be  performed  within  one  year. 

Plaintdtf  Df  AonoN  iob  Bbbach  ot  Pbomibb  to  Mabbt  mat  Show 
the  peonniary  ability  of  the  defendant  to  afford  her  a  comfortable  sup- 
port, as  one  of  the  elements  of  damage  sustained  by  his  failure  to  per- 
form his  contract. 

iBSTBUOnON    TO    JUBT    THAT,    TS    EmMATDia    DaMAOBS    fOB    BbBAOB   OI 

Pbomisi  to  marry,  they  might  take  into  consideration  any  unjust 
imputation  upon  tiie  plaintiff's  character,  is  unobjectionable,  whether 
there  was  or  was  not  any  evidence  upon  which  to  predicate  it. 
CamwrtAsom  AamorDnro  Bbbaoh  of  Pbomise  to  Mabbt  mat  bb  Oivxv 
or  Btidbnob  in  aggravation  of  damages,  whether  they  ooomrad  belof% 
at  the  time^  or  after  the  breach. 
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PLAnrmr  nr  AcnoN  vob  Bbbach  of  Pbomibb  mat  Rmaofwma,  Suob  Dam* 

AGES  aa  would  place  her  in  as  good  a  condition  peoimianly  as  she  wivnld 
have  been  in  if  the  contract  to  marry  had  been  falfilled. 
Flaintiit's  TssTDcoirr,  in  Actfion  vob  Bbkagh  ot  Pbomibb,  as  to  Deo- 
XiABAHons  made  to  the  plaintiff  by  the  defendant's  mother,  in  the  de- 
fendant's absence,  and  not  eommnnicated  to  him,  is  inadmissible,  either 
as  tending  to  prove  the  alleged  promise  on  the  part  of  the  defendant^  or 
that  on  the  part  of  the  plaintiff. 

Assumpsit  for  breach  of  promise  of  marriage.  The  opinion 
states  the  case.  Verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

Shepley  and  Stroutj  for  the  defendant. 
A,  Lihbey  and  L.  Clay,  for  the  plaintiff. 

By  Court,  Dickebson,  J.    AMiumprit  for  an  alleged  breach 
\  of  promise  of  marriage. 

Several  questions  are  reserved  by  the  defendant. 

1.  That  the  verbal  promise  proved  is  void  by  the  statute  of 
firauds,  as  it  was  not  to  be  performed  within  a  year.  The  tes- 
timony upon  this  point  was,  that  the  defendant  said  to  the 
plaintiff  that  he  was  not  able  to  marry  her  then,  but  promised 
to  marry  her  within  four  years.  It  is  obvious  that  this  prom- 
ise might  have  been  performed  within  a  year;  and  it  does  not 
appear  that  the  parties  understood  that  it  was  not  to  be  per- 
formed within  that  time.  It  is  well  settled  that  such  a  prom- 
ise need  not  be  in  writing:  Linacott  v.  Mclniirej  15  Me.  201 
[33  Am.  Dec.  602]. 

2.  Exception  is  also  taken  to  the  instruction  of  the  judge 
that  evidence  of  the  defendant's  property  was  admissible  to 
show,  among  other  things,  the  injury  to  the  plaintiff's  affec- 
tions, or  the  mortification  and  pain  resulting  from  the  breach. 
It  was  competent  for  the  plaintiff  to  show  the  pecuniary  ability 
of  the  defendant  to  afford  her  a  comfortable  support,  as  one  of 
the  elements  of  the  damage  she  had  sustained  by  his  fiedlure 
to  perform  his  contract.  The  instruction  simply  stated  an 
inference  which  the  jury  had  a  right  to  draw  from  the  evi- 
dence without  such  instruction;  the  greater  the  defendant's 
pecuniary  ability,  other  things  being  equal,  the  stronger  would 
naturally  be  her  hopes  of  happiness  from  the  alliance,  and  the 
deeper  would  be  the  wound  to  her  feelings  from  the  contrast  of 
disappointment.    The  instruction  was  unexceptionable. 

8.  The  judge  instructed  the  jury  that  in  estimating  the  dam- 
ages they  might  take  into  consideration  any  unjust  imputation 
upon  the  plaintiff's  character.    This  inftractioD  is  claimed  to 
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be  erroneous.  It  Is  also  Buggested  that  there  ia  no  evidence 
upon  which  to  predicate  it.  If  there  is  not,  the  defendant  could 
not  have  been  damaged  bj  it,  and  has  no  legal  ground  of  com- 
plaint on  account  of  it;  but  if  there  is  such  evidence,  the  in- 
struction was  clearly  correct. 

The  circumstances  which  attend  a  breach  of  promise  of  mar^ 
riage  may  be  given  in  evidence  in  aggravation  of  damages, 
whether  they  occurred  before,  at  the  time,  or  after  the  breach: 
Baldy  v.  Stratton,  11  Pa.  St.  816. 

Seduction,  produced  under  color  of  a  promise  of  marriage, 
is  admissible  to  aggravate  the  damages:  Paul  v.  Frazierj  3 
Mass.  73  [3  Am.  Dec.  95]. 

Evidence  showing  the  circumstances  of  contumely  and 
aggravation  which  attend  the  refusal  of  a  party  to  perform  a 
contract  of  marriage  is  admissible,  though  it  may  involve 
a  slander,  whether  actionable  or  not:  Chesley  v.  Cheiley^  10 
N.  H.  327. 

In  the  exercise  of  their  right  to  draw  inferences  from  the 
facts  proved,  it  was  competent  for  the  jury,  in  the  case  at  bar, 
in  estimating  the  damages,  to  consider  the  period  of  time  that 
had  elapsed  pending  the  engagement,  the  intimacy  of  the  par- 
ties, the  frequency  of  the  defendant's  visits,  the  time,  place, 
and  circumstances  of  making  such  visits,  and  the  imputations, 
if  any,  cast  upon  the  plaintiff's  character,  under  these  cir- 
cumstances, by  the  defendant's  denial  on  oath  that,  notwith- 
standing all  these  considerations,  he  never  promised  or  in- 
tended to  marry  her.  The  jury,  by  their  verdict,  discredited 
this  part  of  the  defendant's  testimony,  and  doing  so  they  had 
a  right  to  regard  it  as  an  attempt  on  the  part  of  the  defendant, 
in  the  most  public  and  solemn  manner,  to  excite  groundless 
suspicions  against  the  plaintiff's  character. 

4.  The  instruction  complained  of,  that  the  defendant,  in 
case  of  a  breach  of  his  promise,  was  bound  to  put  the  plaintiff 
in  as  good  condition  as  if  the  contract  had  been  performed, 
must  be  taken  as  referring  to  her  pecuniary  condition.  Her 
loss  of  pecuniary  support  is  one  of  the  elements  of  damages. 
Evidence  of  the  defendant's  pecuniary  ability  was  properly 
introduced  to  show  the  probable  character  of  such  support. 
No  inquiry  was  instituted  into  his  habits  or  temper,  and  no 
evidence  introduced  to  show  whether  the  marriage  would 
prove  a  fortunate  or  unfortunate  one  for  the  plaintiff,  in  other 
respects.  The  jury  must  be  presumed  to  have  understood  this 
*jDBtruction  to  be  applicable  to  the  evidence  upon  the  subject 
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to  which  it  related,  and  not  to  have  indulged  in  vague  specu- 
lations not  warranted  by  the  evidence.  The  instruction  caUed 
for  the  judgment  of  the  jury  upon  the  question  of  the  pecu- 
niary value  to  the  plaintiff  of  a  matrimonial  alliance  with  the 
defendant,  and  the  jury  must  have  so  understood  it.  In  this 
view  of  the  case,  the  instruction  was  unobjectionable. 

5.  The  defendant  further  objects  that  the  plaintiff  was  per- 
mitted to  testify  that,  while  at  the  defendant's  mother's,  the 
latter  said  to  her  that,  when  she  was  gone,  she  should  leave 
her  husband  in  the  plaintiff's  hands,  feeling  he  would  be  in 
good  hands,  and  that  she  should  give  the  plaintiff  her  prop- 
erty.   To  this  the  plaintiff  made  no  reply. 

If  the  defendant  is  liable,  it  is  in  virtue  of  his  own  personal 
promise,  which  is  to  be  proved  by  his  acts  and  declarations 
and  conduct  toward  the  plaintiff.  His  parents  could  not  bind 
him  by  any  declarations  they  might  make,  or  opinions  they 
might  express,  in  his  absence,  and  without  his  knowledge. 
They  might  wish  to  promote  an  alliance  repugnant  to  his 
wishes  and  intentions.  Their  naked  declarations  touching 
the  relation  between  him  and  the  plaintiff,  made  in  his  ab- 
sence, make  no  part  of  the  tea  gt%tXy  and  are  not  admissible  to 
prove  a  promise  by  him. 

The  defendant's  mother,  moreover,  was  a  competent  wit- 
ness. Now  that  parties  are  witnesses,  it  would  be  an  unwar- 
rantable relaxation  of  the  rules  of  evidence  to  sustain  the 
admission  of  the  declarations  in  question  to  prove  a  promise 
by  the  defendant. 

Nor  is  this  difficulty  removed  on  the  ground  that  the  testi- 
mony is  admissible  to  prove  a  promise  by  the  plaintiff.  She 
is  a  competent  witness,  and  could  testify  to  such  promise,  if 
any  was  made  by  her,  or  to  her  demeanor  toward  him  as  a 
suitor.  It  is  not  competent  for  her  to  testify  to  the  declara- 
tions of  other  competent  witnesses,  in  order  to  lay  the  founda- 
tion for  corroborating  her  testimony,  by  leaving  the  jury  to 
infer  a  promise  on  her  part  from  her  silence  when  such  decla- 
rations were  made.  In  the  cases  cited  by  the  plaintiff's  coun- 
sel, the  promise  of  the  woman  was  inferred  from  her  presence 
when  the  offer  was  made,  and  the  consent  of  her  parents 
asked,  without  her  making  any  objection,  her  subsequent  re- 
ception of  the  suitor's  visits,  or  her  demeanor  toward  him,  in 
his  presence,  as  one  betrothed.  After  a  somewhat  extended 
examination  of  the  authorities,  we  have  not  been  able  to  find 
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any  case  which  authorises  the  admiadoii  of  the  testimony 
complained  of. 

The  exceptions  upon  this  point  must,  therefore,  he  sustained; 
and  as  there  must  be  another  trial  of  the  case,  it  is  unneces- 
sary to  consider  the  motion  to  set  aside  the  verdict,  as  against 
the  weight  of  evidence,  or  for  excessive  damages. . 

Exceptions  sustained,  and  a  new  trial  granted. 

Appleton,  C.  J.,  and  Cuttino,  Kent,  and  Tapley,  JJ.,  con* 
curred. 

Walton  and  Babbows,  JJ.,  did  not  concur. 


PROMISB  TO  Marrt,  Achon  FOR  Brbach  OF:  Bumham  ▼.  Ccrmoellt  St 
Am.  Deo.  529,  and  extended  note  532. 

Bkkach  of  Pbomisb  to  Mabbt,  what  may  be  considered  in  aggravation 
of  damages:   White  v.  Thomas,  80  Am.  Deo.  347,  and  note  354. 

It  is  Good  Dkfinsb  to  Action  fob  Bbsach  of  Promisb  to  IdARBT  thai 
the  plaintiff  fraudulently  oonoealed  from  the  defendant  the  fact  that  the  had 
been  delivered  of  a  baataid  child:  BeUy.  Eakm^  92  Am.  Deo.  329. 


Treat  v.  Union  Insueanob  Company. 

[66  Maims,  28L] 

B«nu>KV  OF  Pboof  is  not  xtfon  Plaintift,  in  an  action  on  a  policy  of  in- 
raranoe  npon  a  veesel,  to  show  in  the  first  instance  the  seaworthiness  of 
the  vessel  at  the  inception  of  the  voyage,  it  being  presumed  that  all 
things  are  as  they  should  be  in  this  respect.  But  the  burden  of  proof 
would  be  changed  if  it  appeared  that  the  vessel,  without  being  subjected 
to  any  stress  of  weather,  or  to  any  unusual  buffeting  of  the  seas,  or  other 
extraordinary  peril,  had  suddenly  foundered,  and  gone  down  with  all 
sails  set,  shortly  after  leaving  port. 

AxBKDMKNT  AT  Any  Timb  Pbevious  TO  FiMAL  Hkabiivg  before  the  full 
court  of  a  mere  report  of  the  evidence,  made  upon  a  motion  to  set  aside 
the  verdict  as  being  against  evidence,  is  proper  and  unobjectionable. 

Abbumpsit  on  a  policy  of  insurance  upon  a  veBsel.  The 
yesBcl  was  delayed  in  port  for  several  days  on  account  of  head 
winds  and  bad  weather,  and  foundered  the  next  day  after 
leaving  port,  with  all  sails  set.  The  judge  declined  to  in- 
struct the  jury,  as  requested  by  the  defendant,  that  the  burden 
of  proof  was  on  the  plaintiff  to  show,  in  the  first  instance,  that 
the  vessel  was  seaworthy  at  the  inception  of  the  voyage;  but 
did  instruct  them  that  the  vessel  was  presumed  to  be  sea- 
worthy at  the  commencement  of  the  voyage.  The  defendant 
alleged  exceptions. 
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N.  Abbott  and  Wilson^  tor  the  defendants. 

Jewettj  for  the  plaintifil 

By  Court,  Barrows,  J.  The  poeition  assomed  hy  the  de- 
fendants that  the  burden  of  proof  was  on  the  plaintiff  to  show, 
in  the  first  instance,  the  seaworthiness  of  the  vessel  at  the 
inception  of  the  voyage,  and  the  instruction  requested  in  con- 
formity therewith,  were  not  correct.  In  the  outset,  the  pre- 
Fumption  is,  that  all  things  are  as  they  should  be  in  that 
respect:  Taylor  v.  Lowell^  8  Mass.  347  [3  Am.  Dec.  141];  Padr 
dock  V.  Franklin  Ins.  Co.y  11  Pick.  226.  If  anything  appear 
in  the  evidence  relating  to  the  manner  and  circumstances  of 
the  loss  to  repel  that  presumption,  and  change  the  burden  of 
proof  as  to  seaworthiness,  it  would  be  for  the  defendant  to  call 
the  attention  of  the  court  thereto,  and  request  instructions 
<iependent  upon  the  finding  by  the  jury  of  the  facts  upon 
which  he  relies;  that  the  burden  of  proof  in  this  respect  would 
be  changed  if  it  appeared  that  the  vessel,  without  being  sub- 
jected to  any  stress  of  weather,  or  to  any  unusual  buffeting 
of  the  seas,  or  other  extraordinary  peril,  had  suddenly  foun- 
dered, and  gone  down  with  all  sails  set,  shortly  after  leaving 
port,  is  undoubtedly  true:  Paddock  v.  Franklin  Ins,  Oo.j  supra. 
But  whether  that  was  this  case  or  not  was  for  the  jury  to 
determine,  and  no  request  for  instructions  based  upon  such  a 
contingency  seems  to  have  been  made.  The  exceptions  must 
be  overruled. 

We  see  no  objection  to  amending  a  mere  report  of  the  evi- 
dence given  at  the  trial,  and  reported  upon  a  motion  to  set 
aside  the  verdict  as  against  evidence,  at  any  time  before  the 
case  comes  on  for  a  final  hearing  before  tiie  court,  if  it  is 
made  to  appear,  to  the  satisfaction  of  the  judge  presiding  at 
the  trial,  that  truth  requires  that  it  should  be  amended. 

With  regard  to  the  motion  for  a  new  trial  on  that  ground 
in  this  case:  while  a  review  of  the  testimony  makes  the  foun- 
dering of  the  vessel,  under  the  circumstances  described,  seem 
not  a  little  mysterious,  and  we  might,  perhaps,  be  inclined  to 
differ  from  the  jury  as  to  her  seaworthiness  at  the  inception 
of  the  voyage,  still,  it  was  a  question  for  them  to  i>ass  upon, 
and  we  cannot  say  that  their  decision  was  so  palpably  against 
the  evidence  as  to  justify  us  in  setting  aside  the  verdict 
Motion  and  exceptions  overruled. 
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AppLBTONy  C.  J.,  Waltoh,  DiGKiBflOirt  and  Dahiobth,  JJ«, 
ooncurred. 

Kent,  J.i  dissented. 


What  Lo&sm  amm  ob  amm  hot  wiTHnr  ILkBim  Foucnr  or  ImnuaoK 
jreraAante*  etc  /lu.  Co.  v.  SkUSio,  85  Am.  Dm.  401»  and  omm  ooUaoted  1m 
Dole  600. 

SxAwoBTHnnm  n  Fbmsumxd  nr  Pouor  ov  Inbubahobx  ffcaok  t.  Awm 
/lit.  Co.,  85  Am.  Deo.  240,  and  oasee  collected  in  note  251. 

WaIVXB    OV   SxAWOBTHUnUB    IN    POLIOT    OV    JjXBUtLASCKl    LopmB  T.  ^tM 

MuL  Ins.  Co.,  58  Am.  Dec  672,  note. 

Power  and  Durm  of  MAffnni  with  Rbbpiot  to  Salb  ov  Insitbsd 
Vbbel:  Stephauon  v.  Paeyie  MwL  Im.  Cb.,  83  Am.  Dea  681,  and  eaaaa  col- 
lected in  note  688^ 
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166  Mains,  2S4.] 

Thbovoh-tiokxts  otbb  Sktkbal  Distinct  Linis  ov  Pa88aox  Tranb- 
roKTATiON,  iaeaed  in  the  form  of  coupons,  and  recogniied  by  the  proprie- 
tors of  each  line,  are  to  be  regarded  as  distinct  tickets  for  each  line  sold 
by  one  as  agent  for  the  others;  and  the  rights  and  liabilities  of  the  par- 
ties are  the  same  as  if  the  purchase  had  been  made  at  the  stations  of  the 
respective  lines.  But  railroads  may  so  issue  their  tickets,  and  so  conduct 
themselves,  as  to  have  the  purchasers  understand  that  they  undertake 
for  the  whole  route,  in  which  case  they  will  be  held  responsible  to  that 
extent. 

DiOKn  ov  Garb  Rbquirxd  ov  Ck>MMON  Carbixrs  Drfindb  somewhat 
upon  the  value  and  importance  of  what  is  to  be  carried.  The  greater 
the  value  to  be  transported,  the  greater  need  of  care  and  caution  on  the 
part  of  the  carrier.  If  the  business  is  of  the  highest  moment^  that  is, 
the  transportation  of  passengers,  then  the  skill,  care,  and  diligence  should 
be  in  proportion  thereto. 

Railroad  Ck)MPANT,  as  Passbnobr  Carrier,  is  Bound  to  the  most  exact 
care,  not  only  in  the  management  of  its  trains  and  cars,  but  also  in  the 
structure  and  care  of  its  track,  and  in  all  subsidiary  arrangements 
necessary  to  the  safety  of  passengers;  and  a  wharf,  which  is  a  passage- 
way for  those  going  to  and  from  the  cars,  is  a  subsidiary  arrangement^ 
wldch  passengers  have  a  right  to  require  to  be  safe. 

Case  for  injury  alleged  to  have  been  caused  by  the  defend- 
ant's negligence.  The  material  facts  appear  in  the  opinion. 
The  jury,  among  other  things,  were  instructed  as  follows: 
'*  Common  carriers  of  passengers  are  required  to  exercise  the 
strictest  care  which  is  consistent  with  the  reasonable  perform- 
ance of  their  contract  of  transportation.  While  they  are  not 
bound  to  insure  the  absolute  safety  of  their  passengers,  they  are 

required  to  make  use  of  such  safeguards  for  the  protection  of 
AM.  naa  Vol.  xoyi--» 


\ 
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their  paMengera  as  science  and  art  have  devised,  and  as  experi- 
ence has  proved  to  be  efficacious  in  accomplishing  their  object 
It  is  not  sufficient  that  they  exercise  slight,  common,  or  even 
great  care.  They  have  discharged  their  duty  only  when  they 
have  employed  idl  the  means  reasonably  in  iJieir  power  to  pre- 
vent accident.  To  render  them  liable  for  an  injury  to  passen- 
gers while  under  their  charge,  it  is  not  necessary  that  they  be 
guilty  of  gross  or  great  negligence;  it  is  enough  if  the  accident 
was  caused  solely  by  any  negligence  on  their  part,  however 
slight,  if,  by  the  exercise  of  the  strictest  care  or  precaution, 
reasonably  within  their  power,  the  injury  would  not  have  been 
sustained."  Also, ''  that  the  arrangements  between  the  sev- 
eral connecting  companies,  by  which  each  sold  tickets  through, 
only  imposed  on  each  the  obligation  to  carry  passengers  over 
its  own  portion  of  the  entire  route."  The  verdict  was  for  the 
plaintiff,  and  the  defendant  alleged  exceptions. 

Nathan  Webbj  for  the  defendant. 
Jewetty  for  the  plaintiff. 

By  Court,  Appleton,  C.  J.  This  was  an  action  on  the  case 
against  the  defendants  for  negligence. 

It  appeared  in  evidence  from  the  plaintiff  that  she,  on  the 
10th  of  August,  1866,  purchased  at  Lawrence,  Massachusetts, 
a  through-ticket  from  that  place  to  Belfast,  in  this  state,  for 
which  she  paid  four  dollars;  that  the  ticket  so  purchased  was 
on  one  piece  of  paper,  but  creased  for  three  different  tickets; 
that  one  part  of  the  ticket  was  taken  by  the  conductor  on  the 
Boston  and  Maine  railroad,  soon  after  she  entered  the  cars  at 
Lawrence;  that  a  second  part  was  taken  at  South  Berwick  by 
the  conductor  of  the  defendant  corporation,  and  the  third  part 
on  board  the  steamer  between  Portland  and  Belfast;  that  she 
arrived  about  eleven  o'clock  at  night  at  the  defendants'  depot 
at  Portland,  where  the  cars  stopped;  that  she  left  the  cars 
there  to  walk  to  the  steamboat  Regulator,  which  lay  at  the  end 
of  a  wharf  contiguous;  that  the  way  to  the  steamboat  was 
dark;  that  she  proceeded  in  company  with  other  passengers 
from  the  depot  to  the  place  of  embarkation  without  accident, 
until  within,  as  she  judged,  from  ten  to  fifteen  feet  of  the  edge 
of  the  wharf,  when,  as  she  was  walking  along  a  level  surface, 
without  warning  of  any  danger,  she  stepped  her  foot  into  a 
hole  or  opening  in  the  planking  of  the  wharf,  over  which  she 
was  passing,  and  fell  backward  and  fainted;  that  it  was  found 
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on  ezamination  that  the  small  bone  of  her  right  leg  had  been 
fractured,  and  her  right  ankle  sprained  and  lamed,  and  that 
her  back  and  side  were  wrenched  and  lamed;  that  it  was  a 
considerable  distance  from  where  the  passengers  left  the  cars 
to  the  place  where  they  go  on  board  the  boat;  that  she  heard 
no  directions  nor  instructions  by  any  officer  of  the  railroad  or 
steamboat  about  getting  from  the  cars  to  the  boat,  nor  saw  any 
one  to  guide  her,  and  that  no  one  accompanied  her  with  a 
light;  and  that  she  had  been  over  this  route  twice  before. 

It  was  admitted  that  an  arrangement  for  the  sale  of  through- 
tickets  and  division  of  the  price  existed  between  the  steamboat 
and  railroad  companies  over  which  the  plaintiff  passed,  and 
that  the  baggage  of  passengers  was  checked  through;  and  that 
the  wharf  from  which  the  steamboat  sailed,  and  on  which  the 
plaintiff  was  when  ii^ured,  was  the  property  of  the  defendant 
corporation. 

It  was  in  evidence  that  the  distance  from  the  place  where 
the  cars  stopped  in  the  depot,  at  Portland,  to  the  steamboat, 
was  about  forty  rods,  and  that  the  defendants  had  a  side-track 
running  from  their  main  track,  near  the  depot,  to  within  six 
or  eight  feet  of  the  steamboat;  that,  until  within  four  or  five 
years,  passenger-cars  had  been  run  down  this  side-track  to  the 
steamboat;  but  that  since  that  time  the  use  of  the  side-track 
for  passenger-cars  had  been  discontinued;  and  that  it  was  still 
and  had  constantly  been  used  for  running  freight  and  baggage 
cars  to  the  steamboat. 

The  defendants  introduced  evidence  tending  to  show  that  at 
the  entrance  to  the  steamboat  wharf  was  a  guide-board,  or  sign, 
indicating  the  way  to  the  steamboat. 

There  was  evidence  introduced  tending  to  show  that  the 
wharf  was  in  good  condition,  and  that  it  was  amply  lighted, 
and  evidence  to  the  contrary. 

1.  The  through-tickets  in  the  form  of  coupons,  purchased  at 
Lawrence,  entitled  the  plaintiff  to  pass  over  tlie  defendants' 
road.  They  are  to  be  regarded  as  distinct  tickets  for  each 
road,  sold  by  the  first  company  as  agents  for  the  other  com- 
panies. The  rights  and  liabilities  of  the  parties  are  the  same 
as  if  the  purchase  had  been  made  of  the  defendants  at  their 
station:  Schopman  v.  Boston  and  Worcester  R.  R.  Co,y  9  Cush. 
24  [55  Am.  Dec.  41];  Sprague  v.  Smith,  29  Vt.  421  [70  Am. 
Dec.  424];  Hood  v.  New  York  &  N.  H.  R.  R.  Co.,  22  Conn.  1; 
2  Redfield  on  Railroads,  sec.  185.  But  railroads  may  so  issue 
their  tickets  and  so  conduct  as  to  have  the  purchasers  under 
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stand  that  they  undertake  for  the  whole  ronte,  in  which  case 
they  will  be  held  responsible  to  that  extent:  Qwimby  v.  Vander^ 
hUt,  17  N.  Y.  306  [72  Am.  Dec.  429];  Blake  v.  Great  Western 
Ry  Co.,  7  Hurl.  &  N.  987. 

2.  The  degree  of  care  and  caution  required  of  the  carriers  of 
passengers  was  correctly  stated  by  the  presiding  justice,  and 
in  accordance  with  the  authorities.  The  care  to  be  used  de- 
pends somewhat  upon  the  value  and  importance  of  what  is  to 
be  carried.  The  greater  the  value  to  be  transported,  the  greater 
the  need  of  care  and  caution  on  the  part  of  the  carrier.  If  the 
business  is  of  the  highest  moment,  then  the  skill,  care,  and 
diligence  should  be  in  proportion  Ihereto.  In  Ford  v.  London 
Jt  S.  W.  Ry  Co.,  2  Fost.  &  F.  782,  Mr.  Chief  Justice  Erie  uses 
the  following  language:  '^The  action  is  groimded  on  negligence. 
The  railway  company  is  bound  to  take  reasonable  care,  to  use 
the  best  precautions  in  known  practical  use  for  securing  the 
safety  and  convenience  of  passengers."  In  Philadelphia  and 
Beading  R.  R,  Co.  v.  Perby,  14  How.  486,  Mr.  Justice  Grier 
remarks  as  follows:  ^^  When  carriers  undertake  to  convey  pas- 
sengers by  the  powerful  and  dangerous  agency  of  steam,  pub- 
lic policy  and  safety  require  that  they  be  held  to  the  greatest 
possible  care  and  diligence."  The  question  came  before  this 
court  in  Edwards  v.  Lord,  49  Me.  279,  and  the  instructions 
given  in  this  case  will  be  found  in  accordance  with  the  views 
of  the  court  as  there  expressed. 

8.  The  depot  and  the  grounds  around  the  depot  belonging 
to  the  defendant  corporation,  and  used  in  connection  there- 
with, should  be  in  safe  condition  for  those  who  in  the  course 
of  travel  are  obliged  to  pass  over  them.  The  defendants  own 
the  wharf.  It  is  in  their  use  for  the  purpose  of  their  business 
as  carriers.  The  cars  containing  the  baggage  for  the  steam- 
boat with  which  the  defendant  corporation  is  connected  pass 
over  it.  The  cars  with  passengers  for  the  steamboat  formerly 
passed  over  it,  though  they  a^e  now  discontinued.  The  wharf 
is  used  by  the  railroad  and  in  connection  with  the  boat.  The 
passengers  for  the  boat  pass  over  it  on  their  way  to  the  boat. 
It  is  the  way  provided.  It  is  the  way  passengers  in  the  cars 
are  directed  to  take.  The  train  arrives  in  the  evening.  Pas- 
sengers from  the  cars  to  the  boat  pass  rapidly  over  the  inter- 
vening distance.  The  wharf  should  be  lighted.  The  servants 
of  the  defendant  corporation  should  be  in  readiness  to  point 
out  the  way.  The  wharf  should  be  safe.  The  defendants 
should  be  justly  held  responsible  for  any  neglect  of  their  ser- 
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vants,  or  for  any  deficiencies  in  the  wharf,  which  with  doe 
care  might  be  avoided.  If  the  defendants  had  carried  the 
plaintiff  over  the  wharf  as  heretofore  in  their  cars,  and  she 
had  been  injured  in  consequence  of  the  neglect  of  the  defend- 
ants, she  would  have  been  entitled  to  recover.  Her  rights  are 
none  the  less  because  she  walks  over  the  wharf  to  reach  the 
steamboat  than  if  she  had  been  borne  over  it,  if  on  the  waj 
she  is  injured  through  the  negligence  of  the  defendants  hj 
leaving  the  wharf  in  an  unsafe  and  dangerous  condition.  The 
defendants  are  not  released  from  liability  because  for  their 
convenience  she  used  her  own  limbs,  when  she  might  be  en- 
titled to  the  use  of  their  cars.  Their  liability  did  not  cease 
the  moment  the  cars  reached  the  depot.  It  continued  equally 
as  if  at  the  depot  while  she  was  on  her  way  over  the  defend- 
ants' wharf,  and  by  their  direction,  to  the  steamboat,  and 
until  in  the  ordinary  course  of  her  passage,  she  should  reach 
the  point  where  the  liability  of  the  steamboat  company  com- 
mences. The  passage  contracted  for  was  from  Lawrence  to 
Belfast.  The  plaintiff  was  in  itenere  from  the  point  of  depart- 
ure to  the  destined  point  of  arrival.  The  defendants  must, 
at  any  rate,  be  deemed  liable  from  the  place  where  they  re- 
ceived the  passenger  to  the  place  where  she  was  to  be  trans- 
ferred to  the  next  agent  in  the  course  of  transmission  to  the 
place  of  her  destination. 

These  views  seem  to  be  in  accordance  with  the  general 
principles  of  law  established  in  similar  cases.  The  propri- 
etors of  a  railroad  as  passenger  carriers  are  bound  to  the  most 
exact  care  and  diligence,  not  only  in  the  management  of  their 
trains  and  cars,  but  also  in  the  structure  and  care  of  their 
track,  and  in  all  subsidiary  arrangements  necessary  to  the 
safety  of  passengers:  McElroy  v.  Ndskua  and  Lowell  R,  R.  Co.^ 
4  Cush.  400  [50  Am.  Dec.  794].  Assuredly,  a  safe  passage-way 
to  and  from  the  cars  is  a  subsidiary  arrangement  which  pas- 
sengers have  a  right  to  require  to  be  safe.  The  wharf  was 
this  passage-way  for  those  going  to  the  boat  from  the  cars,  or 
coming  to  the  cars  from  the  boat.  A  railway  company,  for 
the  more  convenient  access  of  passengers  between  the  two 
platforms  of  a  station,  erected  across  the  line  a  wooden  bridge, 
which  the  jury  found  to  be  dangerous;  held  that  the  company 
were  liable  for  the  death  of  the  passenger  through  the  faulty 
construction  of  this  bridge,  although  there  was  a  safer  one 
about  one  hundred  yards  further  round,  which  the  deceased 
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might  have  used:  Longmore  y.  Oreai  Western  IPy  Co,^  19  Com. 
B.,  N.  8.,  115  Eng.  Com.  L.  183. 

In  Nicholson  v.  Lancashire  <fe  Y,  Ry  Co,,  8  Hurl.  &  C.  634, 
the  plaintiff  sued  the  defendants,  common  carriers,  for  not  suffi- 
ciently lighting  their  depot,  and  for  not  providing  proper  and 
sufficient  accommodation  for  their  passengers  to  depart  safely 
from  their  station  after  their  arrival,  and  for  leaving  hampers 
in  the  way  of  passengers  departing,  over  which  the  plaintiff 
falling  was  injured.  The  Cacts  were  these:  The  plaintiff,  a 
passenger  by  the  defendants'  railway,  was  set  down  at  T.  after 
dark,  on  the  side  of  the  line  opposite  to  the  station  and  the 
place  of  egress.  The  train  was  detained  more  than  ten  min- 
utes at  T.,  and  from  its  length,  blocked  up  the  ordinary  cross- 
ing to  the  station,  which  is  on  the  level.  The  ticket  collec- 
tor stood  near  the  crossing  with  a  light,  telling  passengers  to 
"  pass  on."  The  plaintiff  passed  down  the  train  to  pass  be- 
hind it,  and  from  the  want  of  light  stumbled  over  some  ham- 
pers put  out  of  the  train,  and  was  injured.  The  practice  of 
passengers  had  been  to  cross  behind  the  train,  when  long,  with- 
out interference  from  the  railway  company.  Held,  that  these 
facts  disclosed  evidence  for  the  jury  of  negligence  on  the  part 
of  the  company.  In  Martin  v.  Great  N.  Ry  Co.,  30  Eng.  L. 
&  Eq.  473,  the  defendants,  sued  as  common  carriers,  were 
held  liable  for  so  negligently  managing  and  lighting  their  sta- 
tion, that  the  plaintiff,  being  a  passenger  by  the  railway,  was 
thrown  down  while  on  his  way  to  the  carriages.  In  Murch  t. 
Concord  R.  R.  Corp.,  29  N.  H.  9  [61  Am.  Dec.  631],  it  was  held 
that  the  owners  of  railroads,  which  are  public  highways,  aro 
bound  to  make  such  landings  and  places  of  access  to  their 
roads  as  are  necessary  for  the  public  accommodation,  and  to 
keep  them  in  a  suitable  and  safe  state  for  the  accommodation 
of  persons  who  may  reasonably  be  expected  to  use  them.  In 
Pennsylvania  R.  R.  Co.  v.  Henderson,  51  Pa.  St.  315,  the  rail- 
road corporation  was  held  liable  as  common  carriers  for  an 
injury  occasioned  by  not  having  a  safe  and  convenient  plat- 
form, the  court  terming  the  want  of  such  platform  "  an  im- 
perfection or  defect  in  the  road."  So  the  ferry-man  is  bound 
to  have  his  landing  in  a  complete  state  of  repair  for  the  recep- 
tion of  travelers,  and  to  furnish  proper  easements  for  entering 
the  boat,  and  to  provide  fastenings  to  keep  the  boat  in  a  firm 
and  steady  position  while  passengers  are  being  received:  Cohen 
V.  Hume,  1  McCord,  439. 

Indeed,  natural  persons  who  assume  no  public  duties  are 
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held  liable  if  they  Buffer  their  property  to  remain  in  a  condi- 
tion dangerous  to  the  public:  Elliot  v.  Pray^  10  Allen,  378. 
In  Corby  v.  Hill,  4  Com.  B.,  N.  S.,  93  Eng.  Com.  L.  656,  the 
defendant  was  held  liable  in  tort  for  negligently  placing  and 
leaving  an  obstruction  in  the  private  avenue  known  to  be  used 
in  the  ordinary  way,  whereby  a  passer  lawfully  using  it,  though 
having  no  permanent  right  of  way,  was  injured.  In  Packard  v. 
Smith,  10  Com.  B.,  N.  S.,  100  Eng.  Com.  L.  468,  the  refresh- 
ment-roomr  and  a  coal-cellar  at  a  railway  station  were  lot  by 
the  company  to  one  S.,  the  opening  for  putting  in  coals  being 
on  the  arrival  platform.  A  train  coming  in  while  the  servants 
of  a  coal  merchant  wore  shooting  coals  into  the  cellar  for  S., 
the  plaintiff,  a  passenger,  whilst  passing  in  the  usual  way  out 
of  the  station,  without  fault  of  his  own,  fell  into  the  cellar 
opening,  which  the  coal  merchant's  servants  had  left  insuffi- 
ciently guarded.  Held,  that  S.,  the  occupier  of  the  refreshment- 
rooms  and  cellar,  was  responsible  for  this  negligence.  Much 
more  is  it  the  duty  of  railway  companies  to  the  public  using 
their  railway  to  keep  the  approaches  thereto  safe  and  free 
from  obstruction  at  all  points  where  freight  or  passengers  are 
received:  1  Redfield  on  Railroads,  144.  So  a  railway  com- 
pany is  bound  to  fence  the  station,  that  the  public  may  not  be 
misled,  by  seeing  a  place  unfenced,  into  injuring  themselves 
by  passing  that  way,  being  the  shortest  to  the  station:  BurgesB 
V.  Great  N.  W.  R'y  Co.,  3  Com.  B.,  N.  S.,  95  Eng.  Com.  L.  923. 

5.  The  damages  assessed  by  the  jury  are  large.  Different 
individuals  would  vary  in  their  estimate  of  what  would  be  a 
just  pecuniary  compensation  for  bodily  pain  and  suffering. 
''  It  is  one  thing,"  observes  Mr.  Justice  Story,  in  .Thutston  v. 
Martin,  1  Mason,  197,  *'for  a  court  to  administer  its  own 
measure  of  damages  in  a  case  properly  before  it,  and  quite 
another  thing  to  set  aside  the  verdict  of  the  jury  because  it 
exceeds  that  measure."  The  damages  given  are  not  so  ex- 
cessive as  to  require  or  justify  our  interference. 

6.  Under  instructions  of  the  presiding  justice,  deemed  un- 
exceptionable, the  jury  have  found  the  defendants  guilty  of 
negligence.  The  question  was  one  properly  for  their  determi- 
nation. The  law  makes  them  judges  of  fact.  It  is  not  enough 
for  the  court  to  bo  satisfied  that  they  should  have  come  to  a 
different  conclusion,  to  authorize  it  to  be  set  aside.  As  was 
remarked  by  Erie,  C.  J.,  in  Longmore  v.  Great  Western  B?y 
Co,^  19  Com.  B.,  N.  S.,  115  Eng.  Com.  L.  183,  in  reference  to 
the  safety  of  a  bridge:  *'  I  think  the  judge  clearly  would  not 
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have  been  juBtified  in  taking  upon  himself  as  matter  of  law 
to  determine  as  to  the  propriety  of  its  constmction,  and  with- 
drew that  question  from  the  jury."  So,  too,  in  the  same  case, 
Keating,  J.,  says:  '*  No  doubt  the  jury  might,  if  so  minded, 
have  found  that  there  was  no  negligence  on  the  part  of  the 
company.  And  it  certainly  seemed  to  me  there  was  a  strong 
case  for  the  company."  Yet  the  verdict  was  sustained.  There 
is  no  such  proof  of  misconduct  that  imperatively  demands 
the  verdict  to  be  set  aside.  The  law  has  made  the  jury  the 
judges  to  determine  whether  the  defendants  have  been  negli- 
gent or  not,  and  to  their  determination  the  defendants  must 
submit. 

Exceptions  and  motion  overruled. 

Kent,  Walton,  Barrows,  and  Danforth,  JJ.,  concurred. 


PAsaios-TiCKJETS,  their  nature  and  legal  operation  disonsaed:  Qmmbjf  ▼. 
VanderbiU,  72  Am.  Dec  469,  and  note  474. 

Dbgbib  of  Cabk  aki>  Diuokncb  Which  Carkisk  is  Boukd  to  Bestow 
mPON  Pbopbrtt  IifrsnarKD  to  Him  for  Trahsportation  depends  upon  its 
yalue  and  quality:  Bayet  ▼.  Wells,  Fargo,  A  Co.,  83  Am.  Dea  89,  and  note  96. 

Railroab  Ck>MPAirT  is  Bound  to  Use  Utmost  Gars  afd  Diuobmcs  in 
providing  for  passengers  a  safe  and  convenient  way  and  manner  of  access  to 
its  trains:  Warren  v.  FUchburg  H.  B.  Co.,  85  Am.  Dec  700,  and  note  706; 
and  see  Simmona  v.  New  Bedford  etc,  Co,,  93  Id.  99;  Caswett  ▼.  Boakm  etc 
B.  B.  Co.,  93  Id.  161;  PiUaburgh  etc.  B.  B.  Co.  v.  HindB,  91  Id.  224;  Sovtham 
B.  B,  Co.  v.  Kendrick,  90  Id.  332. 

CONNXOTIKO  LiNSS  OF  CaRRIRRS  OR   RAILWAYS,   LlABILITT  OF  EaCH  FOR 

Whous  Distaj^ce:  Wheeler  v.  San  Francisco  etc  B.  B.  Co.,  B9  Am.  Deo.  147, 
and  cases  collected  in  note  163. 

Ordinary  Care  and  Dilioencb  must  be  Used  to  keep  boainesa  placesi 
and  the  usual  passage-way  to  them,  safe  for  the  acoess  of  aU  persons  coming 
to  them  at  aU  reasonable  hours,  by  their  invitation,  express  or  implied,  or  for 
any  purpose  beneficial  to  them:  Parker  v.  Portland  PubUakimg  Gx,  60  M». 
176^  citing  the  principal 
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r66  Mains,  266.] 

To  GovsTiTUTR  Disseisin,  the  possession  taken  by  the  dissmsor  mnst  be  Iim* 
tile  or  adverse  in  its  character,  importing  a  denial  of  the  owner's  title  ia 
the  property  claimed;  otherwise,  however  open,  notorious,  constant 
and  long  continued  it  may  be,  the  owner's  action  will  not  be  barred. 

Whether  there  is  or  is  not  Actual  Disseisin  must  Depend  upon  the 
character  of  the  act  done,  and  the  intention  of  the  doer.  To  make  a 
disseisin  in  fact,  there  must  be  an  intention  on  the  part  of  the  party 
assuning  possession  to  assert  title  in  himself  to  the  definite  and  psrticn- 
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lar  parcel,  or  than  most  be  oTert  acts  which  leave  no  room  to  inqaire 
about  intentioxi,  aod  which  amount  to  actual  ouster  in  spite  of  the  real 
owner. 
Qmx  Claiming  Titlb  only  to  Spbcuixd  Link,  Capablb  ov  bxiko  Asoia- 
TAiirsD,  cannot,  by  ignorantly  having  possession  np  to  another  lins^ 
acquire  a  title  hy  disseisin  to  land  lying  between  the  two^  which  bs  does 
not  intentionally  claim. 

Writ  of  entry.    The  opinion  states  the  case. 

W.  H.  McCrUliSj  for  the  defendant 
A.  W.  Paine  J  for  the  plaintiff. 

By  Court,  Barrows,  J.  Writ  of  entry;  case  submitted  with- 
out the  intervention  of  a  jury  to  the  presiding  judge,  who 
reports  the  facts  found  by  him  to  this  court  for  decision.  The 
prominent  and  essential  facts  found  are  as  follows:  The  ten- 
ant is  the  .owner  under  a  valid  record  title  of  lot  No.  110,  ac- 
cording to  a  certain  survey;  and  the  demandant,  under  like 
title,  is  the  owner  of  the  adjoining  lot  No.  39,  according  to 
same  survey.  According  to  the  true  original  line  between 
these  lots,  as  found  by  the  presiding  judge,  all  the  land  de- 
manded in  this  suit  is  part  and  parcel  of  lot  No.  110,  except 
a  small  piece  about  seventeen  links  in  width  at  the  widest  part 
indicated  upon  the  plan  made  by  the  surveyor  in  the  case, 
which  piece  is  part  of  demandant's  lot  (No.  39),  and  which 
he  is  ** entitled  to  recover,  unless  barred  or  limited  by  a  dis- 
seisin by  tenant  continued  for  more  than  twenty  years.''  In 
1887,  lot  39  was  conveyed  by  the  owner,  Benjamin  Bussey 
of  Roxbury,  Massachusetts,  to  William  Lowder  of  Bangor,  who 
went  into  immediate  possession,  mortgaging  the  lot  back  to 
Bussey  to  secure  the  purchase-money.  In  1839,  more  than 
twenty  years  before  the  commencemeDt  of  this  suit,  while 
Lowder  was  in  possession  of  No.  39,  the  tenant  built  a  fence 
which  he  intended  as  a  line  fence  between  the  lots,  and  in- 
tended to  build  it  on  the  true  bne,  and  built  it  in  fact  upon 
that  line  the  greater  part  of  the  distance,  but  by  a  mistake,  not 
discovered  till  since  the  commencement  of  this  suit,  excluded 
in  one  place  part  of  bis  own  lot  No.  110,  and  included  in  an- 
other this  small  parcel  of  lot  39. 

At  the  point  where  this  occurred,  and  for  a  considerable 
distance  beyond  it  and  up  to  the  line  of  an  adjoining  lot,  the 
fence  was  a  brush  or  lop  fence,  made  by  felling  trees  on  or 
near  the  line,  such  as  is  usual  to  keep  out  cattle.  The  land 
here  was  woodland,  and  occupied  as  part  of  tenant's  farm  as  a 
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wood-lot,  and  the  whole  fence  has  been  kept  up  SQbstantiallj 
in  the  same  place  since  it  was  first  erected.  William  Lowder, 
the  mortgagor  of  No.  39,  knew  of  the  building  and  continu- 
ance of  this  fence  while  he  was  in  possession;  but  there  is  no 
evidence  that  Bussej  or  Samuel  Lowder,  his  agent  in  Bangor, 
had  knowledge  of  it.  Before  1848,  William  Lowder's  equity 
was  foreclosed,  and  in  that  year  Bussey's  executors  sold  No.  39 
to  one  Stone,  of  Newbur3rport,  who,  in  1855,  conveyed  it  to  de- 
mandant. Stone  and  the  demandant,  at  and  after  the  dates 
of  their  respective  purchases,  had  knowledge  of  the  existence 
of  the  fence,  and  they  and  William  I^owder  severally  and  re- 
spectively, during  their  possession  of  lot  39,  knew  of  tenant's 
occupancy  up  to  said  fence,  supposing  it  to  be  on  the  true  line. 
From  about  1853  to  1855,  the  tenant.  Lord,  was  agent  for 
Stone,  having  the  general  oversight  of  lot  39,  paying  the 
taxes  on  it,  and  being  authorized  to  obtain  a  purchaser  for  it 
at  a  fixed  price,  he  (Lord)  to  have  for  his  own  all  that  could 
be  obtained  over  that  sum;  and  did  accordingly  negotiate  the 
sale  to  demandant,  who  insisted  upon  a  warranty  deed,  which 
Stone,  after  some  discussion  in  presence  of  the  tenant,  gave 
with  his  knowledge  and  assent,  bounding  the  lot  by  the  true 
line,  all  parties  supposing  that  the  fence  was  on  that  line  for 
the  whole  distance;  and  tenant  received  $150  of  the  purchase- 
money,  being  the  amount  over  and  above  the  price  fixed  by 
Stone  upon  the  lot.  Unless  qualified  or  controlled  (as  to  thiB 
small  parcel  of  lot  39,  thus  included  with  110)  by  the  fore-, 
going  facts,  the  case  finds  that  the  tenant  has  been  in  the 
open,  notorious,  exclusive,  adverse,  and  continued  possession, 
occupation,  and  improvement  of  all  the  land  included  within 
his  said  fence  for  more  than  twenty  years  previous  to  the  com- 
mencement of  the  suit,  such  possession  and  occupation  com- 
porting with  the  ordinary  management  of  a  team  by  its 
owner. 

Were  those  under  whom  the  demandant  claims  disseised 
of  this  small  parcel  of  their  lot  by  the  erection  and  main- 
tenance of  this  fence,  under  such  circumstances?  Was  the 
possession  of  the  tenant,  rightly  construed  in  the  light  of  the 
foregoing  facts,  adverse? 

The  answers  to  these  questions  must  determine  the  result 
^  Unless  barred  or  limited  by  a  disseisin  by  tenant,  continaed 
for  more  than  twenty  years,"  demandant  is  found  entitled  to 
leoover  this  small  strip. 

Mr.  Preston  defines  disseisin  generally  thos:   ^li  is  ao 
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ouster  of  the  rightful  owner  of  the  seisin.  It  ii  the  oom- 
mencement  of  a  new  title,  producing  that  change  by  which 
the  estate  is  taken  from  the  rightful  owner  and  placed  in  the 
wrong-doer.  Immediately  after  a  disseisin,  the  person  by 
whom  the  disseisin  is  committed  has  the  seisin  or  estate,  and 
the  person  on  whom  this  injury  is  committed  has  merely  the 
right  or  title  of  entry." 

We  read  this,  and  do  not  seem  to  be  much  nearer  a  prac- 
tical answer  to  our  questions  than  before.  What  constitutes 
"ouster  of  the  rightful  owner"?  It  is  a  wrongful  entry  upon 
the  property  of  another,  accompanied  by  a  removal  of  the 
owner  from  the  possession.  It  is  not  every  unlawful  entry 
into  lands  that  will  work  a  disseisin.  Such  entry  will  never 
have  that  effect  so  long  as  the  true  owner  still  retains  his  pos- 
session; for,  by  intendment  of  law,  when  two  persons  are  in 
possession  at  the  same  time,  the  seisin  must  be  adjudged  to 
be  in  the  rightful  owner.  But  neither  is  dispossession  neces- 
6arily  disseisin.  Whether  there  is  or  is  not  actual  disseisin 
must  depend  upon  the  character  of  the  act  done,  and  the  in- 
tention of  the  doer.  Many  acts  are  justly  held  to  operate  a 
disseisin,  or  not,  at  the  election  of  the  true  owner.  To  make  a 
disseisin  in  fact,  there  must  be  an  intention  on  the  part  of  the 
party  assuming  possession  to  assert  title  in  himself  to  the 
definite  and  particular  parcel,  or  there  must  be  "  overt  acts 
which  leave  no  room  to  inquire  about  intention,  and  which 
Amount  to  actual  ouster  in  spite  of  the  real  owner." 

Cruise  says:  "  A  disseisin  is  where  one  enters  intending  to 
usurp  the  possession  and  to  oust  another  of  the  freehold. 
Therefore,  qussrendum  est  a  judice  quo  animo  he  entered  ":  1 
Oreenleaf's  Cruise,  51. 

"  Every  disseisin  is  a  trespass,"  says  Chancellor  Kent,  ''but 
every  trespass  is  not  a  disseisin.  A  wrongful  intention  toousi 
the  real  owner  must  clearly  appear  in  order  to  raise  an  act| 
which  may  be  only  a  trespass,  to  the  bad  eminence  of  a  die- 
Beisin  ":  4  Kent's  Com.,  4th  ed.,  486. 

To  make  a  disseisin  that  will,  in  the  language  of  Preston,  be 
*^  the  commencement  of  a  new  title,  producing  that  change  by 
which  the  estate  is  taken  from  the  rightful  owner  and  placed 
in  the  Wrong-doer,"  the  possession  taken  by  the  disseisor  must 
be  hostile  or  adverse  in  its  character,  importing  a  denial  of  the 
owner's  title  in  the  property  claimed;  otherwise,  however  open, 
uotoriouB,  constant,  and  long  continued  it  may  be,  the  owner's 
•otion  will  not  be  baned. 
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If  in  possession  in  submission  to,  and  acknowledging  the 
title  of,  the  real  owner,  within  twenty  years  before  the  com- 
mencement of  the  action,  the  tenant  cannot  make  good  a  title 
by  disseisin  and  continued  possession. 

In  the  case  at  bar  the  description  of  the  fence  as  a  lop  or 
slash  fence,  ^'  made  by  felling  trees  on  or  near  the  line,  such 
as  is  usual  to  keep  out  cattle,"  is  not,  of  itself,  decisive,  be- 
cause other  facts  are  found  which  would  (unless  controlled  by 
still  other  matter  in  the  case)  bring  it  within  the  provisions  of 
our  statute  (R.  S.,  c.  105,  sec.  10),  and  bar  the  demandant's 
action.  The  land  where  this  fence  was  was  woodland,  used  as 
a  wood-lot  in  connection  with  tenant's  farm,  and  the  posses- 
sion of  the  tenant  was  such  as  to  dispense  with  the  necessity 
of  any  fence  at  that  point,  unless  the  tenant*s  possession  is 
affected  by  the  existence  of  some  other  fact  indicating  its  true 
character.  But  the  manner  of  building  the  fence  is  not  with- 
out weight  in  showing  the  origin  and  character  of  the  tenant's 
possession  of  this  small  parcel  of  lot  39.  Swerving  slightly 
from  the  true  line,  as  the  growth  upon  the  lot  made  it  conve- 
nient for  the  erection  of  such  a  fence,  excluding  a  portion  of 
his  own  lot  here,  and  including  this  portion  of  the  demand- 
ant's lot  there,  he  has  made  a  line  differing  from  the  record 
title  under  which  he,  as  well  as  his  adversary,  claimSi  and  not 
to  be  sustained  unless  his  possession  has  been  such  as  to  bar 
the  demandant's  action. 

Doubtless  his  possession  has  been  such  that,  uncontrolled  by 
other  facts  appearing  in  the  case,  it  would  make  good  his  pres- 
ent claim.  Such  is  the  extent  and  meaning  and  limit  of  the 
effect  of  the  Revised  Statutes,  c.  105,  sec.  10,  before  referred  to. 

It  was  never  the  intent  or  meaning  of  that  section,  or  of  the 
substantially  similar  provisions  which  preceded  it,  coeval  with 
the  organization  of  this  state  (see  Laws  of  1821,  c.  62,  sec.  6; 
R.  S.  of  1841,  c.  147,  sec.  11),  to  make  such  possession  and  oc- 
cupancy conclusive  evidence  of  disseisin,  and  a  bar  to  a  de- 
mandant's right  of  action,  when  confronted  with  evidence 
establishing  the  fact  that  such  possession  and  occupancy  was 
in  truth  not  actually  hostile  or  adverse  in  its  character,  or  to 
do  away  the  adversary  element  required  to  make  a  perfect  title 
by  possession.  To  hold  otherwise  would  be  to  relieve  every 
tenant  of  twenty  years'  standing  from  all  obligation  to  his 
landlord,  and  preclude  the  lawful  owner  from  asserting  his 
rights  to  property  which  had  been  twenty  years  out  of  his  pos- 
■esBion,  no  matter  what  the  agreement  or  understanding  might 
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have  been  in  consequence  of  which  he  had  enffeied  it  to  con- 
tinue 80.  The  object  of  these  provisions  was  to  make  such 
possession  and  occupancy  sufficient  evidence  of  the  adverse 
intent  of  the  party  holding  it,  in  the  absence  of  other  testi- 
mony establishing  its  true  nature. 

All  our  decisions,  in  any  way  bearing  upon  the  question 
here,  whether  as  to  the  nature  and  essential  elements  of  dis- 
seisin or  of  adverse  possession, — such  as  Brown  v.  Oay^  3  Me. 
126;  Ro88  V.  Ooidd,  5  Id.  204;  Little  v.  Lihby,  2  Id.  242  [11 
Am.  Dec.  68];  Dennett  v.  Crocker j  8  Id.  239;  Otis  v.  Moulton^ 
20  Id.  205;  Alden  v.  Oilmore,  13  Id.  178;  Lincoln  v.  Edgecomb, 
81  Id.  345;  Eaton  v.  Jacobs^  49  Id.  669,  —  were  made  under 
statute  provisions  substantially  similar,  and  all  are  believed 
to  be  inconsistent  with  such  a  refining  away  of  the  adverse 
element  necessary  to  constitute  a  disseisin,  and  to  bar  by 
possession  a  demandant's  right  of  action,  as  would  enable  us 
to  sustain  the  tenant's  position  here. 

He  has  been  in  the  sole  and  continuous  possession,  occupa- 
tion, and  improvement  of  the  little  strip  for  more^than  twenty 
years  prior  to  the  commencement  of  this  action,  and  that  pos- 
session and  occupation  have  been  open,  notorious,  and  com- 
porting with  the  ordinary  management  of  a  farm,  and  would 
be  deemed  exclusive  and  adverse  so  as  to  bar  or  limit  the 
right  of  the  true  owner  to  recover  it,  if  it  did  not  also  appear 
that  throughout  all  the  time,  until  the  discovery  of  his  present 
predicament,  his  claim  of  title  has  been  according  to  the  true 
line,  that  he  intended  to  place  his  fence  all  the  way  upon  that 
line,  supposed  he  had  done  so,  and  did  not  discover  his  mis- 
take until  since  the  commencement  of  this  suit.  The  boun- 
dary of  his  land,  of  all  in  which  he  intended  to  claim  title  and 
the  right  of  possession,  was  that  line  laid  down  in  the  title 
deeds,  and  ascertained  by  the  court.  Hence,  when  in  1855 
the  demandant,  before  purchasing,  claimed  of  Stone,  his  im- 
mediate grantor,  a  warranty  deed  of  lot  39,  the  tenant  agreed 
that  such  a  deed  should  be  given;  and  after  discussion  in  his 
presence.  Stone  gave  the  deed,  including  with  the  lot  the  strip, 
which  unknown  to  both  parties  was  fenced  in  with  the  tenant's 
land,  and  not  including  that  part  of  tenant's  lot  No.  110, 
which  was  by  mistake  separated  from  the  rest  by  the  fence.  It 
is  unnecessary  to  determine  what  effect  (if  any),  by  way  of 
estoppel,  the  tenant's  position  as  agent  for  Stone,  or  his  act 
in  negotiating  this  sale,  and  receiving  part  of  the  purchase- 
money,  might  have,  because  his  assent  to  the  making  of  such 
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a  conveyance,  and  the  explicit  findings  (above  recited)  as  to 
bis  intentions  in  regard  to  the  fence,  are  conclusive  as  to  the 
character  of  his  possession,  and  establish  the  {iact  that  it  was 
not  adverse,  as  might  otherwise  have  been  inferred  from  its 
being  open,  notorious,  and  comporting  with  the  ordinary  man- 
agement of  a  farm;  and  there  is  no  necessity  for  resorting  to 
the  doctrine  of  estoppel,  even  if  the  facts  reported  would  raise 
one. 

The  controversy  between  these  parties  was  not  whether  the 
line  between  their  lots  was  a  straight  line  or  a  crooked  one. 
It  was  the  point  of  departure,  and  the  course  only  which 
needed  to  be  ascertained.  There  is  no  suggestion  that  the 
line  has  been  varied  by  any  agreement  of  parties,  followed  by 
an  occupation  under  claim  of  right,  or  that  the  tenant's  occu* 
pation  originated  or  has  been  continued  otherwise  than  by 
simple  mistake.  It  is  not  a  case  where  there  is  room  to  sup- 
pose that  '^  papers  may  be  lost,  facts  forgotten,  or  witnesses 
dead."  The  tenant  did  not  claim  title  to  anything  beyond  his 
true  line,  uotil  driven  to  do  so  by  the  discovery  that  the  fence 
which  he  intended  to  place  upon  that  line,  and  thought  he 
had  80  placed  throughout,  was  not  entirely  so.  The  character 
of  his  possession  of  the  little  strip  is  clearly  ascertained.  The 
principal  matter  in  dispute  seems  to  have  been  settled  in  his 
favor  at  the  trial. 

What  ought  he  to  have  done  to  protect  himself  against  a 
liability  for  costs?  Simply  to  have  disclaimed  seasonably  so 
much  of  the  demanded  premises  as  lay  westerly  of  the  true 
line,  and  shown  (as  was  shown  in  Lincoln  v.  Edgecomby  31 
Me.  345)  that  the  fence  was  built  on  demandant's  land  by 
mistake,  that  he  had  not  claimed  to  own  beyond  the  true 
divisional  line,  nor  actually  prevented  the  demandant  from 
occupying  to  that  line.  Not  having  done  this,  he  must  pay  in 
costs  the  penalty  of  his  mistaken  assumption  that  the  fence 
was  actually  located  throughout  upon  the  true  line  as  he  in- 
tended it  should  be,  and  supposed,  until  recently,  it  was,  and 
of  his  present  attempt  to  '^  raise  what  was  only  a  trespass  to 
the  bad  eminence  of  a  disseisin.'' 

Such  a  result  alone  seems  conformable  to  the  decisions  of 
our  own  court  hereinbefore  referred  to,  and  to  the  legal  doc- 
trine pertaining  to  disseisin  and  adverse  possession  herein 
stated. 

The  elaborate  and  ingenious  argument  of  the  tenant's  coun- 
sel {slUb  to  convince  us  that  the  reason  assigned  by  the  court 
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for  the  decision  in  Brown  v.  Oay^  supraj  was  erroneonis  or 
that  similar  decisions  of  our  own  court,  which  have  followed 
it,  should  now  be  disregarded. 

An  involuntary  trespass  may  occur,  but  an  unintentional 
disseisin  is  an  anomaly.  Yet  in  saying  this,  we  are  not  to  be 
understood  as  laying  down  the  doctrine  that  to  constitute  a 
disseisin,  the  intention  of  the  disseisor  must  of  necessity,  in 
all  cases,  be  wrongfully  to  possess  himself  of  property  known 
to  him  to  belong  to  another.  The  animus  furaTidi  (if  that 
phrase  could  properly  be  applied  to  a  wrongful  appropriation 
of  real  estate),  or  Ahab's  wicked  intention  to  seize  as  his  own 
the  vineyard  of  his  neighbor,  is  not  essential.  Cases  not  un- 
frequently  do  arise  where  the  disseisin  is  innocently  committed 
under  a  mistake  as  to  the  validity  of  the  title,  but  the  title 
must  be  asserted.  Cases  may  arise  where  a  man  may  be 
under  a  mistake  as  to  the  true  extent  of  his  domain;  yet  if  he 
intentionally  claims  title  to  all  which  he  has  in  possession,  his 
neighbors  may  be  barred,  by  lapse  of  time,  from  asserting  their 
rights.  The  point  is  here, — a  man  claiming  title  only  to  a 
specified  line,  capable  of  being  ascertained,  cannot,  by  igno- 
rantly  having  possession  up  to  another  line,  acquire  a  title  by 
disseisin  to  land  lying  between  the  two  which  he  does  not  in- 
tentionally claim. 

Upon  this  matter  of  a  disseisin  by  occupancy  through  mis- 
take or  misapprehension  of  the  dividing  line,  the  decisions  in 
this  state  and  those  in  Tennessee  {Gates  v.  BtUler^  3  Humph. 
447)  are  said  by  Mr.  Greenleaf  to  dififer  from  those  in  Conneo- 
ticut  {French  v.  Pearce,  8  Conn.  440,  446,  446)  and  in  Penn- 
sylvania {Jones  V.  Porter,  3  Penr.  &  W.  132).  How  substantial 
that  difiference  might  be  found  upon  a  careful  examination  to 
be,  it  is  not  necessary  to  the  decision  of  this  case  to  ascertain. 

Judgment  for  the  demandant  for  the  strip  of  land  lying 
within  the  tenant's  fence,  westerly  of  the  true  original  line 
between  the  lots  as  ascertained  at  the  trial. 

Walton,  Dickebson,  Danfobth,  and  Tapley,  J  J.,  concurred. 

PoasBSSiON  OF  DiBSKZSOB,  What  must  bb  to  Oitb  Tttlb:  Martin  t.  Jadb" 
mm,  67  Am.  Deo.  489,  and  note;  Bwmw  ▼.  Oaiiyp,  87  Id.  186. 

Adtbbsb  Pobsbssiom,  What  CoNfmruTBa:  Ford  ▼.  WiUon,  72  Am.  Deo. 
137,  and  note  142;  Clemma  ▼.  RundxU  84  Id.  69;  YttMer  v.  ThamaTtt  91  Id. 
122;  Whukr  ▼.  Wmut  91  Id.  186,  and  cases  collected  in  note  193.  Where 
parties  designate  a  division  line  thzongh  ignorance  or  mistake,  the  possession 
held  by  either  wiU  not  be  adverse:  KnowUon  v.  Smitht  88  Id.  152;  and  see 
/?aftateT.  ffandUon,  62  Id.  624. 
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Hatch  v.  Atkinson. 

[86  UAtmm,  SM.] 

Gim  OAiniA  MoBm  abm  vot  Fatobxd  in  Law. 

To  EnABLUH  OiVT  Cauiu  MoRTia»  tho  Uw  reqiiirM  daar  and  munutelEiililt 
proof,  not  only  of  an  mtention  to  giTO,  but  of  an  actaal  gift^  perfacAed 
by  aa  complete  a  deliTery  aa  the  nature  of  the  property  will  admit  of. 
It  not  only  reqniraa  the  delivery  to  be  a43taal  «nd  complete,  aaeh  aa  de- 
privea  the  donor  of  all  farther  control  and  dominion,  bat  it  reqaiiea  thn 
donee  to  take  and  retain  poaaeaaion  till  the  donor'a  death,  and  if  thia 
donor  again  baa  poaaeaaion,  the  gift  becomea  nngatory. 

Dbuysbt  ot  Kst  ot  Trukk  CoNTAiNiifo  Valuabli  AKnoKjn,  aaoh  aa 
money  and  goremment  bonda,  which  are  capable  of  being  taken  Into  tlfta 
hand,  ia  not  a  valid  deUvery  of  aach 


Assumpsit  to  recover  the  value  of  money  and  bonds  alleged 
to  have  been  given  to  the  plaintiff  by  one  Dr.  Atkinson  in  ap- 
prehension of  death.  The  defendant  Atkinson  was  adminis- 
trator of  the  Doctor's  estate.  The  material  facts  appear  in  the 
opinion. 

OfCMger  and  WaUceff  for  the  plaintiff. 
Bradbury  and  Bradburyj  for  the  defendant. 

By  Court,  Walton,  J.  Qifts  causa  morttB  are  not  favored  in 
law.  They  are  a  fruitful  source  of  litigation,  often  bitter,  pro- 
tracted, and  expensive.  They  lack  all  those  formalities  and 
safeguards  which  the  law  throws  around  wills,  and  create  a 
strong  temptation  to  the  commission  of  fraud  and  perjury. 
Lord  Hardwicke  declared,  more  than  a  hundred  years  ago,  that 
it  was  a  pity  the  statute  for  the  prevention  of  frauds  and  per- 
juries did  not  set  aside  all  such  gifts.  Justinian  was  so  justly 
apprehensive  of  fraud  with  respect  to  them  that  he  required 
them  to  be  made  in  the  presence  of  five  witnesses.  If  the  law 
limited  such  gifts  to  articles  of  small  value,  and  required  the 
gift  to  be  executed  in  the  presence  of  disinterested  witnesses, 
they  would  be  less  objectionable.  But  if  large  estates,  amount- 
ing to  thousands  of  dollars,  may  be  thus  disposed  of,  and  the 
title  of  the  donee  supported  mainly  by  his  own  testimony,  and 
that  of  near  relatives,  the  public  feeling  of  security  may  well 
be  startled. 

Unfortunately,  the  common  law  has  not  adopted  any  of 
these  precautions.  It  does  not  require  the  gift  to  be  executed 
in  the  presence  of  any  stated  number  of  witnesses;  nor  does 
it  limit  the  amount  of  property  that  may  be  thus  disposed  o£ 
Bat  it  does  require  clear  and  unmistakable  proof,  not  only  of 
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an  intention  to  give,  but  of  an  actnal  gift,  perfected  by  as 
complete  a  delivery  as  the  nature  of  the  property  will  admit 
of.  It  not  only  requires  the  delivery  to  be  actual  and  com* 
plete,  such  as  deprives  the  donor  of  all  further  control  and 
dominion,  but  it  requires  the  donee  to  take  and  retain  posses- 
sion till  the  donor's  death.  Although  the  delivery  may  have 
been  at  one  time  complete,  yet  this  will  not  be  sufficient,  un- 
less the  possession  be  constantly  maintained  by  the  donee. 
If  the  donor  again  has  possession,  the  gift  becomes  nugatory. 
And  public  policy  requires  these  rules  to  be  enforced  with 
great  stringency;  otherwise  the  wholesome  safeguards  of  our 
testamentary  laws  become  useless.  It  is  far  better  that  oc- 
casionally a  gift  of  this  kind  fail  than  that  the  rules  of  law 
be  so  relaxed  as  to  encourage  fraud  and  peijury. 

The  plaintiff  claims  title  to  the  property  sued  for  by  gift. 
In  support  of  her  claim,  she  testifies  that,  some  two  or  three 
weeks  before  the  Doctor  died,  he  told  her  to  take  his  trunk 
and  money  and  put  it  in  her  room  and  keep  it;  that  he  did 
not  think  he  should  ever  be  any  better.  But  there  is  no  evi- 
dence that  either  the  trunk  or  the  money  was  then  present,  or 
that  she  then,  or  at  any  subsequent  time,  actually  took  them 
into  her  custody  or  keeping.  Here,  then,  is  no  evidence  of 
delivery.  Nor  does  the  language  used,  if  accurately  reported, 
necessarily  import  even  an  intention  to  give.  The  witness 
swears  that  he  said  nothing  more.  It  seems  to  us  quite  as 
probable  that  nothing  more  was  meant  by  this  simple  request 
than  that  his  trunk,  containing  not  only,  his  money  but  other 
valuable  papers,  should  be  taken  care  of  for  him,  as  that  he 
intended  to  make  a  final  disposition  of  more  than  half  the 
earnings  of  his  entire  professional  life.  This  evidence,  there- 
fore, assuming  it  to  be  true,  not  only  fails  to  establish  a  de- 
livery, but  it  is  not  satisfactory  even  of  an  intention  to  give* 

But  it  is  said  that,  if  what  took  place  at  the  time  above  re- 
ferred to  was  not  sufficient  to  establish  the  alleged  gift,  what 
was  said  and  done  the  night  before  the  Doctor  died  was  suffi- 
cient. To  this  transaction  the  plainti£f  and  her  brother  are 
the  only  witnesses.  The  plaintiff  testifies  that  the  Doctor 
told  her  to  bring  his  trunk;  that  she  did  so,  and  placed  it  on 
the  table  beside  him;  that  he  and  her  brother  then  looked  it 
over  together;  that  he  then  told  her  brother  to  take  care  of  it 
for  her;  that  it  was  for  her;  that  he  wanted  him  to  take  care 
of  it  for  her;  that  he  charged  him,  as  he  hoped  for  prosperity 
in  this  world  and  peace  in  heaven,  to  do  right  by  her;  that 
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her  brother  took  the  trunk  and  put  it  into  a  cloeet  in  the 
Doctor's  room;  that  this  closet  was  used  by  the  Doctor  as  a 
clothes-press;  that  the  trunk  remained  there  till  after  the 
Doctor's  death.  The  plaintiff  admits,  on  cross-examination^ 
that  **  the  Doctor  had  other  papers  in  the  trunk." 

Giving  full  credit  to  this  statement,  does  it  show  such  a 
delivery,  such  a  continued  possession  in  the  donee,  as  the  law 
requires  to  sustain  a  gift  causa  moriiaf  Clearly  not.  The 
trunk,  with  all  its  contents,  was  left  in  th^  Doctor's  posses- 
sion. Its  place  of  deposit  was  the  Doctor's  own  clothes-press, 
in  his  own  room,  and  under  his  own  eye;  and  there  it  re- 
mained till  after  his  death,  when  it  was  taken  by  the  de- 
fendant (afterwards  appointed  administrator),  without  objec- 
tion from  any  one.  While  the  Doctor  lived,  the  trunk  and 
its  contents  were  legally  and  actually  in  his  possession;  as 
much  so  as  they  could  be,  unless  he  actually  held  them  in  his 
hands. 

Btmn  V.  Markharrij  7  Taunt.  224,  2  Eng.  Com.  L.  81,  was 
much  stronger  for  the  donee  than  this,  and  yet  the  court  held 
the  delivery  insufficient.  In  that  case,  Mr.  Bunn,  supposing 
he  was  in  extremis,  caused  India  bonds,  bank  notes,  and 
guineas  to  be  brought  out  of  his  iron  chest  and  laid  on  his 
bed;  he  then  caused  them  to  b^  sealed  up  in  three  parcels, 
and  the  amount  and  names  of  the  donees  written  on  them; 
he  then  delivered  them  into  the  hands  of  his  son,  and  charged 
him  to  deliver  them  to  the  donees  after  his  decease;  he  then 
directed  the  son  to  replace  them  in  the  iron  chest,  and  the 
donor  afterwards  delivered  the  key  of  the  chest  to  one  of  the 
donees,  and  charged  her  to  keep  it,  telling  her  that  the  con- 
tents of  the  chest  were  to  be  hers  and  her  daughter's;  and 
many  times  afterwards  declared  that  the  money  in  the  chest 
was  theirs;  but  on  learning  that  the  key  had  been  obtained 
by  his  eldest  son,  expressed  great  displeasure,  and  caused  it 
to  be  placed  in  a  basket  with  other  keys,  which  was  always 
kept  in  his  bedroom;  the  parcels  and  the  property  therein 
continued  in  the  same  state  until  after  the  donor's  death;  and 
the  court  held  that  this  was  not  a  good  donatio  caxi4ia  mortiif. 
for  want  of  a  sufficient  delivery  and  continuing  possession. 
It  was  argued  that,  if  the  delivery  was  complete,  a  continuing 
possession  in  the  donee  was  unnecessary;  but  Chief  Justice 
Gibbs  replied  that  all  the  cases  agreed  that,  if  the  donor  re- 
sumed the  possession,  it  ended  the  gift. 

In  Poweli  V.  Hdlicar^  26  Beav.  261,  the  deceased,  immedi- 
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ately  before  her  death,  told  one  to  take  the  key  of  a  dressmg- 
case  and  box,  containing  a  watch  and  trinkets,  and  immedi- 
ately upon  her  death  to  deliver  them  to  the  plaintiff;  bnt  it 
was  held  that  this  did  not  constitute  a  valid  gift  causa  mortiay 
there  being  during  the  life  of  the  donor  no  delivery  to  or  for 
the  donee.     Delivery  of  the  key  was  not  sufficient. 

Chancellor  Kent  says  delivery  is  essential,  whether  it  be  a 
gift  inter  vivos  or  causa  mortis;  that  the  delivery  must  be 
actual ;  that  the  necessity  of  such  a  delivery  has  been  main- 
tained in  every  period  of  the  English  law;  that  donatio  per- 
fidtur  possessione  accipientis  was  one  of  its  ancient  maxims; 
and  that  the  subject  of  the  gift  must  be  certain:  2  Kent's 
Com.  438.  Delivery  in  this,  as  in  every  case,  must  be  such 
as  the  nature  of  the  property  will  admit  o£  It  must  be  an 
actual  delivery  so  far  as  the  property  is  capable  of  an  actual 
delivery.  If  the  property  be  not  capable  of  an  actual  deliv- 
ery, there  must  be  some  act  equivalent  to  it;  and  the  donor 
must  not  only  part  with  the  possession,  but  with  the  dominion 
of  the  property:  Id.  590. 

The  property  claimed  to  have  been  given  in  this  case  was 
gold  coin,  greenbacks,  and  government  bonds,  articles  capable 
of  a  perfect  and  complete  delivery.  The  Doctor  took  the  gold 
and  the  greenbacks  and  the  bonds  into  his  own  hands,  and 
looked  them  over,  and  could  have  delivered  them  into  the 
hands  of  the  donee  if  he  had  chosen  so  to  do;  but  he  did  not. 
So  far  as  appears,  not  one  of  the  bonds,  or  one  of  the  green- 
backs, or  a  piece  of  the  coin,  was  ever  in  her  hands,  or  the 
hands  of  her  brother.  The  Doctor  replaced  the  whole  in  his 
trunk,  locked  it,  and  the  trunk  was  then  placed  in  his  own 
clothes-press  in  his  own  room,  where  it  remained  till  after  his 
death. 

True,  the  plaintiff  swears  that  the  Doctor  passed  the  trunk 
into  her  brother's  hands  when  he  said,  ^'This  is  for  Mary  Ann, 
take  care  of  it  for  her";  but  the  brother  swears  that  the  Doc- 
tor ^'  locked  the  trunk  and  gave  him  the  key,"  and  said,  '^  I 
want  you  to  keep  it  for  Mary."  Which  is  right,  the  plaintiff 
or  her  brother?  It  is  not  material.  If  it  was  the  trunk,  as 
the  plaintiff  swears,  the  possession  was  not  retained  by  the 
brother;  it  was  but  momentary;  for  it  was  immediately  placed 
in  the  Doctor's  own  closet,  where  it  remained  under  his  own 
eye,  and  under  his  dominion  and  control  till  his  death.  If  it 
was  the  key  only,  as  the  brother  swears,  then  very  clearly 
there  was  no  delivery  or  possession  given,  even  for  a  moment 
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For  although  delivery  of  the  key  of  a  warehouse,  or  other 
place  of  deposit,  where  cumbrous  articles,  are  kept  may  con- 
stitute a  sufficient  constructiye  or  symbolical  delivery  of  such 
articles,  it  is  well  settled  that  delivery  of  the  key  of  a  trunk, 
chest,  or  box,  in  which  valuable  articles  are  kept,  which  are 
capable  of  being  taken  into  the  hand,  and  may  be  delivered 
by  being  passed  from  hand  to  hand,  is  not  a  valid  delivery  of 
such  articles.  The  rule  is,  that  the  delivery  must  be  as  per- 
fect and  complete  as  the  nature  of  the  articles  will  admit  of. 
While  a  constructive  delivery  may  be  sufficient  for  large  or 
cumbrous  articles,  it  will  not  be  sufficient  for  small  articles 
capable  of  a  more  perfect  and  complete  delivery.  Assuming, 
therefore,  that  the  testimony  of  the  plaintiff  and  her  brother 
is  perfectly  reliable,  it  fails  to  prove  her  case,  and  the  presid- 
ing judge  would  have  been  justified  in  ordering  a  nonsuit. 

But  we  think  the  testimony  of  the  plaintiff  and  her  brother 
is  not  reliable.  It  is  so  at  variance  with  their  conduct  and 
declarations  that  it  is  impossible  to  credit  it.  If  the  plaintiff 
understood  this  property  had  been  given  to  her,  how  was  it 
possible  for  her  to  write  such  a  letter  as  she  did  to  John 
Atkinson? 

^'  The  Doctor  was  never  afraid  to  trust  us  with  any  of  his 
property.  He  gave  brother  the  keys  to  take  care  of  until 
some  one  had  a  right  to  search  his  things." 

Is  not  this  language  utterly  inconsistent  with  the  idea  that 
the  Doctor  gave  William  the  key  and  told  him  to  take  care  ol 
it  for  the  plaintiff?    Again:  — 

^^  He  [the  Doctor]  always  told  me  I  should  be  provided  for 
when  he  was  taken  away;  and  the  night  before  he  died  he 
looked  up  to  me  and  said,  '  Mae,'  that  is  what  he  called  me, 
'  I  have  done  better  by  you  than  you  have  any  idea  of,'  and 
several  other  things,  that  I  knew  he  left  something  for  me; 
but  nothing  has  come  to  light  yet,  and  if  Thomas  has  got  it, 
I  don't  think  it  ever  will;  but  I  shall  always  think  there  ia 
something  for  me." 

Always  think  there  was  something  for  her  I  Why,  if  she 
and  her  brother  were  eye  and  ear  witnesses  to  the  gift  now  set 
up,  a  gift  consisting  of  gold  coin,  greenbacks,  and  government 
bonds,  amounting  to  over  five  thousand  dollars,  did  she  not 
know  it?  Why,  then,  did  she  say  nothing  had  come  to  light, 
and  express  fears  that  nothing  ever  would  come  to  lightT 
While  rehearsing  the  utterances  of  the  Doctor  the  night  before 
he  died,  why  did  she  omit  all  that  was  most  material  (if  what 
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she  now  swears  to  is  true),  and  rehearse  only  that  which  was 
comparatively  immaterial? 

The  defendant  came  to  the  house  a  week  after  the  Doctor 
died,  and  remained  there  a  fortnight.  He  came  for  the  avowed 
purpose  of  looking  after  the  Doctor's  property,  and  settling  the 
estate.  If  it  was  true  that  this  property  had  been  given  to 
the  plaintiff,  why  did  she  not  notify  the  defendant  of  the 
fact?  Why  did  she  remain  silent  when  it  was  so  important 
to  herself,  as  well  as  others,  for  her  to  speak? 

Feeling  the  force  of  these  inquiries,  she  undertakes  to  excuse 
herself  by  saying  that  the  defendant  did  not  give  her  a  chance 
to  converse  with  him.  But  this  seems  to  us  a  very  flimsy  ex- 
cuse. They  were  in  the  house  a  fortnight  together ,  and  she 
admits  she  mentioned  to  him  some  things  in  the  room  that 
the  Doctor  gave  her;  that  she  told  him  the  Doctor  gave  her 
the  secretary  and  a  map.  It  is  not  true,  therefore,  that  she 
did  not  have  an  opportunity  to  converse  with  him.  She  not 
only  had  such  an  opportunity,  but  did  in  fact  converse  with 
him.  Was  it  any  more  difficult  to  inform  him  of  the  money 
and  bonds  than  it  was  of  the  map  and  the  secretary? 

If  it  be  true  that  her  brother  was  a  witness  to  this  gift,  and 
had  been  made  the  depositary  of  it,  under  a  solemn  charge  to 
keep  it  for  the  plaintiff,  '^  as  he  hoped  for  prosperity  in  this 
world  and  i)eace  in  heaven,"  why  did  he  surrender  the  prop- 
erty to  the  defendant  without  a  single  word  of  protest,  and 
without  even  informing  him  of  the  fact  that  it  had  been  given 
to  Mary,  and  intrusted  to  his  care  for  her? 

There  is  but  one  rational  answer  to  these  inquiries:  the  pre- 
tended gift  was  an  afterthought.  The  testimony  in  relation 
to  it  is  so  improbable  in  itself,  so  hopelessly  irreconcilable 
with  the  acts  and  declarations  of  the  witnesses,  that  a  verdict 
predicated  upon  it  ought  not  to  stand. 

Motion  sustained.    Verdict  set  aside.    New  trial  granted. 

Appleton,  C.  J.,  and  Kent,  Barrows,  and  Danforth,  JJ^ 
concurred. 


DnjvKBT  OF  Pbomissobt  Note  Orrss  Caitsa  Mortis  will  Pass  Bens- 
nciAL  iNTKBasT  to  the  donee:  AaJibrooh  v.  Rycn,  92  Am.  Dec.  481,  and  note 
483;  Wt^erlo  ▼.  De  Will,  93  Id.  517. 

DiUTSRT  OF  Pass-book  will  not  Pass  Moket  in  Ba5k  as  Gift  Causa 
MoBTD:  AMrook  t.  Ryon,  92  Am.  Dec.  481.  Compare  Harris  v.  Clark,  61 
U.  363»note.        * 

What  Chakob  of  Possession  Nbcessart  to  Render  Gift  of  Febbob^ 
sjun  Vaud:  Allen  ▼.  Cmoan,  80  Am.  Dec  316,  and  note  319. 
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Bank  of  Mutual  Redemption  v.  Hill. 

Unm  ICim  SrATim  Makiho  Dnacroits  of  OoBPOfiASiDK  Pessonallt 
JftAwaM.  lot  their  "official  misnuuiagemeiit,''  they  are  so  liable  <mly  for 
the  official  miamanagenwnt  which  occurred  dnring  the  year  for  which 
they  were  chceen,  and  during  which  they  acted,  lliey  cannot  be  held 
liable  for  the  mismanagement  of  the  directora  of  a  preceding  year. 

DiBKTroBS  OF  CoBPORATiON  ABB  DT  SjTUATiON  OF  Tbubtbes,  and  are  per- 
sonally answerable  for  ordinary  n^lect  in  their  official  biisuu 


Bill  in  equity,  brought  in  the  name  of  the  president,  direc- 
tors, and  company  of  the  plaintiff  corporation,  against  certain 
pereons  named,  directors  of  the  Sanford  Bank.  The  bill  was 
brought  as  well  in  behalf  of  all  the  creditors  of  the  Sanford 
I>ank  therein  named  who  might  come  in  and  desire  to  be 
made  parties  complainant,  as  in  behalf  of  the  complain- 
ants; and  alleged,  in  substance,  the  incorporation  of  said 
Sanford  Bank,  its  insolvency,  the  appointment  of  receivers, 
and  that,  by  the  reports  of  the  receivers,  the  plaintiffs  were 
declared  and  adjudged  to  be  creditors  of  said  bank  to  the 
amount  alleged.  It  was  further  alleged  that  by  the  official 
mismanagement  and  negligence  of  the  directors  of  said  San- 
ford Bank,  nearly  the  whole  amount  of  the  capital  stock 
thereof  was  lost,  so  that  the  assets  of  said  bank  were  wholly 
insufficient  to  pay  the  creditors.  Other  facts  and  the  proo£i 
appear  in  the  opinion.  The  defendants  demurred,*  which  de- 
murrers were  joined,  and  all  except  Hill  answered,  denying 
all  official  mismanagement,  etc. 

Dane  and  Bourne^  for  the  complainants. 
Howard  and  CleaveSj  for  the  respondents. 

By  Court,  Appleton,  C.  J.  By  the  Revised  Statutes,  1867, 
0.  47,  sec.  43,  '^  those  directors  by  whose  official  mismanage- 
ment a  loss  or  deficiency  of  capital  stock  occurs  shall  be  liable 
therefor  in  their  individual  capacity,"  etc. 

By  section  47,  '^  a  creditor  of  a  bank  suffering  loss  as  de- 
scribed in  section  43,  or  a  holder  of  unredeemed  bills,  as  de- 
scribed in  section  46,  ...  .  may  avail  himself  of  the  Uability 
of  the  directors  and  stockholders,  as  described  in  said  sections, 
by  a  bill  in  equity." 

By  section  76  it  is  provided  that  the  liability  of  directors 
and  stockholders  shall  not  be  increased  nor  dinGiiished  by  the 
other  sections  of  chapter  47  than  those  above  recited. 
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There  is  no  question  that  the  plaintiffs  were  creditors  of  the 
Banford  Bank  for  $6,890.51. 

The  respondents  were  chosen  directors  for  the  year  1861. 
Of  those  so  chosen,  Justin  B.  Merrill  has  not  acted  as  such 
director,  and  is  not  responsible  for  the  mismanagement  of  the 
bank. 

Oliver  Hill  has  not  answered,  and  as  to  him  the  bill  is  to 
be  taken  pro  canfeaao. 

The  statute  makes  the  directors  liable  for  ^'oflScial  mis- 
management." The  persons  who  become  directors,  of  a  cor- 
poration place  themselves  in  the  situation  of  trustees.  ^'  In 
the  civil  law,"  observes  McCoun,  V.  C,  in  Scott  v.  Depeyster^ 
1  Edw.  Ch.  547,  ''  a  rule  prevails,  which,  I  think,  may  with 
great  propriety  be  applied  here.  It  is  this,  that  Hhose  who 
are  named  by  companies  and  corporations  to  have  the  direc- 
tion of  their  affairs  are  obliged  to  take  the  same  care  and 
diligence  as  factors  or  agents.  They  are  answerable,  not  only 
for  any  fraud  and  gross  negligence  which  they  may  be  guilty 
of,  but  also  for  all  faults  that  are  contrary  to  the  care  required 

of  them':  Domat,  132,  tit.  8,  sec.  2 The  rule  there  is, 

that  they  must  answer  for  ordinary  neglect;  and  ordinary 
neglect  is  understood  to  be  the  omission  of  that  care  which 
every  man  of  common  prudence  takes  of  his  own  concerns." 

From  an  examination  of  the  evidence,  which  is  very  volumi- 
nous, it  fully  appears  that  the  directors  discounted  on  a  pledge 
of  stock,  against  the  provisions  of  section  14;  and  that  they 
loaned  upon  names  utterly  irresponsible,  as  upon  those  of 
day-laborers  and  clerks,  persons  bankrupt  in  property.  In- 
deed, it  is  difficult  to  imagine  a  more  worthless  set  of  notes 
and  drafts,  or  a  more  uniform,  continued,  and  flagrant  disre- 
gard of  the  statutes  of  the  state,  and  of  the  principles  of 
common  prudence,  than  these  directors  have  shown  in  the 
management  of  the  bank.  If  they  knew  the  character  of 
the  paper  discounted,  and  its  utter  worthlessness,  they  were 
guilty  of  gross  fraud  upon  the  stockholders  in  discounting 
such  paper.  If  they  did  not  know  its  character,  they  were 
guilty  of  gross  neglect  in  not  making  the  inquiries  which  they 
were  bound  officially  to  make. 

But  the  directors  for  the  year  are  only  responsible  for  the 
official  mismanagement  occurring  during  the  year  for  which 
they  were  so  chosen.  They  cannot  be  liable  for  the  misman- 
agement of  the  directors  of  a  preceding  year.  It  follows  from 
this  that  when  the  discounts  are  but  the  renewals  of  those  of 
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preceding  years,  that  if  the  notes  or  bills  renewed  were  en« 
tirely  worthless,  their  renewal  could  not  have  been*  productive 
of  lose  to  the  bank.  But  a  careful  examination  of  the  dis- 
counts shows  that  the  directors  are  responsible  for  an  amount 
exceeding  the  plaintififs'  claim. 

Bill  sustained  as  against  all  but  Justin  B.  Merrill,  who  is 
entitled  to  his  costs,  and  a  decree  must  be  entered  against  the 
other  respondents. 

Walton,  Dickebson,  Babbows,  and  Danfobth,  JJ.,  con- 
curred. 

ElsNT,  J.,  concurred  in  the  result. 


StOOKHOLDEBS  of  Ck)BF0RATI01l  AKR   PSBSOHAUiT  LUBLI  TO  CbKDROBS 

or  CoRFOBATiON  only  by  virtae  of  express  provision  of  statate:  Ctfin  v.  Rkh, 
71  Am.  Dec.  559,  and  see  note  567. 

DniECTOR  OF  Corporation  Oocufies  Fiduciabt  Relation:  Sieam  Coal 
Co,  y.  Coal  and  Iron  Co.,  77  Am.  Dec.  311,  and  note  322.  And  roles  concern- 
ing personal  liability  of  agents  or  servants  for  positive  torts  must  be  applied 
to  directors:  Salnwn  ▼.  Rkhcurdaon,  79  Am.  Dec.  266,  and  see  note  263. 

PowsB  OF  Courts  of  EgxTirr  to  Control  Offigsbs  of  Cobfqratiovs 
NtaU  V.  HiO,  76  Am.  Deo.  608^  and  note  616. 


HoBBS  u  Manhattan  Insubancb  Compant. 

[66  Mainx,  417.] 

Mekbrrs  of  Corporation  ark  Legally  Presctmed  to  be  CmzENS  of  Staib 
by  the  laws  of  which  it  was  created,  and  in  which  alone  the  coiporate 
body  has  a  legal  existence.  And  a  snit  by  or  sgainst  such  corporatioB, 
in  its  corporate  iiame,  must  be  presumed  to  be  a  suit  by  or  against  oiti- 
xens  of  the  state  creating  the  corporation. 

AorioN  BT  CrnzEN  of  State  in  Which  It  is  Brought,  against  FoRxiaH 
Corporation,  mat  be  Removed  for  trial  to  the  United  States  ooart^  if 
within  the  provisions  of  the  United  States  statutes  relating  to  removal 
of  causes  from  state  to  federal  courts,  although  the  defendant  has  fullj 
oomplied  with  the  provisions  of  a  state  law  directing  how  service  of  pio- 
oess  shall  be  made  upon  foreign  corporations.  Such  state  law  does  nod 
infringe  upon  the  jurisdiction  of  the  courts  of  the  United  States. 

Assumpsit  on  a  policy  of  insurance  issued  by  the  agents  of 
the  defendant  corporation.  The  defendant  filed  a  petition, 
praying  for  the  removal  of  the  cause  for  trial  to  the  circuit 
court  of  the  United  States,  which  prayer  was  denied,  and  thA 
defendant  alleged  exceptions.  Other  material  facts  appear  in 
the  opinion. 
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W.  L.  Puinamy  tor  the  defendanti. 
A.  P.  Oavldf  for  the  plaintiffs. 

By  Court,  Appleton,  C.  J.  The  presiding  justice  found 
"  that  the  defendant  corporation  was  incorporated  under  the 
laws  of  the  state  of  New  York,  and  has  a  place  of  business  in 
that  state."  It  does  not  appear  that  any  inhabitants  of  Maine 
are  members.  When  a  corporation  is  created  by  the  laws  of 
a  state,  the  legal  presumption  is,  that  its  members  are  citizens 
of  the  state  in  which  alone  the  corporate  body  has  a  legal  ex- 
istence. A  suit  by  or  against  such  corporation,  in  its  corporate 
name,  must  be  presumed  to  be  a  suit  by  or  against  citizens  of 
the  state  creating  the  corporation;  and  no  averment  or  evi- 
dence to  the  contrary  is  admissible  for  the  purpose  of  with- 
drawing the  suit  from  the  jurisdiction  of  a  court  of  the  United 
States:  Ohio  and  Mississippi  R.  R.  Co.  v.  Wheeler^  1  Black, 
286.  There  is  nothing  dieproving  or  tending  to  disprove  the 
legal  presumption  that  the  members  of  the  defendant  corpo- 
ration are  citizens  of  the  state  of  New  York. 

The  amount  sued  for  exceeds  five  hundred  dollars.  The 
plaintiffs  are  citizens  of  this  state.  The  defendant  corporation,, 
in  the  absence  of  proof  to  the  contrary,  is  presumed  to  be 
composed  of  citizens  of  New  York. 

The  case  as  presented  is,  therefore,  within  the  judiciary  act 
of  the  United  States,  approved  September  24, 1789,  chapter  80, 
section  12.  The  defendants  claim  the  right  to  remove  the  suit, 
and  have  filed  the  petition  and  given  the  surety  required  by  the 
statute.  In  such  case  the  removal  is  matter  of  right,  which 
a  judge  of  a  state  court  cannot  prevent:  Gordon  v.  Longest,  16 
Pet.  97. 

The  only  grounds  of  objection  to  the  removal  of  the  cauee 
arise  from  the  statute  of  this  state  (R.  S.,  c.  49,  sec.  39),  which 
is  as  follows:  *' The  word  ^  foreign,' when  used  herein,  desig- 
nates companies  not  incorporated  by  the  legislature  of  this 
state.  Every  person  authorized  by  any  foreign  fire  insurance 
company  to  advertise  as  its  agent,  or  to  receive  and  forward 
proposals  for  insurance,  shall  be  deemed  its  agent.  Such  com- 
pany, insuring  property  by  their  agent,  shall  give  him  instruc- 
tions in  writing,  signed  and  sworn  to  by  the  president  and 
secretary  thereof,  to  accept  service  of  all  lawful  processes 
against  the  company;  and  shall  therein  consent  and  engage 
that  all  such  service,  duly  made  upon  such  agent,  shall  be 
legal|  and  give  to  the  courts  of  this  state  like  jurisdictioii,  and 
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liaye  like  effect,  as  if  the  oompany  had  existed  and  been  duly 

served  with  process  in  this  state And  senrioe  upon 

the  agent  shall  be  deemed  sufficient  service  upon  the  prin- 
cipal." 

The  state  of  Maine  had  an  nnquestioned  right  to  impoeo 
upon  foreign  corporations  the  conditions  prescribed  by  section 
89.  A  judgment  recovered  in  the  courts  of  this  state,  when 
eervice  was  made  according  to  its  provisions,  would  be  enti- 
tied  to  full  faith  and  credit:  Lafayette  Inmratkce  Co.  v.  French^ 
18  How.  404. 

The  defendant  corporation,  having  complied  with  the  stat- 
ute of  the  state,  seeks  to  remove  this  suit,  of  which  due  service 
has  been  made,  to  the  courts  of  the  United  States,  and  the 
statute  of  this  state  has  been  interposed  as  preventing  this 
removal.  It  is  claimed  that  the  defendant  is  estopped  to  re- 
move his  suit. 

The  jurisdiction  of  the  courts  of  the  United  States  depend 
upon  the  constitution,  and  the  acts  of  Congress  passed  in  con- 
formity with  its  provisions. 

Parties  cannot,  by  any  agreements,  confer  jurisdiction  where 
it  is  not  given  by  act  of  Congress.  When  so  given,  they  can- 
not oust  the  courts  of  the  United  States  of  the  jurisdiction  con- 
ferred upon  them.  Nor  can  the  states,  by  any  legislative  act^ 
limit  or  enlarge  the  jurisdiction  as  conferred  by  Congress. 

But  the  act  in  question  does  not  limit  or  restrict  the  juris- 
diction of  the  courts  of  the  United  States.  It  does  not  do  so 
in  terms,  nor  does  it  by  implication.  The  object  of  the  act 
was  to  prevent  foreign  corporations  acting  in  this  state,  unless 
they  would  submit  to  its  jurisdiction  so  far  as  to  be  sued 
within  its  limits.  It  was  not  to  exclude  the  courts  of  the 
United  States,  but  enable  our  citizens  to  enforce  their  claims 
here  without  resorting  to  another  jurisdiction.  To  do  this,  it 
provides  how  service  of  any  writ  or  process  may  be  made; 
and  being  made,  the  courts  of  the  state  have  jurisdiction. 
Being  served,  and  the  parties  being  before  the  court,  all  the 
incidents  to  a  suit,  where  one  of  the  parties  is  a  citizen  of  an- 
other state,  attach.  The  service  thus  "  made  is  declared  to  be 
legal,  and  is  declared  sufficient  service  upon  the  principal." 
It  has  '*  the  like  effect  as  if  the  company  had  existed  and  been 
duly  served  with  process  in  this  state."  That  is,  the  party 
defendant  is  rightly  in  court.  If  the  action  is  not  removed, 
judgment  may  be  rendered.  If  removed,  then  judgment  is  to 
be  rendered  in  the  court  to  which  the  removal  is  made.    But 
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there  is  nofbing  prohibitory  of  removal,  or  infringing  upon  the 
jorisdiction  of  the  oourte  of  the  United  States. 
Exceptions  sustained. 

CuTTiNa,  Walton,  Barrows,  and  Danforth,  J  J.,  ooncorred. 

DicKBRSON,  J.,  dissented. 

RisnnifGK  or  CoRPORAHONt  See  Smganum  €te,  R  B.  Co.  y.  OomOif  of 
Morgan^  56  Am.  Deo.  497,  and  note  001;  BaUinwrt  etc  S,  B^Co,  ▼.  ChUlahue, 
66  Id.  263;  BaUimore  etc  B.  B.  Co.  y.  Okn,  02  Id.  688;  Chmi^  qf  AUeghenif 
T.  BaOroad  Co.,  88  Id.  579. 

Rbsidknos  or  Cobfobatobs  pois  vot  Luiluihub  the  qoMtum  ai  to  fh* 
iMidenoe  of  the  oorporation  to  whidi  th^  belongt  CotmeeHmsi  eU»  B*B.Co. 
▼.  Cooper,  78  Am.  Deo.  819. 


Pbentiss  v.  Shaw. 

FM  MAlira,  427.J 

1m  Ksmam  vob  Dakaobs  pob  Uklawtul  Abbsst  avo  iMFsnomaarr, 
deolarations  of  the  plaintiff  prior  thereto  and  tending  to  provoke  the 
eame  are  inadminible  in  mitigation  of  the  aotoal  dfeunagee  sostainedf 
hat  are  admiarible  to  mitigate  the  damages  for  the  indignity  and  the 
punitive  damagee  oUdmed. 

Trespass  for  unlawful  arrest  and  imprisonment.  The  plain- 
tiff introduced  evidence  showing  that  in  April,  1865,  he  was 
seized  by  the  defendants,  Shaw  and  three  others,  who  forcibly 
put  him  into  a  wagon,  transported  him  a  prisoner  three  miles 
distant  to  a  village,  and  confined  him  for  several  hours  in  a 
room  in  the  hotel  there;  that  a  crowd  of  men  accompanied 
the  four  defendants  to  the  place  where  he  was  seized,  and 
thence  to  the  village;  that  the  four  defendants  inflicted  in- 
juries upon  the  person  of  the  plaintiff;  and  that  threats  of  ex- 
treme personal  injuries  to  the  plaintiff  were  made  by  some 
persons  who  accompanied  the  defendants.  The  defendants, 
against  the  plaintiff's  objections,  introduced  evidence  tending 
to  show  that  they  seized  the  plaintiff  in  the  forenoon  of  the  day 
on  which  the  news  of  the  assassination  of  President  Lincoln 
was  received;  that  the  plaintiff,  addressing  one  Oilman,  and 
alluding  to  the  assassination  of  the  President,  said:  ^^I  am 
glad  of  it,"  etc.;  that  the  defendants  were  soon  afterwards  in- 
formed of  the  plaintiff's  declarations  concerning  the  assassina- 
tion; and  that  about  two  hours  afterwards  they  did  the  act 
proved  by  the  plaintiff;  also,  that  after  the  confinement  of 
the  plaintiff  in  the  hotel,  he  was  taken  by  them,  on  the  same 
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day,  to  a  public  meeting  of  the  citizena,  at  which  a  Tote  was 
passed  that  he  be  discharged  upon  taking  an  oath  to  support 
the  constitution  of  the  United  States;  and  that  the  plaintiff 
voluntarily  took  such  oath,  and  was  thereupon  discharged. 
The  defendants  further  introduced  evidence  tending  to  show 
that  before  arresting  the  plaintiff  telegraphic  communication 
was  had  with  the  provost-marshal  at  Bangor,  who  replied  that 
the  plaintiff  should  be  arrested  and  held;  that  thereupon  the 
defendant  Shaw,  an  acting  deputy  sheriff,  with  three  other  de- 
fendants, proceeded  to  make  the  arrest;  and  that  they  honestly 
believed  that  they  had  a  legal  right  to  do  what  they  did,  and 
b  *d  no  malice  towards  the  plaintiff.  Other  facts,  and  the 
liiaterial  parts  of  the  judge's  instructions  to  the  jury,  appear  in 
the  opinion.  The  jury  found  a  verdict  of  guilty  against  all 
the  defendants  but  one  Rowe,  and  assessed  damages  in  the 
sum  of  $6.46.    The  plaintiff  alleged  exceptions. 

W.  H.  MeCriUUy  for  the  plaintiff. 
X.  Barkery  for  the  defendants. 

By  Court,  Kent,  J.  The  case,  as  presented  to  the  jury  un- 
der the  rulings,  was,  in  substance  and  effect,  one  where  a  de- 
fault had  been  entered  and  an  inquisition  of  damages  had 
been  allowed  before  a  jury.  The  jury  had  no  discretion  al- 
lowed to  them,  except  as  to  the  amount  of  damages  to  be  in- 
serted in  a  verdict  for  the  plaintiff.  The  main  question  is, 
whether  the  directions  given  by  the  judge  to  the  jury  to  gov- 
ern them  in  the  assessment  of  damages  were  correct. 

The  plaintiff  claimed  damages  for  several  distinct  matters, 
and  asked  that  the  jury  should  found  their  verdict  on  these 
principles,  viz.:  — 

1.  The  actual  injury  to  his  person,  and  for  the  detention  and 
imprisonment. 

2.  For  the  injury  to  his  feelings,  the  indignity  and  pablie 
exposure  and  contumely. 

8.  For  punitive  or  exemplary  damages  in  the  nature  of 
punishment,  and  as  a  warning  to  others  not  to  offend  in  like 
manner. 

The  judge  very  unequivocally  instructed  the  jury  that  the 
defendants  had  shown  no  legal  justification  for  their  acts,  and 
must  be  found  guilty,  and  that  the  only  question  for  them 
was  the  amount  of  damages,  — that  they  were  bound  to  ghne 
damages,  at  all  events,  fivr  the  injuries  to  the  plaintiff's  per- 


1869.]  Prentiss  v.  Shaw.  ^      477 

son,  and  for  detention,  to  the  full  ezteut  of  said  damages;  that 
they  could  not  consider  the  testimony  put  in  by  defendants  in 
mitigation  of  such  actual  damages,  but  must  give  a  verdict  for 
matters  named  under  the  first  head  to  the  full  amount  proved, 
without  diminution  on  account  of  any  matters  of  provocation 
or  in  extenuation. 

The  judge  further  instructed  the  jury  that  they  might  con* 
sider  the  testimony  put  in  by  defendants  under  the  second 
and  third  heads,  above  stated,  in  mitigation  of  any  damages 
they  might  find  the  plaintiff  had  sustained  under  either  or  both 
of  said  grounds. 

These  rulings  present  the  question  whether  the  evidence 
objected  to  was  admissible  for  the  special  purpose  to  which 
it  was  confined.  It  was  not  in  the  case  generally,  but  its 
consideration  and  application  was  restricted  to  the  special 
grounds  of  damages  set  up,  beyond  what  may  properly  be 
termed  the  actual  damages.  It  was  entirely  excluded  as  a 
justification,  or  as  mitigating  in  any  degree  the  actual  dam- 
ages. 

The  distinctive  points  of  the  rulings,  which  perhaps  distin- 
guish them  from  some  cases  in  the  reports  and  some  doctrines 
in  the  text-books,  are:  1.  That  they  exclude  entirely  this  spe- 
cies of  evidence,  in  mitigation  of  actual  damages;  and  2.  That 
they  admit  it,  in  mitigation  of  damages,  claimed  on  the  other 
grounds  of  injury  to  the  feelings,  indignity,  and  punitive  dam- 
ages, although  the  evidence  related  to  matters  which  did  not 
transpire  at  the  instant  of  the  assault,  but  on  the  same  day, 
and  manifestly  connected  directly  with  the  infliction  of  the 
injury  complained  of. 

It  is  unquestionable  that  many  authorities  can  be  found 
which  seem  to  negative  the  proposition  that  acts  or  words  of 
provocation,  except  those  done  or  uttered  at  the  moment  or 
immediately  connected  in  time  with  the  infliction  of  the  injury, 
can  be  given  in  evidence  in  mitigation  of  damages.  But  most 
of  these  cases  seem  to  be  predicated  upon  the  idea  of  mitiga- 
tion of  the  actual,  positive,  visible  damages, — those  damages 
to  which  the  party  would  be  entitled  on  accoimt  of  the  actual 
injury  to  his  person  or  his  property. 

It  is  important  to  settle  as  well  as  we  can  the  general  prin- 
ciple which  lies  at  the  foundation  of  the  law  applicable  to 
damages,  occasioned  by  the  illegal  acts  of  the  defendant 
We  understand  that  rule  to  be  this:  a  party  shall  recover  as  a 
pecimiary  recompense  the  amount  of  money  which  shall  be  a 
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remuneration,  as  near  as  may  be,  for  the  actual,  tangible,  and 
immediate  result,  injury,  or  consequence  of  the  trespass  to  his 
person  or  property.  But  in  the  application  of  this  general 
principle,  there  has  been  great  diversity  in  the  decisions,  and 
in  the  doctrines  to  be  found  in  the  text-books  touching  the 
point  of  mitigation  or  extenuation. 

In  reference  to  injuries  to  the  person,  it  was  soon  seen  that 
this  literal  and  limited  rule,  if  applied  inexorably,  would  fail 
to  do  justice.  The  case  is  at  once  suggested  where  an  assault 
and  battery  is  shown  to  have  been  wanton,  unprovoked,  and 
grossly  insulting;  inflicted  clearly  for  the  purpose  of  disgrac- 
ing the  recipient,  and  at  such  a  time  or  place  as  would  give 
publicity  to  the  act,  and  yet  the  actual  injury  to  the  person 
very  slight,  or  hardly  appreciable.  Shall  the  law  in  such  a 
case  of  wanton  insult  and  injury  give  only  the  damages  to 
the  face  or  the  person  as  testified  to  by  a  surgeon? 

On  the  other  hand,  a  case  is  suggested  where  the  injury  to 
the  person  was  severe,  a  broken  limb  or  grievous  wounds,  or 
permanent  or  partial  disability,  and  yet  the  party  sufifering 
had  been  guilty  of  gross  abuse,  provoking  the  assault  by  in- 
sulting language  or  fietlse  accusations,  or  most  offensive  libels 
upon  the  defendant  or  his  family,  or  had  outraged  the  com- 
munity in  which  he  lived,  by  a  series  of  acts  or  declarations 
which  justly  aroused  and  kept  alive  the  indignation,  which  at 
last  found  vent  in  the  infliction  of  some  personal  indignity, 
accompanied  by  force  and  violence,  which  resulted  in  the 
serious  manner  above  stated.  What  is  the  rule  as  to  such 
damages  applied  to  the  aggravations  in  the  one  case,  and  the 
mitigations  in  the  other? 

If  we  take  the  case  of  such  an  assault,  which  has  been  pro- 
voked by  words  or  acts  at  the  time  of  the  trespass,  and  so 
immediately  connected  therewith  that  all  authorities  would 
agree  in  admitting  the  evidence  in  mitigation,  the  precise 
question,  then,  is.  For  what  purpose  can  it  be  used?  and  what 
damages  can  it  mitigate? 

All  agree  that  these  facts  cannot  be  a  legal  justification, 
and  be  used  in  bar  of  the  action.  The  plaintiff  is  undoubt- 
edly entitled  to  a  verdict,  with  damages.  It  is  said  these 
facts  may  be  used  to  mitigate  the  damages.  But  what  dam- 
ages? If  the  assault  was  illegal  and  unjustified,  why  is  not 
the  plaintiff  in  such  case  entitled  to  the  benefit  of  the  general 
rule  before  stated,  that  a  party  guilty  of  an  illegal  trespass  on 
another's  person  or  property  must  pay  all  the  damages  to 
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iuch  person  or  property  directly  and  actually  resulting  from, 
the  illegal  act?  Admit  that  the  defendant  was  provoked^ 
insulted,  irritated,  and  justly  indignant  at  the  acts  or  lan- 
guage of  the  plaintiff.  If  those  provocations  did  not  reach  the 
point  of  a  legal  justification  of  the  assault,  then,  so  far  as  the- 
question  arises  for  which  party  the  verdict  shall  be  given,  they 
are  immaterial,  and  out  of  the  case.  The  assault  was  wholly 
legal  or  wholly  illegal.  There  can  be  no  such  thing  as  appor- 
tioning the  guilt, — making  the  act  half  legal  and  half  illegal. 
It  is  not  one  of  the  class  of  cases  where  the  suffering  party 
contributed  to  the  injury,  and  thereby  lost  his  right  of  action. 
The  contribution  to  work  that  effect  must  be  co-operation  in 
the  doing  of  the  act  itself,  which  is  complained  of;  i.  e.,  the 
assault  and  battery,  or  whatever  the  alleged  specific  act 
may  be. 

If,  then,  the  act  is  confessedly  an  illegal  one,  and  unjustified 
in  law,  why  must  not  the  defendant  answer  for  and  pay  the 
actual  damages  to  the  person?  On  what  principle  of  law  can 
he  be  exonerated? 

In  the  case  before  us  the  presiding  judge  took  this  view. 
He  made  a  distinction,  which  has  not  often  been  attended  to,, 
between  a  recovery  for  the  actual  personal  damage  and  loss  of 
time  and  other  direct  injuries,  and  a  recovery  for  other  dam- 
ages based  on  injury  to  the  feelings,  indignity,  insults,  and  the^ 
like,  and  also  on  the  claim  for  punitive  damages. 

Is  there  not  such  a  distinction  in  law  and  common  sense? 
Take  the  simple  case  of  the  meeting  of  two  men  in  a  public 
street.  One  addresses  the  other  with  opprobrious  and  insult- 
ing language,  galling  him  a  thief  or  a  liar.  The  other,  at  the 
moment,  naturally  excited  to  almost  uncontrollable  anger, 
strikes  a  blow  which  breaks  the  arm  of  his  antagonist.  The 
law  says  the  words  were  no  legal  justification  for  the  blow. 
It  was  therefore  a  trespass  and  a  wrong.  What  damages  shall 
be  awarded?  Can  they  be  more  or  less,  according  to  the  prov- 
ocation on  one  side,  or  the  natural  anger  on  the  other?  There 
is  the  broken  arm,  neither  more  nor  less,  with  the  pain  and 
suffering  and  expense  of  cure,  and  the  loss  of  time,  all  which 
are  open  and  appreciable,  and  are  the  direct  and  immediate 
consequences  of  the  legal  wrong.  If  the  law  holds,  as  it  does, 
sternly  and  unwaveringly,  that  the  words  are  no  excuse  or 
justification,  why  should  it  '^keep  the  word  of  promise  to  the 
ear,  but  break  it  to  the  hope,"  by  allowing  a  jury  to  evade  the 
iaWy  whilsti  in  form,  keeping  it,  by  a  verdict  for  nominal  dam- 
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ages,  which  is  in  effect  one  in  favor  of  the  defendant?  Whj 
not  say,  rather,  that  the  provocation  might  be  shown  in  defense 
of  the  action,  and  that,  if  the  plaintiff  morally  deserved  to 
suffer  the  injury,  by  reason  of  his  language,  that  should  be  a 
legal  excuse?  It  seems  to  be  a  legal  anomaly  to  say.  True,  it 
is  an  undefended,  naked  trespass  and  wrong,  but  no  real  dam- 
ages or  recompense  shall  be  given.  It  is  giving  the  benefit  of 
a  justification  to  what  the  law  expressly  says  is  no  justification. 
The  restriction  of  the  rule  to  the  provocation  given  at  the  time 
of  the  assault  does  not  obviate  the  objection  that  it  is  against 
a  well-settled  principle,  which  gives  real  and  substantial  re- 
dress for  every  unjustified  trespass.  Where  the  trespass  or 
injury  is  upon  personal  or  real  property,  it  would  be  a  novelty 
to  hear  a  claim  for  reduction  of  the  actual  injury  based  on  the 
ground  of  provocation  by  words.  If,  instead  of  the  owner's 
arm,  the  assailant  had  broken  his  horse's  leg,  in  the  case  before 
stated,  must  not  the  defendant  be  held  to  pay  the  full  value  of 
the  horse  thus  rendered  useless?  Or,  in  case  of  trespass  on 
land,  can  the  actual  damage  be  mitigated  by  showing  that  it 
was  provoked  by  unfriendly  or  unneighborly  words?  Or,  in 
case  of  a  damage  at  sea,  could  an  intentional  and  unnecessary 
collision  be  mitigated,  so  far  as  the  actual  injury  was  in  ques- 
tion, by  proving  that  the  navigator  was  insulted  and  irritated 
by  taunting  and  exciting  language  from  the  deck  of  the  ixir 
jured  vessel? 

But  there  is  no  doubt  that  the  law  has  sanctioned,  by  a  long 
series  of  decisions,  the  admission  of  evidence  tending  to  show 
on  one  side  aggravation,  and  on  the  other  mitigation  of  the 
damages  claimed.  Verdicts  for  heavy  damages  have  been 
sustained  where  the  actual  injury  to  the  person  was  very  slight 
or  merely  constructive,  and  other  verdicts  for  merely  nominal 
damages  have  been  confirmed  where  the  actual  injuries  were 
shown  to  have  been  serious.  In  the  first  class  of  such  cases 
the  plaintiff  has  not  been  restricted  to  proof  of  the  injury  to 
the  person,  but  has  been  allowed  to  show  the  circumstances 
attending  the  act,  and  to  have  damages  for  the  insult,  indignity, 
injury  to  his  feelings,  and  for  the  wanton  malice  and  unpro- 
voked malignity  of  the  deed.  And  it  is  now  settled,  certainly 
in  this  state,  that  he  may  be  allowed,  in  addition,  exemplary 
damages  in  the  way  of  punishment  or  warning  to  the  torana- 
gressor  and  others. 

Now,  this  opens  a  wide  field  for  uncertain  or  speciilati?« 
-damages  for  matters  not  tangible  or  susceptible  of  aoonrat* 
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estimation,  but  based  upon  prindpleB  and  considerations  dif- 
ferent from  those  which  determine  the  actual  injuries  as  before 
described.  These  are  such  as  lie  patent,  and  require  only  a 
calculation  of  time  lost,  pain  suffered,  or  the  value  of  a  per- 
manently injured  limb,  or  the  like.  But  when  the  injury  to 
the  feelings,  the  insult,  the  mortification,  the  wounded  pride, 
or,  to  sura  up  all  in  one  word,  the  indignity,  are  pressed  as 
grounds  for  pecuniary  indemnity,  superadded  to  the  claim  for 
punitive  and  exemplary  damages,  they  evidently  and  neces- 
sarily require  a  consideration  of  all  the  facts  in  any  way 
clearly  and  fairly  connected  with  the  trespass,  and  bearing 
upon  the  motives,  provocations,  and  conduct  of  both  parties 
in  the  controversy,  which  has  culminated  in  an  assault  by  one 
upon  the  other.  How  otherwise  can  a  jury  fairly  estimate 
what  should  be  awarded  by  way  of  punishment,  or  as  a  rea- 
sonable satisfaction  for  injured  feelings?  These  damages,  as 
our  law  now  stands,  are  made  up  of  injuries  partly  private 
and  partly  public  in  their  nature.  If  evidence  of  this  nature 
admitted  to  enhance  the  actual  damages  to  the  person  may  be 
given,  why  should'  not  the  same  kind  of  evidence  be  given  by 
way  of  mitigation  of  damages  claimed  on  such  grounds? 

If  the  plaintiff  restricts  himself  distinctly  to  the  single 
claim  for  the  actual  damages  to  his  person,  and  the  direct, 
tangible  results  therefrom,'  and  expressly  waives  all  claim  be- 
yond, it  would  seem  that  the  defendant  should  be  limited  to 
matters  strictly  -in  defense  or  justification  of  his  act,  as  in 
other  cases  of  trespass.  But  if,  as  in  this  case,  he  claims  be- 
yond this  for  injured  feelings  and  for  punishment,  the  ques- 
tion arises  (which  is  the  main  question  made  by  the  plaintiff)^ 
What  is  the  limit  of  the  evidence  which  may  be  admitted  in 
mitigation  or  extenuation?  It  is  not  denied  that  some  evi- 
dence of  this  nature  is  admissible.  The  precise  question  is, 
whether  it  is  to  be  confined  to  what  transpired  at  the  time  of 
or  in  immediate  connection  with  the  act.  If  a  party  claims 
damages  not  merely  for  the  naked  assault,  but  for  his  wounded 
feelings,  and  seeks  to  inflame  them  by  shoiring  that  he  had 
been  publicly  insulted  by  opprobrious  language  used  with  the 
evident  intent  to  degrade  him  in  the  eyes  of  his  fellow-citizens, 
may  not  the  defendant  be  allowed  to  show  that  the  complain- 
ant had  himself  been  guilty  of  using  like  words,  or  by  his  con- 
duct, and  by  insults  and  provocations,  had  really  been  the  cause 
of  the  assault?  The  plaintiff  may  have  been  passive  and  si- 
lent at  the  moment  of  the  assault,  whilst  the  defendant  was 
▲M.  dkc.  vou  xcvi-n 
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violent  and  denunciatory;  and  if  no  facts  can  be  shown  be- 
yond those  transpiring  at  that  meeting,  the  plaintiff  would 
present  a  case,  apparently  calling  for  exemplary  damages, 
whilst,  if  the  whole  truth  was  brought  out,  the  defendant  would 
appear  the  least  in  fault,  so  far  as  regards  proTOcation. 

And  so,  if  the  plaintiff  claims  for  damages  of  this  nature, 
for  an  assault,  not  by  a  personal  enemy,  but  by  those  whose 
indignation  had  been  aroused  in  matters  of  a  general  and  pub- 
lic nature,  may  hot  all  damages  beyond  those  actually  suffered 
in  his  person  be  modified  or  affected  by  eyidence  of  his  acts 
or  declarations  calculated  to  arouse  a  just  indignation  and 
disgust?    Why  should  the  man  who  has  intentionally  and 
grossly  outraged  decency,  or  aroused  indignation  by  his  viola- 
tion of  common  humanity,  be  allowed  to  recover  for  his 
injured  feelings,  and  the  public  degradation  to  which  he  has 
been  subjected?   Or  rather,  why  should  not  a  jury  be  allowed  to 
know  all  the  facts  directly  connected  with  the  act,  although  not 
transpiring  at  the  moment,  and  from  them  determine  whether 
any,  and  if  any,  what,  damages  should  be  allowed  beyond  the 
actual  injury  to  the  person  or  property.    If  facts  beyond  the 
act  are  to  be  allowed  to  aggravate,  why  should  not  like  facts 
be  allowed  to  mitigate  this  class  of  damages?    If,  for  instance, 
a  man  had  been  guilty  of  frequent  indecent  exposures  of  his 
person  in  public  streets,  accompanied  by  obscene  language  and 
gross  insults  to  females,  and  had  persisted  in  such  a  course 
until  a  body  of  his  townsmen,  indignant  and  outraged,  seized 
him  and  inflicted  punishment,  and  carried  him  away  and  con- 
fined him  for  a  day,  or  other  like  proceedings;  and  for  this  as- 
sault and  battery  and  imprisonment  an  action  is  brought  and 
a  claim  set  up  for  recompense  for  injured  feelings,  indignity, 
and  for  punitive  damages.    At  the  trial,  he  proves  these  acts, — 
rough  handling,  and  degrading  treatment,  and  personal  im- 
prisonment, and  makes  out  a  case  of  apparently  inexcusable 
interference  with  his  liberty  and  his  person,  and  his  sense  of 
self-respect.    The  defendants  cannot  show  that  he  did  or  said 
anything  at  the  time  of  the  arrest.    But  are  they  to  be  pre- 
cluded from  showing  anything  in  mitigation  of  such  a  claim? 
The  law  is  fully  vindicated  when  it  gives  such  a  man  his  full, 
actual  damages.    When  he  asks  for  more,  he  opens  a  new 
ground  for  his  opponent,  who  may  well  say,  You  have  no  tah 
claim  for  damages  on  this  ground,  for  your  own  conduct  and 
language  aroused  the  indignation  which  led  to  the  acts  com- 
plained of. 
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There  is  an  instinct,  or  if  not  quite  that,  a  dictate  of  com- 
mon sense,  which  it  is  neither  wise  nor  hardly  possible  for  the 
law  to  disregard, — that  a  man  should  not  have  pecuniary 
recompense  for  injured  feelings  or  public  degredation  when  he 
has  himself  outraged  the  feelings  of  another,  or  bo  conducted 
as  justly  to  excite  public  odium  by  open  contempt  of  the 
decencies  of  life.  The  old  legal  requirement  that  he  that  asks 
for  redress  "  must  come  into  court  with  clean  hands,"  at  once 
occurs  to  us.  The  law  will  protect  the  hand  from  actual  vio- 
lence upon  it,  although  it  may  sadly  need  ablution,  but  be- 
yond this  will  require  "a  show  of  hands"  before  it  will 
adjudge  damages  for  an  alleged  defilement. 

The  ruling  of  the  judge,  in  this  case,  was  peremptory  and 
unqualified  that  the  evidence  made  out  no  legal  defense,  and 
that  the  verdict  must  be  for  the  plaintifif  ^Ho  the  full  extent  of 
the  damages  sustained  by  the  injuries  to  the  plaintiff's  per- 
son, and  for  detention." 

If,  after  this  ruling,  the  defendant  had  consented  to  a  de- 
fault, and  the  case  had  come  before  a  judge  to  determine  the 
damages,  and  the  same  claim  for  cumulative  and  exemplary 
damages  had  been  made  and  pressed,  would  any  judge  have 
excluded,  in  the  hearing  before  him,  the  evidence  offered  in 
this  case?  If  he  had,  how  could  he  determine  the  degrees  of 
aggravation  or  extenuation,  or  come  to  any  satisfactory  con- 
clusion on  the  matter  of  damages?  As  before  said,  the  jury 
in  this  case  were  in  the  same  condition,  after  the  ruling,  as  a 
judge  would  have  been  after  default. 

When  we  consider  the  nature  and  the  grounds  of  this  claim 
for  exemplary  or  punitive  damages,  it  is  difiicult  to  see  why 
the  evidence  of  provocation  or  mitigation,  if  allowed  at  all, 
should  be  restricted  to  the  time  of  the  overt  act.  What  hap- 
pened then  may,  and  generally  would,  give  a  very  partial  and 
insufficient  view  of  all  the  circumstances  which  in  truth  belong 
to  the  matter  in  question,  and  serve  to  aggravate  or  diminish 
the  injury  to  the  feelings  or  the  malice  of  the  act-.  Every  one 
sees  this  at  a  glance. 

We  think  it  will  be  foimd,  on  a  careful  examination  of  the 
cases,  that  where  this  rule,  limiting  the  evidence  to  what 
transpired  at  the  moment,  has  been  enforced,  the  claim  was 
to  diminish  the  damages  for  the  actual  corporeal  injury  and 
loss  of  time,  and  no  distinction  was  made  between  those  and 
exemplary  damages.  The  reasoning  to  be  found  in  this  class 
of  cases  is  very  similar  to  that  found  in  the  decisions  at 
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oommon  law,  where  the  degree  of  guilt  iB  leesenedi  and  a  dif- 
ferent and  distinct  offense,  of  a  less  degree,  is  found  by  reason 
of  proof  of  sudden  and  provoked  anger;  as  where  a  homicide 
is  reduced  from  murder  to  manslaughter.  But  in  such  trials, 
these  matters  of  provocation  and  sudden  anger  are  introduced, 
not  to  mitigate  a  crime  found  or  admitted,  but  are  strictly 
matters  in  defense,  and  modify  or  give  character  to  the  act 
in  determining  what  crime  has  been  in  fact  committed,  and 
are  used  for  that  purpose.  In  such  case,  it  becomes  important 
to  know  whether  the  act  was  the  result  of  sudden  passion,  or 
whether  there  had  been  time  for  the  passions  to  cool.  But  in 
a  civil  action  for  trespass,  the  liability  of  the  party  for  actual 
damages  does  not  depend  upon  the  intent  or  state  of  mind  of 
the  traspasser.  He  may  be  liable,  if  his  act  was  unlawful, 
although  he  did  not  intend  to  injure  any  one,  and  had  no 
anger  or  ill-will  towards  the  party  whose  person  or  property 
was  affected  by  his  illegal  act.  It  is  not  the  motive  or  the 
feelings  under  which  the  legal  wrong  is  committed  which  de- 
termines the  character  of  the  act,  or  the  amount  of  the  actual 
damages  resulting  from  it.  It  cannot  be  excused,  if  legally 
unjustified,  by  proof  of  sudden  passion,  or  the  absence  of 
malice  or  wrong  intent. 

The  analogy,  if  any,  between  civil  actions  and  criminal 
prosecutions  is  to  be  found  in  the  determination  of  the  extent 
of  punishment  in  the  one  and  the  amount  of  exemplary  or 
cumulative  damages  in  the  other.  Although  in  the  trial  of 
criminal  cases  the  evidence  may  be  limited  to  the  time  of  the 
occurrence,  yet  every  judge  is  aware  that,  in  fixing  upon  the 
sentence  to  be  awarded,  he  does  not  hesitate  to  hear  evidence 
or  statements  as  to  facts  and  acts  and  declarations  made  or 
done  anterior  to  such  time,  in  order  to  ascertain,  as  well  as 
he  can,  the  mitigating  or  aggravating  circumstances  connected 
with  the  offense.  So,  in  determining  the  amount  of  damages 
in  a  civil  suit,  beyond  the  tangible,  as  before  explained,  when 
there  is  no  question  as  to  the  fact  that  a  trespass  had  been 
committed,  a  limitation  of  the  examination  into  what  trans* 
pired  at  the  moment  would  seem  to  fall  Cor  short  of  what  rea- 
son and  common  sense  would  prescribe.  It  seems  hardly  just 
to  require  any  tribunal  to  act  and  determine  such  questionSi 
and  to  award  damages  in  the  nature  of  punishment,  and  with- 
hold  from  it  all  knowledge  of  the  facts  which  may  taitly  be 
said  to  give  the  moral  oharaoter  of  the  act  and  the  aotoal  goiU 
of  the  respondeat 
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We  are  aware  that  great  care  must  be  taken  to  confine  the 
examination  to  such  matters  as  are  clearly  and  directly  con- 
nected with  the  acts,  or  give  color  or  character  to  it.  Mere 
evidence  of  general  bad  character,  or  unpopularity,  or  of  acts 
or  declarations  of  ancient  date,  or  not  clearly  and  really  part 
and  parcel  of  the  matter  in  question,  must  be  excluded.  But 
time  is  not  of  the  essence  of  the  principle,  but  fairly  estab- 
lished direct  connection,  as  cause  or  effect.  It  is  impossible 
to  accurately  define  the  limits  so  as  to  reach  every  case.  But 
there  can  be  no  greater  difficulty  in  the  application  of  this 
than  of  many  other  rules  of  law. 

In  the  case  at  bar,  the  evidence  was  limited  to  the  transac- 
tions of  the  day  on  which  the  assault  was  committed,  and 
very  evidently  was  of  matters  connected  directly  with  the  acts 
done.  If  it  had  been  excluded  after  the  evidence  on  the  part 
of  the  plaintiff  had  been  heard,  how  could  the  jury  have 
properly  or  understandingly  determined  what  punitive  dam- 
ages should  be  given  in  vindication  of  outraged  law,  or  for 
the  indignity  and  injury  to  the  feelings?  They  had  a  right 
to  know,  and  the  defendants  had  a  right  to  place  before  them, 
the  true  relations  of  the  parties,  and  to  show  how  far  the  act 
was  wanton,  malicious,  vindictive,  or  unprovoked,  or  how  far 
extenuated  by  the  conduct,  declarations,  or  provocations  of  • 
the  complaining  party. 

On  the  whole,  after  a  full  consideration  of  the  case  and  the 
cases,  we  think  that  the  rulings  of  the  judge  were  not  erro- 
neous, but  give  the  rules  on  this  subject  which  are  practical 
and  in  accordance  with  common  sense  and  the  general  princi- 
ples of  the  law. 

Exceptions  overruled. 

Cutting,  Dickebson,  Babrows,  and  Tapley,  JJ.,  concurred. 
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admissible  as  part  of  re$  gestce:  Monday  y.  Stale,  79  Am.  Dec.  314,  and  note 
817. 

EviDENCB  or  Provocation,  ih  MrrioATioN  of  Damages,  in  action  for 
assault  and  battery:  See  Ireland  v.  EllioU,  68  Am.  Dec.  715,  and  note  717. 

Measure  of  Damages  in  Action  fob  Personal  Injuries:  Page  v.  Mitchell, 
86  Am.  Dea  75,  and  note  77. 

The  principal  case  is  cited  to  the  point  that  in  assault  and  battery  the 
jury  may  consider,  not  only  the  mental  suffering  which  accompanies  and  ii 
a  part  of  the  bodily  pain,  but  that  other  mental  condition  of  the  injured  per- 
son which  arises  from  the  insult  of  the  defendant's  blows,  in  Wyman  ▼. 
LecraM;  71  Me.  229. 
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[66  MaINI,  458.] 

KtOEXTMB  18  SiRVANT  OF  CouBT,  and  tuota  for  the  benefit  of  all  the  parties 
in  the  aoit  in  which  he  is  appointed.  Hia  posaession  is  the  poeaeasion  ol 
the  conrt,  and  any  attempt  to  interfere  with  it,  without  leave  of  ooort^ 
is  a  contempt. 

MOBTGAOX  OF    PERSONAL    PbOPXRIT  KOT  AT  TXMX    DC    EXISTSIVCB   QANKOn; 

as  a  general  role,  be  upheld  or  enforced  in  a  suit  at  law.  To  be  npheld. 
the  contract  most  refer  to  some  particular  property  reasonably  certain 
to  come  into  existence,  so  that  the  minds  of  the  parties  may  be  in  accord 
as  to  what  it  is  to  be,  and  the  mortgagor  must  haye  a  present  interest 
in  or  concerning  it. 

MORTOAOB  BT  BaILROAD  COXPANT    UPON    ITS    EXISTIKQ  ROAB  AND    FbAH. 

GHisES  MAT  BE  EXTENDED  to  rolling  stock  thereafter  to  be  acquired  and 
placed  on  the  road,  if  the  intent  to  acquire  such  stock  and  hold  it  sub- 
ject to  the  mortgage  be  clearly  and  sufficiently  expressed.  Such  mort- 
gages are  exceptions  to  the  general  rule  that  property  not  in  eue  cannot 
be  conveyed. 
Eemedt  fob  Enforcing  Lien  of  Mortqaos  on  Railroad  and  rolling 
stock  to  be  subsequently  aoquired,  pointed  out. 

Trover.  The  full  court  to  order  a  nonsuit  or  default  accord- 
ing to  the  legal  rights  of  the  parties.  The  opinion  states  the 
case. 

E.  and  F.  Fax^  for  the  plaintiffs. 

Randj  for  the  defendant. 

By  Court,  Davis,  J.  This  is  an  action  of  trover  against  the 
receiver  of  the  York  and  Cumberland  railroad,  to  recover  the 
value  of  a  locomotive  and  several  cars.  The  property  in  con- 
troversy was  purchased  in  1853,  at  different  times,  and  mort- 
gaged to  the  plaintiffs  in  December  of  that  year. 

February  6,  1851,  the  railroad  company  mortgaged  to  John 
G.  Myers  their  railroad,  then  in  process  of  construction,  with 
all  their  real  and  personal  property,  franchises,  etc.,  "  includ- 
ing all  cars,  engines,  and  furniture  that  have  been,  or  may  be, 
purchased  for  or  by  said  company."  This  mortgage  to  Myers 
was  in  trust,  to  secure  the  payment  of  bonds  to  be  issued  for 
the  purpose  of  finishing  the  construction  and  equipment  of 
the  railroad;  and  it  was  afterwards  assigned  by  Myers,  and 
came  into  the  hands  of  Churchill  and  others,  who  now  hold  it 
in  trust  to  secure  the  bonds  issued  in  accordance  with  its 
provisions.  The  papers  in  the  equity  suit,  with  which  this  is 
connected,  show  that  the  mortgage  was  duly  recorded  in  the 
registry  of  deeds  for  the  county,  and  also  in  the  city  registry 


1863.]  MoRBiLL  V.  Notes.  487 

of  mortgages  of  personal  property.  The  copy  in  this  case  has 
no  certificate  of  registry  by  the  city  clerk,  but  no  question  is 
raised  by  counsel  on  this  point 

In  1859,  certain  holders  of  the  bonds  commenced  a  suit  in 
equity  against  the  company,  and  Churchill  and  others,  who  now 
hold  the  mortgage,  to  compel  them  to  execute  the  trust  created 
thereby;  and  Noyes,  the  defendant,  by  consent  of  the  parties, 
was  appointed  a  receiver,  to  take  possession  of,  hold,  and  man- 
age the  entire  property  while  the  bill  should  be  pending.  The 
engine  and  cars  in  controversy  were  found  by  him  in  posses- 
sion of  the  company,  in  daily  use  upon  the  railroad;  and  he 
took  possession  of  them,  with  the  other  property,  in  March, 
1860. 

After  he  had  been  in  possession  of  the  railroad  about  six 
months,  the  plaintiffs  demanded  the  engine  and  cars  mort- 
gaged to  them  in  1853,  and  he  refused  to  deliver  ihem.  They 
thereupon  commenced  this  suit,  charging  him  with  a  conver- 
sion of  the  property  on  the  day  of  the  demand,  and  claiming 
to  recover  the  value  of  it  of  him  personally. 

There  is  no  evidence  that  they  had  ever  taken  the  property 
into  their  actual  possession.  By  their  agent  they  nominally 
took  possession  of  it,  while  it  was  in  use  on  the  railroad  track, 
in  October,  1859.  But  they  did  not  remove  it,  or  attempt  to 
interfere  with  the  possession  of  the  company.  They  left  it  as 
it  was  before;  and  they  must  have  known  that  the  company 
continued  to  hold  and  use  it.  They  must  be  presumed  to 
have  consented  to  such  possession  and  use.  If  the  company 
had  been  strangers,  it  might  have  been  otherwise.  But  so 
long  as  the  mortgagees  of  such  personal  property  leave  it  in 
the  possession  of  the  mortgagors,  without  forbidding  them  to 
use  it,  they  certainly  cannot  be  trespassers  for  so  doing. 

The  counsel  for  the  plaintiffs  is  undoubtedly  correct  in  say- 
ing that  if  a  receiver  should  take  possession  of  property  not 
embraced  in  the  order  by  which  he  is  appointed,  or  in  the  com- 
mission under  which  he  acts,  he  would  be  personally  liable  to 
the  owner.  If  he  exceeds  the  authority  conferred  upon  him, 
he  can  show  no  justification  as  an  officer  of  the  court. 

But  in  the  case  at  bar  the  property  in  controversy  was  em- 
braced in  the  receiver's  commission.  It  was  in  the  possession 
of  the  railroad  company,  and  constituted  a  part  of  their 
rolling  stock.  It  was  mortgaged  to  the  plaintiffs;  the  right  oi 
redemption,  unless  the  forfeiture  had  been  waived,  was  lost. 
But  the  possession  of  the  company  was  not  wrongful.    The  re* 
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ceiver  succeeded  to  the  rights  of  the  company.  Ab  they  were 
not  trespassers,  he  was  not. 

Nor  do  the  plaintiffs  claim  that  the  defendant  came  wrong- 
fully into  the  possession  of  the  property,  in  March,  1860. 
They  ground  their  suit  upon  a  subsequent  demand  made  by 
them,  and  a  refusal  by  hira  to  deliver  it.  They  allege  in  their 
writ  a  conversion  by  such  refusal  September  24,  1860. 

A  receiver  is  not  merely  an  agent  of  the  complainants  in  the 
suit  under  which  he  is  appointed.  He  represents  the  court, 
for  all  the  parties  interested  in  the  property,  and  acts,  instead 
of  the  court,  for  the  benefit  of  all.  He  is  the  servant  of  the 
court.  His  possession  is  the  possession  of  the  court;  and  any 
attempt  to  interfere  with  it,  without  leave  of  court,  is  a  con- 
tempt: 2  Story's  Eq.  Jur.,  sec.  829;  Oreen  v.  Bo8twicky  1  Sand. 
Ch.  185;  Angell  v.  Smith,  9  Ves.  335. 

It  is  the  duty  of  the  receiver  to  take  possession  of  the  prop- 
erty. It  the  person  who  has  possession  refuses  to  deliver  it 
up,  if  he  is  a  party  to  the  bill,  he  may  be  proceeded  against 
for  a  contempt.  If  he  is  not  a  party,  he  may  be  made  one  for 
that  purpose;  or  the  receiver,  by  leave  of  court,  may  proceed 
to  recover  possession  by  a  suit  at  law:  Parker  v.  Browning^  8 
Paige,  388;  Wynne  v.  Newhorough,  3  Brown  Ch.  88;  Green  v. 
Winter,  1  Johns.  Ch.  60  [7  Am.  Dec.  475]. 

After  the  receiver  has  taken  possession,  any  person  claiming 
the  property,  or  any  interest  therein,  may  present  his  claim  to 
the  court.  lie  may  be  made  a  party  to  the  suit  in  order  to 
establish  his  claim;  or  he  may  petition  to  have  it  heard  be- 
fore a  master;  or  ho  may,  by  express  permission  of  the  court, 
bring  a  suit  for  the  possession,  care  being  taken  to  protect  the 
receiver.  But  the  receiver  will  not  be  ordered  to  deliver  the 
property  to  a  claimant  until  his  right  is  established  in  one  of 
these  modes.  Nor  can  any  claimant  bring  a  suit  against  the 
receiver,  except  by  leave  of  court,  without  being  liable  for  a 
contempt,  if  the  property  is  a  part  of  the  subject-matter  in  con- 
troversy: 2  Story's  Eq.  Jur.,  sec.  833;  3  Daniell's  Ch.  1982;  6 
Ves.  287;  Noe  v.  Gibson,  7  Paige,  513;  Albany  Banhy,  Schef' 
merhom,  9  Id.  372;  Howell  v.  Ripley,  10  Id.  43. 

These  general  principles  are  decisive  of  the  case  before  us. 
The  receiver  came  rightfully  into  possession  of  the  property. 
It  was  his  duty  to  retain  possession  until  ordered  otherwise  by 
the  court.  The  plaintiffs  had  leave  to  bring  this  suit,  but 
they  chose  the  form  of  their  action.  They  have  mistaken 
their  remedy.    Their  action  is  not  a  suit  for  the  possession, 
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but  is  an  attempt  to  hold  the  receiver  personally  liable  for  the 
value  of  the  property.  Such  an  action  cannot  be  maintained 
under  the  circumstances  of  this  case.  Whether  in  any  case 
an  action  of  trespass  or  trover  can  be  maintained  against  a 
receiver,  when  he  rightfully  takes  possession  of  the  prox)erty, 
is  a  question  upon  which  it  is  unnecessary  for  us  to  express  any 
opinion.  If  the  property  is  real  estate,  so  that  the  title  can  be 
tried  in  an  action  of  trespass  without  changing  such  title,  or 
rendering  the  receiver  liable  for  the  value,  perhaps  there  would 
be  no  objection  to  its  maintenance;  or  if  he  has  received  the 
rents  of  real  estate,  or  has  sold  personal  property  by  order  of 
the  court,  perhaps  the  amount  in  his  hands  may  be  claimed 
in  a  suit  at  law.  But  in  the  case  at  bar,  the  plaintiffs,  if  the 
owners,  can  only  recover  the  possession,  in  an  appropriate 
action  therefor. 

But  if  for  this  reason  the  plaintiffs  cannot  recover  in  this 
suit,  still  it  may  be  well  for  us  to  examine  their  title  to  the 
property  in  order  to  save  further  litigation.  The  question  has 
been  fully  presented  and  argued.  The  plaintiffs  claim  that 
the  engine  and  cars  sued  for  could  not  have  been  conveyed  by 
the  mortgage  to  Myers,  of  February  6,  1851,  because  not  in 
existence  at  the  time.  They  were  not  purchased  by  the  rail- 
road company  until  1853.  As  the  mortgage  to  the  plaintiffs 
was  made  after  the  purchase,  their  title  is  good,  unless  the 
title  passed  to  Myers,  in  trust,  by  the  first  mortgage. 

The  question  whether  a  mortgage  of  personal  property  not 
in  existence,  or  not  owned  at  the  time  by  the  mortgagor,  can 
be  made  available  by  the  mortgagee  as  a  lien  upon  property 
afterwards  acquired,  has  been  discussed  in  many  recent  cases, 
with  some  apparent  difference  of  opinion. 

Some  of  the  courts  have  denied  that  any  difference  exists, 
and  have  attempted  to  reconcile  the  cases  on  the  ground  that 
such  a  mortgage,  though  void  at  law,  is  valid  in  equity.  But 
this  is  a  loose  use  of  language,  that  tends  more  to  confuse 
than  to  reconcile.  If  such  a  mortgage  is  absolutely  void,  for 
want  of  any  subject-matter  to  support  it,  then  it  should  be  so 
held  in  equity  as  well  as  at  law.  But  if  not  thus  void,  to 
what  extent,  and  in  what  sense,  is  it  valid?  It  is  only  by 
conceding  its  validity  that  it  is  pertinent  to  inquire  whether 
the  remedy  is  in  equity  or  by  a  suit  at  law. 

In  other  cases  the  reasoning  is  syllogistic  and  summary. 
Qm  non  AoM,  ilU  non  dat.    A  mortgage  is  a  grant    There- 
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fore  a  mortgage  of  what  one  does  not  own,  or  of  what  is  not 
in  €886^  is  void. 

But  a  mortgage  is  a  grant,  to  be  defeated  upon  a  condition. 
This  makes  it  merely  the  creation  of  a  lien,  with  certain 
rights  to  secure  and  enforce  it.  A  lien  may  be  created  with- 
out a  grant.  And  sometimes  a  contract  intended  as  a  grant, 
but  ineffectual  as  such,  will  be  upheld  in  equity  as  a  lien. 
So  that  the  syllogism  is  by  no  means  certain  to  dispose  of  the 
question. 

As  a  genera]  proposition,  it  may  be  said  that  a  mortgage  of 
such  goods  as  may  be  in  a  store  on  a  future  day,  or  of  such 
furniture  as  may  be  in  a  house,  or  of  such  machinery  as  may 
be  in  a  mill,  or  of  such  stock  as  may  be  on  a  farm,  when  no 
particular  property  is  referred  to,  will  not  convey  any  title  to, 
or  create  any  lien  upon,  such  property  subsequently  acquired, 
which  can  be  upheld  or  enforced  in  a  suit  at  law:  Head  y. 
Ooodtoin,  37  Me.  181;  Barnard  v.  Eatony  2  Cush.  294;  Cod- 
nuin  V.  Freeman,  3  Id.  306;  Otia  v.  SUlj  8  Barb.  102;  Gardner 
V.  McEwen,  19  N.  Y.  123;  Tapfidd  v.  JKUman,  6  Man.  &  Q. 
246;  S.  C,  46  Eng.  Com.  L.  243;  Lwan  v.  Thornton,  1  Com.  B. 
380;  8.  C,  50  Eng.  Com.  L.  379;  Oale  v.  Bumell,  7  Q.  B.  851; 
S.  C,  53  Eng.  Com.  L.  850.  In  Connecticut,  a  mortgage  of  a 
shifting  stock  of  goods  in  a  store  was  held  to  create  the  same 
lien  upon  goods  subsequently  purchased  as  upon  those  owned 
at  the  time:  HoUy  v.  Brown,  14  Conn.  255.  A  similar  decis* 
ion  was  made  in  this  state,  in  the  case  of  Head  y.  Goodwin,  37 
Me.  181.  But  that  case  was  questioned  in  Jones  y.  Richardson, 
10  Met.  481;  and  it  was  substantially  oyerruled  in  Prait  v. 
Chase,  40  Me.  269.  The  question  is  therefore  no  longer  an 
open  one  in  this  court. 

It  should  be  noticed,  however,  that  in  nearly  all  the  cases 
cited  the  mortgages  were  exceedingly  indefinite.  Some  of 
them  described  no  particular  property  which  could  be  identi- 
fied; but  they  were  mortgages  of  mere  contingencies  of  such 
property  as  the  mortgagors  might  purchase,  if  they  should 
purchase  any.  They  were  void  for  uncertainty,  if  for  no 
other  reason:  Winslow  v.  Merchants*  Ins.  Co.,  4  Met.  306  [38 
Am.  Dec.  868].  Except  the  case  of  Otis  v.  SiU,  8  Barb.  102, 
they  probably  would  not  have  been  upheld  in  equity,  any 
more  than  at  law:  Mogg  v.  Baker,  3  Mees.  &  W.  195;  Moody 
V.  Wnght,  18  Met.  17  [46  Am.  Dec.  706]. 

We  can  understand  these  cases  better  by  referring  to  an* 
other  class  in  which  conveyances  of  property,  not  in  existence 
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at  the  time,  have  been  upheld,  either  at  law  or  in  equity. 
And  we  think  it  will  be  eeen  that  sales  or  mortgages  of  such 
property  have  been  sustained  when  within  the  following 
rules:  — 

1.  The  contract  must  relate  to  some  particular  property  de- 
scribed therein,  which,  though  not  in  existence,  must  be  rea- 
sonably certain  to  come  into  existence,  so  that  the  minds  of 
the  parties  may  be  in  agreement  as  to  what  it  is  to  be;  and 
if  the  sale  is  absolute,  what,  with  reasonable  certainty,  taking 
the  ordinary  contingencies  into  consideration,  is  the  present 
value. 

2.  The  vendor  or  mortgagor  must  have  a  present,  actual  in- 
terest in  it,  or  concerning  it  As  is  said  in  illustrating  rule 
14  of  Bacon's  Maxims:  "  The  law  doth  not  allow  of  grants, 
except  there  be  the  foundation  of  an  interest  in  the  grantor." 
There  must  be  something  in  prasaenti^  of  which  the  thing  in 
/uturo  is  to  be  the  product,  or  with  which  it  is  to  be  connected| 
as  necessary  for  its  use,  or  as  incident  to  it,  constituting  a 
tangible,  existing  basis  for  the  contract. 

The  application  of  these  principles  to  the  multifarious 
affairs  of  a  business  people  may  sometimes  be  difficult.  And 
in  the  various  enterprises  that  are  likely  to  be  undertaken  in 
a  country  distinguished  for  its  manufactures,  and  its  domes- 
tic and  foreign  commerce,  new  applications  of  them  from  time 
to  time  may  be  required.  But  the  illustrations  to  be  found 
in  the  decided  cases  will  be  sufficient  for  our  present  purpose. 

Thus  one  may  sell  all  the  wool  which  shall  grow  for  a  term 
of  years  on  sheep  owned  by  him  at  the  time;  but  not  the  wool 
to  be  grown  on  so  many  sheep,  if  he  does  not  own  them: 
Orant?iam  v.  Hawley^  Hob.  132;  Smith  v.  Atkins^  18  Vt.  461; 
so  he  may  sell  the  grass,  or  any  crop  that  does  not  require 
annual  renewal,  that  shall  grow  upon  his  farm  for  a  term  of 
years:  Jencks  v.  Smithy  1  N.  Y.  90;  Bank  of  Lansingburg  v. 
<7rary,  1  Barb.  542;  Milliman  v.  Neher,  20  Id.  37. 

If  one  contracts  for  the  construction  of  a  carriage,  or  a  ves- 
sel, for  himself,  and  pays  therefor,  he  acquires  no  title  until 
it  is  completed  and  delivered:  Mucklow  v.  UfangleSy  2  Taunt 
818;  Comfort  v.  Kierstedy  20  Barb.  472.  But  if  he  buys  a 
chattel  in  process  of  construction,  and  it  is  delivered  to  him, 
though  afterwards  to  be  finished,  the  title  passes,  and  the  ad- 
ditions made  to  it  for  the  purpose  of  completing  it  become  his 
property  from  the  time  when  they  are  attached  to  it  The 
only  reason  why  the  conveyance  of  a  vessel  on  the  stocks  was 
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not  upheld  as  a  mortgage  in  Bonsey  y.  Amee^  8  Pick.  236,  was, 
because  there  was  no  delivery,  and  the  registry  law  had  not 
then  been  enacted,  which  renders  a  delivery  unnecessary: 
Call  V.  Gray,  37  N.  H.  428  [75  Am.  Dec.  141].  A  mortgage 
of  unfinished  chattels  gives  tiie  mortgagee  a  good  title  to  them 
when  finished:  Harding  v.  Coburtij  12  Met.  33  [46  Am.  Dec. 
680];  Jericka  v.  Goffe,  1  R.  L  511;  Perry  v.  PettingUl,  33  N.  H. 
433. 

So  the  owner  of  a  ship  may  assign  the  freight  of  a  voyage 
which  has  been  commenced:  In  re  Ship  Ware,  8  Price,  269; 
Douglas  v.  Rvssel,  1  Mylne  &  K.  488;  or  he  may  sell  the  oil 
and  cargo  to  be  brought  home  from  a  whaling  voyage  then 
being  prosecuted:  Mangton  v.  Horton,  1  Hare,  549;  Fletcher 
V.  Morey,  2  Story,  556.  And  a  laborer  employed  by  another 
may  assign  his  wages  afterwards  to  be  earned;  but  not  unless 
they  are  to  be  earned  under  an  existing  contract:  MvihdU  v. 
Q^inn,  1  Gray,  105  [61  Am.  Dec.  414];  Twias  v.  Cheever,  2 
Allen,  40;  Lannan  v.  Smith,  7  Gray,  150. 

In  the  case  at  bar,  the  subject-matter  of  the  contract  was 
sufficiently  definite  and  certain;  its  subsequent  existence  was 
reasonably  sure;  and  the  mortgagors  bad  an  existing  interest 
in  and  title  to  the  other  property  then  mortgaged,  of  which 
this  was  to  be  an  essential  part,  necessary  for  its  use,  to  be 
added  to  it  for  the  purpose  of  finishing  it.  It  is  entirely  un* 
like  the  case  of  a  changing  stock  of  goods. 

The  mortgagors  had  a  charter  for  a  railroad  with  all  the 
necessary  franchises  and  rights  for  its  construction,  equip- 
ment, and  operation.  The  mortgagee  had  previously  con- 
tracted to  construct  and  equip  it  for  the  company,  and  the 
work  had  been  commenced.  He  was  to  be  paid  partly  in  the 
bonds  of  the  company,  which  would  sell  in  the  market. 
Thereupon  they  mortgaged  to  him,  and  in  trust  for  the  hold- 
ers of  the  bonds,  their  franchise,  road,  rights  of  way,  materials, 
buildings  completed  or  in  process  of  construction,  "  including 
all  cars,  engines,  and  furniture  that  have  been  or  may  be  pur- 
chased for  or  by  said  company,"  to  secure  the  contract  '^  for 
the  construction  and  equipment  of  said  railroad,"  and  to 
secure  the  payment  of  the  bonds  to  be  issued  to  the  mortgagee 
to  him, ''  or  to  his  assigns,  who  shall  become  the  holders  of 
•aid  bonds." 

A  large  part  of  the  numerous  railroads  in  this  country  havs 
been  constructed  by  the  aid  of  mortgages  to  individuals  or 
to  trustees.    Many  of  these  mortgages,  perhaps  most  of  them, 
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embrace  specifically  engines  and  cars  to  be  subsequently  ac- 
quired. As  they  are  made  to  secure  bonds  not  to  be  due  for 
many  years,  and  the  rolling  stock  is  perishable,  unless  such 
future  acquisitions  can  be  mortgaged  as  incident  to  and 
essential  to  the  use  of  the  railroad  itself,  the  security  is  liable 
to  be  greatly  diminished.  The  question  is  one  of  great  im- 
portance in  respect  to  the  interests  involved  in  its  determina- 
tion. Nor  is  it  a  new  one.  It  has  been  considered  by  several 
courts  of  the  highest  respectability;  and  such  mortgages  have 
been  sustained,  not  only  as  to  existing  property,  but  as  to  that 
subsequently  acquired:  Pierce  v.  Emery y  33  N.  H.  484;  Sey^ 
mour  V.  Canandaigua  &  N.  F.  R.  R,  Co.,  26  Barb.  286;  Trust 
Co,  V.  Hendrickson,  25  Id.  484;  Coe  v.  JJarf,  6  Am.  Law  Reg. 
27  (Cir.  Ct.  Ohio);  Pennock  v.  Coe,  23  How.  117;  Phillips  v. 
Winslow,  18  B.  Mon.  631  [68  Am.  Dec.  729]. 

In  nearly  all  these  cases  the  question  is  discussed  with  much 
research  and  force  of  reasoning.  And  in  the  absence  of  con- 
trary decisions,  they  constitute  a  weight  of  authority  not  to  be 
disregarded,  unless  it  can  be  clearly  shown  that  they  are 
erroneous. 

In  some  of  them  the  companies  were  specially  empowered 
by  legislative  acts  to  mortgage  their  property  and  franchises. 
In  the  case  of  Howe  v.  Freeman,  14  Gray,  566,  such  a  mort- 
gage was  upheld  on  the  subsequent  confirming  statute,  with 
an  intimation  that  otherwise  it  would  have  failed.  But  the 
general  question  was  not  considered  by  the  court.  The  power 
of  a  corporation,  without  any  legislative  act,  to  mortgage  its 
franchises  with  other  property,  to  secure  its  liabilities,  has 
never  been  questioned  in  this  state,  though  such  mortgages 
have  been  common  for  many  years,  and  rights  under  them 
have  been  determined  in  this  court.  The  weight  of  authority 
in  this  country  is  in  favor  of  the  doctrine  that  the  power  to 
mortgage  is  incident  to  the  rights  granted  by  the  act  of  incor- 
poration. Even  if  the  franchise  to  be  a  corporation  cannot  be 
assigned,  'Hhe  franchises  to  build,  own,  and  manage  a  railroad, 
And  take  tolls  thereon,  are  not  necessarily  corporate  rights; 
they  are  capable  of  existing  in  and  of  being  enjoyed  by  natural 
persons,  and  there  is  nothing  in  their  nature  inconsistent  with 
their  being  assignable":  Curtis,  J.,  in  Hall  v.  Sullivan  R.  R.  Co.j 
1  Brun.  Col.  Cas.  613.  At  most  it  would  seem  that  an  assign- 
ment can  only  work  a  forfeiture.  And  if  the  state  waives  such 
forfeiturei  the  question  cannot  be  raised  ooUaterally  by  other 
parties.    The  cases  on  this  subject  are  cited  and  reviewed  in 
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Redfield  on  Railways,  sec.  235,  notes  19,  20.  The  mortgage^ 
in  the  case  at  bar,  of  all  the  franchises  and  property  of  the 
corporation,  is  as  effectual  between  the  parties  to  it  as  if,  like 
those  in  some  of  the  cases  cited,  it  had  been  made  under  a 
special  act  of  the  legislature.  Whether  the  assignees  of  the 
mortgage,  without  any  further  proceedings,  legislative  or  judi- 
cial, will  have  all  the  corporate  rights  of  the  company,  is  not  a 
question  now  presented.  The  subsequent  statute  of  1852,  pro- 
hibiting any  company  from  assigning  any  rights  under  ita 
charter  without  the  consent  of  the  legislature,  expressly  excepts 
mortgages  made  to  secure  debts  of  the  corporation,  and  recog- 
nizes their  validity:  R.  S.,  c.  51,  sec.  31. 

In  the  case  of  Trust  Company  v.  Hendrieksony  25  Barb.  484, 
it  was  held  that  as  between  mortgagors  and  mortgagees,  the 
engines  and  cars  were  fixtures,  so  that,  without  any  express 
grant,  they  would  have  become  the  property  of  the  mortgagees 
by  being  attached  to  the  railroad.  If  they  were  fixtures,  that 
result  would  follow,  although  they  were  not  in  existence  when 
the  mortgage  was  given.  That  they  have  some  of  the  qualities 
of  fixtures  cannot  be  denied.  They  are  fitted  to  the  gauge  of 
the  road,  and  are  adapted  to  the  particular  use  upon  it.  In 
the  modern  cases,  whether  an  article  is  a  fixture  is  determined 
more  by  such  considerations  than  by  its  being  actually  attached 
to  the  land.  Without  the  rolling  stock,  the  road  is  not  only 
worthless  to  the  company,  but  it  ceases  to  be  of  any  public 
use.  Important  public  interests  are  therefore  involved  in  the 
question. 

But  if  the  engines  and  cars  are  not  fixtures,  they  are  so 
connected  with  the  railroad,  and  so  indispensable  to  its  opera- 
tion, that  there  is  a  clear  distinction  between  them  and  other 
kinds  of  personal  property.  They  may  well  be  held  to  be 
exceptions  to  the  general  rule  that  property  not  in  esse  cannot 
be  conveyed.  We  do  not  mean  to  intimate  that  rolling  stock 
to  be  subsequently  acquired  could  be  mortgaged  without  the 
railroad.  But  when  the  railroad  itself  is  mortgaged  with  the 
franchise,  the  rolling  stock  to  be  acquired  for  the  purpose  of 
completing  or  repairing  it  is  so  appurtenant  to  it,  that  the 
company  have  a  present,  existing  interest  in  it,  sufficient  to 
uphold  the  grant  of  both  together,  —  the  one  as  incident  to 
the  other.  Their  title  to  the  railroad  is  '^  the  foundation  of  an 
interest"  in  the  cars  and  engines  to  be  acquired  for  its  use. 

'^  If  the  rolling  stock  on  the  road  should  be  removed,"  says 
McLean,  J.,  in  the  case  of  Coe  v.  Harty  4  Am.  Law  Reg.  27,  "  it 
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would  defeat  the  liens  of  creditors  to  many  millions  of  dol- 
lars, and  put  an  end  to  the  constructioni  if  not  to  the  main- 
tenance, of  railroads."  In  the  case  Ludlow  v.  Hurd^  6  Id.  493, 
Storer,  J.,  remarks:  *'  It  is  very  clear  that  we  must  regard  it 
[the  rolling  stock]  as  appurtenant  to  a  railroad;  it  is  neces- 
sary for  the  working  of  it  that  all  this  species  of  property 
should  become  a  part  of  the  road  itself.  It  is  essential  to  its 
use;  and  if  denied,  it  is  destructive  to  the  purpose  for  which 
it  was  built."  And  in  the  case  of  Phillips  v.  WinshWy  before 
cited,  the  court  say  that,  in  order  to  render  the  mortgage 
of  the  railroad  effectual,  *'  it  is  necessary  that  it  should  em- 
brace all  such  future  acquisitions  of  the  company  as  are 
proper  accessions  to  the  thing  pledged,  and  essential  to  its 
enjoyment." 

That  a  mortgage  of  a  railroad  and  the  franchises  of  the 
company,  with  all  the  rolling  stock  then  owned  and  to  be 
afterwards  acquired  and  placed  on  the  road,  will  create  a 
valid  lien  upon  cars  and  engines  subsequently  purchased, 
there  would  seem  to  be  no  longer  any  doubt:  Redfield  on  Bail- 
ways,  sec.  235,  notes  21-24;  Pierce's  Am.  R.  R.  Law,  631;  2 
Am.  Law  Reg.,  N.  S.,  527. 

The  decisions  sustaining  such  mortgages  are  not  under- 
stood to  be  in  conflict  with  those  in  which  other  mortgages  of 
such  property  have  not  been  upheld.  The  general  rule,  that 
property  not  in  esse  cannot  be  conveyed,  is  not  abrogated. 
Nor  will  such  mortgages  be  upheld  in  equity,  any  more  than 
at  law,  unless  they  are  within  some  of  the  exceptions  to  the 
rule.  But  if  a  mortgage  is  within  any  of  the  exceptions,  it 
will  be  sustained,  and  the  parties  will  be  entitled  to  appro- 
priate remedies. 

What  remedies  will  be  upon  to  them  must  depend  upon  the 
circumstances  of  each  case.  In  Holroyd  v.  Marshally  9  Jur., 
N.  S.,  213,  recently  decided  by  the  house  of  lords,  a  regis- 
tered mortgage  of  machinery  in  a  mill,  together  with  all  that 
should  afterward  be  placed  therein  in  addition  to,  or  in  sub- 
stitution for,  that  which  was  there  at  the  time,  was  held  to 
have  created  a  valid  lien  upon  the  portion  afterwards  pur- 
chased, from  the  time  when  it  was  brought  within  the  terms 
of  the  grant.  And  the  rights  of  the  mortgagee  were  sustained 
in  equity,  on  the  ground  that  the  mortgagor,  as  soon  as  be 
purchased  the  additional  machinery  and  put  it  into  the  mill, 
held  it  in  trust  for  the  mortgagee.  Whether  we  should  up- 
hold such  a  mortgage  is  a  question  upon  which  it  is  unneces- 
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sary  to  express  any  opinion.  The  case  seems  to  be  in  conflict 
with  that  of  ifoody  v.  Wright,  13  Met.  17  [46  Am.  Dec.  706]. 
But  in  those  cases  in  which  a  mortgage  of  such  property  is 
yalid,  there  would  seem  to  be  no  doubt  that  it  can  be  enforced 
in  equity  as  a  case  of  trust. 

It  has  been  suggested  by  counsel  tliat,  if  the  mortgage  in 
the  case  at  bar  can  be  supported  in  equity,  it  cannot  be  in  this 
tjuit  at  law.     We  have  already  seen  that  this  action  of  trover 
must  fail,  because  it  is  not  an  appropriate  one  in  which  to  try 
the  question  of  title.     But  if  it  were  otherwise,  the  mortgage 
being  sustainable  in  equity,  the  result  would  be  the  same. 
The  property  was  in  the  custody  of  the  court,  upon  a  bill  in 
equity  which  is  still  pending,  brought  for  the  purpose  of  de- 
termining the  rights  of  all  persons  to  all  the  property  mort- 
gaged.    The  suit  at  law  is  incidental  to  the  bill  in  equity, 
having  been  brought  by  special  permission  of  the  court.    It 
cannot  be  permitted  to  defeat  the  proceedings  in  equity,  in 
regard  to  any  property  embraced  in  the  mortgage.     If  the 
equitable  title  is  in  the  assignees  of  the  mortgage,  and  they, 
or  the  cestuis  que  trust,  are  seeking  to  enforce  their  rights  by  a 
bill  in  equity,  the  property  being  in  the  hands  of  a  receiver,  it 
would  be  strange  indeed  if  the  whole  proceedings  could  be  de- 
feated by  the  assertion  of  the  legal  title  subject  to  the  mort- 
gage.    The  bill  in  equity  having  been  commenced  first,  and 
the  property  taken  possession  of  under  it,  all  incidental  claims, 
whether  by  a  suit  at  law  or  otherwise,  are  merely  interlocu- 
tory.    Upon  whatever  property  the  bill  is  finally  sustained,  it 
will  operate  to  convert  equitable  into  legal  titles.    Therefore 
uo  suit  at  law,  however  appropriate,  could  be  sustained  for  the 
possession  of  any  property  to  which  the  trustees  have  an  equi- 
table title. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  mort- 
gage to  Myers  created  a  valid  lien  upon  the  engines  and  cars 
as  they  were  purchased  and  placed  upon  the  road  for  the  pur- 
pose of  equipping  it;  and  that  the  holders  of  the  bonds  secured 
by  that  mortgage  will  be  entitled,  if  they  claim  it,  to  have  the 
trust  enforced,  not  only  against  the  railroad,  but  against  the 
rolling  stock  subsequently  acquired. 

Plaintiffs  nonsuit. 

Appleton,  C.  J.,  and  Exnt,  Walton,  and  DioKXBiOBr,  JJ.| 
concurred. 
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Afpointiudit  An)  Bztiht  or  Lioal  Autbobitt  of  Baomms:  8m 
HuiU  ▼.  Columbian  ln»,  Co.,  92  Am.  Deo.  592,  and  note  598. 

MoBTOAOB  ow  Ains-ACQUiBJED  Pbopxrtt,  VAUBiTr  OF:  Chtgg  T.  Am- 
/ordt  76  Am.  Dea  719,  and  extended  note  723. 

MORTOAOB    OF    FUTUBB    NlT    EaBNINOB  OF    RaILBOAD  OOMFAVT,   WHBV 

Valid:  Jessup  t.  Bridge,  79  Am.  Deo.  513. 

Thk  pbingifal  oasb  IB  ciTBD  as  foUowB,  and  to  the  pointi  stated:  A  per- 
■on  cannot  aell  the  wool  to  grow  npon  sheep  which  he  does  not  own  at  the 
time  of  sale,  but  which  he  expects  or  agrees  to  bay  thereafter:  Farrar  t. 
Smith,  64  Me.  77.  So  a  mortgage  of  all  the  goods  then  in  a  certain  store, 
and  all  that  the  mortgagor  might  afterwards  purchase  and  put  into  it,  passes 
no  title  to  goods  afterwards  purchased  and  put  into  the  store:  AQen  y.  Oood^ 
now,  71  Id.  424;  Oriffitii  v.  Douglass,  73  Id.  535.  To  uphold  a  mortgage  of 
personal  property  to  be  subsequently  acquired,  the  contract  should  refer  to 
some  particular  property  reasonably  certain  to  come  into  existence,  so  that 
the  miuds  of  the  parties  may  be  in  accord  as  to  what  it  is  to  be,  and  the 
mortgagor  must  have  a  present  interest  in  or  concerning  it:  Cook  y.  CortheO, 
11  R.  I.  488.  The  principal  case  approves  the  doctrine  in  Head  v.  Ooodwin, 
87  Me.  181,  that  a  grant  of  goods,  which  do  not  belong  to  the  grantor  at  the 
time  of  the  grant,  is  void:  Emerson  v.  European  etc.  K'y  Co,,  67  Id.  394;  and 
it  is  referred  to  in  the  case  last  cited  as  bearing  upon  the  discussion  of  the 
question  whether  equity  would  uphold  a  mortgage  of  what  does  not  at  the 
time  exists  and  if  so,  under  what  conditioDs:  Id.  391. 


Barrett  v.  Black. 

[M  Mains,  496.] 

AfTBB  VbBDICT,  Ko  DbFBOTS  in  DbOLARATION  can  BB  TaKBH  ABVABTAaB 

OF  by  motion  in  arrest. 
LiasBi  OF  Private  Wharf  is  Liablb  fob  Injurt  to  Vessbl  which  he 
takes  to  his  wharf,  there  to  be  loaded  by  him  with  his  cargo,  occasioned 
while  he  was  loading  the  vessel,  without  fault  on  the  part  of  the  owners, 
and  through  the  insufficiency  of  the  wharf. 

Case  to  recover  for  an  injury  to  the  plaintiffs'  vessel.  The 
verdict  was  for  the  plaintiffs.    The  opinion  states  the  case. 

/.  Jf.  Ooodwin^  for  the  defendant. 

Edwin  B,  Smithy  for  the  plaintiffs. 

By  Court,  Appleton,  C.  J.  It  is  objected  that  the  plaintiffs' 
declaration  sets  forth  no  sufficient  cause  of  action.  If  so,  the 
defendant  should  have  demurred,  for,'  after  verdict,  no  defects 
in  the  declaration  can  be  taken  advantage  of  by  motion  in 
arrest. 

The  case  comes  before  us  on  a  motion  for  a  new  trial  aa 
against  evidence.  As  no  exceptions  are  filed,  we  must  pre- 
sume that  proper  and  needed  instructiooB  were  given. 

Aic  Dml  Vol.  XCVI-tt 
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It  appears  in  evidence  that  the  defendant,  at  Portsmouth^ 
New  Hampshire,  agreed  with  the  plaintiffs  to  take  their  vessel 
to  the  defendant's  wharf  at  Saco,  there  to  be  loaded  by  him 
with  ice  for  Washington,  District  of  Columbia;  that  the  plain- 
tiffs took  the  vessel  there  to  be  loaded,  and  caused  the  vessel 
to  be  hauled  to  his  wharf;  that  the  wharf  was  unsafe;  that 
while  the  defendant  was  loading  the  vessel,  without  fault  on 
the  part  of  the  plaintiffs,  and  through  the  insufficiency  of  the 
wharf,  the  vessel  was  grounded  on  the  rocks,  whereby  the 
same  was  materially  injured,  etc. 

The  plaintiffs  contracted  with  the  defendant  to  take  their 
vessel  to  his  wharf,  to  be  there  loaded.  If  the  plaintiffs  were 
to  pay  wharfage,  the  defendant  would  be  bound  to  exercise 
due  diligence  to  keep  his  wharf  safe  for  all  who  should  have 
occasion  to  use  it:  Wendell  v.  Baxter y  12  Gray,  496.  In  Chap- 
man V.  Rothwellf  El.  B.  &  E.  168,  the  proprietor  of  a  brew- 
ery was  held  liable  in  damages  for  injury  and  loss  of  life 
caused  by  permitting  a  trap-door  to  be  open  without  sufficient 
light  or  proper  safeguards,  in  a  passage-way  through  which 
access  was  had  from  the  street  to  his  office.  The  ground  of 
the  decision  was,  that  the  defendant,  by  holding  out  the  pas- 
sage as  the  approach  to  his  office  and  brewery,  invited  the 
party  injured  to  go  there,  and  was  bound  to  use  due  care  in 
providing  for  his  safety.  In  Knight  v.  Portland  and  Saco 
R.  R.  Co.,  66  Me.  234  [ante,  p.  449],  it  was  held  that  the  rail- 
road company  was  bound  to  keep  the  landing-places  safe  and 
convenient  for  those  who  make  use  of  their  cars  as  a  means  of 
conveyance.  *'  The  keeper  of  an  inn,"  observes  Bigelow,  C.  J., 
in  Sweeney  v.  Old  Colony  and  Newport  R.  R,  Co.,  10  Allen,  368, 
"or  other  place  of  resort,  would  be  liable  to  an  action  in  favor 
of  a  person  who  suffered  an  injury  in  consequence  of  an  ob- 
struction or  defect  in  the  way  or  passage,  which  was  held  and 
used  as  the  common  proper  place  of  access  to  the  premises." 
This  general  principle  was  again  affirmed  in  Elliot  v.  Pray,  10 
Allen,  378. 

The  same  principle  is  affirmed  by  the  English  courts.  In 
Indermauer  v.  Dames,  L.  R.  1  C.  P.  Cas.  275,  the  defendant 
left  a  hole  unfenced  upon  his  premises,  into  which  the  plain- 
tiff, being  rightfully  there,  fell.  Held,  that  inasmuch  as  the 
plaintiff  was  upon  the  premises  in  lawful  business,  in  the 
course  of  fulfilling  a  contract  in  which  he  (or  his  employer) 
and  the  defendant  both  had  an  interest,  and  the  hole  was  from 
its  nature  unreasonably  dangerous  to  persons  not  usually  em- 
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ployed  upon  the  premises,  but  having  a  right  to  go  there,  the 
defendant  was  guilty  of  a  breach  of  duty  towards  him  in  suf- 
fering the  hole  to  be  unfenced.  In  delivering  his  opinion  in 
Smith  V.  London  and  Sl  Katharine  Docks  Co.,  L.  B.  8  G.  P.  Gas. 
327,  Bovill,  G.  J.,  uses  the  following  language:  ^'The  case, 
then,  stands  thus:  A  gangway  was  provided  by  the  defendants 
as  the  only  access  to  their  vessel.  The  defendants  were  aware 
that  it  was  dangerous;  the  plaintiff  was  not.  The  plaintiff 
comes  to  the  spot,  finds  the  gangway  there,  proceeds  upon  it, 
and  falls  into  the  water.  The  jury  have  found  there  was  neg- 
ligence on  the  part  of  the  defendants,  and  none  on  the  part  of 
the  plaintiff.  ....  The  gangway  being  placed  there  as  the 
means  of  access  to  all  persons  having  business  on  board  the 
ship,  it  amounts  to  an  invitation  to  persons  having  business 
on  board  the  ship  to  go  upon  it,  as  was  held  with  respect  to 
the  road  in  Corby  v.  Hilly  4  Com.  B.,  N.  S.,  556.  The  case 
comes,  then,  within  the  principle  that  persons  inviting  others 
on  their  premises  are  answerable  for  anything  in  the  nature 
of  a  trap." 

But  here  the  plaintiffs  were  nt  the  defendant's  wharf,  at  his 
request,  and  for  his  benefit.  In  such  case,  the  rule  is  clearly 
laid  down  in  Carlton  v.  Franconia  Iron  and  Steel  Co.^  99  Mass. 
216.  "The  owner  or  occupant  of  land,"  observes  Mr.  Justice 
Gray,  "is  liable  in  damages  to  those  coming  to  it,  using  duo 
care,  at  the  invitation,  express  or  implied,  on  any  business  to 
be  transacted  with  or  permitted  by  him,  for  an  injury  occa- 
sioned by  the  unsafe  condition  of  the  land,  or  the  access  to  it, 
which  is  known  to  him,  and  not  to  them,  and  which  he  has 
negligently  suffered  to  exist,  ami  has  given  them  no  notice 
of."  The  plaintiffs'  vessel  was  at  the  defendant's  wharf,  for 
his  benefit,  and  at  his  request.  It  was  injured  without  their 
fault,  in  consequence  of  the  dangerous  condition  of  the  wharf, 
which  the  defendant  represented  as  safe  and  convenient,  — 
for  so  we  must  assume  the  jury  to  have  found  the  facts. 

Motion  overruled.     Judgment  on  the  verdict. 

Walton,  Dickerson,  Barrows,  Danfortii,  and  Tapley,  JJ,, 
concurred. 


Amendment  or  Declaration:  See  llaverhiU  Ins,  Co,  v.  PrueoU,  80  Am. 
Dec.  123,  and  note  12G. 

WiiARFiNOER,  Liabilities  or:  Rodgen\,Stopliel,  72  Am.  Dec.  775. 

Liability  or  Crrr  fob  Damages  Occasioned  bt  Neolbct  to  Rbpaib 
WHARr:  City  qf  JtfferaonoilU  v.  Ferry  Co.,  89  Am.  Dec  495. 
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OMiCBBa  or  Sativos  Jxnaanom  abb  Bbquibbd  to  Rkiiuhm  Bba80xaslb 
Qabb  and  diligenoe  only  in  making  payments  on  acoonnt  of  deporits. 
And  if  nsing  snch  care  and  diligence,  bat  lai^lrmg  present  means  of 
identifying  the  claimant  of  the  deposit,  they  make  a  payment  upon  pre- 
ientation  of  the  book  by  one  apparently  in  the  lawfol  possession  of  it  as 
owner,  the  institntion  has  a  right  to  rely  upon  the  contract  of  the  deposi- 
tor safely  to  keep  the  evidence  of  his  claim,  or  to  make  known  its  loss 
befoore  it  is  presented  for  payment^  and  the  depositor  is  boond  by  tha 
payment. 

Absumpbit  to  recover  certain  money  deposited  by  the  plain- 
tiff  with  the  defendant  corporation.  The  facts  appear  in  the 
opinion. 

C  Recordy  for  the  plaintiff. 

W.  P.  Frye  and  J.  B.  Cottonj  for  the  defendant. 

By  Court,  Babbows,  J.  When  the  plaintiff  depodted  his 
money  with  the  savings  institution,  he  subscribed  the  by-laws 
and  articles  of  regulation  by  making  his  mark,  and  received  a 
book  of  deposit  containing  a  synopsis  of  the  by-laws,  which 
provide,  among  other  things,  that,  on  making  the  first  deposit, 
the  depositor  shall  be  required  to  subscribe,  and  thereby  signify 
his  assent,  to  the  regulations  and  by-laws  of  the  institution; 
that  all  deposits  shall  be  entered  in  a  book,  to  be  given  to  the 
depositor,  which  shall  be  his  voucher  and  the  evidence  of  his 
property  in  the  institution;  that  the  money  of  any  depositor 
may  be  drawn,  either  personally  or  by  his  witnessed  order  in 
writing,  or  by  letter  of  attorney,  but  no  money  shall  be  paid 
to  any  person  without  the  production  of  the  original  book,  that 
such  payment  may  be  entered  therein;  and  further,  that  '^as 
the  officers  of  the  institution  may  be  unable  to  identify  every 
person  transacting  business  at  tiie  office,  the  institution  will 
not  be  responsible  for  loss  sustained  when  a  depositor  has  not 
given  notice  of  his  book  being  stolen  or  lost,  if  such  book  be 
paid  in  whole  or  in  part  on  presentment." 

The  plaintiff  left  his  book  of  deposit  in  the  care  of  the  keeper 
of  the  boarding-house  where  he  lived,  and  she  kept  it  in  her 
trunk.  He  saw  it  on  the  25th  of  December,  but,  on  his  going 
to  look  for  it  some  time  in  the  following  February,  it  was  not 
to  be  found.  It  is  now  ascertained  that  one  Edward  O'Brien 
stole  it  some  time  between  the  26th  of  December  and  the  25th 
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of  January,  on  which  day  it  was  presented  at  the  office  of  the 
savings  institution  by  one  Michael  Locklan,  who  received 
thereon  a  portion  of  the  money;  and,  on  the  8th  of  February, 
before  the  discovery  of  the  theft,  it  was  again  presented  by  one 
Timothy  Locklan,  who  received  the  balance  and  surrendered 
the  book. 

It  is  not  claimed,  on  the  part  of  the  plaintiff,  that  the  officers 
of  the  savings  institution  were  guilty  of  anything  like  gross 
negligence  in  paying  the  money  to  the  parties  presenting  the 
book.  None  of  them  had  notice  of  the  loss.  None  of  them 
personally  knew  the  plaintiff  or  the  Locklans,  the  second  of 
whom  artfully  and  successfully  personated  the  first,  and  made 
reference  to  conversation  had  by  the  other  with  the  treasurer 
when  the  book  was  first  presented.  We  see  in  the  special  cir- 
cumstances of  the  payment,  as  detailed  and  discussed  in 
argument,  no  evidence  even  of  want  of  ordinary  care,  unless 
the  failure  to  require  the  party  presenting  the  book  to  produce 
other  evidence  of  his  identity  besides  the  possession  of  it  is  to 
be  so  deemed. 

In  view  of  the  inconvenience  which  it  would  be  to  the 
numerous  depositors,  if  strict  proof  of  the  identity  of  each 
were  required  on  every  occasion  when  he  might  present  him- 
self with  his  book,  and  of  the  difficulty,  if  not  impracticability, 
of  so  perpetuating  the  proof  of  identity  which  might  be  offered, 
as  to  protect  the  common  fund  of  all  the  depositors,  which 
constitutes  the  sole  capital  of  the  institution,  from  depredation^ 
the  by-laws  above  quoted  were  adopted. 

Being  assented  to  and  subscribed  by  each  of  the  depositors^ 
when  he  makes  his  first  deposit,  they  become  incorporated  into 
the  contract  between  the  depositor  and  the  institution,  and 
must  not  be  overlooked  in  determining  the  respective  rights 
and  liabilities  of  the  parties. 

"The  depositor  is  one  party  and  the  corporation  another  and 

different  party,  as  well  in  essence  as  in  name The  only 

connection  between  them  is  to  be  found  in  the  stipulations  to 
which  they  have  mutually  agreed":  Samngs  InsL  v.  Making 
23  Me.  360. 

What  is  the  fair  construction  of  these  stipulations  which  are 
before  us?  The  depositor  undertakes  to  preserve  the  book 
which  he  receives  as  the  evidence  of  his  claim,  to  present  or 
send  it  whenever  he  calls  for  a  payment,  to  give  notice,  if  it 
shall  be  stolen  or  lost,  or  failing  to  do  so,  to  claim,  as  against 
the  institution,  nothing  which  shall  have  been  paid  in  good 
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faith,  and  in  the  exercise  of  reasonable  care,  to  any  one  pre- 
senting it. 

On  the  other  hand,  a  payment  to  the  wrong  person,  upon 
presentment  of  the  book,  even  before  notice  of  loss,  if  it  were 
presented  under  such  circumstances  or  in  such  a  manner  as 
would  tend  to  excite  suspicion  or  put  a  man  of  ordinary  pru* 
dence  upon  inquiry,  would  not  exonerate  the  institution.  Its 
officers  are  to  be  held  to  the  exercise  of  reasonable  care  and 
diligence.  If  these  officers,  using  such  care  and  diligence,  but 
lacking  the  present  means  of  identifying  the  depositor,  pay, 
upon  presentation  of  the  book  by  one  apparently  in  the  lawful 
possession  of  it  as  the  owner  thereof,  the  institution  has  a  right 
to  rely  upon  the  contract  of  the  depositor  safely  to  keep  the 
evidence  of  his  claim,  or  to  make  known  its  loss  before  it  is 
prescDted  for  payment.  Any  other  rule  would  inevitably  be 
productive  of  much  vexation  and  delay,  and  not  unfrequently 
of  positive  expense  to  many  depositors,  and  would  also  subject 
the  common  fund  of  all  to  fraudulent  claims  that  might  be 
produced  when  the  evidence  of  identity  relied  upon  was  no 
longer  accessible.  For  the  security  of  that  fund,  in  cases  like 
the  present,  the  personal  knowledge  of  the  officers  of  the  insti- 
tution, or  conclusive  reliance  upon  the  record  in  the  book 
(where  there  has  been  reasonable  vigilance  upon  the  part  of 
the  officers  to  avoid  deception),  seems  to  be  almost  indispen- 
sable. The  gratuitous  intimation  of  the  defendants'  treasurer 
to  the  plaintiff,  that,  as  he  was  not  in  fault,  the  trustees  would 
probably  pay  him,  cannot  avail  to  sustain  the  suit. 

It  would  be  matter  of  grave  consideration  for  the  trustees 
whether  they  could  make  such  payment  from  the  funds  of  the 
institution  with  justice  to  the  other  depositors. 

Judgment  for  the  defendant. 

Appleton,  C.  J.,  and  Walton,  Dickbrson,  Danfobth,  and 
Taplby,  JJ.,  concurred. 

MSBB  PbBBBIITATIOM  OV  PlflS-BOOK  OF  SaTDTOS  BaITX  n  HOT  AUTHOBirr 

lOB  Patmxrt  ov  Monst,  in  the  abience  of  any  agreeziient  to  that  tfibeii 
Eaves  ▼.  Peopk's  8amtig$  Bank,  71  Am.  Deo.  09. 

OLAun  nr  Defoszt-book  Entftlino  Baitx  to  PBosuonoir  avd  Oim 
OF  Book  vpon  a  demand  for  the  depont:  Meath  v.  AcnAi^v  Btmk,  88  Aol 
Dm.  104. 


CASES 


ni  THX 


COURT    OF   APPEALS 


OF 

MARYLAND. 
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L20  Mabtlakd,  68.] 

fipioifio  Pkbiobmancb  of  Aorssmbnt  fob  Exohanob  of  Pbopbbtt. — A 
testator  deyised  certain  property  to  his  wife  for  life,  and  the  remaindet 
in  fee  to  his  wife's  daughter  by  a  former  marriage.  The  wife  went  into 
poaaession  and  held  the  property  until  her  death.  Daring  her  lifetime 
the  wife  entered  into  an  agreement  with  her  said  daughter,  in  pursuance 
of  which  the  former,  who  was  possessed  of  property  in  her  own  right, 
M  well  as  said  life  estate,  was  permitted  to  devise  to  John  J.  Friaby,  a 
■on  of  the  daughter,  the  property  so  devised  to  her  by  her  husband,  in 
consideration  that  she  would  devise  to  her  said  daughter  a  life  estate  in 
the  whole  property,  including  as  well  the  property  so  devised  to  her  by 
her  late  husband  as  that  which  she  held  in  her  own  rights  with  the  right 
to  the  daughter  to  give  the  latter  property  to  her  children,  except  John 
J.  Frisby,  in  such  shares  and  proportions,  and  for  such  estate  or  estates, 
as  she  by  her  last  will  and  testament  might  determine.  After  the  death 
of  the  mother  the  daughter  made  her  will,  confirmatory  of  the  will  of  her 
mother,  and  in  the  exercise  of  the  power  of  appointment.  After  the  daugh* 
tor's  death  a  contest  arose  as  to  the  right  to  the  proceeds  of  the  property 
devised  to  the  son.  It  was  held  that  the  agreement  was  binding  upon 
the  daughter,  and  was  such  as  equity  and  good  conscience  would  require 
to  be  enforced  against  her  creditors,  in  favor  of  the  creditors  of  the  son. 

Dbokion  upon  FoBiCEB  Appeal  la  Conglusivb  upon  Sboond  Appbal  be- 
tween the  same  parties,  only  as  to  such  questions  as  are  again  presented 
upon  the  same  state  of  facts  that  existed  upon  the  former  appeal. 

Obakting  of  Leavb  to  Filb  Supplbmbntal  Answbb,  by  court  of  equity, 
is  matter  of  discretion,  and  its  action  upon  an  application  for  such  leave 
cannot  therefore  be  assigned  as  error,  or  reviewed  on  appeaL 

Wkbbb  Doxmrs  arb  Entebtaivbd  as  to  Trub  Mbanino  and  Ck>N8TBUc- 
TioN  OF  TiSTiMONTof  wituoss  whose  deposition  is  read,  the  parties  have 
a  right  to  direct  his  attention  to  the  particular  point  upon  which  his  for* 
ther  ovidenoe  is  required. 
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Bill  in  equity  by  John  J.  Frieby  and  his  creditors,  against 
the  creditors  of  his  mother,  Mrs.  Frisby,  to  enforce  specifically 
the  agreement  stated  in  the  opinion. 

A.  W.  Maehen  and  8,  Teaekle  Wallis^  for  the  complainants. 
22.  B.  Taney  CampbeU  and  WUliam  Scldeyj  for  the  defendants. 

By  Court,  Obasov,  J.  This  case  has  arisen  out  of  the  con- 
flicting claims  of  the  creditors  of  Elizabeth  Frisby  and  John 
J.  Frisby,  respectively,  to  the  proceeds  of  the  sales  of  the  prop- 
erty mentioned  in  the  proceedings  in  the  cause,  and  this  is 
the  second  time  this  case  has  been  before  this  court  upon  ap- 
peal. The  first  appeal  was  from  an  order  of  the  court  below, 
continuing  the  injunction  till  the  final  hearing.  The  order 
was  affirmed  by  this  court,  and  the  cause  remanded  for  fur- 
ther proceedings.  A  supplemental  or  amended  answer  was 
filed,  further  evidence  was  taken,  and  upon  final  hearing,  a 
decree  was  passed  decreeing,  among  other  things,  that  the 
property  in  the  proceedings  mentioned  was  the  property  of 
Elizabeth  Frisby,  and  as  such,  was  held  to  the  payment  of  the 
debts  due  to  the  complainant  and  others,  her  creditors,  at  the 
time  of  her  death.  From  this  decree  the  defendants  appealed. 
It  has  been  urged  that  the  decision  upon  the  former  appeal 
has  settled  the  questions  which  the  present  appeal  presents 
for  the  consideration  of  the  court,  and  is  conclusive  upon  the 
parties  and  the  court.  It  is  perfectly  clear  that  if  the  same 
questions  are  presented  upon  this  appeal  as  upon  the  former, 
and  upon  the  same  state  of  facts,  the  former  decision  must 
stand  as  the  law  of  this  case,  and  the  parties  and  this  court 
must  be  bound  by  it.  The  question  presented  by  the  record 
upon  that  appeal  was,  whether  Mrs.  Frisby  had  made  an  elec- 
tion to  take  the  property  in  question  under  the  will  of  Mrs. 
Edwards,  or  that  of  her  father,  Mr.  Edwards,  and  though  the 
question  whether  or  not  there  was  an  agreement  between  Mrs. 
Frisby  and  Mrs.  Edwards  was  not  directly  presented  by  the 
pleadings,  it  came  up  incidentally,  and  its  existence  and  bind- 
ing force  were  forcibly  urged  by  the  counsel  for  the  appellees. 
The  court  decided  that  no  election  had  been  made,  and  that 
there  was  no  sufficient  proof  of  an  agreement  between  Mrs. 
Frisby  and  Mrs.  Edwards,  and  the  order  continuing  the  in- 
junction till  final  hearing  was  affirmed,  and  the  case  went 
back  for  further  proceedings.  The  evidence  of  such  an  agreed 
ment  as  contained  in  the  record  of  the  former  appeal  was, 
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owing  to  the  language  used  by  the  witness,  uncertain,  ambigu* 
ous,  and  liable  to  misconstruction.  Is  there  any  uncertainty, 
ambiguity,  or  insufficiency  in  the  evidence  as  presented  by 
the  record  in  this  case?  Is  the  state  of  the  facts  the  same  in 
this  as  in  the  former  appeal?  We  think  not.  Mr.  Ricaud 
was  again  examined,  and  his  attention  called  to  his  former 
evidence,  and  he  has  clearly,  distinctly,  and  unequivocally 
sworn  that  there  was  an  agreement  between  Mrs.  Edwards 
and  Mrs.  Frisby,  by  which  the  former  who  was  possessed  of  a 
large  real  and  personal  estate  in  her  own  right,  as  well  as  of 
a  life  estate  in  certain  property  devised  to  her  by  her  husband, 
with  a  reversion  to  Mrs.  Frisby  in  fee,  was  permitted  to  de- 
vise to  John  J.  Frisby,  '^  Oxford  and  Mount  Pleasant,"  and 
"lot  No.  17"  (the  property  so  devised  by  her  husband),  in 
consideration  that  she  (Mrs.  Edwards)  would  devise  to  her 
daughter,  Mrs.  Frisby,  a  life  estate  in  the  whole  property,  in- 
cluding as  well  the  property  which  Mrs.  Edwards  held  in-her 
own  right  as  the  property  so  devised  to  her  for  life  by  her  late 
husband,  with  the  right  to  Mrs.  Frisby  to  give  the  first-named 
property  to  her  children,  other  than  John  J.  Frisby,  in  such 
shares  and  proportions,  and  for  such  estate  or  estates,  as  she 
by  her  last  will  and  testament  might  determine.  Mr.  Ricaud 
forther  proves  that  both  of  the  above-named  ladies,  and  he 
thinks  all  the  other  members  of  the  family,  were  present  when 
he  drew  Mrs.  Edwards's  will;  that  he  received  instructions 
from  both  of  the  said  ladies;  that  it  was  drawn  and  executed 
in  pursuance  of  the  said  agreement;  and  that  both  before  and 
after  its  execution  Mrs.  Frisby  stated  to  Mrs.  Edwards  that 
she  would  stand  to  and  carry  out  the  provisions  of  the  said 
will.  The  will,  having  been  drawn  and  executed  in  pursuance 
of  the  agreement,  shows  clearly  and  distinctly  what  the  agree- 
ment was. 

The  state  of  facts  thus  presented  is  very  difierent  from  the 
proof  upon  the  former  appeal;  and  it  is  admitted  by  the  coun- 
sel for  the  appellees  that  the  evidence  must  be  the  same  to 
make  the  decision  upon  the  former  appeal  binding  upon  this. 
This  view  of  the  case  is  also  sanctioned  by  the  case  of  State  v. 
Reigarty  1  Gill,  27.  The  facts  of  that  case  were,  that  a  legacy 
to  Elizabeth  Stevenson  was  paid  to  her  husband;  he  died, 
and  his  widow  and  her  brother,  Philip  Reigart,  administered 
upon  his  estate;  she  exhibited  to  the  orphans'  court  her  ac- 
count against  her  husband's  estate  for  the  amount  of  the 
legacy  he  had  received,  with  a  copy  of  the  will  under  which 
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she  took,  and  proof  tending  to  show  that  the  legacy  had  been 
paid  to  her  husband  in  consideration  of  a  promise  and  agree- 
ment by  him  to  invest  it  in  property  to  be  held  as  the  sepa- 
rate estate  of  his  wife.  The  orphans'  court  passed  the  claim, 
and  the  creditors  and  distributees  of  the  husband  appealed, 
and  the  court  of  appeals  decided  that  the  will  did  not  give 
her  the  legacy  as  her  separate  estate,  and  that  there  was  no 
sufficieut  proof  of  the  alleged  promise  and  agreement  by  the 
husband:  See  Stevenson  v.  Schriver,  9  Gill  &  J.  337.  A  judg- 
ment creditor  of  the  husband  afterwards  brought  suit  upon 
the  administration  bond  of  Mrs.  Stevenson  and  Reigart,  who 
pleaded  general  performance  and  plene  administramt,  and  the 
question  was  raised  whether  the  widow  was  entitled  to  retain 
out  of  her  husband's  estate,  as  his  creditor,  on  account  of  her 
legacy  which  he  had  received,  and  full  proof  was  produced  of 
his  agreement  to  invest  it  in  property  for  her  separate  use. 
The  judgment  was  in  her  favor,  and  the  plaintiffs  appealed, 
and  relied  upon  the  decision  in  the  former  case  as  conclusive 
upon  the  question,  but  the  court  affirmed  the  judgment. 

The  agreement  between  Mrs.  Edwards  and  Mrs.  Frisby 
having  been  established  by  the  proof  in  the  cause,  and  this 
court  being  of  opinion  that  the  decision  upon  the  former  ap- 
peal does  not  conclude  the  rights  of  the  parties  in  the  case 
now  under  consideration,  the  only  remaining  question  to  be 
determined  is,  Is  the  agreement  such  a  one  a's  equity  and 
good  conscience  require  to  be  enforced?  The  agreement  was 
made  by  parties  competent  to  contract,  for  a  meritorious  and 
valuable  consideration,  and  it  has  been  completely  executed 
by  Mrs.  Edwards  upon  her  part,  who  has  since  died.  Mrs. 
Frisby  received  under  Mrs.  Edwards's  will,  not  only  a  life 
estate  in  the  property  mentioned  in  the  proceedings  in  this 
oause,  but  also  a  life  estate  in  all  her  mother's  property  in 
consideration  of  her  agreement  to  stand  to  and  carry  out  the 
devise  of  the  reversion  in  "  lot  No.  17,"  and  "  Oxford,"  and 
"  Mount  Pleasant,"  to  John  J.  Frisby;  and  if,  after  enjoying 
the  benefits  flowing  from  the  execution  by  Mrs.  Edwards  of 
her  will  in  pursuance  of  the  said  agreement,  it  is  not  to  be 
enforced  as  against  Mrs.  Frisby,  a  fraud  will  have  been  per- 
petrated, not  only  upon  Mrs.  Edwards,  but  also  upon  John 
J.  Frisby,  who  will  be  deprived  of  all  benefit  of  his  grand- . 
mother's  estate,  while  it  clearly  appears  that  she  intended 
him  to  receive  a  large  share  of  her  bounty.  Justice  to  the 
living  and  to  the  dead,  as  well  as  sound  principles  of  equity. 
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require  that  the  contract  should  be  enforced  as  against  Mrs. 
'Frisby:  Ovdng's  Caae,  1  Bland,  397  [17  Am.  Dec.  311];  Dufour 
V.  Pereira,  1  Dick.  420;  1  Story's  Eq.  Jur.,  sec.  781. 

The  complainants  have  also  appealed  from  that  part  of  the 
decree  which  overrules  their  objections  to  the  filing  of  the  sup- 
plemental answer  of  the  defendants,  and  allowing  the  same 
to  stand  as  part  of  the  proceedings  and  pleadings  in  the  cause; 
also  from  that  part  of  it  which  overrules  their  exceptions  to 
the  supplemental  interrogatories  to  Mr.  Ricaud,  and  his  an- 
swers thereto. 

The  action  of  a  court  of  equity,  on  an  application  for  leave 
to  file  a  supplemental  answer,  depends  upon  its  discretion,  and 
cannot  ]be  assigned  as  error,  or  reviewed  on  appeal:  Calwrt  v. 
Carter,  18  Md.  74. 

This  court  is  of  opinion  that  there  was  no  error  in  the 
ruling  of  the  court  below  upon  the  exceptions  to  the  interroga- 
tories and  answers.  Mr.  Ricaud  had  been  previously  ex- 
amined; grave  doubts  had  been  entertained  as  to  the  true 
meaning  and  construction  of  his  testimony;  and  the  parties 
had  a  right  to  direct  his  attention  to  the  particular  point  upon 
which  his  further  evidence  was  required.  The  rulings  of  the 
court  below,  upon  the  appeal  of  the  complainants,  are  affirmed, 
and  upon  the  appeal  of  the  defendants,  this  court  will  pass  a 
decree  reversing  the  decree  of  the  court  below,  and  sending 
back  the  case  for  further  proceedings. 

The  costs  upon  both  appeals  in  this  court,  and  in  the  court 
below,  to  be  paid  out  of  the  trust  fund. 

Decree  reversed  and  cause  remanded. 


SFxonno  Pebjobiuiios  or  OovTBAOtB  coNCiBimro  LiHUSt  See  note  te 
Chriaty  y.  BamhaH,  53  Am.  Deo.  639. 

DicisiONS  ABB  AuTBOBiTT  ONLT  AB  TO  QvBsnoiT  Raobd  by  Uie  fMtl  be* 
fore  the  court:  Qeelxmkmlk  JL  R.  Co.  t.  Gmh^  Camrt^  02  Am.  Dee.  424;  and 
the  note  to  Janm  t.  PoUm^  65  Id.  S84. 
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Johnson  v.  Fbisbib. 

[29  Mabtland,  76.J 

Iv  AonoN  BT  P0BOKA8BB  ov  H0B8B  ▲oAnrsr  Siller  iob  Bbbaob  ov  Wax^ 
BASTT  of  title^  an  order  of  a  United  States  prorost-marBbal  directing 
the  seizore  of  the  hone  aa  the  property  of  the  United  States,  if  prored 
to  have  been  duly  ezeonted  and  delivered,  is  admissible  to  explain  hovr 
and  under  what  circnmstances  the  horse  was  snrrendered  to  llio  federal 
anthorities. 

Dmlakahons  ov  Pabtt  xh  his  Own  Interxst  cannot  operate  to  estop  aa« 
other  who,  when  they  were  made,  was  neither  present  in  person  nor  by 
agent  authorized  to  assent,  acquiesce  in,  or  disavow  the  same.  Tlie 
doctrine  of  estoppel  is  interposed  only  to  prevent  injustice  or  guard 
against  fraud  by  denying  to  a  party  the  right  to  repudiate  his  a^miMimtf 
when  they  have  been  acted  upon  by  persons  to  whom  they  were  directed, 
and  whoee  conduct  they  were  intended  to  influence. 

Law  Prssobibbs  Mannbr  in  Which  PiiopKBTr  Bslonoxno  to  United 
States  is  to  be  sold,  and  parties  dealing  with  agents  or  o£5,oen  of  the 
government  in  this  regard  are  bound  to  know  the  extent  of  their  au- 
thority. 

Babe  Possession  or  Hobsb  bt  Abxt  OFncss  with  Consent  ov  Qvabteb- 
masteb  having  charge  of  horses  belonging  to  the  government,  and  tho 
sale  of  such  horse  by  him  to  another,  though  a  bonajide  purchaser,  are 
not  sufficient  to  pass  title  to  the  purchaser. 

Action  for  breach  of  warranty  of  title  in  sale  of  horse. 
Plaintiff  purchased  the  horse  in  question  from  defendant  for 
$120  in  cash,  and  a  pony  for  which  he  had  paid  $60.  The 
horse  was  subsequently  seized  upon  an  order  signed  by  Cap- 
tain French,  assistant  provost-marshal,  as  government  prop- 
erty. It  appeared  that  the  horse  had  been  sold  to  defendant 
by  one  Colonel  Fish,  then  stationed  in  Baltimore,  and  had  been 
used  by  defendant  as  a  livery  horse  for  nearly  a  year.  It 
further  appeared  that  Colonel  Fish  had  obtained  the  horse  for 
use  from  the  quartermaster,  and  had  thereafter  removed  the 
brand,  and  then  sold  him  to  the  defendant.  Evidence  was 
offered  to  prove  that  Fish  always  claimed  the  horse  as  his 
own,  and  that  the  quartermaster  allowed  him  to  keep  the 
horse,  and  to  so  claim  it.  The  evidence  was  held  inadmissi- 
ble, and  defendant  excepted.  The  remaining  facts  appear  in 
the  opinion. 

/.  Alexander  Preston  and  WvUiam  H.  Coioan,  for  the  appel- 
lant 

A.  J.  SiirUng^  Jr.^  for  the  appellee. 

By  Court,  Robinson,  J.  The  question  presented  in  the  first 
bill  of  exceptions  it  is  unnecessary  to  decide.    The  objection 
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to  the  admiBsibility  of  the  paper,  purporting  to  be  an  order, 
signed  by  French,  assistant  provost-marshal,  on  the  ground 
that  no  evidence  had  been  offered  of  its  authentication,  is  fulljr 
answered  by  the  proof  in  the  second  bill  of  exceptions.  The 
execution  of  the  order  by  French,  and  its  delivery  to  the  wit- 
ness Dale,  with  directions  to  go  to  the  stable  of  the  appellee 
and  take  possession  of  the  horse,  being  proven,  we  think  it 
was  admissible  in  evidence  to  explain  how  and  under  what 
circumstances  the  horse  was  surrendered  to  the  authorities  of 
the  United  States.  We  concur,  therefore,  with  the  ruling  of 
the  court  in  the  second  bill  of  exceptions. 

The  declarations  of  Fish,  under  whom  the  appellant  claimed 
title,  were  clearly  inadmissible.  They  were  declarations  of  a 
party  in  his  own  interests,  not  made  in  the  presence  of  any  one 
authorized  by  the  government  to  assent,  acquiesce  in,  or  dis* 
avow  the  same.  The  doctrine  of  estoppel  in  paisy  so  confidently 
relied  on  by  the  counsel  for  the  appellant,  stands  upon  the 
broad  grounds  of  public  policy  and  good  faith;  it  is  interposed 
to  prevent  injustice  and  to  guard  against  fraud,  by  denying  to 
a  party  the  right  to  repudiate  his  admissions,  when  they  have 
been  acted  upon  by  persons  to  whom  they  were  directed,  and 
whose  conduct  they  were  intended  to  influence:  Alexander  v. 
WalUr,  8  Gill,  239  [50  Am.  Dec.  688].  There  is  not  a  particle 
of  evidence  to  show  that  the  government  ever  assented  to  .or 
permitted  any  one  to  act  upon  the  declarations  of  Fish;  and 
to  hold  under  such  circumstances  that  the  government  is  to 
be  estopped  from  reclaiming  its  property  would  be  to  carry 
the  doctrine  to  an  extent  not  warranted  by  any  authority,  and 
in  violation  of  every  principle  of  public  policy  and  public  jus- 
tice. The  law  prescribes  how  and  in  what  manner  the  publio 
property  is  to  be  sold,  and  it  is  well  established  that  persons 
dealing  with  agents  or  officers  in  regard  thereto  are  bound  to 
know  the  extent  of  their  authority:  United  States  v.  Nicoll,  1 
Paine,  646;  Delafield  v.  State  of  Illinois^  26  Wend.  192;  Mayor 
etc.  oj  Baltimore  v.  Reynolds^  20  Md.  1. 

We  concur  also  with  the  court  in  refusing  the  defendant's 
first  prayer.  Tt  is  based  upon  the  theory  that  the  bare  posses- 
sion of  the  horse  by  Fish,  with  the  consent  of  the  officers  of 
the  government,  and  sale  by  him  to  the  appellant,  were  suf- 
ficient to  pass  title  to  the  purchaser.  That  no  one  can  transfer 
to  another  a  better  title  than  he  has  himself,  is  a  maxim,  says 
Chancellor  Kent, ''  alike  of  the  common  and  the  civil  law,  and 
a  sale  ex  vi  ismwni  imports  nothing  more  than  that  the  h&na 
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fide  purchaser  succeeds  to  the  rights  of  the  vendor."  The  ex- 
ceptions to  this  general  principle  in  regard  to  the  sale  of  per- 
sonal  property — as,  for  instance,  sales  by  consignees,  or  by 
persons  into  whose  custody  goods  are  put,  and  whose  common 
business  it  is  to  sell,  or  the  possession  of  money  or  bills  pay- 
able to  bearer,  where  possession  carries  with  it  the  property, 
and  other  exceptions  not  necessary  here  to  enumerate — do 
not  embrace  the  case  now  before  us. 

The  second  prayer  is  liable  to  the  same  objection.  Fish  may 
have  obtained  possession  of  the  horse  firom  "the  quartermas- 
ter," and  the  appellant  may  have  been  a  bona  fide  purchaser; 
but  a  sale  thus  made,  without  the  authority  or  assent  of  the 
government,  could  not  operate  as  a  transfer  of  title  against  the 
latter.  The  record  shows  that  officers  in  the  discharge  of  their 
military  duties  were  permitted  of  necessity  to  use  horses  be- 
longing to  the  government,  and  such  use  and  possession,  with 
or  without  the  consent  of  the  government,  conferred  no  power, 
expressly  or  by  implication,  to  sell  and  dispose  of  the  same, 
in  fraud  of  the  rights  of  the  United  States. 

The  third  prayer  is  yet  more  objectionable.  It  required  the 
jury  to  find  title  in  the  appellant,  unless  they  should  believe 
that  Fish  obtained  possession  of  the  horse  by  some  such  means 
as  would  amount  to  felony  at  common  law.  No  authority  was 
offered  in  support  of  this  proposition,  and  we  know  of  no  prin- 
oiple  upon  which  it  can  be  sustained. 

Concurring,  therefore,  with  the  rulings  of  the  court  below, 
re  affirm  the  judgment. 

Judgment  affirmed. 

SaroPFXL  BT  Acts  akd  DiOLARATiONSt  See  Oalder  v.  CSkgniMM,  91  Am. 
liM.  163,  and-nots. 


Baltimobb  and  Ohio  Railroad  Company  v.  Sohu- 

MAOHEB,  Use  of  Myers. 

f29  MA.BTLAND,  168.] 

Railboad  CoicPANT,  IN  ITS  Capacitt  ot  Warbhousucan  and  forwarder, 
is  bound  to  exercise  ordinary  care  and  diligence  over  the  property  in  ita 
charge,  snch  as  a  prudent  man  would  exerciie  over  hia  own  property  of 
like  nature.  What  conatitutea  ordinary  care  may  depend  upon  the 
nature,  bulk,  and  value  of  the  articles,  and  auch  care  should  be  in  pro- 
portion to  the  loss  likely  to  be  sustained  by  the  want  thereof. 

Common  Cabbixb,  Recbivino  Qoodb  vob  Transportation  to  Point  be- 
yood  hia  own  route,  ia,  in  the  absence  of  a  special  agreement,  liable 
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only  for  the  extent  of  hia  own  roate»  «nd  for  safe  storage  and  daliTerj 
to  the  next  oarrier. 
tM  AonoN  AOAiif BT  Rauboad  Coupant  as  Wabxhousxhaii  and  forwarder 
for  loss  of  oil  by  leakage,  aa  the  result  of  its  neglect  and  want  of  ordi- 
nary care,  recovery  may  be  had  for  snoh  loss  aa  plaintiff  can  establish  to 
the  satisfaction  of  the  jury  by  competent  and  admissible  evidence;  he  is 
not  required  to  prove  to  a  mathematical  certainty  the  amount  of  oil 
lost 

Action  against  the  Baltimore  and  Ohio  Railroad  Company 
for  the  value  of  certain  oil,  alleged  to  have  been  lost  through 
its  neglect.  Hagar  &  Co.  delivered  250  barrels  of  coal-oil  to 
the  Central  Ohio  Railroad  Company,  at  Newark,  Ohio,  to  be 
transported  to  Bell  Air,  in  the  same  state,  by  said  company, 
thence  by  way  of  the  Baltimore  and  Ohio  road  to  Baltimore, 
and  from  there  by  steamer  to  New  York,  to  be  delivered  to 
the  consignee,  Schumacher.  The  oil  was  carried  to  Bell  Air 
and  delivered  to  the  Baltimore  and  Ohio  Railroad  Company, 
who  carried  it  to  Boston,  and  placed  it  in  an  open  lot  near 
their  warehouse,  and  thereafter  forwarded  it  to  New  York, 
where  upon  its  arrival  it  was  found  to  have  lost  in  quantity 
soqie  sixty-seven  barrels,  as  the  result  of  leakage,  which  the 
plaintiff  charges  to  defendant's  neglect. 

Ferdinand  C.  Latrobe  and  Thomas  Donaldson^  for  the  appel- 
lant. 

William  Jessop  Wardy  for  the  appellee. 

• 

By  Court,  Stewart,  J.  The  appellant,  in  the  first  excep- 
tion, complains  of  the  action  of  the  court  below  in  granting 
the  appellee's  fifth  prayer;  and  in  the  second  exception,  in 
rejecting  its  third,  fourth,  sixth,  and  seventh  prayers. 

The  fifth  prayer  of  the  appellee,  although  somewhat  peculiar 
in  its  structure,  did  not  require  the  jury  to  find  what  was  the 
opinion  of  the  court,  as  was  contended  by  the  appellant's 
counsel,  but  upon  the  theory  that  the  judgment  of  the  court, 
as  to  the  law,  was  as  stated  therein,  upon  the  assumption  that 
the  appellant  had  ceased  to  be  liable  as  a  common  carrier, 
and  had  become  responsible  for  the  proper  custody  of  the  oil 
as  warehouseman  and  forwarder,  substantially  asked  the 
instruction  to  the  jury  that  the  appellant,  under  such  circum- 
stances, in  its  character  as  warehouseman  and  forwarder, 
was  bound  for  ordinary  care  and  diligence  over  the  oil  in 
question,  such  as  a  prudent  man  would  exercise  over  his  own 
property  of  like  nature;  and  that  such  care  should  be  in  pro- 
portioii  to  the  loss  likely  to  be  sustained  by  want  of  such  care. 
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We  see  no  objection  to  the  standard  of  diligence  preeeribed 
therein* 

Such  care  was  incumbent  on  the  appellant,  as  the  character 
of  the  property  intrusted  to  it  required,  and  such  as  was  prop- 
erly adapted  to  its  due  protection  and  presenration. 

^^What  constitutes  ordinary  diligence  may  also  be  mate- 
rially affected  by  the  nature,  the  bulk,  and  the  value  of  the 
articles.  A  man  would  not  be  expected  to  take  the  same  care 
of  a  bag  of  oats  as  of  a  bag  of  gold;  of  a  bale  of  cotton  as  of  a 
box  of  diamonds.  The  value,  especially,  is  an  important  in- 
gredient to  be  taken  into  consideration  upon  every  question  of 
negligence.  The  degree  of  care  which  a  man  may  reasonably 
be  required  to  take  of  anything  must  essentially  depend  upon 
the  quality  and  value  of  the  thing.  The  bailee  ought  to  pro- 
portion his  care  to  the  injury  or  loss  which  is  likely  to  be  sus- 
tained by  any  improvidence  on  his  part ":  Story  on  Bailments, 
sec.  15;  Redfield  on  Railways,  253,  282,  435,  436;  Pierce  on 
Railroad  Law,  448. 

Objection  was  also  urged  against  that  portion  of  the  prayer 
instructing  the  jury  that  if  they  believed  from  the  evidence 
*'  that  the  defendant  did  not  protect  the  oil  in  question  from 
the  action  of  the  sun,  and  use  other  means  in  the  mode  usu- 
ally adopted,"  as  an  improper  assumption  on  the  part  of  the 
court  as  to  a  matter  of  fact  exclusively  within  the  province  of 
the  jury.  If  there  were  any  force  in  this  objection,  special  ex- 
ception ought  to  have  been  taken  thereto  under  the  act  of 
1862,  chapter  154,  before  we  could  overrule  the  action  of  the 
court  below  on  that  account;  we  discover,  however,  no  valid- 
ity inthis  objection.  The  court  does  not  instruct  the  jury  that 
the  ^^  action  of  the  sun "  would  injure  the  oil,  or  that  it  re- 
quired protection  therefrom;  but  the  purport  of  it  was,  that 
if  the  jury  found  the  oil  did  require  protection  from  the 
action  of  the  sun,  and  the  appellant  was  guilty  of  neglect  in 
taking  proper  care  of  it  in  this  particular,  and  use  of  other 
means  for  its  preservation,  such  conduct  made  it  liable  for 
the  consequential  damage. 

In  the  refusal  of  the  appellant's  third,  fourth,  sixth,  and 
seventh  prayers,  in  the  second  exception,  we  see  no  error. 

The  court  below  properly  refused  the  appellant's  third 
prayer,  amongst  other  reasons,  because  it  erroneously  assumed 
that  there  was  evidence  legally  sufficient  to  go  to  the  jury  to 
show  that  it  was  customary  to  leave  oil,  as  an  offensive  article, 
to  be  stored  with  other  goods  exposed  in  the  open  air.  Beddes, 
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tho  prayer  was  objectionable  for  fhe  farther  asBamption,  on 
the  part  of  the  appellant,  that  there  was  no  evidence  offered  to 
prove  that  the  appellant  was  aware  of  the  character  of  the  oil, 
when  there  was  testimony  on  that  subject  to  bring  to  the 
knowledge  of  the  appellant  that  it  was  refined  oil. 

The  responsibility  of  the  proper  custody  and  storage  of  the 
oil  was  on  the  appellant,  and  there  was  no  specification  in  the 
contract  to  discharge  it  from  the  duty  of  ordinary  care,  if  it 
were  competent  upon  general  principles,  by  any  such  special 
provision,  to  have  relieved  itself  from  such  responsibility:  2 
Redfield  on  Railways,  247,  251,  253;  Pierce  on  Railroad  Law, 
435,  448,  467;  Story  on  Bailments,  sec.  538;  Farmers^  and  Me* 
chanica^  Bank  v.  Champlain  Tranaportation  Co.,  23  Vt.  211  [56 
Am.  Dec.  68] ;  Thomas  v.  Boston  etc.  R.  R.  Co.,  10  Met.  477 
[43  Am.  Dec.  444];  Richards  v.  Michigan  etc.  R.  R.  Co,,  20  111. 
404. 

^^  The  general  view  of  the  American  courts  is,  that  in  the 
absence  of  special  contract  the  rule  laid  down  in  the  earlier 
English  cases,  that  the  carrier  is  only  liable  for  the  extent  of 
tiis  own  route,  and  for  the  safe  storage  and  delivery  to  the 
next  carrier,  is  the  more  just  and  reasonable  one  ":  Redfield 
on  Railways,  282. 

The  appellant's  fourth  prayer  was  properly  rejected.  It 
is  substantially  embraced  in  its  second  prayer,  which  was 
granted,  except  that  portion  qualifying  the  duty  of  the  appel- 
lant,  —  to  take  care  of  the  oil  simply  as  crude  oil,  —  whereas, 
according  to  the  evidence,  the  oil  in  question  was  not  crude, 
as  the  prayer  assumed,  but  refined  oil;  and  there  was  evidence 
from  which  notice  of  this  character  of  the  oil  was  brought  to 
the  attention  of  the  appellant. 

The  sixth  prayer,  in  effect,  asked  the  court  to  instruct  the 
jury  that  the  plaintiff  was  merely  entitled  to  nominal  dam- 
ages,  no  matter  what  was  the  extent  of  the  proof  in  other  re* 
spects,  if  they  believed  the  appellee  had  the  opportunity, 
whilst  the  oil  was  in  the  custody  of  the  appellant  at  Balti- 
more, to  have  had  the  barrels  of  oil  gauged  before  shipment, 
so  as  by  comparing  such  ascertainment  of  the  quantity  of  oil 
with  the  amount  delivered  to  the  appellants  at  Benwood, 
where  the  company  had  first  received  it,  the  loss  whilst  it  re- 
mained in  its  custody  at  Baltimore  might  be  more  definitely 
ascertained;  and  that  the  appellee,  fEuling  to  possess  himself 
of  such  information,  could  recover  but  nominal  damages.    We 

see  no  justice  in  such  a  requirement  as  that. 
▲m.  dbo.  vol.  xovi-«s 
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The  appellee  was  obliged  to  furnish  satisfactory  proof  of  the 
loss  in  the  oil,  according  to  the  instruction  of  the  court  pre- 
viously given  in  granting  the  appellant's  fifth  prayer.  Ac- 
cording to  that  instruction,  the  onus  was  on  the  appellee  to 
establish  the  loss  by  competent  and  admissible  evidence;  but 
he  was  not  required  to  prove  it  to  a  mathematical  certainty, 
but  simply  to  such  degree  as  would  be  sufficient  to  satisfy  the 
minds  of  the  jury  of  the  fact 

The  seventh  prayer  of  the  appellant  devolved  a  higher  de- 
gree of  proof  upon  the  appellee  than  could  be  legally  required 
of  him.  Whether  the  negligence  complained  of  was  gross  or 
slight,  and  without  going  into  the  inquiry,  about  which  the 
authorities  are  conflicting  and  somewhat  unsettled  as  to  the 
different  degrees  of  negligence  and  metaphysical  shades  of 
distinction  between  very  slight  and  fraudulently  gross  neglect^ 
we  think,  if  the  appellee  succeeded  in  showing  to  the  jury  that 
the  loss  of  the  oil  was  occasioned  by  the  neglect  or  the  want 
of  ordinary  care  on  the  part  of  the  appellant,  as  warehouse- 
man and  forwarder,  from  all  the  evidence  in  the  case,  to  be  con- 
sidered and  determined  by  them,  the  appellant  was  answerable 
for  any  damage  sustained  by  the  appellee  by  reason  thereof. 

The  effect  of  the  instructions,  under  all  the  prayers,  reduced 
the  responsibility  of  the  appellant  from  that  of  a  common  car- 
rier to  one  of  an  ordinary  bailee, — certainly  a  liberal  relaxa- 
tion of  the  common-law  rule  of  liability;  and  merely  requiring 
of  the  appellant  ordinary  care  as  warehouseman  and  forwarder. 
We  do  not  perceive  that  the  appellant  has  any  valid  ground 
of  complaint;  and  we  sustain  the  rulings  of  the  court  below 
on  the  prayers  brought  up  on  the  api)eal  for  our  revision. 

Judgment  affirmed. 

Oabrdeb's  LiABomr  vob  Goods  to  bb  Tbanspobtbd  bbtohd  hd  LntBs 
See  McMiOan  v.  MiehiQan  S.  A  N.  L  Cow,  93  Am.  Deo.  208,  and  note  281.  Hie 
principal  oaae  is  cited  to  the  point  that  a  common  oanier  is  liable  only  for  car- 
riage over  his  own  roate,  and  for  sale  storage  and  deUrery  to  the  next  carrier, 
in  the  absence  of  an  agreement  on  the  subject:  See  InkuMomti  t.  HaUt  61 
Me.  518. 

Common  Oabbibb  bt  Absumino  Bblaxiov  or  Wabbboubbmak  is  bound 
only  to  use  ordinary  oare  and  diligeDoei  See  Bhtmmdhid  t.  Brokntrd^  91  Am. 
Dec  860^  and  note. 
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Kniqht  V.  HOUSB. 

Wmrm  Called  bt  'Dewmkj>ast  oannot,  upon  ma  Examination  or  Chbt, 

for  the  purpose  of  sustaining  the  defense,  give  the  statementi  and  dec- 
larations of  the  defendant  made  out  of  the  presence  and  hearing  of  the 
plaintiff. 

Etidkncb  Impeaching  Veragitt  op  Party  to  Cause,  who  has  been  sworn 
as  a  witness,  may  be  offered  by  the  opposite  party  without  first  giving 
notice  of  his  intention  so  to  do. 

After  Iupeachino  Wfiness  hab  Testifieo  that  General  Reputation 
of  a  certain  witness  for  truth  add  veracity  in  the  community  where  he 
lives  is  unfavorable,  he  may  be  asked  whether,  from  that  reputation,  he 
would  believe  him  on  oath  in  a  matter  in  which  he  was  interested* 

To  Rem ovB  Bar  or  Statute  or  Limitations,  Express  Promise  within 
three  years  before  the  bringing  of  the  action  is  not  necessary,  but  it  is 
sufficient  that  the  existence  of  the  debt  was  recognized  by  the  debtor 
within  that  time. 

Express  Promise  to  Pat  Prior  Debt  aiter  Debtor  has  been  Dn- 
GHAROED  thereof  under  the  insolvent  laws  waives  tha  disohArge. 

Absumpbit.    The  opinion  Btates  the  facte. 

Benjamin  F.  HorwitZy  for  the  appellant 

William  M.  Marine  and  William  27.  Cowan^  for  the  appellee. 

By  Court,  Bartol,  C.  J.  Four  bills  of  exceptions  were 
taken  by  the  appellant,  who  was  defendant  below,  and  have 
been  argued  on  this  appeal.  The  first  three  present  questions 
of  evidence,  and  the  fourth  brings  before  us  for  review  the 
ruling  of  the  superior  court  upon  the  defendant's  third  and 
fourth  prayers,  which  were  rejected. 

The  action  is  indebitatus  assumpsit,  and  the  declaration  con- 
tains counts  on  promissory  notes  and  the  common  money 
counts;  the  pleas  are,  '^  never  indebted  as  alleged,"  ^' never 
promised  as  alleged,"  '^ limitations,"  and  "the  discharge  of  the 
defendant  under  the  insolvent  laws."  At  the  trial,  there  was 
no  dispute  as  to  the  existence  of  the  original  debt  The  prom- 
issory notes  of  the  defendant  were  produced,  and  the  signa- 
ture thereto  admitted.  The  whole  contest  turned  upon  the 
question  whether  the  debt  had  been  revived  by  a  new  promise. 
Both  plaintiff  and  defendant  were  called  as  witnesses.  The 
former  testified  that  the  defendant  had,  after  his  application 
for  the  benefit  of  the  insolvent  laws,  expressly  promised  to 
pay  the  debt,  while  the  latter  testified  positively  to  the  con- 
trary, denying  that  he  had  ever  made  such  promise.  Other 
testimony  was  introduced  on  this  subject,  and  evidence  was 
offered  impeaching  the  veracity  of  the  defendant.    The  jury 
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have  passed  upon  the  evidence,  and  we  have  no  power  to 
revise  their  verdict;  our  only  province  and  daty  are  to  pass 
upon  the  questions  of  law  presented  by  the  exceptions.  These 
observations  are  made  because  of  the  peculiar  character  of  the 
questions  submitted  to  the  jury,  and  we  would  not  have  the 
judgment  of  this  court  construed  as  an  approval  of  their  ver- 
dict; that  was  a  matter  exclusively  for  the  jury,  and  we  have 
no  right  either  to  approve  or  disapprove. 

First  exception:  We  think  there  was  no  error  in  excluding 
the  declarations  of  the  defendant  made  to  the  witness  Wil- 
liam  McConky,  and  concur  in  the  reason  stated  by  the  judge 
of  the  superior  court,  "  that  the  declarations  and  statements 
of  the  defendants,  made  in  the  absence  of  the  plaintiff,  could 
not,  in  this  way,  be  introduced  for  the  purpose  of  sustaining 
his  defense."  The  case  does  not  come  within  the  principle 
stated  by  Greenleaf,  '^  that  where  the  admissions  of  a  party 
are  offered  as  evidence  against  him,  the  whole  admission  must 
be  taken  together,  and  it  would  be  error  to  exclude  a  part": 
1  Greenl.  Ev.,  sec.  201.  Here  the  declarations  were  not  offered 
by  the  plaintiff.  The  witness  was  called  for  the  defendant, 
and  was  testifying  in  cbief;  it  was  therefore  not  competent  for 
him  to  introduce  in  his  defense  his  own  declarations,  made 
out  of  the  presence  and  hearing  of  the  plaintiff.  Nor  were 
they  admissible  on  the  ground  that  the  witness  was  acting  as 
agent  of  the  plaintiff;  his  testimony  fails  to  establish  such 
agency;  being  the  friend  and  relative  of  the  defendant,  he 
was  called  on  by  tbe  plaintiff,  with  the  request  that  he  would 
use  his  influence  to  induce  the  defendant  to  do  something  for 
the  plaintiff.  He  was  not  authorized  to  make  any  arrange- 
ment with  the  defendant,  nor  had  he  any  authority  to  bind 
the  plaintiff  by  any  compromise  or  surrender  of  his  claim* 
It  would  be  carrying  the  doctrine  of  agency  further  than  the 
authorities  warrant,  to  hold,  under  such  circumstances,  that 
the  plaintiff  was  bound  or  concluded  by  the  defendant's  state- 
ments made  to  the  witness. 

The  second  exception  raises  the  question,  whether,  if  a 
party  to  a  cause  has  been  sworn  as  a  witness,  the  opposite 
party  may  offer  evidence  impeaching  his  veracity  without 
first  giving  notice  of  such  a  design.  No  authority  has  been 
produced  by  the  appellant's  counsel  to  support  his  podtion 
that  such  preliminary  notice  is  necessary.  The  invariable 
practice  has  been  to  allow  such  evidence  without  previous 
notice,  the  presumption  being  that  every  mtness  ought  to  be 
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prepared  to  saetain  his  character  wheneTsr  impeached;  and 
we  do  not  perceive  any  good  reason  why  the  practice  ehould 
be  changied  where  the  parties  are  by  law  made  competent  wit- 
nesses. 

The  third  exception  presents  a  more  interesting  question, 
one  upon  which  there  has  been  some  conflict  of  opinion  among 
the  text-writers  and  in  the  decisions.  It  is  as  to  the  proper 
mode  of  examination  where  the  purpose  is  to  impeach  the 
general  character  of  a  witness. 

The  particular  point  presented  by  the  exception  is,  whether, 
after  the  impeaching  witness  has  testified  that  a  party's  gen- 
eral reputation  for  truth  and  veracity  in  the  community  where 
he  lives  is  unfavorable,  he  may  be  asked  the  question  whether 
from  that  reputation  he,  the  witness,  would  believe  him  on 
oath,  in  a  matter  in  which  he  was  interested.  It  has  been 
argued  that  such  a  question  is  inadmissible,  "*  because  it  i&  to 
allow  the  prejudices  and  feelings  of  the  witness  to  enter  into 
and  form  a  part  of  the  judgment  of  the  jury,"  and  **  because 
it  is  to  depart  from  sound  principles  and  established  rules  of 
law,  by  introducing  as  evidence  the  mere  opinions  of  the  wit- 
ness in  a  matter  where  mere  opinion  is  not  admissible  testi- 
mony. In  support  of  this  view,  several  American  decisions 
have  been  cited,  and  are  referred  to  under  this  point  in  the 
appellant's  brief. 

The  cases  on  this  subject  are  also  referred  to  in  Teese  v. 
Huntingdon^  23  How.  2;  but  the  point  was  not  involved  or  de- 
cided in  that  case.  One  of  the  leading  decisions  in  support 
of  the  appellant's  position  is  Phillipa  v.  Kingfield^  19  Me.  375 
[36  Am.  Dec.  760],  in  which  Judge  Shepley  delivered  an  elabo- 
rate opinion,  which  is  cited  with  apparent  approbation  by  Mr. 
Greenleaf.  The  learned  author,  in  his  text,  says:  ''The  regu- 
lar mode  of  examining  into  the  general  reputation  is  to  in- 
qtlire  of  the  witness  whether  he  knows  the  general  reputation 
of  the  person  in  question  among  his  neighbors,  and  what  that 
reputation  is.  In  the  English  courts  the  course  is  further  to 
inquire  whether,  from  such  knowledge,  the  witness  would 
believe  that  person  upon  his  oath.  In  the  American  courts 
the  same  course  has  been  pursued;  but  its  propriety  has  of 
late  been  questioned,  and  perhaps  the  weight  of  authority  is 
now  against  permitting  the  witness  to  testify  as  to  his  own 
opinion  ":  1  Greenl.  Ev.,  sec.  461,  note.  In  the  notes  are  cited 
a  number  of  American  cases  in  which  the  decisions  are  not 
harmonious. 


618  Knight  v.  Hoube.  [Maryland, 

Whatever  may  have  been  the  course  of  decisions  in  other 
states, — and  they  have  certainly  been  of  late  somewhat  con- 
flicting,— there  can  be  no  doubt  that  such  a  question  a&is  hers 
objected  to  has  been  uniformly  allowed  by  the  English  courts, 
from  the  earliest  times.    The  text-writers  Peake,  Starkie, 
Phillips,  and  Taylor  agree  upon  the  formula.    In  2  Phillips 
on  Evidence,  4th  Am.  ed.,  955,  the  learned  author  says:  '^  The 
regular  mode  of  examining  into  the  general  character  of  a 
witness  is  by  inquiring  of  the  witnesses,  who  are  called  to  im- 
peach it,  whether  they  have  the  means  of  knowing  his  general 
character,  and  whether  with  such  knowledge  they  would  be- 
lieve him  on  his  oath."    Many  English  cases  are  cited  in  the 
notes  to  which  we  refer,  without  repeating  them  here.    This 
question  does  not  seem  to  have  been  raised  in  this  court, 
though  the  practice  in  Maryland,  we  believe,  has  always  been 
in  conformity  with  the  ancient  Eglish  rule;  and  we  do  not  see 
any  sufficient  reason  for  pronouncing  it  erroneous.    The  rea- 
soning of  Judge  Shepley  in  PhUlipa  v.  Kingfield,  supra^  in 
support  of  a  contrary  opinion,  is  ingenious,  and  seems  to  have 
been  sanctioned  by  the  courts  in  some  of  the  other  states. 
But  it  may  be  said  the  effect  of  the  question  is  not  to  elicit 
from  the  witness  a  mere  opinion;  its  object  is  to  test  the  extent 
or  degree  of  badness  of  the  general  reputation  of  the  person 
impeached,  and  is  the  mode  by  which  a  knowledge  of  the 
real  character  of  the  witness  impeached,  its  quality  and  degree, 
may  be  best  conveyed  to  the  jury. 

Upon  the  fourth  exception  we  are  of  opinion  that  the  law 
of  the  case  was  correctly  given  to  the  jury  in  the  several 
prayers  which  were  granted,  and  that  there  was  no  error  in 
refusing  the  third  and  fourth  prayers  of  the  appellant.  The 
third  prayer  asked  for  an  instruction  to  the  effect  that  an  ex- 
press promise,  within  three  years,  was  necessary  to  remove 
the  bar  of  the  statute  of  limitations.  That  was  erroneous;  it 
is  well  settled  that  a  recognition  of  the  existence  of  the  debt, 
as  stated  in  the  plaintiff's  third  prayer,  is  sufficient. 

There  was  evidence  to  go  to  the  jury  of  an  express  promise 
by  the  defendant,  after  his  application  for  the  benefit  of  the 
insolvent  laws,  thus  bringing  the  case  within  the  decisions  of 
Yates  V.  HolliTtgeworthj  5  Har.  &  J.  216,  and  BaUitnore  etc.  R.  R. 
Co.  V.  Clark,  19  Md.  609.  The  fourth  prayer  was  tberefors 
properly  refused. 

Judgment  affirmed. 
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PBOmn  OB  ACKNOWLBDOIOIIT   TO   TaKB   ChAJM   OUT  OF   BaB  OV   BftJO' 

VTB  or  Limitations:  See  Web§Ur  r,  Newbold,  82  Am.  Deo.  487,  and  note. 

P&Acnci  UFOK  iMPBAOHnro  WiTWJBais;  See  Attm  t.  SttUe,  78  Am.  Dee. 
760^  end  note  762-777. 
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[89  HastLAHI^  282.J 

AoiNT  MAT  Sns  IN  HIS  OwN  Kams  ON  OoNTBAOis  made  in  hia  name,  in 
which  he  is  interested,  aa  for  oommiasioDa  or  by  reeaon  of  a  special  prop- 
erty in  the  subject-matter.  Among  snoh  agents  are  factors,  brokers, 
carriers,  auctioneers,  a  policy  broker  whoee  name  is  on  the  policy,  and 
an  agent  who  in  hia  own  name  carries  on  a  business  for  his  principal,  and 
appears  to  be  proprietor,  and  sells  goods  in  the  trade  aa  such  apparent 
owner. 

Brokbb  mat  Sus  Tklsoraph  CkmpANT  in  hib  Own  Kami  for  breach  of 
contract  to  transmit  an  order  in  hia  name  on  behalf  of  hia  principal 
for  the  purchaae  of  gold.  In  such  case,  however,  he  sues  and  reoorers 
as  trustee  for  his  principal 

Tbleoraph  Compant  mat,  undbb  Martlanb  Statuts,  protect  itself 
against  extraordinary  risk  and  liability  by  the  adoption  of  reasonable 
rules  and  regulations,  but  it  cannot  thereby  protect  itself  against  liabil- 
ity for  the  consequences  of  its  own  willful  misoonduot  or  gross  negligence^ 
or  any  conduct  inconsistent  with  good  faith. 

One  Who  Sends  Messages  bt  Telegrafh  is  Sitfposed  to  Know  that  the 
company's  engagements  are  controlled  by  those  rules  and  regulations 
which  it  has  a  right  to  make,  and  in  law  he  ingrafts  them  in  his  contract, 
and  is  bound  by  them,  whether  or  not  the  particular  message  be  expressly 
declared  to  be  subject  to  the  terms  and  conditions  prescribed  by  sudi 
rules  and  regulattons,  unless  it  is  otherwise  provided  by  special  contract. 

Telegrafh  Company  Which  has  Adopted  Bulb  that  it  will  not  be 
liable  beyond  a  certain  sum  on  any  unrepeated  measage  is  still  bound 
to  use  ordinary  diligence  in  the  delivery  of  such  a  message,  but  it  is  not 
bound  to  exercise  any  extraordinary  degree  of  care  or  caution. 

BUBDEN  OF  PBOOr  IS  ON  PlAINTITF,  IN  AOTION  FOB  BbEAOH  OF  CONTBAOT, 

to  deliver  message  by  telegraph,  to  show  affirmatively  that  there  has 
been  negligence  or  want  of  faith  in  the  sending  or  delivery  of  the  mea- 
aage. 
Pabtt  to  CoNTBAor  IS  Liable  onlt  fob  Such  Ck>N8BQUEN0E8  of  its  breach 
as  may  be  reasonably  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  of  making  the  contract,  and  no  consequence,  which  is 
not  the  necessary  or  ordinary  result  of  a  breach,  can  be  supposed  to  have 
been  so  contemplated,  unless  full  information  was  imparted,  at  the  time 
of  entering  into  the  engagement,  to  the  party  aought  to  held  liable. 

rXLEOBAFH    COMPANT  IS  NOT    LlABLE  FOB    LoSS   Ck>N8EQl7BNT  upoU  failure 

to  send  message  which  is  in  cipher,  or  which  on  its  face  does  not  indicate 
that  any  such  loss  might  result,  unless  the  purport  of  the  message  is 
communicated  to  the  company's  agent  at  the  time  it  is  offered  to  be  sent, 
80  that  proper  precautions  to  avoid  the  risk  could  be  taken.  So  held 
where  one  broker  telegraphed  to  another  ''sell  fifty  (60)  gold,"  which 
BMntk  as  between  them,  "sell  fifty  thousand  dollars  c^d,"  and  the 
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Doi  ezpfaaed  ai  «hB  toM  it  VM  oflend  to  be  M^  and 
broken,  hj  the  decline  of  fold,  ■■  a  eoanqMnee  of  Ibe 


BT  COCKT  TO  ErXXZAOT  PBATB%  WHUiy  BT  IB  ROUH^  it 

diicretknuy  power  to  do  vader  eartun  djcomefauiee^  k  not  mbject  to 
review  oo  appeal 

AcnoH  against  telegraph  company  tofr  damages  §at  fiulim 
to  transmit  message  sent  by  plaintifll 

Levin  Gale^  for  the  aj^llant. 

John  H.  Thoffuu  and  McHenry  Hawardy  tot  the  i^ipsllee. 

By  Court,  Alvey,  J.  This  was  an  action,  ex  eontraehitj  in- 
stituted by  the  appellee  against  the  appellant  to  recover  of  the 
latter  damages  resulting  from  its  failure  to  transmit  and  de- 
liver a  telegraphic  dispatch  to  certain  stock-bn^ers  in  New 
York. 

The  dispatch  directed  to  be  transmitted  was  as  follows:  — 
*'  No.  16.  Broker's  Telegram  Line,.  4. 

"People's  Telegraph  Lines, 
"  No.  23  South  Street,  and  Bamum's  City  Hotel,  Bait. 

''  Send  the  following  message,  without  repeating  it,  subject 
to  the  conditions  indorsed  on  the  back: — 

"  Dated  Baltimore,  March  9, 186fi. 
"  To  Dibble  and  Cambloss,  N.  Y. 
"  Sell  fifty  (60)  gold.  Words  3,  cal.  7a 

**Qeo.  Gilderslevb.** 

It  is  alleged  that  this  dispatch  was  an  order  to  the  broken 
in  New  York  to  sell  for  the  appellee  fifty  thousand  dollars  of 
gold,  which  order  the  brokers  would  have  obeyed,  but  the  ap- 
pellant neglected  to  telegraph  such  dispatch,  whereby  the  ap- 
pellee was  greatly  damaged  by  reason  of  the  decline  in  the 
market  price  of  gold.  The  appellant  pleaded,  not  indebted  as 
alleged;  with  an  agreement  that  such  plea  should  be  received, 
and  that  all  errors  in  pleading  should  be  mutually  waived, 
and  that  either  party  might  rely  on  any  claim  or  defense  to 
which  he  or  it  would  be  entitled,  if  specially  declared  on  or 
pleaded. 

At  the  trial  below,  the  appellee  offered  one  prayer  to  the 
court,  which  was  granted;  and  the  appellant  offered  six 
prayers,  of  which  the  first  five  were  rejected,  and  the  sixth 
was  granted.    And  it  was  to  the  granting  of  the  appalWs 
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prayer,  and  the  refosal  of  those  on  the  part  of  the  appellant, 
that  the  first  exception  was  taken. 
On  this  exception,  foor  questions  arise: — 

1.  Whether  the  appellee  can  maintain  this  action,  and  re* 
cover  more  than  nominal  damages  for  the  default  of  the  ap- 
pellant. 

2.  Whether  the  contract  for  transmission  of  the  message  was 
subject  to  the  terms  and  conditions  printed  on  the  back  of  the 
dispatch,  or  to  other  similar  terms  and  conditions  prescribed 
by  the  rules  and  regulations  of  the  appellant's  office. 

8.  To  what  extent,  if  the  contract  be  subject  to  such  terms 
and  conditions,  can  the  appellant  claim  to  be  exonerated  from 
liability  thereunder. 

4.  To  what  measure  of  damage  is  the  appellant  subject,  if 
the  contract  be  broken. 

1.  It  appears  that  the  appellee  was  a  broker  in  Baltimore, 
and  that  Dibble  and  Cambloss  were  his  correspondents  and 
agents  in  New  York,  through  whom  he  was  in  the  habit  of 
buying  and  selling  stocks  and  gold  in  the  latter  city;  that 
A.  B.  Patterson,  also  a  broker  in  Baltimore,  was  appellee's 
customer,  for  whom  the  appellee  was  in  the  habit  as  broker  of 
buying  and  selling  gold  and  stock  in  New  York,  through  the 
agency  of  Dibble  and  Cambloss;  that  by  arrangement  pre- 
viously made  between  appellee  and  Patterson,  for  the  purpose 
of  saving  trouble  to  them  both,  instead  of  Patterson  being  re- 
quired to  give  orders  to  the  appellee  for  such  purchases  and 
sales,  and  the  appellee  being  required  to  send  them  to  his  cor- 
respondents, Patterson  was  authorized  to  send  orders  in  the 
appellee's  name,  and  on  his  responsibility  and  account,  to 
Dibble  and  Cambloss,  for  the  purchase  or  sale  of  stock  or  gold; 
and  that  by  this  arrangement  the  appellee  was  entitled  to  his 
commissions  on  purchases  and  sales  made  in  compliance  with 
Buch  orders,  and  the  rights  and  liabilities  of  the  appellee  and 
Patterson  respectively  in  reference  to  the  orders  so  sent  were 
in  all  respects  the  same  as  if  Patterson  had  given  the  orders 
to  the  appellee,  and  the  latter  had  transmitted  or  undertaken 
to  transmit  them  to  Dibble  and  Cambloss,  in  his  own  name, 
Patterson  not  being  kno?m  to  and  having  no  connection  with 
Dibble  and  Cambloss,  except  through  the  appellee;  that 
under  said  arrangement,  on  the  9th  of  March,  1865,  at  about 
8:40  P.  M.,  the  message  in  question,  addressed  to  IHbble  and 
Cambloss,  was  left  by  Patterson's  direction  at  appellant's 
sffice^  in  Baltimore,  and  that  the  appellant,  by  its  agent% 
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undertook  to  Bend  and  deliver  it  to  the  parties  to  whom  it 
was  addressed;  that  the  message  was  sent  to  the  office  with- 
out the  knowledge  or  special  direction  of  the  appellee,  but 
that  he  was  soon  after  informed  of  it,  and  fully  sanctioned  it. 
The  appellee  also  testified  that  he  was  not  interested  in  this 
transaction,  and  had  not  paid  any  loss  to  Patterson,  and  did 
not  consider  himself  liable  to  Patterson  unless  he  recovered 
in  this  suit,  in  which  event  anything  that  was  recovered  was 
to  be  paid  over  to  Patterson.  It  was  also  proved  that  appellee 
had  on  the  day  of  the  date  of  the  message  two  hundred  thou- 
sand dollars  of  gold  to  his  credit  with  Dibble  and  Cambloss, 
and  of  that  sum,  as  between  appellee  and  Patterson,  ninety- 
five  thousand  dollars  belonged  to  the  latter. 

Upon  such  state  of  facts,  the  appellee  was  clearly  the  agent 
of  Patterson,  and  as  such  agent,  held  and  controlled  the  gold 
of  his  principal.  It  was  embraced  in  the  appellee's  account, 
and  he  had  credit  for  it  in  the  books  of  his  correspondent, 
and  no  other  person  than  himself  could  have  withdrawn  it  or 
disposed  of  it.  And  apart  from  the  fact  that  he  had  a  special 
property  or  interest  in  the  gold  of  his  principal  thus  at  his 
disposal,  he  was  beneficially  interested,  at  the  time  of  the 
order  given,  to  the  extent  of  commissions  on  the  sale.  And 
where  an  agent  is  thus  interested,  as  for  commissions,  or  by 
reason  of  special  property  in  the  subject-matter,  and  the  con- 
tract, in  reference  thereto,  is  made  in  his  name,  it  is  perfectly 
competent  for  him  to  sue  and  maintain  an  action  in  his  own 
name,  as  if  he  were  the  principal.  This  is  so  in  the  case  of  a 
factor,  or  a  broker,  or  a  warehouseman,  or  carrier,  or  auctioneer, 
a  policy  broker  whose  name  is  on  the  policy,  or  the  captain  of 
a  ship  for  freight.  So  where  a  contract  is  in  terms,  as  in  this 
case,  made  with  an  agent  personally,  he  may  sue  thereon;  and 
if  an  agent,  in  his  own  name,  carry  on  a  business  for  his  prin- 
cipal, and  appear  to  be  the  proprietor,  and  sell  goods  in  the 
trade  as  such  apparent  owner,  he  can  sustain  an  action  in  his 
own  name  for  the  price:  1  Chit.  PI.  8;  Joseph  v.  KnoXj  3  Camp. 
320;  Oardiner  v.  Davisy  2  Car.  &  P.  49;  Dancer  v.  HastingBj  4 
Bing.  2.  And  where  A,  for  his  own  account  and  risk,  carried 
on  trade  in  the  name  of  B,  it  was  held  that  an  action  for  goods 
sold  in  the  course  of  such  trade  was  properly  brought  in  the 
name  of  B:  AUop  v.  CaineSj  10  Johns.  896.  And  so  again, 
where  goods  are  consigned  by  A  to  B,  the  former,  in  contem- 
plation of  law,  is  the  agent  of  the  latter,  for  the  purpose  of 
contraoting  for  the  carriage;  and  where  a  bill  of  lading  stated 
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that  the  goods  were  shipped,  and  their  freight  paid  by  the 
consignor,  it  was  held  to  establish  a  privity  of  contract  be- 
tween the  consignor  and  ship-owner,  which  would  entitle  the 
former  to  recover  against  the  latter  for  non-delivery  of  the 
goods,  the  damages  so  recovered  being  held  by  the  plaintiff  in 
trust  for  the  consignee:  Joseph  v.  KnoXf  8  Camp.  820;  Broom 
on  Parties,  49.  And  if,  in  the  instances  mentioned,  the  agent 
can  sue  and  recover  the  full  measure  of  damages,  we  can  see 
no  reason  why  the  appellee,  looking  to  his  relation  to  this 
transaction,  may  not  recover  the  full  amount  of  damages  re- 
sulting from  a  breach  of  the  contract  with  the  appellant.  He, 
of  course,  sues  and  recovers  as  trustee  for  his  principal.  The 
court  below  was  therefore  right  in  rejecting  the  appellant's 
third  and  fourth  prayers,  which  raised  the  question  of  the 
right  of  the  appellee  to  recover  more  than  nominal  damages. 

2.  Next,  as  to  what  terms  and  conditions,  if  any,  the  con- 
tract was  subject. 

The  appellant  had  a  clear  right  to  protect  itself  against 
extraordinary  risk  and  liability  by  such  rules  and  regulations 
as  might  be  required  for  the  purpose.  It  would  be  manifestly 
unreasonable  to  hold  these  telegraph  companies  liable  for 
every  mistake,  miscarriage,  or  accidental  delay  that  may  occur 
in  the  operation  of  their  lines.  From  the  very  nature  of  the 
service,  while  due  diligence  and  good  faith  may  be  required  at 
the  hands  of  the  company  and  its  agents,  accidents,  delays, 
and  miscarriages  may  occur  that  the  greatest  amount  of  cau- 
tion cannot  avoid.  Hence  in  England,  and  in  many  of  the 
American  states,  provision  has  been  made  by  statute,  author- 
izing these  companies  to  prescribe  rules  and  regulations 
whereby  they  may  be  protected  against  extraordinary  liability. 

In  this  state,  by  article  26,  section  117,  of  the  code,  while 
impartiality  and  good  faith  are  to  be  observed,  the  dispatches 
are  to  be  received  and  transmitted  under  such  rules  and  regu- 
lations as  may  be  established  by  the  companies.  And  the 
appellant,  availing  itself  of  this  power,  appears  to  have 
adopted  rules  and  regulations  for  its  protection.  This  appears 
from  the  evidence  offered  by  both  appellee  and  appellant. 
And  the  appellant  having  adopted  rules  and  regulations  as 
authorized  by  law,  according  to  the  decision  of  this  court  in 
the  case  of  Bimey  v.  New  York  &  Wash,  Tel  Co.^  18  Md.  841 
[81  Am.  Dec.  607],  the  appellee  was  bound  to  know  that  the 
engagements  of  the  company  were  controlled  by  them,  and 
did  himself  in  law  ingraft  them  in  his  contract,  and  is  boiuid 
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by  them.  This  would  be  the  case,  whether  the  dispatch  offered 
for  transmisBioQ  be  expressly  declared  to  be  subject  to  the 
terms  and  conditions  prescribed,  or  not.  Those  dealing  with 
the  company  must  be  supposed  to  know  its  rules  and  regula- 
tions, and  their  contract  must  be  taken  to  have  reference  to 
them,  unless  otherwise  provided  by  special  contract.  In  this 
case,  however,  the  appellee  proffered,  with  the  dispatch,  his 
own  terms.  The  dispatch  was  written  on  the  blank  of  another 
company,  which  happened  to  be  in  the  possession  of  Patter^ 
son,  but  the  terms  and  conditions  printed  on  the  back  of  it, 
and  to  which  the  dispatch  was  already  made  subject,  so  far 
as  the  question  in  this  case  is  concerned,  were  substantially 
the  same,  though  differing  in  words,  as  those  of  the  appellant. 
And  even  in  the  absence  of  rules  and  regulations  of  the  appel- 
lant's office,  it  was  certainly  competent  for  it  to  accept  the 
terms  and  conditions  proffered*  with  the  message.  As,  how- 
ever, the  terms  and  conditions  of  the  appellant,  and  those 
printed  on  the  back  of  the  dispatch  of  the  appellee,  were,  bo 
far  as  the  present  question  is  concerned,  substantially  the 
same,  it  is  immaterial  in  what  manner  the  contract  became 
subject  to  such  terms  and  conditions.  It  is  enough  that  they 
were  incorporated  in  it,  and  are  to  be  taken  as  forming  part 
of  it. 

3.  Then  as  to  the  extent  that  the  appellant  can  claim  to  bo 
exonerated  from  liability  under  such  terms  and  conditions 
thus  incorporated  into  the  contract  And  in  reference  to  this 
question,  it  is  to  be  observed  that  the  message  was  not  to  bo 
repeated;  nor  was  there  any  special  agreement  for  an  insur- 
ance of  its  transmission  and  delivery.  It  was  sent  to  the 
office  of  the  appellant  to  take  its  turn,  and  under  the  terms 
and  conditions  to  which  it  was  subject,  good  faith  and  due 
diligence  in  dispatching,  transmitting,  and  delivering  it  were 
all  that  could  be  required.  The  appellant  could  not,  by  rules 
and  regulations  of  its  own  making,  protect  itself  against  lia- 
bility for  the  consequences  of  its  own  willful  misconduct,  or 
gross  negligence,  or  any  conduct  inconsistent  with  good  faith; 
nor  has  it  attempted,  by  its  rules  and  regulations,  to  afford 
itself  such  exemption.  It  was  boimd  to  use  due  diligence, 
but  not  to  use  extraordinary  care  and  precaution.  The  ap- 
pellee, by  requiring  the  message  to  be  repeated,  could  have 
assured  himself  of  its  dispatch  and  accurate  transmission  to 
the  other  end  of  the  line,  if  the  wires  were  in  working  condi- 
tion; or  by  special  contract,  for  insurance,  could  have  secured 
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faimBelf  against  all  consequences  of  non-delivery.  He  did 
not  think  proper,  however,  to  adopt  such  precaution,  but 
chose  rather  to  take  the  risk  of  the  less  expensive  terms  of 
sending  his  message.  And  having  refused  to  pay  the  extra 
charge  for  repetition  or  insurance,  we  think  he  had  no  right 
to  rely  upon  the  declaration  of  the  appellant's  agent  that  the 
message  had  gone  through,  in  order  to  fix  liability  on  the 
company:  Mc Andrew  v.  Electric  Telegraph  Co.^  83  Eng.  L.  & 
Eq.  187. 

If,  then,  the  appellant  dispatched  the  appellee's  message 
in  due  course,  and  with  the  ordinary  care  to  secure  its  safe 
and  correct  transmission,  and  was  guilty  of  no  negligence  in 
regard  to  its  delivery  tb  the  party  to  whom  it  was  addressed, 
the  obligation  under  the  contract  was  performed,  and  the  onvs 
of  proof  was  upon  the  appellee  to  show  affirmatively  that 
there  had  been  negligence,  or  want  of  good  faith,  either  in 
dispatching  the  message,  or  in  regard  to  its  delivery:  New 
Jersey  Steam  Nav.  Co.  v.  Merctianta*  Bankj  6  How.  384;  Beards- 
lee  V.  RichardsoUj  11  Wend.  25;  Story  on  Bailments,  sec.  213. 
Negligence  of  the  appellant  is  the  gist  of  this  action,  and 
unless  it  be  established,  there  can  be  no  recovery;  and  as  the 
first  and  second  prayers  of  the  appellant  were  founded  upon 
this  assumption,  we  think,  when  taken  in  connection  with  the 
sixth  prayer,  that  there  was  error  committed  by  the  court  be- 
low in  refusing  to  grant  them. 

4.  Lastly,  as  to  the  measure  of  damages,  if  there  be  a  breach 
of  the  contract.  This  is  a  subject  about  which  there  has  been 
a  considerable  diversity  of  opinion,  and  great  want  of  precision 
in  the  attempts  to  define  rules  of  general  application.  But,  by 
the  latest  and  best-considered  cases  upon  the  subject,  the  rule 
seems  to  be  now  pretty  well  established  that  a  party  can  only  be 
held  responsible  for  such  consequences  as  may  be  reasonably 
supposed  to  have  been  in  the  contemplation  of  both  parties  at 
the  time  of  making  the  contract,  and  that  no  consequence 
which  is  not  the  necessary  or  ordinary  result  of  a  breach  can 
be  supposed  to  have  been  so  contemplated,  unless  full  informa- 
tion be  imparted  to  the  party  sought  to  be  held  liable  at  the 
time  of  entering  into  the  engagement.  This  is  the  rule  fur- 
nished by  the  case  of  Hadley  v.  Baxendale^  9  Ex.  341,  354,  and 
which  has  been  recognized  and  approved  in  Fletcher  v.  Tayleur^ 
33  Eng.  L.  A  Eq.  187-191,  and  other  cases,  as  being  in  all 
respects  the  most  correct  and  precise.  The  case  of  Hadley  v. 
Baxendale^  mpm,  was  this:  ''The  plaintiffs,  owners  of  a  steam 
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mill,  broke  a  shaft,  and  desiring  to  have  another  made  thej 
left  the  broken  shaft  with  the  defendant,  a  carrier,  to  take  to 
an  engineer  to  serve  as  a  model  for  a  new  one.    At  the  time 
of  making  the  contract  the  defendant's  clerk  was  informed 
that  the  mill  was  stopped,  and  that  the  plaintiffs  desired  the 
broken  shaft  to  be  sent  immediately.    Its  delivery  was  delayed, 
however,  and  the  new  shaft  kept  back  in  consequence.    The 
plaintiffs  brought  their  action  for  a  breach  of  this  contract 
with  the  carrier,  and  they  claimed,  as  special  damages,  the 
loss  of  profits  while  the  mill  was  kept  idle.    Bat  because  it 
was  not  made  to  appear  that  the  defendant  was  informed  that 
the  want  of  the  shaft  was  the  only  thing  that  was  keeping  the 
mill  from  operating,  it  was  held  that  he  could  not  be  made 
responsible  to  the  extent  claimed.    And  the  court,  in  deliver- 
ing its  judgment,  said:  "We  think  the  proper  rule  in  such  a 
case  as  the  present  is  this:  where  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the  damages  which 
the  other  party  ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  either  such  as  may  fairly  and  substan- 
tially be  considered  as  arising  naturally,  i.  e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it.    Now,  if  the  special 
circumstances  under  which  the  contract  was  actually  made 
were  communicated  by  the  plaintiff  to  the  defendant,  and  thus 
known  to  both  parties,  the  damages  resulting  from  the  breach 
of  such  a  contract,  which  they  would  reasonably  contemplate, 
would  be  the  amount  of  injury  which  would  ordinarily  follow 
from  a  breach  of  a  contract  under  these  special  circumstances 
so  known  and  communicated.    But,  on  the  other  hand,  if  those 
special  circumstances  were  wholly  unknown  to  the  party  break- 
ing the  contract,  he,  at  the  most,  could  only  be  supposed  to 
have  had  in  his  contemplation  the  amount  of  injury  which 
would  arise  generally,  and  in  the  great  multitude  of  cases  not 
affected  by  any  special  circumstances  for  such  a  breach  of  con- 
tract.    For,  had  the  special  circumstances  been  known,  the 
parties  might  have  expressly  provided  for  the  breach  of  con- 
tract by  special  terms  as  to  the  damages  in  that  case,  and  of 
this  advantage  it  would  be  very  unjust  to  deprive  them." 

The  same  rule  has  been  adopted,  and  is  now  regarded  as 
established  in  the  courts  of  New  York,  as  will  appear  from  the 
oases  of  Griffin  v.  Colver,  16  N.  Y.  489  [69  Am.  Dec.  718],  and 
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Landsberger  v.  American  Telegraph  Co.^  82  Barb.  630.  And 
believing  it  to  be  obviously  juBt  and  reasonable,  we  take  it  to 
be  the  true  rule  upon  the  subject.  And  applying  it  to  this 
case,  the  plea  of  the  appellee,  which  was  granted,  is  clearly 
incorrect.  For  while  it  was  proved  that  the  dispatch  in  ques- 
tion would  be  understood  among  brokers  to  mean  fifty  thousand 
dollars  of  gold,  it  was  not  shown,  nor  was  it  put  to  the  jury  to 
find,  that  the  appellant's  agents  so  understood  it,  or  whether 
they  understood  it  at  all.  "Sell  fifty  gold,"  may  have  been 
understood  in  its  literal  import,  if  it  can  be  properly  said  to 
have  any,  or  was  as  likely  to  be  taken  to  mean  fifty  dollars  as 
fifty  thousand  dollars,  by  those  not  initiated.  And  if  the 
measure  of  responsibility  at  all  depends  upon  a  knowledge  of 
the  special  circumstances  of  the  case,  it  would  certainly  follow 
that  the  nature  of  this  dispatch  should  have  been  communi- 
cated to  the  agent  at  the  time  it  was  ofiered  to  be  sent,  in 
order  that  the  appellant  might  have  observed  the  precautions 
necessary  to  guard  itself  against  the  risk.  But  without  refer- 
ence to  the  fact  as  to  whether  the  appellant  had  knowledge  of 
the  true  meaning  and  character  of  the  dispatch,  and  thus 
enabled  to  contemplate  the  consequences  of  a  breach  of  the 
contract,  the  jury  were  instructed  that  the  appellee  was  en- 
titled to  recover  to  the  full  extent  of  his  loss  by  the  decline  in 
gold.  In  thus  instructing  the  jury,  we  think  the  court  com- 
mitted error,  and  that  its  ruling  should  be  reversed. 

As  to  the  fifth  prayer  of  the  appellant,  we  think  the  court 
below  was  right  in  rejecting  it.  It  was  certainly  the  right  of 
the  appellee  to  convert  his  gold  coin  into  currency;  and  if  he 
lost  an  advantage  in  having  it  done,  in  consequence  of  a 
breach  of  contract  by  the  appellant,  it  was  a  loss  for  which 
the  former  would  be  entitled  to  recover  damages  to  the  ex- 
tent of  indemnity. 

The  second  bill  of  exception  was  taken  to  the  refusal  of  the 
court  to  entertain  a  prayer,  on  the  part  of  the  appellant,  of- 
fered after  previous  prayers  had  been  argued  and  disposed  of, 
and  the  jury  instructed. 

The  rules  of  court,  set  out  in  the  record,  fully  justified  the 
court  in  refusing  to  entertain  the  prayer,  under  the  circum- 
stances; and  its  ruling  in  this  respect,  being  in  the  exercise 
of  its  discretion,  is  not  the  subject  of  review  by  this  court. 

Differing  with  the  court  below  in  regard  to  the  appellee's 
prayer,  and  the  first  and  second  prayers  of  the  appellanti 
must  reverse  its  judgment. 

Judgment  reversed,  and  procedendo  awarded. 
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AflENT  MAT  Sim  IN  HD  OWH  KaIIS  WHBf:  866  Shorjp  ▼.  JomtM^  81  Am. 
f>60.  359,  and  note. 

LiABTLrnr  of  Tslboravh  OoMPAirT  iob  Fazlubs  to  Diutir  MnsAc^ 

and  measure  of  damages  generally:  See  note  to  Bknty  t.  New  York  etc 
Tel  Co.,  81  Am.  Dec.  607,  and  note  discnssing  the  sabjeei;  Uwtled  State* 
TeL  Co,  ▼.  Wtnger,  93  Id.  751. 

PowKB  OF  Tkuborafb  Compant  TO  LociT  ITS  LiABiLnT  by  idoptiaB  of 
rules  and  regalationa,  and  effect  thereof:  See  Bimqf  t.  New  Tort  etCm  TeL 
Co.,  81  Am.  Deo.  607,  and  note  discnssing  the  subject. 

Burden  of  Pboof  in  Action  iob  Bbxaoh  of  Ck>NTBAOT  to  Dxutxb 
Messaob  bt  Tblbobaph:  See  .Atmey  t.  New  Tork  etc*  TeL  Oo,,  81  Am.  Dee. 
607,  and  note. 


Baltimobb  and  Ohio  Railroad  Company  v.  Statb, 

Use  of  Milleb. 

r»  MabTLAMD,  9B2.J 

BAn.Ba4i>  Company  in  Lawful  PuBmriT  of  rb  Bdinmb  employB  nsefid 
bnt  dangerous  powers,  and  hence  is  required  to  oheer^e  a  degree  of  oaa- 
tion  and  care  proportioned  to  the  increased  risk  and  danger  of  inflictii^ 
irreparable  injury  upon  others  in  like  lawful  pursuit  of  their  ToeatLons; 
but  the  duty  is  not  imposed  upon  it  of  using  every  poasible  contrivance 
that  human  ingenuity  might  provide.  It  should,  however,  be  vigilant  in 
making  use  of  every  reasonable  safeguard,  to  avoid  unjust  interferenoe 
with  others,  which  the  nature  of  its  business  wiU  admit. 

If  Partt  Injubbd  bt  NBOLioBNCfS  OF  Railboad  Compant  has  by  his  own 
want  of  care  been  the  occasion  of  the  injury,  or  has  by  his  negligsnee 
directly  contributed  to  the  accident*  he  can  sustain  no  claim  for  tiis 
damage  inflicted  upon  him. 

Railroad  Compant  in  Lawful  Pubbuit  of  rm  Busznbsb  is  liable  only  for 
failure  to  use  reasonable  care  and  diligenoe,  such  as  ordinary  prudenee 
would  Kuggest  and  require  in  the  passage  of  its  looomotiveB  throog^  the 
thoroughfares  of  a  city. 

Railroad  Compant  Faiuno  to  Coniobm  to  Cmr  ORDiNAKOia,  providing 
certain  safeguards  in  the  use  of  engines,  is  not  in  the  lawful  pursuit  of 
its  business,  and  is  responsible  for  any  injury  which  it  may  oooasiony  if 
the  party  injured  be  not  in  fault. 

What  Facts  Constitute  Nbolioenob  on  Past  of  Dbcbabxd  to  bar  re- 
covery, or  what  facts  constitute  due  diligence  on  the  part  of  defendant 
to  ezempi  him  from  liability  in  an  action  for  causing  death,  arequestiona 
for  the  jury. 

Action  for  damages  for  causing  the  death  of  one  Otto  Mil- 
ler, the  father  of  one  of  the  plaintiffs,  and  the  husband  of  the 
other.  Deceased  was  killed  by  an  engine  of  the  defendant,  at 
the  intersection  of  a  street  with  defendant's  track,  in  the  citj 
of  Baltimore.  It  was  shown  that  while  the  engine  was  moving 
toward  the  crossing  no  bell  was  rung,  but  the  evidence  as  to 
whether  a  whistle  was  blown  was  conflicting.    The  view  from 
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the  crossing,  it  was  shown,  was  obstructed.  Judgment  went 
against  defendant.  Upon  an  appeal  therefrom  defendant 
alleged  as  his  first  exception  the  granting  of  plaintiff's  in- 
struction, to  the  effect  that  the  defendant  was  bound,  in  the 
use  of  its  track  through  the  streets  of  Baltimore,  to  exercise 
the  utmost  care  and  diligence  in  the  management  of  its  cars, 
which  it  had  the  means  and  power  to  employ,  having  regard 
to  the  business  in  which  it  is  engaged,  and  that  plaintiffs  were 
entitled  to  recover  unless  such  care  was  exercised,  unless  the 
jury  find  that  the  killing  could  have  been  avoided  by  the  ex- 
ercise on  the  part  of  deceased  of  ordinary  care.  The  remain- 
ing facts  appear  in  the  opinion. 

Ferdincmd  C.  Latrobey  for  the  appellant. 

Joseph  Blyth  AUston  and  William  Shepard  Bryanj  for  the 
appellees. 

By  Court,  Stewabt,  J.  However  the  law  may  be  elsewhere 
in  regard  to  the  duties  of  railroad  companies  in  cases  like  the 
present,  where  damages  are  claimed  for  alleged  neglect  and 
wrongful  conduct,  it  is  settled  in  this  state  by  the  desisions  of 
this  court,  in  the  cases  of  Baltimore  etc.  R.  R.  Co.  v.  Worthing' 
ton,  21  Md.  275  [83  Am.  Dec.  578];  State  v.  Baltimore  etc. 
R.  R.  Co.,  24  Id.  84  [87  Am.  Dec.  600];  Bannon  v.  Baltimore 
etc.  R.  R.  Co.,  24  Id.  108;  and  Baltimore  etc.  R.  R.  Co.  v.  Brei- 
nig,  25  Id.  378  [90  Am.  Dec.  46].  There  is  no  feature  in  this 
case  connected  with  the  proposition  involved  in  the  first  ex- 
ception to  distinguish  it  from  them,  and  particularly  Breinig's 
case,  where  the  instruction  of  the  court  was  entirely  similar. 

The  doctrine  announced  is  plainly  this:  that  whilst  a  rail- 
road company,  in  the  lawful  pursuit  of  its  business,  employing 
useful  but  dangerous  powers,  is  required  to  observe  a  degree  of 
caution  and  care,  proportioned  to  the  increased  risk  and  dan- 
ger of  inflicting  irreparable  injury  upon  others  in  like  lawful 
pursuit  of  their  vocations,  the  duty  is  not  imposed  upon  it  of 
using  every  possible  contrivance  that  human  ingenuity  might 
provide;  but  regarding  the  dangerous  nature  of  its  employ- 
ment, and  its  liability  seriously  to  interfere  with  the  pursuits 
of  others,  it  should  be  vigilant  in  making  use  of  every  reason- 
able safeguard,  which  the  nature  of  its  business  will  admit,  to 
avoid  unjust  interference  with  others. 

The  relative  rights  between  it  and  strangers  are  different  in 
degree  from  those  between  it  and  passengers,  whoee  claim 
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have  a  superadded  obligation  arising  from  contract  and  confi- 
dence; and  the  utmost  vigilance  and  care  are  to  be  observed 
in  regard  to  them.  The  demand  of  strangers  makes  it  incum- 
bent on  it,  upon  general  principles  of  humanity,  to  exercise 
such  reasonable  vigilance  and  care  towards  them  as  not  to  be 
the  occasion  of  doing  them  an  injury  by  its  negligence,  which 
oould  be  avoided  by  judicious  foresight. 

It  is  protected  by  the  principle  common  to  it,  with  others, 
that  if  a  party  receives  injury  from  it  by  its  negligence  and 
want  of  care,  and  it  can  be  shown  that  such  party  has,  by  his 
own  want  of  care,  been  the  occasion  of  the  injury,  or  by  his 
negligence  directly  contributed  to  the  accident,  he  can  sustain 
no  claim  for  the  damage  inflicted  upon  him,  and  it  is  excused. 
If  disaster  occur  under  such  circumstances,  it  is  the  party's 
own  misfortune.  The  railroad  company,  in  the  due  discharge 
of  its  duty  to  the  public  in  running  its  engines  and  cars  in  the 
thronged  streets  of  a  populous  city,  where  old  and  young,  the 
active  and  decrepit,  have  a  right  to  be  passing,  is  required  to 
use  a  higher  degree  of  caution  than  would  be  necessary  when 
moving  in  the  open  country,  where  there  is  not  the  same 
imminence  of  collision  with  others;  whilst  it  is  necessary, 
with  regard  to  the  character  of  its  business,  that  the  cars  and 
engines  of  a  railroad  company  should  move  with  more  speed 
than  ordinary  conveyances,  every  reasonable  precaution  must 
be  used  compatible  with  the  exigencies  of  its  business,  and 
commeni^urate  with  the  risk  and  hazard  that  necessarily  arise. 
The  railroad  company,  although  using  a  machinery  capable  of 
great  and  dangerous  results,  if  negligently  employed,  yet  be- 
ing a  great  public  convenience  when  exercising  its  agencies  in 
a  proper  manner,  and  having  a  lawful  right  to  travel  the  road, 
has  the  incidental  obligation  imposed  upon  it,  in  the  employ- 
ment of  its  force,  to  use  correspondent  precaution  and  vigi- 
lance to  prevent  irreparable  injury  to  others.  The  instruction 
of  the  court  below,  in  the  plaintiflF's  prayer  in  the  first  bill  of 
exceptions,  might  mislead  the  jury  as  to  the  extent  of  the 
duty  incumbent  on  the  defendant  by  the  use  of  the  language 
'^  that  the  defendant  was  bound  to  exercise  the  utmost  care 
and  diligence  which  it  had  the  means  and  power  to  employ, 
having  regard  to  the  business  in  which  it  was  engaged.'' 

The  defendant,  in  the  lawful  pursuit  of  its  business,  was 
only  obliged  to  use  such  reasonable  care  and  diligence  aa 
ordinary  prudence  would  suggest  and  require,  having  regard 
to  the  business  in  which  it  was  engaged,  and  its  liability  to 
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dangerous  collision  with  others,  in  the  passage  of  its  locomo- 
tives through  the  thoroughfares  of  a  city. 

We  perceive  no  error  in  the  latter  clause  of  the  instruction 
denying  the  right  of  the  plaintiff  to  recover,  if  the  deceased 
had  not  used  ordinary  care  to  avoid  the  accident.  The  first 
position  is  objectionahle  for  the  reason  stated;  and  therefore 
the  instruction  is  overruled.  Nothing  was  said  in  the  in- 
struction as  to  the  question  whether  the  company  at  the  timo 
of  the  accident  was  in  the  lawful  pursuit  of  its  business.  If 
the  defendant  were  not  conforming  to  the  ordinances  of  the 
city,  providing  certain  safeguards  and  precautionary  measures, 
then  the  language  of  the  instruction  requiring  the  '^  utmost 
vigilance,"  might  have  been  given,  which  was  less  than  such 
an  occasion  required.  The  court  might  have  gone  further  and 
instructed  the  jury  that  the  company  was  responsible  at  all 
hazards  for  any  accident  occasioned  by  it,  unless  the  other 
party  was  also  in  fault.  If  the  company  had  failed  in  regard 
to  such  requirements,  it  was  then  not  in  the  lawful  pursuit  of 
its  business,  and  not  entitled  to  the  consideration  of  the  law, 
whose  injunctions  it  had  disregarded;  under  such  circum- 
stances, the  highest  possible  vigilance  could  not  have  afforded 
it  protection  from  the  consequences  of  its  lawless  acts.  The 
second  bill  of  exceptions  in  this  case  not  expressly  referring 
to  the  first,  objection  was  made  by  the  counsel  for  the  appel- 
lee that  there  was  no  evidence  therein  upon  which  the  defend- 
ant's prayers  could  be  founded.  But  as  the  judgment  must 
be  reversed  upon  the  first  exception,  and  the  case  sent  back 
for  a  new  trial,  and  there  is  no  doubt  from  the  record  before 
us  that  the  prayers  in  the  second  exception  were  based  upon 
the  evidence  in  the  first,  we  think  it  proper  to  consider  them 
in  their  connection,  without  meaning  to  decide  as  to  the  valid- 
ity of  the  objection  under  other  circumstances. 

The  fourth  and  fifth  prayers  of  the  defendant  were  granted; 
but  the  court  having  refused  its  first,  second,  third,  and  sixth 
prayers,  it  excepted.  We  think  they  were  all  properly  re- 
jected. The  first  and  sixth  may  be  considered  together,  as 
they  involve  the  same  proposition,  —  asking  the  court  to  de- 
clare to  the  jury  that  certain  conduct  on  the  part  of  the  de- 
ceased, if  believed  by  them,  would  constitute  negligence,  and 
bar  a  recovery. 

There  is  no  doubt  of  the  law,  as  stated  in  the  latter  part  of 
the  plaintiff's  prayer  in  the  first  bill  of  exceptions,  upon  which 
we  have  expressed  our  views,  to  wit,  that  the  right  to  recover 
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IB  dependent  npon  the  deeeaeed  having  made  use  of  ordinaiy 
care  to  avoid  the  accident,  and  that,  if  he  were  a  contributor 
to  his  own  misfortune  by  his  negligence,  no  recovery  could 
be  had,  although  the  defendant  by  the  use  of  greater  dili- 
gence might  have  prevented  the  accident.  As  to  the  principle 
involved  in  the  first  and  sixth  prayers  of  the  defendant,  re- 
quiring the  court  to  define  for  the  jury  the  facts  constituting 
negligence  on  the  part  of  the  deceased,  if  the  jury  believed 
them,  we  do  not  think,  under  the  facts  and  circumstances  of 
this  case,  it  was  error  on  the  part  of  the  court  to  reject  these 
prayers,  and  to  submit  to  the  jury  the  question  of  negligence 
on  the  part  of  the  deceased,  the  court  having  prescribed  or 
recognized  the  rule  or  standard  of  care  and  diligence  required 
by  the  law,  as  expressed  in  the  latter  clause  of  the  plaintiff's 
prayer  in  the  defendant's  first  exception,  and  in  the  defend- 
ant's fourth  prayer  in  the  second  exoeptioui  which  was  granted: 
Baltimore  etc.  R.  R,  Co.  v.  WoHhingtm^  21  Md.  275  [83  Am. 
Dec.  578], 

The  second  and  third  prayers  of  the  defendant  may  be  con- 
sidered together,  for  like  reasons  as  were  the  first  and  sixth. 

Whilst  the  first  and  sixth  prayers  asked  the  court  to  char- 
acterize certain  facts  as  constituting  negligence  on  the  part  of 
the  deceased  to  bar  a  recovery,  the  second  and  third  prayers 
invoked  the  court  to  specify  for  the  jury  what  facts  consti- 
tuted the  requisite  amount  of  diligence  on  the  part  of  the  de- 
fendant to  exempt  it  from  liability.  For  similar  reasons 
which  preclude  us  from  conceding  the  propriety  of  the  first 
and  sixth  prayers,  to  wit,  that  they  were  questions  for  the 
jury,  we  think  the  court  below  was  right  in  the  rejection  of  the 
second  and  third  prayers  of  the  defendant. 

Judgment  reversed,  and  procedendo  awarded. 

Alvey,  J.,  dissented  as  to  the  ruling  of  this  court  in  refer- 
ence to  the  first  and  sixth  prayers  of  the  defendant,  being  of 
opinion  that  they  should  have  been  granted  by  the  court 
below. 
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bonnd,  in  proportion  to  the  danger  which  ariiea,  to  oae  a  proportumato  de- 
gree of  care  or  cantion:  See  Franifard  T,  Co.  t.  PMkuU^phia  J2.  R.  Cx»  93 
Am.  Dec  708,  and  note. 

OoNT&iBUTORT  KiOLiaiiroi  as  Bar  to  Rxoovxrt:  Bee  Bimmoni  r.  Nem 
Bedford  tic  Sieamboai  Co.,  93  Am.  Deo.  99,  and  note. 

What  Comnnmi  'Smsuamsam  oh  Past  of  Drosabid  to  bar  recoTery, 
«r  wbtA  hctB  oQBstitata  die  dilignoe  on  the  part  of  l2iodalnd«it  to 
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him  from  liability,  are  qnestioiu  fcnr  the  jury:  See  Baltimore  A  0.  /?.  i?.  Co.  ▼• 
Blate,  36  Md.  378;  CwnAerland  A  P.  R.  R,  Co.  r.  Slate,  37  Id.  160,  dtmg  fh» 
principal  case;  and  see  SimmonB  r.  New  Bedford  etc  Steamboat  Co^,  93  Am. 
Dec.  99,  and  note. 


JoNBS  V.  Meohanios'  Bane  of  Baltimobb. 

[29  Mabtlahd,  287.] 
To  COMSTITDTE  AOOXFTAIVCB  AND    ReCBIFT  WITHIN  STATUTE  OF  FBAUDS  bt 

case  of  a  verbal  sale  of  goods,  there  must  be  a  delivery  of  the  goods  with 
intent  to  vest  the  right  of  possession  in  the  vendee,  and  there  must  be 
an  actual  acceptance  by  the  latter  with  intent  to  take  possession  as 
owner. 

AOOEFTANCE  AND  RECEIPT  REQUIRED  BY  STATUTE  OV  FbAUDS  in  caSO  of  Sale 

of  personal  property  may  be  made  by  an  agent  of  the  buyer  empowered  for 
that  purpose,  but  an  agency  to  so  accept  and  receive  cannot  be  inferred 
from  the  fact  that  the  buyer  has  designated  a  particular  carrier  to  whom 
the  property  is  to  be  delivered  for  the  purpose  of  transportation. 

Notice  of  Refusal  of  Buyer  to  Accept  Ooods  Delivered  in  pursuance 
of  a  verbal  sale  is  not  invalid  because  it  does  not  come  from  the  hand  or 
mouth  of  the  buyer  himself,  if  it  comes  from  a  third  party  by  bis  direc- 
tion. 

In  Case  of  Goods  Sold  under  Verbal  Contract,  j^he  fact  that  the  ven- 
dee sold,  or  offered  to  sell,  such  goods  at  their  place  of  destination  in 
anticipation  of  their  arrival  does  not  amount  to  such  an  assumption  of 
authority  or  ownership  over  them  as  will  constitute  an  acceptance  and 
receipt  within  the  statute  of  frauds. 

Action  against  the  Mechanics*  Bank  as  garnishee  of  one 
Mundorff,  upon  a  debt  claimed  to  be  due  plaintiff  by  said 
Mundorff.     The  opinion  states  the  facts. 

Levin  Gale  and  N.  M.  Pusey,  for  the  appellants. 

Stewart  Brown  and  George  William  Brown,  for  the  appellee. 

By  Court,  Miller,  J.  The  facts  of  this  case,  upon  which 
are  based  the  main  propositions  of  law  contained  in  the  several 
prayers  on  either  side,  are  these:  — 

In  the  early  part  of  March,  1865,  Mundorfif,  who  was  then 
engaged  at  City  Point,  Virginia,  in  the  business  of  furnishing 
supplies  to  sutlers  in  the  army,  verbally  agreed  with  the  plain- 
tiffs, Lewis  Jones  &  Co.,  merchants  in  Baltimore,  to  buy  from 
them  two  hundred  barrels  of  apples  at  ten  dollars  per  barrel, 
and  directed  them  to  send  the  apples  to  the  schooner  Mansion^ 
chartered  by  Mr.  Kilbourn,  then  lying  at  a  wharf  in  Balti- 
more, and  on  which  he  had  shipped  other  merchandise,  to  be 
by  that  vessel  forwarded  to  him  at  City  Point.  The  plaintifis 
did  not  have  the  apples  at  the  time,  but  subsequently  obtained 
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150  barrels,  which  they  delivered  on  board  the  schooner,  tak- 
ing from  the  mate  a  receipt  stating  that  150  barrels  of  apples 
had  been  received  from  the  plaintiffs  *'  on  board  the  schooner 
Mansion  for  Mr.  Mundorff."    The  vessel  sailed  on  the  17th, 
but  did  not  arrive  at  City  Point  until  the  29th  of  March,  the 
usual  time  of  such  a  voyage  being  three  or  four  days.    Upon 
their  arrival,  the  apples  were  found  to  be  in  a  damaged  con- 
dition, most  of  them  rotten,  and  Mundorff  refused  to  accept  or 
receive  them,  except  four  barrels  of  Russets  which  were  in 
good  order;  but  Gilbert,  who  acted  as  supercargo  and  receiver 
of  freight  for  the  vessel,  refused  to  let  him  have  these  four 
barrels,  unless  he  would  pay  freight  on  the  whole  lot;  this 
Mundorff  declined  to  do,  and  then  directed  Gilbert  to  notify 
the  plaintiffs  of  his  refusal  to  accept;  and  Gilbert  accordingly, 
on  the  Slst  of  March,  telegraphed  to  the  plaintiffs  that  Mun- 
dorff would  not  take  the  apples,  and  asked  what  he  should  do 
with  them;  this  telegram  was  duly  received  by  the  plaintiffs, 
but  not  answered.    Gilbert  then  selected  out  enough  to  make 
about  twenty  barrels,  and  sold  them  for  the  freight,  —  the 
rest  were  worthless.     There  is  proof  tending  to  show  the 
apples  were  in  goDd  order  when  shipped,  and  consisted  of 
Russets,  Baldwins,  and  other  varieties,  and  that  the  freight 
was  to  be  paid  by  Mundorff.    The  proof  is  conflicting  as  to 
whether  the  contract  was  for  Russets  alone,  and  Mundorff,  in 
confirmation  of  his  understanding  that  he  had  bargained  for 
Russets  only,  says  he  had  sold  at  City  Point  Russet  apples  in 
anticipation  of  the  arrival  of  these.    No  money  was  paid  at 
the  time  of  the  contract,  and  nothing  given  in  earnest  to  bind 
the  bargain. 

Upon  this  evidence  prayers  are  based,  presenting  for  our 
determination  the  questions  whether  there  was  a  sufficient 
acceptance  and  receipt  of  the  goods  under  section  17  of  the 
statute  of  frauds,  which  requires  as  essential  to  the  validity  of 
a  verbal  contract  for  the  sale  of  goods  of  the  value  of  ten 
pounds  and  upwards,  in  the  absence  of  any  note  or  memoran- 
dum in  writing,  or  anything  given  in  earnest,  or  in  part  pay- 
ment that  the  buyer  ^'  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same." 

What  will  constitute  an  acceptance  and  receipt  so  as  to 
gratify  this  clause  of  the  statute  has  been  the  subject  of  a 
multitude  of  decisions,  many  of  which  it  is  difficult  if  not 
impossible  to  reconcile.  We  shall  certainly  attempt  no  such 
task.    Confusion  has  arisen  sometimes  from  not  bearing  in 
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mind  the  exact  words  of  this  section  of  the  statute,  more  fre- 
quently from  the  use  by  judges  and  text-writers  of  the  inac- 
curate expression, ''  delivery  required  by  the  statute,"  and  from 
want  of  discrimination  between  a  sale  at  common  law,  whioh 
is  consummated  by  delivery,  and  a  sale  as  affected  by  this 
statute.  The  statute  does  not  speak  of  delivery,  but  super- 
adds to  the  delivery  which  the  common  law  requires  accept- 
ance of  the  goods,  or  some  part  of  them,  by  the  purchaser. 
It  confers  upon  the  buyer  alone  the  privilege  to  prevent  a 
consummation  of  the  contract  by  refusing  to  accept  and  re- 
ceive the  goods.  Whilst  there  can  be  no  acceptance  under 
the  statute  without  delivery  by  the  seller,  yet  there  must  be 
both  delivery  and  acceptance  in  order  to  sustain  an  action 
upon  the  contract.  This  is  very  accurately  stated  in  Starkie 
on  Evidence,  quoted  with  approval  by  the  court  of  appeals  in 
Clarice  v.  Marriott^  9  Gill,  335:  "  In  order  to  satisfy  the  stat- 
ute, there  must  be  a  delivery  of  the  goods  with  intent  to  vest 
the  right  of  possession  in  the  vendee,  and  there  must  be  an 
actual  acceptance  by  the  latter  with  intent  to  take  possession 
as  owner." 

Whether  the  buyer  has  accepted  depends  upon  the  facts  and 
circumstances  of  each  separate  transaction.  No  general  inflexi- 
ble rule  upon  the  subject  has  been  or  can  be  established.  It 
is  well  remarked  by  an  eminent  jurist  and  writer:  ^^  We  must 
inquire  into  the  intention  of  the  buyer,  the  nature  of  the  goods, 
and  the  circumstances  of  the  case.  If  the  buyer  intends  to 
retain  possession  of  the  goods,  and  manifests  this  intention 
by  a  suitable  act,  it  is  an  actual  acceptance  of  them,  although 
this  intention  may  be  manifested  by  a  great  variety  of  acts  in 
accordance  with  the  varying  circumstances  of  different  cases": 
3  Parsons  on  Contracts,  44.  In  the  earlier  decisions  slight 
acts  were  considered  as  sufficiently  evidencing  acceptance  and 
receipt,  but  the  later  cases  are  much  more  strict,  evincing  a 
commendable  determination  by  the  courts  to  give  full  effect  to 
the  design  and  spirit  as  well  as  the  letter  of  the  statute. 

The  most  material  proposition  and  the  facts  chiefly  relied 
on  by  the  appellants  as  constituting  acceptance  are,  that  the 
buyer  directed  the  goods  to  be  sent  or  delivered  to  a  particular 
vessel,  and  that  the  sellers  did  so  deliver  them,  and  they  were 
accepted  and  received  by  the  person  in  charge  of  the  vessel, 
and  it  is  insisted  that  delivery  to  and  acceptance  by  such 
person  was  a  delivery  to  and  acceptance  by  the  buyer.  The 
authorities  are  very  clear  that  the  acceptance  and  receipt 
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which  the  statute  requires  may  be  made  by  an  agent  of  the  i 

buyer  empowered  for  that  purpose,  but  the  decided  weight  of 
authority,  both  English  and  American,  is,  that  the  agency  to 
accept  and  receive  cannot  be  inferred  from  the  mere  fact  that 
the  buyer  has  designated  a  particular  vessel  or  person  as  car- 
rier of  the  goods.  In  the  early  case  of  Hart  v.  SatUeyj  3  Camp. 
528,  at  nisi  prius,  where  goods  ordered  verbally  were  shipped 
by  the  seller  by  a  certain  vessel  according  to  the  customary 
dealings  between  the  parties,  it  was  held  the  buyer  must  be 
considered  as  having  constituted  the  master  of  the  vessel  as 
his  agent  to  accept  and  receive  the  goods;  and  in  Dawes  v. 
Pecky  8  Term  Rep.  330,  it  appears  to  have  been  held  by  the 
court  of  queen's  bench  that  the  same  result  followed  from  the 
goods  being  delivered  to  a  carrier  designated  by  the  buyer  for 
that  purpose.  But  the  first  of  these  cases  has  been  expressly 
overruled,  and  the  doctrine  asserted  by  both  entirely  over- 
thrown by  a  long  series  of  subsequent  adjudications  by  the 
most  learned  and  eminent  judges,  commencing  with  the  case 
of  Hanson  v.  Armiiage^  5  Barn.  &  Aid.  557,  decided  by  Chief 
Justice  Abbott.  Some  of  these  cases  are  very  similar  in  their 
facts  to  this,  and  we  refer  particularly  to  Astey  v.  Emery^  4 
Maule  &  S.  262;  Acehal  v.  Levy,  10  Bing.  376;  Norman  v. 
Phillips,  14  Mees.  &  W.  277;  Fanna  v.  Home,  16  Id.  119; 
Coovibs  v.  Bristol  and  Exeter  R^y  Co.,  3  Hurl.  &  N.  510;  Hunt  v. 
Hecht,  8  Ex.  814;  Bushell  v.  Wheeler,  15  Q.  B.,  69  Eng.  Com.  L. 
443;  Hart  v.  Bush,  El.  B.  &  E.,  96  Eng.  Com.  L,  494;  OvMck 
V.  Pohiyison,  1  Best  &  S.,  101  Eng.  Com.  L.  299;  Nicholson  v. 
Boicsr,  1  EI.  &  E.,  102  Eng.  Com.  L.  172. 

It  is  true,  the  principle  laid  down  in  some  of  them  as  a  rule 
for  determining  the  question  of  acceptance,  viz.,  that  there 
can  be  no  acceptance  and  receipt  affirming  and  binding  the 
contract  so  long  as  the  buyer  has  the  privilege  of  returning 
the  goods  as  objectionable  in  quantity  or  quality,  has  been 
much  shaken  by  the  decision  of  Lord  Campbell,  C.  J.,  in  Ifor- 
ton  V.  Tibbett,  15  Q.  B.,  69  Eng.  Com.  L.  428.  In  that  case, 
wheat  was  purchased  by  sample,  and  the  buyer  directed  the 
bulk  to  be  delivered  to  a  carrier  named,  and  sent  by  himself 
and  took  the  sample  away  with  him;  on  the  same  day  he  re- 
sold the  wheat  by  the  same  sample,  and  directed  the  carrier 
to  convey  it  to  the  subvendee,  who  rejected  it  as  not  corre- 
sponding with  the  sample,  and  on  being  informed  of  this,  the 
buyer  repudiated  his  contract  with  the  seller  on  the  same 
ground.    From  these  facts,  it  was  held  there  was  evidence  to 
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warrant  a  jury  iu  finding  acceptance  and  actual  receipt  by 
the  buyer;  but  the  court  did  not  decide  that  the  mere  fisict  of 
delivery  to  a  carrier  named  by  the  buyer  was  sufficient,  but 
rested  their  decision  upon  the  ground  that  the  vendee  resold 
the  goods  and  altered  their  destination  while  in  the  carrier's 
hands,  and  held  this  to  be  evidence  of  a  receipt,  as  is  clearly 
explained  by  Lord  Campbell  himself  in  the  subsequent  case 
of  Meredith  v.  Meigh,  2  El.  A  B.,  75  Eng.  Com.  L.  370,  in 
which  latter  case,  that  of  Busheli  v.  Wheeler,  15  Q.  B.,  69  Eng. 
Com.  L.  443,  where  the  vendee  ordered  the  goods  to  be  sent 
by  a  particular  ship,  is  also  explained,  and  the  acceptance 
there  inferred,  put  upon  the  ground  that  the  goods  so  sent 
were  left  lying  in  the  warehouse  of  the  owner  of  the  ship  for 
five  months,  with  the  vendee's  knowledge;  and  that,  say  the 
court,  ^^  was  evidence  that  the  vendee  had  constituted  the 
owner  of  the  ship,  who  had  been  agent  to  carry,  his  agent  to 
keep  the  goods;  and  if  he  had  done  so,  he  had  received  them 
himself."  The  reasoning  of  his  lordship  in  Morton  v.  Tibbett^ 
15  Q.  B.,  69  Eng.  Com.  L.  428,  is  directed  with  much  force 
against  the  position  that  the  acceptance  must  be  such  as  will 
preclude  the  buyer  from  questioning  the  quantity  or  quality 
of  the  goods,  or  in  any  way  disputing  that  the  contract  has 
been  fully  performed  by  the  vendor.  EQs  argument  is,  that 
the  statute  permits  as  sufficient  part  payment,  however  mi- 
nute the  sum,  and  acceptance  and  receipt  of  part,  however 
minute  the  portion,  and  that  this  conclusively  shows  that  the 
condition  of  acceptance  and  receipt  imposed  by  the  statute 
was  not  the  complete  fulfillment  of  the  contract  to  the  satis- 
faction of  the  buyer,  and  that  the  effect  of  fulfilling  the  condi- 
tion is  merely  to  waive  written  evidence  of  the  contract,  and 
to  allow  the  contract  to  be  established  by  parol,  as  before  the 
statute  of  frauds  passed;  and  his  conclusion  is,  that  the  ac- 
ceptance to  let  in  this  parol  evidence  is  a  different  acceptance 
from  that  which  affords  conclusive  evidence  of  the  contract 
having  been  fulfilled;  and  hence  a  party  may  do  acts  which 
will  amount  to  an  acceptance  within  the  statute,  without  hav- 
ing done  anything  to  preclude  him  from  contending  or  object- 
ing that  the  goods  do  not  correspond  with  the  contract.  It  is 
not  necessary  now  to  determine  whether  this  construction 
of  the  statute  should  be  adopted  by  this  court,  because,  if 
adopted,  it  would  not  affect  the  decision  of  this  case.  It  may 
be  remarked,  however,  that  though  questioned  in  some  of  the 
Bobsequeni  decisions,  the  doctrine  announced  in  Morion  ▼. 
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Tibbett,  15  Q.  B.,  69  Eng.  Com.  L.  428,  has,  in  a  yery  recent 
case  in  the  court  of  queen's  bench  {Currie  v.  Anderson^  2  El. 
&  E.,  105  Eng.  Com.  L.  598),  received  the  approval  of  Cromp- 
ton,  J.,  who  says  that  decision  must,  in  that  court,  be  consid- 
ered the  law  of  the  land,  and  that  the  discussion  in  the  case 
l>efore  him  had  more  than  ever  satisfied  him  of  its  correct- 
ness. 

From  these  authorities,  it  may  be  considered  as  settled  that 
the  mere  designation  of  a  carrier  by  the  vendee,  and  delivery 
of  the  goods  to  and  receipt  of  them  by  him  as  carrier,  does 
not  operate  such  acceptance  and  receipt  as  the  statute  requires. 
There  are  no  other  facts  in  this  case  which  would  warrant  a 
jury  in  finding  such  acceptance  and  receipt.  No  express  au- 
thority or  agency  in  the  carrier  to  accept  or  receive  the  goods, 
in  order  to  bind  the  bargain,  is  attempted  to  be  shown.  The 
receipt  given  by  the  mate,  in  fact,  shows  the  master  of  the 
schooner  did  not  claim  to  have  any  authority  beyond  that  of 
receiving  the  goods  for  the  purpose  of  carriage,  and  no  legiti- 
mate inference  of  any  agency  in  the  carrier  can  be  drawn  from 
his  designation  or  appointment,  except  that  derived  from  the 
nature  of  the  service  to  be  performed,  viz.,  to  receive  the  goods 
for  the  sole  purpose  of  transportation.  The  vessel  was  not  de- 
signed as  a  place  of  delivery,  at  which  the  buyer  was  bound 
to  exercise  his  option  of  accepting  or  rejecting  the  goods. 
Mundorff  had  never  seen  the  apples;  was  not  in  Baltimore 
when  they  were  shipped,  and  the  sellers  knew  when  the  verbal 
contract  was  made  and  the  order  to  send  them  to  this  vessel 
given,  that  they  were  to  be  transported  to  City  Point,  where 
the  vendee  was  then  engaged  in  business,  and  there  delivered 
to  him  by  the  master  of  the  vessel  in  the  sole  capacity  of  car- 
rier. The  refusal  to  accept  was  promptly  made  and  promptly 
communicated  to  the  sellers,  and  it  can  make  no  difference 
that  this  notice  of  refusal  came  not  from  the  hand  or  mouth  of 
the  buyer  himself,  but  from  a  third  party  by  his  direction. 
Nor  does  the  fact  that  he  sold,  or  offered  to  sell,  at  City  Point, 
Russet  apples  in  anticipation  of  the  arrival  of  these,  amount 
to  such  assumption  of  authority  or  assertion  of  ownership  over 
them  as  to  bring  the  case  within  the  ruling  of  Morton  v.  THIh 
bettf  as  explained  in  Meredith  v.  Meigh^  supra. 

We  have  carefully  examined  the  cases  of  AttoeU  v.  MiUer^ 
6  Md.  10  [61  Am.  Dec.  294],  Hall  v.  Richardson,  16  Id.  896 
[77  Am.  Dec.  803],  and  that  of  Thompson  v.  Baltimore  etc,  R.  R. 
Co.j  28  Id.  896,  and  find  nothing  in  them  in  conflict  with  the 
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Tiews  here  preBented,  and  we  do  not  mean  to  disturb  or  unset- 
tle any  of  the  propoeitions  of  law  announced  in  those  cases. 

Finding  in  this  case  no  proof  from  which  a  jury  would  be 
authorized  to  draw  the  inference  of  such  acceptance  and  receipt 
of  the  goods  sold  by  this  verbal  contract,  as  the  statute  of 
frauds  requires,  it  follows  there  was  no  error  in  the  grantiug 
of  the  defendant's  prayer,  and  in  the  rejection  of  the  first, 
fiecond,  and  third  prayers  of  the  appellants.  Their  fourth 
prayer,  which  presents  the  theory  of  an  executory  contract,  is 
entirely  unsupported  by  proof,  and  was  also  properly  rejected, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

DxLiyxBT  AND  AooKFTAiroi  TO  Takb  Pabol  Cobtbaot  of  Sals  of  Goods 
OUT  OF  Statute  of  Frauds:  See  McKnight  v.  Dunhp^  65  Am.  Dea  875;  note 
to  Shmdler  ▼.  Housion,  49  IgL  316,  discnaring  the  subjeot  at  length;  ffoughtal' 
%ng  y.  H<Hlt  69  Id.  331;  Atwood  v.  Lucas,  89  Id.  713,  and  note.  In  Hewe§  v. 
Jordan,  89  Md.  479,  citing  the  principal  case,  the  ooart  say  that  to  latiafy 
the  Btatate  of  frauds,  the  deUvery  most  have  been  with  intent  to  veit  the 
title  in  the  porehaser,  and  the  aooeptanoe  with  intent  to  take  powewion  aa 
^ywner. 
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I2d  Mabtlahd,  80S.] 

VkAUDULXNT  Sals  and  Mxasubb  of  Rbooykbt.  — Where  plaintaf(  in  ooa- 
eideration  that  defendant  would  appoint  him  master  of  a  certain  vendt 
agreed  to  purchase  of  him  an  eighth  interest  in  such  vessel  at  her  cost 
price,  and  paid  to  defendant  an  eighth  of  what  the  latter  represented 
to  be  such  price,  but  subsequently  learned  that  the  cost  price  of  the  ves- 
sel was  much  less  than  defendant  had  represented  it  to  be^  it  was  held 
that  the  defendant,  in  misstating  such  price,  had  misrepresented  a  mate* 
rial  fact  within  his  knowledge,  by  which  plaintiff  was  deceived  to  his 
detriment,  and  that  plainti£F  might  recover  the  difference  between  the 
som  BO  paid  and  one  eighth  of  the  actual  oost  of  the  vessel;  and  thiS| 
notwithstanding  the  actual  valne  of  the  share  purchased  equaled  or  ex* 
oeeded  the  sum  so  paid  for  it. 

Action  to  recover  a  sum  of  money  alleged  to  have  been  ob- 
tained by  defendant  by  means  of  fraudulent  misrepresenta- 
tions in  the  sale  of  a  share  of  a  certain  vessel  to  the  defendanti 
The  opinion  states  the  facts. 

John  H.  ThwnaSj  for  the  appellant 

H.  Clay  Daliam  and  Charles  MarshaU,  for  the  appellee. 

By  Court,  Miller,  J.  By  the  first  exception,  it  appears 
that  icfter  the  testimony  was  closed,  and  before  the  case  was 
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given  to  the  jary,  the  proceedings  were  allowed  to  be  amended 
by  striking  out  the  name  of  one  of  the  two  defendants,  against 
whom  the  suit  was  brought,  and  leaving  it  to  stand  against 
the  other.  No  objection  to  this  action  of  the  court  has  been 
made  by  the  appellant's  counsel  in  argument,  and  it  is  fully 
authorized  by  the  provisions  of  the  code,  article  75,  sections 
23,  27,  28. 

At  the  trial,  the  plaintiff  stated  that  he  relied  solely  upon 
and  confined  his  right  to  recover  against  the  appellant  to  the 
fifth  count  of  his  declaration,  and  the  case  has  been  argued 
here  as  if  the  declaration  was  against  the  appellant  alone,  and 
contained  only  that  count.  So  considered,  the  declaration 
avers,  in  substance,  that  the  defendant  was  part  owner  of  a 
vessel  called  the  Cumberland,  and  authorized  to  appoint  her 
master;  that  the  plaintiff  applied  for  this  appointment,  and 
the  defendant  agreed  to  appoint  him  in  consideration  that  he 
would  take  an  eighth  interest  in  the  vessel,  at  the  cost  price 
thereof,  in  order  to  insure  the  greater  care  and  diligence  on 
his  part  in  the  discharge  of  his  duties  as  master;  that  the 
defendant  falsely  and  fraudulently,  and  with  intent  to  injure 
and  deceive  the  plaintiff,  represented  the  cost  price  of  the  ves- 
sel to  have  been  $34,000,  and  required  the  plaintiff  to  pay  him 
one  eighth  of  that  sum  for  one-eighth  interest  in  the  vessel,  in 
consideration  for  receiving  said  appointment  as  master;  that 
not  knowing  the  defendant  had  falsely  and  fraudulently  rep* 
resented  the  cost  price  of  the  vessel  to  bo  greater  than  it 
really  was,  the  plaintiff  agreed  to  the  terms  proposed  by  the 
defendant,  and  in  pursuance  of  this  agreement,  paid  him 
$4,250,  one  eighth  of  said  alleged  cost  price,  and  was  there- 
upon appointed  master;  that  the  cost  price  of  the  vessel  was 
not  $34,000,  but  only  $25,500,  which  the  defendant  weU  knew 
at  the  time  he  made  said  false  and  fraudulent  representation 
to  the  plaintiff,  and  at  the  time  he  received  from  him  the 
$4,250,  and  by  means  of  said  false  and  fraudulent  representa- 
tion, the  plaintiff  was  injured,  and  hath  sustained  damages,  etc. 

A  good  ground  of  action  is  here  set  out.  It  is  not  simply 
the  case  of  a  false  affirmation  by  a  vendor,  concerning  the 
value  of  the  thing  sold,  where  information  on  the  subject  waa 
easily  within  the  reach  of  the  vendee,  and  where  the  law 
would  regard  it  the  folly  of  the  latter  to  credit  the  assertion, 
but  of  a  false  representation  of  a  material  fact  known  to  the 
defendant,  and  by  means  of  which  the  plaintiff  was  induced 
to  part  with  his  money.    The  very  essence  of  the  contract 
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here  stated  was  a  purchase  for  certain  considerations  of  one 
eighth  of  the  vessel  at  its  cost  price  to  the  defendant;  and  a 
false  representation  of  this  price,  inducing  the  plaintiff  to 
buy,  worked  an  injury  to  him  for  which  he  is  entitled  to  re- 
cover, even  if  the  actual  value  of  the  share  purchased  equaled 
or  exceeded  what  it  would  have  been  had  the  representation 
been  true.  He  had  the  right  to  all  the  profits  of  his  purchase 
and  contract  as  he  made  it,  and  it  is  no  answer  to  his  action 
to  say  that  though  the  representation  was  false,  yet  the  actual 
value  of  the  thing  sold  is  equal  to  what  such  false  representa- 
tion induced  him  to  pay  for  it. 

At  the  time  this  contract  was  made,  the  defendant  owned 
five  eighths  of  the  vessel,  and  the  plaintiff  paid  him  for  one 
of  these  eighths  the  sum  of  $4,260,  or  at  the  rate  of  $34,000 
for  the  whole  vessel.    As  to  these  facts  there  is  no  dispute,  and 
we  are  of  opinion  there  was  evidence  in  the  case  proper  to  be 
submitted  to  the  jury,  and  from  which  they  were  at  liberty  to 
find  that  the  contract  between  the  parties  was  as  stated  in  the 
declaration,  and  that  the  defendant  made  the  false  representa- 
tion as  therein  stated,  and  that  the  plaintiff,  relying  upon  this 
representation,  paid  him  the  $4,250.  The  only  remaining  ques- 
tion then  is,  Were  the  jury  properly  instructed  as  to  the  meas- 
ure of  damages,  assuming  they  would  find  the  facts  as  stated 
in  the  declaration  in  favor  of  the  plaintiff?   Upon  the  assump- 
tion they  would  so  find,  there  is  no  difiSculty  in  fixing  the 
standard  of  damages.    It  is  the  difference  between  the  sum 
paid  by  the  plaintiff  for  the  share  and  the  actual  cost  price 
thereof  to  the  defendant.    There  is  evidence  that  this  cost 
price  was  at  the  rate  of  $25^00,  whilst  the  defendant  repre- 
sented it  to  have  been  at  the  rate  of  $84,000  for  the  whole 
vessel.    The  measure  of  damages  may  therefore  be  stated  to 
be  either  the  difference  between  one  eighth  of  the  actual  and 
one  eighth  of  the  represented  cost  rate,  or  one  eighth  of  the 
difference  between  the  actual  and  represented  cost  rate  of  the 
entire  vessel.     The  plaintiff's  prayer,  which  was  granted, 
adopts  the  latter  mode  of  stating  the  proposition,  and  we  do 
not  think  it  open  to  the  objection  that  it  was  calculated  to 
mislead  the  jury  into  finding  the  whole  instead  of  one  eighth 
of  the  difference  between  the  actual  and  represented  cost  price 
of  the  vessel.    The  prayer  requires  the  jury  to  find  for  the 
plaintiff  on  the  fifth  count  of  the  declaration,  before  they  can 
consider  the  question  of  damages.     This  count  alleges  the 
purchase  of  an  eighth  interest  only,  and  claims  damages  for 
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misrepresentation  on  that  account  alone.  Bv  this  reference 
to  the  declaration  the  jury  were  told,  in  sufficiently  plain 
terms,  that  the  measure  of  damages  was  one  eighth,  and  not 
the  whole  of  the  difference  between  the  actual  and  represented 
cost  price  of  the  vessel. 

There  was  no  error  in  rejecting  the  defendant's  prayers^ 
which  define  the  measure  of  damages  to  be  the  difference  be- 
tween the  amount  paid  and  the  actual  value  of  the  share  sold 
at  the  time  of  the  purchase.  We  have  already  indicated  our 
views  upon  this  subject.  These  prayers  correctly  fix  the 
measure  of  damages  in  case  of  an  action  by  a  vendee  against 
a  vendor,  for  a  false  representation  as  to  the  condition  or  qual- 
ity of  the  article  sold,  or  in  a  suit  for  misrepresentation  as  to 
value,  supposing  such  an  action  could  in  any  case  be  main- 
tained. Such,  however,  is  not  the  nature  of  the  present  case. 
It  is  not  an  action  for  misrepresentation  as  to  value,  but  as  to 
cost  price.  The  agreement  stated  in  the  declaration  has  no 
reference  to  the  actual  value  of  the  vessel.  Whether  that 
were  great  or  small  makes  no  difference  as  to  the  plaintiff's 
rights,  and  cannot  diminish  or  increase  the  measure  of  his 
damages* 

Judgment  affirmed. 


Lbstbb  V.  Mayor  and  City  Gounoil  of  Baltimobb* 

l»  MABTLAHD,  4U.] 

Mmnnr  Vaid  vhdeb  Mzbtakb  gw  Faot,  undxr  OotoiniaTAiroBs  of  FaAim 
or  eztoitiaii,  or  m  a  neoeaaary  meana  to  olytain  the  poBaession  of  goods 
wrongfaUy  withheld,  may  be  recovered  in  an  action  therefor. 

Patmsht  07  Unjust  Demand,  Mads  VoL(7NTABn.T  and  with  Full  Knowi<- 
IDOS  of  the  facts,  is  not  such  a  oompnlaory  payment  as  may  be  re- 
covered in  an  action  therefor,  thoagh  it  was  made  under  protest  and  m 
pnrsnance  of  an  attempt  or  threat  to  enforce  the  demand  by  legal  pro- 
ceedings. 

Monet  Paid  Rather  than  Resort  to  Litioation,  and  nnder  the  suppo- 
sition that  the  daim,  which  subsequently  turned  out  to  be  unauthorized 
by  law,  was  enforceable  against  him  or  his  property,  cannot  be  recovered 
as  money  paid  under  compulsion. 

Assumpsit  for  money  alleged  to  have  been  paid  for  the  pur- 
pose of  preventing  a  compulsory  sale  of  his  property  to  pay  a 
street  assessment  subsequently  decided  to  have  been  illegallj 
levied.    The  opinion  states  the  facts. 
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WUliam  F.  Fricky  for  the  appellant 

Robert  D,  Morrison  and  William  H.  NorriSf  for  the  appelleew 

By  Court,  Alvey,  J.  The  main  question  in  this  case  (the 
determination  of  which  dispenses  with  the  necessity  of  de- 
ciding any  other  raised  by  the  record)  is,  whether  the  money 
sued  for  was  paid  by  the  appellant  to  the  appellees,  or  to  their 
use,  under  such  circumstances  as  to  entitle  the  former  to  re- 
cover it  back.  And  upon  a  careful  examination  of  the  record^ 
we  are  clearly  of  opinion  that  it  was  not. 

No  principle  is  better  settled  than  that  where  a  person,  with 
full  knowledge  of  the  facts,  voluntarily  pays  a  demand  un- 
justly made  upon  him,  though  attempted  or  threatened  to  be 
enforced  by  proceedings,  as  appears  to  have  been  the  case  in 
this  instance,  it  will  not  be  considered  as  paid  by  compulsion, 
and  the  party  thus  paying  is  not  entitled  to  recover,  though 
he  may  have  protested  against  the  unfounded  claim  at  the 
time  of  payment  made.  As  in  the  case  of  Knibba  v.  Hallf  1 
Esp.  84,  where  a  party,  under  a  threat  of  distress,  paid  money 
as  rent  in  order^  to  avoid  the  distress,  it  was  held  that  it  could 
not  be  deemed  a  payment  by  compulsion,  as  the  party  paying 
might  by  a  replevin  have  defended  himself  against  the  dis- 
tress; and  that  therefore,  after  a  voluntary  payment  so  made, 
^e  could  not  be  allowed  to  dispute  its  legality.  And  so,  in 
the  case  of  Brown  v.  McKinally^  1  Id.  279,  a  party  was  sued 
on  a  claim  which  he  knew  to  be  unfounded,  but  notwith- 
6tan5ling  paid  it,  declaring  at  the  time  that  he  did  it  without 
prejudice  to  his  right  to  recover  it  back.  In  an  action  for  the 
m\»ney  thus  paid,  it  was  held  to  have  been  voluntarily  paid, 
and  therefore  not  recoverable. 

There  is  no  pretense  here  that  the  money  sued  for  was  paid 
under  mistake  of  the  facts,  or  under  circumstances  of  fraud 
and  extortion;  nor  is  this  a  case  where  money  has  been  paid 
as  a  necessary  means  to  obtain  the  possession  of  goods  wrong- 
fully withheld  from  the  party  paying  the  money,  as  in  the 
case  of  Shaw  v.  Woodcock,  7  Barn.  &  C.  73.  In  such  cases, 
an  action  may  be  maintained  for  the  money  wrongfully  ex- 
acted. But  it  is  the  naked  case  of  a  party  making  payment 
of  a  demand  rather  than  resort  to  litigation,  and  under  the 
supposition  that  the  claim,  which  subsequently  turned  out  to 
be  unauthorized  by  law,  was  enforceable  against  him  or  his 
property.  For  the  appellant  himself  tells  us  that  he  '*  did 
not  want  to  unite  in  any  litigation  about  the  legalty  of  the 
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law;  but  as  his  property  was  advertised  for  sale,  be  tbougbi 
he  had  better  settle  the  bill;  that  he  paid  it  because  he  did 
not  want  the  city  to  sell  his  property,  and  he  did  not  want 
to  enter  into  litigation.*'  And  again,  in  the  course  of  his  evi- 
dence, he  says  ''  that  at  the  time  of  said  settlement  he  pre- 
sumed he  was  legally  responsible  for  said  bill  of  grading  on 
North  Avenue,  and  that  he  paid  said  bill  to  avoid  the  trouble 
and  expense  of  litigation,  and  that  he  took  no  part  in  the 
subsequent  litigation.  He  thought  it  better  to  settle  said  bill.'* 
He  further  says  that  a  certain  contract  made  by  him  with 
the  subcontractors  in  regard  to  dirt  furnished,  and  for  which 
he  was  allowed  compensation,  "  was  one  great  inducement " 
to  his  settling  the  bill  for  grading.  This  is  the  state  of  case, 
as  presented  by  the  appellant's  own  testimony,  and  which  it 
would  not  be  competent  for  him  to  controvert  or  gainsay. 

As  was  said  in  the  case  of  Brisband  v.  Dacres,  5  Taunt.  144, 
and  again  in  the  case  of  Elliott  v.  Swartwout,  10  Pet.  137,  there 
are  many  doubtful  questions  of  law.  When  they  arise,  the 
party  of  whom  claim  is  made  has  an  option  either  to  litigate 
the  question  or  submit  to  the  demand  and  pay  the  money. 
But  it  would  be  most  mischievous  and  unjust  if  he,  who  has 
acquiesced  in  the  right  by  voluntary  payment,  should  be  at 
liberty  at  any  time  within  the  statute  of  limitations  to  rip  up 
the  matter  and  recover  back  the  money.  "Every  man,"  as 
was  declared  by  Lord  Ellenborough,  C.  J.,  in  Bilbie  v.  Lawley^ 
2  East,  471,  "must  be  taken  to  be  cognizant  of  the  law;  other- 
wise there  is  no  saying  to  what  extent  the  excuse  of  ignorance 
might  not  be  carried.  It  would  be  urged  in  almost  every  case. 
In  Lowrie  v.  Bourdieu^  money  paid  under  a  mere  mistake  of 
the  law  was  endeavored  to  be  recovered  back,  and  there 
Duller,  J.,  observed  that  ignorantia  juris  non  excusat.^^  Instead 
of  paying  the  bill  for  grading,  the  appellant  should  have  pur- 
sued a  similar  course  to  that  pursued  by  Porter  {Mayor  etc,  of 
Baltimore  v.  Porter,  18  Md.  284  [79  Am.  Dec.  686])  in  regard 
to  a  claim  for  grading  of  the  same  street  under  the  same  sup- 
posed authority,  and  by  testing  the  vlalidity  of  the  claim  de- 
feated it.  Failing  to  avail  himself  of  a  legal  remedy  for  his 
protection,  and  electing  to  pay  the  demand  made  of  him 
rather  than  resort  to  litigation,  he  must  abide  his  election, 
and  be  held  as  concluded  by  his  conduct,  with  knowledge  of 
all  the  facts.  And  if  there  was  no  other  authority  for  the  ac- 
tion of  the  court  below,  the  cases  of  Mayor  etc,  of  Baltimore 
y.  Lefferman^  4  Gill,  425  [45  Am.  Dec.  145],  and  JforriM  ▼• 
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Mayor  etc.  of  Baltimore,  5  Id.  244,  would  be  regarded  as  in  all 
respects  conclusive  of  its  correctness. 
Judgment  afiSrmed. 

Monet  Paid  undkr  Compulsion,  What  is  and  when  mat  be  Rbootxbed: 
See  Slston  v.  (My  cf  Chicago,  89  Am.  Beo.  361,  and  cases  cited  in  note  36S. 
The  mere  fact  that  a  paymenv  was  made  under  protest,  and  after  attempts  or 
threats  to  enforce  it  by  legal  proceedings,  will  not  make  it  a  payinent  nnder 
compalsion:  AwcUt  ▼.  Eutaw  B.  Asa^n,  34  Md.  436;  Potomac  Canal  Co,  ▼. 
PewMyUfouua  R.  R.  Co.,  88  Id.  228,  citing  the  principal  case. 


NoBTHBBN  Central  Kailway  Company  v.  State, 

Use  of  Price. 

[29  Mabtland,  420.] 
CONTBIBUTORT  NbQLIOENCE  BaRS  RbOOVSBT,   WHEN  PROXIMATE  CaUSB  OF 

Injttrt;  bnt  when  it  is  the  remote  cause,  the  rale  is  otherwise. 

Neguoence  is  Proximate  Cause  or  Injurt,  when  Partt  Injured  by 
the  exercise  of  ordinary  care  might  have  avoided  the  consequences  of  the 
negligence  of  the  other  party. 

Railroad  Companies,  in  Conduct  or  their  Trains,  are  bound  to  use 
such  care  and  caution  to  prevent  injury  to  persons  and  property  as  prn- 
dent  and  discreet  persons  would  have  used  under  similar  circumstances. 

What  is  Negliqbnce  Depends  upon  Particular  Facts  and  Circum- 
stances of  each  case;  and  all  facts  and  circumstances  tending  to  show 
negligence  are  proper  to  be  considered  by  the  jury. 

Upon  Question  whether  Plaintot  was  Neouoent,  jury  may,  in  con- 
nection with  tlie  facts  and  circumstances,  take  into  consideration  the 
general  and  known  disposition  of  men  to  take  care  of  themselves,  and 
keep  out  of  the  way  of  danger. 

It  is  Duty  of  Railroad  Company  toward  person  injured  by  its  train  to 
stop  the  train,  and  remove  him  to  a  place  of  safety;  and  in  so  doing,  the 
company's  agents  must  be  regarded  as  acting  in  the  course  of  their  em- 
ployment, and  for  their  negligence  therein  the  company  is  liable.  Where, 
therefore,  a  person  who  was  injured  by  a  train,  and  was  apparently 
dead,  was  removed  by  the  agents  of  the  company  to  a  warehouse,  where 
he  was  locked  up  for  the  night,  and  it  was  found  on  opening  the  ware- 
house in  the  morning  that  he  had  come  to  consciousness  during  the 
night,  and  had  afterwards  died  from  hemorrhage  of  an  artery  which  had 
been  severed  by  the  collision,  it  was  held  that  the  company  was  liable 
for  the  negligence  which  caused  his  death. 

Prayer  Opfered  .by  One  Party,  and  Granted  upon  Concession  of  the 
other,  should  be  withdrawn  by  the  court,  if  it  thereafter  be  found  not 
to  express  the  law  applicable  to  the  case. 

Action  for  damages  for  causing  the  death  of  one  Robert 
Price.  From  the  evidence,  it  appeared  that  at  the  time  of 
the  injury  Price  was  upon  the  railroad  track  a  short  distance 
from  the  regular  crossing,  and  was  riding  a  horae  which 
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Beemed  to  be  unmanageable.  He  was  struck  by  the  train 
while  it  was  running  at  the  rate  of  twenty-five  or  thirty  miles 
an  hour.  The  engineer  claimed  not  to  have  seen  Price  until 
within  seventy-five  or  one  hundred  yards  of  him,  when  too 
late  to  stop  the  train  to  avoid  the  accident.  The  evidence  as 
to  whether  the  whistle  was  sounded  as  required  by  law,  and 
by  the  company's  regulations,  was  conflicting.  The  train  at 
the  time  of  the  accident  was  behind  time.  The. remaining 
facts  appear  in  the  opinion. 

Daniel  M,  Thomas  and  WUliam  H.  Norris^  for  the  appellant. 
Arthur  W.  Maehen  and  Richard  J.  Qittings,  for  the  appellee. 

By  Court,  Alvey,  J.  At  the  trial  of  this  cause  in  the  court 
below  the  plaintiff  presented  its  case  to  the  jury  upon  two  dis- 
tinct hypotheses,  and  it  now  contends  that  if  the  facts  sus- 
tained either  of  them,  it  was  entitled  to  recover. 

The  first  hypothesis  was,  that  the  collision  of  the  train  with 
the  deceased  was  caused  by  the  negligence  of  the  defendant; 
and  the  second  was,  that  conceding  the  deceased  to  have  been 
wrongfully  on  the  track  of  the  railroad,  and  thus,  by  his  own 
negligence,  contributed  to  and  brought  about  the  collision,  still 
there  was  gross  negligence  in  the  subsequent  conduct  of  the 
defendant's  agents  in  providing  for  and  disposing  of  the  dis- 
abled and  apparently  dead  man,  and  which'^as  the  proximate 
cause  of  his  death.  / 

The  two  prayers  on  the  part  of  the  plaintiff,  and  the  fifth 
prayer  of  the  defendant,  as  modified  by  the  second  of  the 
plaintiff,  were  granted,  and  the  leading  question  is  now  pre- 
sented, whether  these  prayers,  thus  granted,  fairly  instructed 
the  jury  as  to  the  law  applicable  to  both  hypotheses  of  the 
case. 

To  the  plaintiff's  prayers,  it  has  been  objected  in  argument 
here, —  1.  That  the  injury  complained  of  was  caused  by  the 
negligence  and  want  of  care  of  the  deceased,  and  that  there 
was  no  sufficient  evidence  to  be  submitted  to  the  jury  of  such 
negligence  on  the  part  of  the  defendant  as  would  render  it  lia- 
ble, in  view  of  all  the  circumstances  of  the  case;  and  that 
therefore  the  prayers  were  without  evidence  to  support  them; 
2.  That  it  was  error  in  the  court  below  to  submit  to  the  jury, 
as  was  done  by  the  plaintiff's  prayers,  the  question  of  negli- 
gence, without  definition  or  specific  instruction  as  to  what  con- 
stituted negligence  and  want  of  care  under  all  the  facts  and 
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circumstances  of  the  case;  and  3.  That  assuming  the  collision 
to  have  occurred  without  negligence  or  want  of  care  on  the 
part  of  the  defendant,  it  cannot  be  held  responsible  for  the 
subsequent  acts  and  conduct  of  its  employees  in  their  treat- 
ment of  the  deceased,  even  supposing  his  death  to  have  been 
proximately  caused  by  their  gross  negligence  and  want  of  carei 
as  contemplated  by  the  plaintiff's  second  prayer. 

1.  It  is  doubtless  true  that  if  the  deceased,  by  his  own  negli- 
gence or  want  of  ordinary  care  and  caution,  so  far  contributed 
to  his  misfortune  that  but  for  such  negligence  or  want  of  ordi- 
nary care  and  caution  on  his  part  the  misfortune  and  damage 
complained  of  would  not  have  occurred,  this  action  could  not 
be  sustained.  And  if  negligence  has  been  mutual  in  the  pro- 
duction of  the  injury,  no  action  lies,  for  the  reason  that  as  there 
can  be  no  apportionment  of  damages  there  can  be  no  recovery. 
Such  negligence,  however,  must  have  been  concurrent,  and 
formed  the  proximate  cause  of  the  injury  complained  of,  for  if 
the  negligence  of  the  defendant  was  the  proximate,  and  that 
of  the  deceased  the  remote,  cause  of  the  injury,  the  action  is 
maintainable,  notwithstanding  the  deceased  may  not  have 
been  entirely  without  fault.  This  principle  is  settled  by  many 
well-considered  cases,  as  will  be  seen  by  reference  to  Trow  v. 
Vermont  C.  R.  R.  Co.,  24  Vt.  487  [58  Am.  Dec.  191];  A'cr- 
whacker  v.  Cleveland j  C.  &  C.  Ji.  R.  Co.,  3  Ohio  St.  172  [62  Am. 
Dec.  246];  Vickaburg  &  J.  R.  R.  Co.  v.  Patton,  31  Miss.  156. 
The  mere  negligence  or  want  of  ordinary  caution  on  the  part 
of  the  deceased,  as  was  decided  in  the  case  of  Tuff  v.  Warmariy 
5  Com.  B.,  N.  S.,  94  Eng.  Com.  L.  573,  would  not  disentitle  the 
plaintiff  to  recover,  unless  it  were  such  that  but. for  such  negli- 
gence or  want  of  ordinary  caution  the  misfortune  would  not 
have  happened;  nor  if  the  defendant  might,  by  the  exercise 
of  care  on  its  part,  have  avoided  the  consequences  of  the 
neglect  or  carelessness  of  the  deceased.  And  as  an  illustra- 
tion of  this  principle,  the  case  of  Davies  v.  Mauny  10  Mees.  & 
W.  545,  may  be  referred  to. 

In  that  case  the  plaintiff,  having  fettered  the  forefeet  of  his 
donkey,  turned  it  into  a  public  road  or  highway,  and  at  the 
time  of  the  injury  the  donkey  was  grazing  on  the  off-side  of  the 
road,  which  was  about  eight  yards  wide,  when  the  defendant's 
wagon,  with  a  team  of  three  horses,  coming  down  a  slight  de- 
scent at  a  smart  pace,  ran  against  the  donkey,  knocked  it 
down,  and  the  wheels  passing  over  it,  it  died  soon  after.  The 
donkey  was  fettered  at  the  time,  and  it  was  proved  that  the  ' 
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driver  of  the  wagon  was  some  little  distance  behind  the  horses* 
The  judge  told  the  jury  that  ^'  though  the  act  of  the  plaintiff 
in  leaving  the  donkey  on  the  highway  so  fettered  as  to  prevent 
his  getting  out  of  the  way  of  carriages  traveling  along  it  might 
be  illegal,  still  if  the  proximate  cause  of  the  injury  was  at- 
tributable to  the  want  of  proper  conduct  on  the  part  of  the 
driver  of  the  wagon,  the  action  was  maintainable  against  the 
defendant;  and  his  lordship  directed  them,  if  they  thought 
the  accident  might  have  been  avoided  by  the  exercise  of  ordi- 
nary care  on  the  part  of  the  driver,  to  find  for  the  plaintiff." 
A  verdict  was  accordingly  rendered  for  the  plaintiff,  and  on 
motion  for  a  new  trial,  which  was  heard  before  the  exchequer, 
Lord  Abinger  said:  '^I  am  of  opinion  that  there  ought  to  be 
no  rule  in  this  case.  The  defendant  has  not  denied  that  the 
ass  was  lawfully  in  the  highway,  and  therefore  we  must  assume 
it  to  have  been  lawfully  there.  But  even  were  it  otherwise,  it 
would  have  made  no  difference,  for  as  the  defendant  might,  by 
the  exercise  of  proper  care,  have  avoided  injuring  the  animal, 
and  did  not,  he  is  liable  for  the  consequences  of  his  negligence, 
though  the  animal  may  have  been  improperly  there."  That 
decision  was  but  a  fair  application  of  the  principle  previously 
announced  by  Lord  Ellenborough,  C.  J.,  in  Butterfidd  v.  For* 
Tester  J  11  East,  60,  where  he  said:  ^^  In  cases  of  persons  riding 
upon  what  is  considered  to  be  the  wrong  side  of  the  road,  that 
would  not  authorize  another  purposely  to  ride  up  against  them. 
One  person  being  in  fault  will  not  disi>ense  with  another's 
using  ordinary  care  for  himself." 

The  same  general  principle  was  applied  in  the  decision  of 
the  case  of  Bridge  v.  Grand  June.  Ky  Co.,  3  Mees.  &  W.  244. 
Indeed,  the  authorities,  both  English  and  American,  are  nu- 
merous and  full  to  the  same  effect.  And  in  this  case,  though 
the  deceased  may  have  incautiously  gotten  upon  the  track  of 
the  defendant's  road,  yet  if  he  could  not,  at  the  time  of  the 
f  collision,  by  the  exercise  of  ordinary  care,  have  avoided  the 
,^vx>nsequence6  of  the  defendant's  negligence,  assuming  that 
Ibere  was  such,  the  right  to  recover  exists.  If,  however,  by 
ordinary  care,  he  might  have  avoided  the  consequences  of  such 
negligence  on  the  part  of  the  defendant,  he  would  be  the 
author  of  his  own  misfortune,  and  therefore  no  action  would 
lie.  The  obligation  is  mutual  to  use  care  to  avoid  the  conse- 
quences of  each  other's  negligence;  the  whole  matter  being  for 
the  determination  of  the  jury,  as  to  whose  negligence  and 
want  of  care  constituted  the  proximate  and  direct  cause  of  the 
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injury:  Clayard  ▼.  Dettricky  12  Q.  B.  439.  And  this  was  very 
properly  put  to  the  jury  by  the  plaintiflF's  prayers. 

In  view  of  these  principles,  fixing  the  relative  duties  of  the 
parties,  Was  there  sufficient  evidence  to  be  submitted  to  the 
jury  of  the  defendant's  negligence? 

Negligence  is  a  relative  term;  and  in  cases  of  the  character 
now  before  us,  it  is  very  much  dependent  upon  the  particular 
facts  and  circumstances  of  each  case  that  occurs.  What  may 
be  gross  negligence  in  one  case  may  not  be  so  in  the  light  of 
the  particular  facts  of  another;  and  ordinary  care  in  one  state 
of  case  may  be  very  gross  negligence  in  another  and  a  differ- 
ent case.  It  is  difficult,  therefore,  to  state  any  general  rule 
more  definite  than  that  the  defendant  was  bound,  in  the  con- 
duct of  its  train,  to  use  such  care  and  caution  to  prevent  injury 
to  persons  or  property  as  prudent  and  discreet  persons  would 
have  used  and  exercised  under  the  circumstances  of  the  case; 
and  that  the  absence  of  such  care  and  caution  would  constitute 
negligence.  We  think,  however,  there  was  sufficient  evidence 
of  negligence  to  be  submitted  to  the  jury.  The  train  was 
running  at  a  very  high  rate  of  speed,  and  was  behind  time  in 
reaching  the  place  at  which  the  accident  occurred.  It  does 
not  appear  that  there  was  any  check  in  the  speed  of  the  train 
as  it  approached  the  crossing  of  the  highway,  nor  while  it  was 
running  through  the  village;  and  there  is  some  contrariety  of 
evidence  as  to  whether  the  whistle  was  blown  at  all  before 
reaching  the  crossing  of  the  turnpike  road.  The  night  was 
dark,  and  there  was  no  watch  or  other  proper  means  pro- 
vided for  giving  notice  to  persons  who  might  bo  upon  or  cross- 
ing the  track,  although  the  place  was  a  public  thoroughfare, 
and  one  much  frequented.  The  train,  though  running  on  fast 
time,  was  provided  with  but  two  brakesmen,  which,  in  this 
particular  instance,  proved  to  be  altogether  insufficient  to  stop 
the  train  within  a  reasonable  distance  after  the  alarm  was 
given.  These  facts,  and  all  the  circumstances  of  the  case, 
were  proper  to  be  considered  by  the  jury;  and,  in  connection 
with  these  facts  and  circumstances,  it  was  competent  to  the 
jury  to  infer  the  absence  of  fault  on  the  part  of  the  deceased, 
from  the  general  and  known  disposition  of  men  to  take  care 
of  themselves,  and  to  keep  out  of  the  way  of  difficulty  and 
danger:  Johnson  v.  Hudson  River  R.  R.  Co.,  20  N.  Y.  65  [76 
Am.  Dec.  375].  It  was  not  necessarily  negligence  in  the  de- 
ceased that  he  was  on  the  track  of  the  defendant's  road.  He 
may  have  been  attempting  to  cross  it  under  circumstances 
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that  would  relieve  him  of  all  imputation  of  negligence.  In 
the  case  of  Warren  v.  Fitchburg  R.  R.  Co.^  8  Allen,  227  [85 
Am.  Dec.  700],  it  was  held  by  the  supreme  court  of  Massa- 
chusetts that  crossing  a  railroad  track,  without  looking  to  see 
if  a  train  is  coming,  is  not  conclusive  proof  of  the  want  of  care. 
And  so  in  the  case  of  McGrath  v.  Hudson  River  R,  R.  Co,y  32 
Barb.  147,  it  was  held  that  '^it  is  not  always  negligence  to 
cross  a  railroad  track  at  times  when  a  train  is  not  due,  or  can- 
not reasonably  be  expected  to  pass;  nor  to  cross  a  railroad 
track  without  looking  for  a  train,  when  no  signal  of  its  ap- 
proach is  given  by  the  ringing  of  a  bell  or  otherwise." 

As  to  the  conduct  of  the  defendant's  agents  after  the  collis- 
ion, in  their  treatment  of  the  injured  man,  though  apparently 
dead,  it  was  strongly  indicative  of  the  grossest  negligence, 
and  an  entire  indifference  to  the  most  ordinary  feelings  of 
humanity. 

The  deceased  was  taken  from  the  pilot  of  the  engine,  appar- 
ently dead,  though  showing  no  external  wound  to  justify  the 
conclusion  that  life  was  in  fact  extinct.  Without  notice  to  his 
family,  or  to  any  person  who  would  take  an  interest  in  him, 
or  sending  for  a  physician  to  ascertain  his  condition,  he  was 
taken  into  the  defendant's  warehouse,  and  there  laid  on  a  plank 
across  some  barrels,  and  locked  up  alone  all  night.  It  was  re- 
marked at  the  time  that  the  man  ought  to  be  examined,  and 
that  the  place  was  unfit  for  him  to  be  placed  in.  This  sug- 
gestion, however,  was  altogether  disregarded.  The  next  morn- 
ing, when  the  warehouse  was  opened,  it  was  found  that  the 
unfortunate  man  had  during  the  night  revived  from  his 
stunned  condition,  and  had  moved  some  paces  from  the  spot 
where  he  had  been  laid,  and  was  found  in  a  stooping  posture, 
holding  his  right  leg  with  his  hands,  dead,  but  still  warm, 
having  died  from  hemorrhage  of  the  arteries  of  his  right  leg, 
which  was  crushed  at  and  above  the  knee.  It  had  been  pro- 
posed to  place  him  in  the  defendant's  telegraph  office,  which 
was  a  comfortable  building,  but  the  telegraph  operator  objected, 
and  directed  him  to  be. taken  into  the  warehouse,  a  place  used 
by  the  defendant  to  deposit  old  barrels  and  other  rubbish.  The 
physician  who  attended  the  inquest  proved  that  he  thought  it 
likely  that  the  deceased  became  conscious  when  reaction  set  in, 
there  being  no  apparent  injury  of  the  skull  or  brain.  Blood 
would  begin  to  flow  upon  the  restoration  of  consciousness,  and 
the  parfy  could  not  have  lived  more  than  an  hour  or  two  after 
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blood  began  to  flow.  From  these  facts,  it  was  clearly  compe- 
tent to  the  jury  to  conclude  that  there  was  negligence. 

2.  The  next  proposition  is,  whether  the  question  of  negligence 
was  properly  referred  to  the  jury  by  the  plaintiff's  prayers. 
And  this,  we  think,  cannot  now  be  regarded  as  an  open  ques- 
tion in  our  courts  in  the  trial  of  causes  like  the  present:  Wor- 
thington  v.  Baltimore  etc,  R.  R.  Co,,  21  Md.  275;  Merchants* 
Bank  V.  BanJc  o/  Commerce,  24  Id.  53.  Negligence  in  a  case 
like  this  is  not  so  much  a  question  of  law  as  it  is  a  question  of 
fact,  depending  for  its  determination  upon  a  consideration  of 
all  the  attending  facts  and  circumstances,  in  connection  with 
the  ordinary  habits,  conduct,  and  motives  of  men.  For  the 
trial  and  determination  of  such  a  question,  a  jury  of  experi- 
enced and  intelligent  men  are  peculiarly  adapted. 

It  is  very  true,  negligence  may,  in  many  cases,  become  a 
mere  question  of  law,  to  be  determined  by  the  court  upon  a 
given  state  of  facts,  either  admitted  or  to  be  found  by  the  jury. 
It  is  not,  however,  the  duty  of  the  court  to  draw  inferences 
and  make  deductions  from  evidence.  To  do  that  falls  within 
the  well-defined  province  of  the  jury,  that  courts  should  ever 
be  careful  not  to  invade.  Where  the  facts  attending  the  trans- 
action are  at  all  complex  or  unusual  in  their  character,  the 
existence  of  negligence  must  be  deduced  as  an  inference  from 
all  the  facts  and  circumstances  disclosed,  after  tracing  their 
relation  to  the  matter  in  issue,  and  considering  their  force  and 
effect:  Beers  v.  Housatonuc  R.  R.  Co.,  19  Conn.  569. 

But  it  has  been  objected  to  the  plaintiff's  prayers,  which 
were  granted  as  instructions,  that  the  questions  of  care  and 
negligence  were  propounded  to  the  jury  in  terms  too  general  to 
be  safe  guides  in  the  formation  of  their  verdict;  that  the 
court  should  have  been  more  specific,  and  have  defined,  for 
the  enlightenment  of  the  jury,  what  constituted  ordinary  care 
and  gross  negligence  in  contemplation  of  law.  We  think,  how- 
ever, that  there  was  no  error  committed  in  this  particular. 
If  the  defendant  desired  a  more  specific  instruction  upon  the 
subject,  it  should  have  asked  it.  By  failing  to  ask  such  an 
instruction,  we  must  suppose  it  was  contented  and  willing  to 
have  the  case  passed  upon  by  the  jury,  without  any  more 
definite  instruction  from  the  court  than  was  actually  given. 
Indeed,  we  are  justified  in  this  supposition  from  the  £eict  that 
the  defendant  proposed  to  submit  tibie  question  of  negligence  to 
the  jury,  by  its  own  prayers,  in  terms  not  more  definite  and 
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specific  than  those  employed  in  the  prayers  of  the  plarntiflr. 
It  has  therefore  no  right  to  complain. 

3.  We  are  next  brought  to  the  question  whether  the  defend- 
ant be  liable  for  the  negligence  of  its  agents  in  their  treatment 
and  disposition  of  the  deceased  subsequent  to  the  collision. 
This  we  think  free  from  doubt  or  difficulty.  From  whatever 
cause  the  collision  occurred,  after  the  train  was  stopped  the  in- 
jured man  was  found  upon  the  pilot  of  the  defendant's  engine 
in  a  helpless  and  insensible  condition,  and  it  thereupon  at  once 
became  the  duty  of  the  agents  in  charge  of  the  train  to  re- 
move him,  and  to  do  it  with  a  proper  regard  to  his  safety  and 
the  laws  of  humanity.  And  if  in  removing  and  locking  up 
the  unfortunate  man,  though  apparently  dead,  negligence  was 
committed,  whereby  the  death  was  caused,  there  is  no  prin- 
ciple of  reason  or  justice  upon  which  the  defendant  can  be 
exonerated  from  responsibility.  To  contend  that  the  agents 
were  not  acting  in  the  course  of  their  employment  in  so  re- 
moving and  disposing  of  the  party  is  to  contend  that  the  duty 
of  the  defendant  extended  no  further  than  to  have  cast  off  by 
the  wayside  the  helpless  and  apparently  dead  man,  without 
taking  care  to  ascertain  whether  he  was  dead  or  alive,  or  if 
alive,  whether  his  life  could  be  saved  by  reasonable  assistance 
timely  rendered.  For  such  a  rule  of  restricted  responsibility 
no  authority  has  been  produced,  and  we  apprehend  none  can 
be  found.*  On  the  contrary,  it  is  the  settled  policy  of  the  law 
!*  to  give  such  agents  and  servants  a  large  and  liberal  discre- 
tion, and  hold  the  companies  liable  for  all  their  acts,  within 
the  most  extensive  range  of  their  charter  powers":  1  Redfield 
on  Railways,  510;  Derby  v.  Philadelphia  etc.  B?y  Co.y  14  How. 
468,  483.  The  question  as  to  whether  the  agents  were  acting 
in  the  course  of  their  employment  was  submitted  to  the  jury, 
as  was  done  in  the  recent  case  of  Whatman  v.  Pearsony  L. 
B.  3  C.  P.  422,  decided  at  Easter  term,  1868;  and  the 
defendant  had  no  right  to  ask  a  more  favorable  disposition 
of  it. 

We  think  on  the  whole,  the  court  was  right  in  granting  the 
prayers  of  the  plaintiff. 

As  to  the  defendant's  first,  second,  and  fourth  prayers,  and 
the  fifth  as  offered,  it  follows  necessarily,  from  what  we  have 
said  in  regard  to  the  case,  that  they  were  properly  rejected. 

By  the.first  of  these  prayers  the  plaintiff  was  sought  to  be 
precluded  from  recovery  if  the  deceased  "  in  any  way  con- 
tributed to  cause  the  collision  which  resulted  in  his  death,"-*- 
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thus  dieregardrng  the  distiDction  between  the  remote  and 
proximate  cause,  and  altogether  ignoring  the  conduct  of  the 
agents  in  treating  the  deceased  after  the  collision. 

By  the  second  prayer  of  the  defendant,  the  right  of  the 
plaintiff  to  recover  would  have  been  made  to  depend  upon 
the  jury's  finding  that  the  collision  was  caused  by  the  negli- 
gence of  the  defendant;  thus,  in  this  prayer  also,  excluding 
the  subsequent  conduct  of  the  agents  as  a  cause  of  the  death. 
It  also  sought  to  take  the  whole  case  from  the  jury  upon  the 
ground  that  there  was  no  evidence  from  which  the  jury  could 
find  negligence  of  the  defendent  in  causing  the  collision.  This 
was  clearly  erroneous. 

The  fourth  prayer  was  also  erroneous,  for  the  reason  that 
it  sought  to  exclude  from  the  consideration  of  the  jury  *'all  the 
evidence  relative  to  the  conduct  of  the  defendant's  agents 
towards  the  deceased  subsequent  to  the  collision." 

The  fifth  prayer  was  also  objectionable  as  it  was  ofiered,  be- 
cause by  it  the  plaintiff's  right  to  recover  was  made  to  depend 
solely  upon  the  negligence  of  the  defendant  in  producing  the 
collision,  without  any  regard  whatever  to  the  subsequent  negli- 
gence of  the  agents  in  causing  the  death  of  the  deceased.  This 
could  not  have  been  granted  as  an  unqualified  instruction. 

As  to  the  question  made  by  the  second  bill  of  exception,  we 
think  the  court  below  committed  no  error  in  allowing  counsel, 
under  the  circumstance  stated,  to  withdraw  their  concession. 
Upon  a  misunderstanding  as  to  the  proper  construction  of  tho 
prayer,  it  became  the  duty  of  the  court  to  construe  it;  and  if 
it  was  found  not  to  express  the  law  applicable  to  the  case,  in 
the  absence  of  concession,  to  withdraw  it  from  the  jury.  This 
was  done,  and  we  think  properly. 

There  being  nothing  in  the  rulings  of  the  court  below  of 
which  error  can  be  predicated,  the  judgment  appealed  from 
must  be  affirmed. 

Judgment  affirmed. 
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Beo(fard  etc  SieaumbocU  Co.,  93  Am.  Deo.  09,  and  note;  BaUknore  etc  R.  R,  Co. 
▼.  Siaie,  anie,  p.  62S. 

NEOLiaKNoi  ov  DxrcNDAVT  ifUBT  BB  Pboxdcatb  Oausb  ov  Injubt  to 
Bustain  recovery:  See  Tutdn  r.  Hurley,  98  Am.  Deo.  164»  and  note;  and  if 
80,  plaintiff  may  recover,  though  he  was  not  entirely  withont  fault:  BcUCi* 
more  ete»  R,  JH.  Co.  r.  State,  33  Md.  553,  citing  the  piineipal  case.  To  bar 
plaintiff's  right  to  recover,  his  negligence  most  have  been  snch  that  without 
i^  or  by  the  exercise  of  ordinary  care  on  his  part,  the  accident  would  not 
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have  happened:  Freeh  v.  Philadelphia  etc  R,  R.  Co,,  39  Md.  576;  Balthfton 
a  p.  Ry  Co.  v.  McDonnell,  43  Id.  552;  BaUimore  etc.  R.  R,  Co.  t.  MuOigan, 
45  Id.  494,  citing  the  principal  case.  The  question  whether  or  not  oertain 
negligence  was  the  proximate  cause  of  the  injury  is  for  the  jury:  BaJUimort 
tie.  R,  R.  Co.  V.  Fryer,  30  Id.  54,  citing  the  principal  case. 

Wii\T  Constitutes  Neoligenob  on  Pabt  of  Paxtt  Injured  to  bar 
recovery,  or  what  facts  constitute  due  diligence  on  the  part  of  defendant  to 
-exempt  him  from  liability,  are  questions  for  the  jury:  See  Simmons  ▼.  New 
Bedford  etc.  Steamboat  Co,,  93  Am.  Dec.  99,  and  note;  and  the  citations  of  the 
principal  case  in  BaUimore  etc.  R,  R,  Co,  v.  Fryer,  30  Md.  34;  BaUimore  etc 
R.  R,  Co,  v.  State,  36  Id.  378;  Cumberland  etc.  R,  R.  Co,  v.  State,  37  Id.  169. 

Degree  of  Care  Required  of  Railroad  Companies  in  running  their 
trains:  See  Fran^ford  etc,  Co,  v,  Philadelpfiia  R,  R.  Co.,  93  Am.  Dec  708^  and 
note;  BaUimore  elc  R.  R,  Co.  v.  State,  ante,  p.  528. 

JuRT,  upon  Question  of  Negligence,  mat  Take  into  Consideration 
the  general  and  known  disposition  of  men  to  take  care  of  themselves,  and 
lieep  out  of  the  way  of  danger:  North  Central  Ry  Co.  v.  State,  31  Md.  365, 
citing  the  principal  case. 

Railroad  Company  is  under  No  Further  Dutt  to  0ns  Injubbd  bj 
its  train  than  to  bring  him  to  a  place  where  he  can  receive  proper  treatment 
«iid  place  him  in  the  care  of  a  competent  phyncian:  BaUimore  etc  R.  R.  Gk 
▼.  State,  41  Md.  288.  citing  the  principal  case. 


Commercial  and  Farmers'  National  Bank  of 
Baltimore  v.  First  National  Bank  op  Bal- 
timore. 

[80  Mabtland,  ULJ 

Sank  Paying  Forged  Chbok  of  One  of  its  Own  DEPoeiroRa  mnrr  8uv- 
FBR  Loss.  It  must  know  signature  of  its  depositor,  as  it  has  the  means 
of  knowing  the  genuineness  of  such  signature;  and  if  it  pays,  in  mistake^ 
a  forged  check,  there  is  no  reason  why  the  loss  should  be  shifted  to 
another  innocent  party,  upon  whom  the  law  casts  no  such  obligation, 
and  who,  upon  the  fsith  of  such  payment^  has  parted  with  his  own 
money,  or  been  placed  in  a  worse  position  than  he  would  have  been  but 
for  such  payment. 

Am  between  Two  Banks  Equally  Innocent,  and  Equally  Dsoeivxd 
BY  Forged  Check,  but  where  one  is  bound  to  know  the  signature^  and 
to  act  upon  its  knowledge,  and  the  other  has  no  means  of  knowledge^ 
the  loss  should  be  thrown  upon  the  former  rather  than  upon  the  latter. 
It  is  a  safe  commercial  rule  to  allow  the  loss  to  remain  where  the  oonne 
of  business  has  placed  it  And  if  the  former  bank,  under  such  droom- 
stances,  paid  the  amount  of  the  forged  check  to  the  latter,  there  would 
be  nothing  unconscientious  in  the  latter  retaining  the  money. 

Bakk  cannot  be  Excused  for  Nbougbnt  Performance  of  Duty  Ik« 
POSED  by  Law,  of  examining  its  customer's  signature  to  check,  because 
the  innooent  holder,  happening  to  be  another  bank,  has  merely  failed,  la 
rsoeiving  it^  to  obeerve  a  usage  or  practice  adopted  for  its  own  sooarity. 
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aa  of  requiring  evidence  of  the  payee's  identity,  before  receiving  on  de- 
posit a  check  drawn  npon  another  bank. 

Baitk  RscEiyiNa  Deposit  of  CnscK  Drawn  upon  Another  Bank  is  not 
Obliged  to  notify  the  latter  that  the  check  has  been  received  from  a 
stranger;  and  a  failure  to  do  this  is  not  negligence,  or  evidence  of  negli- 
gence, affecting  the  former  bank's  right  to  retain  the  money  paid  npon 
the  check,  should  it  afterwards  be  discovered  to  be  a  forgery. 

In  Baltimobe,  Check  Sent  thbough  CLEARiNo-HonsB  to  Bank  on  Wmou 
It  is  Drawn,  if  not  heard  from  before  eleven  o'clock  on  day  that  it  is 
sent,  is  assumed  to  be  good  or  paid. 

Law  Attaches  No  Sanctity  to  Clearing-house  as  Source  ov  Communi- 
cation BETWEEN  Banks;  and  where  a  bank  pays  a  forged  check  of  one 
of  own  customers  to  another  bank  with  which  the  check  had  been  de- 
posited, the  fact  that  it  came  through  the  clearing-house  a£fords  no 
shadow  of  excuse  to  the  former  bank  in  attempting  to  recover  the  money 
of  the  latter. 

VThsre  Bank  A,  in  Entire  Innocence  and  without  Suspicion  ov  Fob- 
GBRT,  Received  in  Course  of  Businbbb  Forged  Check  on  Deposit  fob 
$4,600.15,  purporting  to  be  drawn  upon  bank  B  by  one  of  the  latter'a 
customers;  where  bank  A  sent  it  through  the  regular  chaimel  of  commu- 
nication for  payment  to  B,  upon  which  the  law  cast  the  duty  and  obliga- 
tion of  knowing  the  maker's  signature;  where  A  adopted  it  as  genuine, 
and  actually  paid  it  to  B,  and  after  such  recognition  and  payment^  and  on 
the  faith  thereof  A  paid  over  $4,600  to  the  one  who  deposited  the  forged 
check,  and  who  drew  against  his  deposit  for  that  amount;  and  where  B 
sues  A  to  recover  the  whole  amount,  $4,600.15,  refunded  by  B  to  B's  real 
depositor,  after  the  forgery  was  discovered,  —  A  is  not  liable  for  the 
$4,500  paid  out  by  it,  but  is  liable  for  the  $100.15  left  to  the  credit  of 
the  one  who  deposited  the  forged  check. 

Procedendo  is  Refused  whebe  It  is  Appabknt  ibom  Record  that  th« 
plainti£f  is  not  entitled  to  recover,  under  the  law  of  the  case  as  pro- 
nounced by  the  appellate  tribonaL 

Three  prayers  were  presented  in  this  case  by  the  plaintiff, 
and  six  by  the  defendant.  The  court  granted  the  plaintiff's 
first  prayer  with  a  qualification,  and  rejected  its  second  and 
third.  It  also  rejected  the  prayers  of  the  defendant.  The 
court  instructed  the  jury  to  the  effect  that  upon  the  facts  the 
plaintiff  was  entitled  to  recover,  unless  the  jury  should  find 
that  it  did  not  use  reasonable  diligence  to  ascertain  whether 
the  check  in  question  was  genuine  before  it  paid  it;  but  that 
plaintiff  was  not  entitled  to  recover  if,  by  the  exercise  of  rea- 
sonable diligence,  it  could  have  discovered  the  forgery  in  time 
to  have  enabled  the  defendant  upon  receiving  notice  thereof 
to  protect  itself  from  loss  by  withholding  from  its  depositor 
the  payment  of  the  four  thousand  five  hundred  dollars.  De- 
fendant's six  prayers  presented  in  somewhat  different  forms 
the  general  proposition  that  the  defendant,  having  been  in« 
duced  to  pay  to  Hillan  the  four  thousand  five  hundred  dollars 
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by  the  failure,  whether  negligent  or  not,  of  the  plaintiff  to  detect 
the  forgery  of  the  signature  of  its  well-known  customer,  Horace 
Abbott,  and  having  paid  the  same  in  good  faith  and  without 
notice  of  the  forgery,  was  entitled  upon  the  principles  of 
equity,  applicable  to  an  action  for  money  had  and  received, 
to  retain  such  sum,  and  the  loss  should  fall  where  the  course 
or  accident  of  the  transaction  had  left  it.  Defendant  ex- 
cepted to  the  instruction  as  granted,  and  to  the  rejection  of 
its  prayers.  Verdict  and  judgment  being  against  defendant, 
it  appealed. 

John  P.  Poe  and  Fielder  C,  Slingluffj  for  the  appellant. 
William  Daniel  and  I.  Nevett  Steele^  for  the  appellee. 

By  Court,  Miller,  J.  This  case  presents  questions  of  con- 
siderable interest  to  the  public,  and  of  importance  to  the 
banking  institutions  of  the  state.  The  material  and  undis- 
puted facts,  which  must  be  stated  somewhat  in  detail,  are 
these:  On  the  20th  of  December,  1866,  about  two  o'clock  p.  m., 
an  individual,  well  dressed  and  of  respectable  appearance,  but 
a  stranger  unknown  to  any  of  its  officers,  came  to  the  counter 
of  the  receiving  teller  of  the  Commercial  and  Farmers'  Na- 
tional Bank,  said  he  wished  to  open  an  account,  and  presented 
a  check  on  the  First  National  Bank  of  Baltimore  for  $4,600.16, 
purporting  to  be  drawn  by  Horace  Abbott,  dated  the  18th  of 
December,  and  payable  to  the  order  of  John  S.  Hillan.  The 
teller,  who  knew  Mr.  Abbott's  financial  standing  to  be  good, 
and  had  seen  his  checks  before,  produced  the  signature-book, 
in  which  the  man  put  the  name  "  John  S.  Hillan,  No.  504  W. 
Fayette  Street,"  and  indorsed  the  check  at  the  counter  in  that 
name.  The  teller  then  gave  him  a  customer's  small  bank- 
book, in  which  the  amount  of  the  check  was  put  to  his  credit 
as  cash;  but  on  the  same  day  the  teller  was  directed  by  the 
cashier  not  to  allow  the  account  to  be  drawn  upon  until 
the  deposited  check  was  known  to  be  good  or  was  paid.  On  the 
morning  of  the  next  day,  the  2l6t,  this  with  other  checks  was 
sent  by  the  Commercial  and  Farmers'  Bank  to  the  clearing- 
house, its  amount  being  noted  on  the  lists  which  were  there 
balanced  and  settled.  From  thence  it  was  taken  to  the  First 
National  Bank,  where  it  was  passed  as  genuine  by  the  propei 
officers  of  that  bank,  charged  to  Mr.  Abbott's  account,  and 
credited  to  the  Commercial  and  Farmers'  Bank.  By  the 
custom  and  usage  of  all  the  banks  in  the  city  of  Baltimore, 
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proved  by  all  the  witnesses,  where  a  check  is  sent  through  the 
clearing-house  to  the  bank  on  which  it  is  drawn,  and  is  not 
heard  from  before  eleven  o'clock  on  the  day  on  which  it  is  so 
sent,  the  bank  sending  it  has  the  right  to  assume  it  was  good 
or  had  been  paid,  and  to  act  accordingly.  On  the  following 
day,  the  22d,  after  the  check  had  thus  been  accepted  as 
genuine,  and  paid  by  the  First  National  Bank,  the  same  per- 
son presented  himself  at  the  counter  of  the  paying  teller  of 
the  Commercial  and  Farmers'  Bank  with  his  bank-book, 
and  said  he  wanted  to  draw  some  money;  a  blank  check  was 
given  him,  which  he  filled  up  for  $4,500,  payable  to  self  or 
bearer,  and  signed  the  name  ''John  S.  Hillan."  The  teller 
ascertained  from  the  books  the  amount  to  his  credit,  and  from 
the  receiving  teller  his  identity  with  the  individual  who  had 
previously  made  the  deposit,  compared  the  signature  of  the 
check  with  that  on  the  signature-book,  asked  him  how  he 
wanted  the  money,  and  whether  he  was  going  to  use  it  in 
Baltimore,  with  a  view  of  indorsing  the  check  good,  if  he 
wished  to  use  it  in  the  city  among  the  merchants;  but  the 
man  replied  he  wanted  to  take  the  money  to  Washington,  and 
the  teller  then  paid  him  the  $4,500  in  small  notes  of  fives  and 
tens,  making  quite  a  large  bundle. 

Mr.  Abbott  was  a  large  customer  and  depositor  of  the  First 
National  Bank,  and  was  absent  from  Baltimore,  from  the  14th 
to  the  22d  of  December.  His  account  charged  with  this 
check  was  overdrawn  by  him  on  Monday  the  24th,  to  the 
amount  of  $372.48,  and  the  overdrawing  continued  during  the 
week  until  Saturday  the  29th,  when  his  account  was  over- 
drawn $2,297,  and  after  bank  hours  of  that  day,  he  was  for 
the  first  time  informed  by  the  bank  officers  of  such  overdraw- 
ing. This  information  led  to  an  immediate  examination  of 
his  account  and  checks,  when  he  discovered  the  check  in 
question,  pronounced  it  a  forgery,  and  stated  he  never  knew 
such  a  man  as  John  S.  Hillan,  and  had  never  drawn  such  a 
check.  The  forgery  of  his  name  was  very  skillfully  executed 
and  difficult  of  detection,  and  the  check  itself  was  in  printed 
form  exactly  similar  to  those  used  by  him  from  his  check- 
book. Notice  of  the  forgery  was  given  by  the  First  National 
Bank  to  the  Commercial  and  Farmers'  Bank,  on  Monday  the 
31st,  and  repayment  of  the  money  demanded,  but  the  latter 
denied  its  liability  beyond  the  $100.15,  still  remaining  to  Hil« 
lan's  credit.  No  such  person  as  John  8.  Hillan  could  be 
covered  or  traced. 
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The  First  NatioDal  Bank  having  refunded  to  Abbott,  broaght 
this  action  against  the  Commercial  and  Farmers'  Bank  to  re- 
cover back  the  money  the  former  had  thus  paid  on  this  forged 
check.  The  declaration  contains  the  common  counts  for 
money  paid  by  the  plaintiff  for  the  defendant,  at  its  request; 
for  money  received  by  the  defendant  for  the  use  of  the  plain- 
tiff; and  also  special  counts  for  money  paid  by  the  plaintiff  to 
the  defendant  at  its  request,  on  this  forged  check. 

It  is  our  first  duty  to  determine  what  principles  of  law  are 
to  govern  the  decision  of  the  case  upon  the  conceded  facts 
above  stated.  In  arriving  at  a  just  conclusion  upon  this  sub- 
ject, we  are  without  the  aid  of  any  express  adjudication  of 
our  own  courts,  for  no  case  similar  in  its  circumstances  has 
heretofore  arisen  in  this  state.  The  case  of  Merchants^  Bank 
V.  Marine  Bank,  3  Gill,  96  [43  Am.  Dec.  300],  is  materially 
different  in  that  there  was  there  a  genuine  instrument  upon 
which  there  was  a  forged  indorsement  of  the  payee's  name, 
whereas  here  the  check  is  a  forgery  throughout.  We  think, 
however,  the  legal  principles  which  must  guide  and  control 
our  judgment  have  been  settled  by  decisions  elsewhere  of  the 
highest  authority. 

In  the  early  case  of  Price  v.  Neal^  3  Burr.  1354,  where  an 
action  of  assumpsit  was  brought  to  recover  back  from  the  in- 
dorsee and  holder  money  which  had  been  paid  to  him  by  the 
drawee  on  two  bills  of  exchange,  one  of  which  was  paid  with- 
out acceptance,  and  the  other  accepted  and  then  paid,  and  on 
both  of  which  it  was  afterwards  discovered  the  drawer's  name 
had  been  forged.  Lord  Mansfield,  after  adverting  to  the  form 
of  action  as  one  in  which  the  plaintiff  could  not  recover  the 
money  unless  it  be  against  conscience  in  the  defendant  to 
retain  it,  said:  "  But  it  can  never  be  thought  unconscientious 
in  the  defendant  to  retain  this  money  when  he  has  once  re- 
ceived it  upon  a  bill  of  exchange  indorsed  to  him  for  a  fair 
and  valuable  consideration,  which  he  had  bona  fide  paid  with- 
out the  least  privity  or  suspicion  of  the  forgery.  Here  was  no 
fraud,  no  wrong.  It  was  incumbent  on  the  plaintiff  to  be 
satisfied  that  the  bill  drawn  upon  him  was  the  drawer's  hand 
before  he  accepted  or  paid  it;  but  it  was  not  incumbent  on 
the  defendant  to  inquire  into  it."  The  authority  of  this  case, 
so  far  as  it  proceeds  upon  the  ground  that  the  drawee  is  bound 
to  know  the  handwriting  of  his  correspondent,  and  as  appli- 
cable to  the  case  of  a  bill  accepted  or  paid  by  the  drawee, 
where  the  drawer's  name  has  been  forged,  has  never  been  que0- 
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tioned,  but  has  been  uniformly  and  abundantly  sustained.  It 
is  because  the  acceptor  is  bound  to  this  knowledge  that  in  an 
action  against  him  the  handwriting  of  the  drawer  need  not  b& 
proved.  The  same  rule  has  been  extended  to  bank  notes  and 
bank  checks,  and  for  precisely  the  same  reason.  A  bank 
which  receives  money  on  deposit,  and  thence  derives  profit,  is 
justly  held  to  the  obligation  to  know  the  signatures  of  its 
depositors  to  their  checks,  and  if  it  pays  in  mistake  a  forged 
check  there  is  no  reason  why  the  loss  should  be  shifted  to 
another  innocent  party  upon  whom  the  law  casts  no  such  obli- 
gation, and  who,  upon  the  faith  of  such  payment,  has  parted 
with  his  own  money,  or  been  placed  in  a  worse  position  than 
he  would  have  been  but  for  such  payment. 

Another  instance  of  the  application  of  the  same  principle  is 
found  in  Smith  v.  Mercery  6  Taunt.  76.  There  the  acceptance 
was  forged,  and  the  bill  paid  at  maturity  to  a  holder  for  value^ 
by  the  bankers  of  the  acceptor  where  he  kept  his  cash,  and 
where,  by  the  forged  acceptance,  it  was  made  payable.  The 
forgery  was  discovered  a  week  afterwards,  and.  notice  given  to 
the  defendant,  but  it  was  held  that  the  bankers  were  not  enti- 
tled to  recover.  The  strongest  instance,  perhaps,  of  the  en- 
forcement of  the  rule  is  that  of  Levy  v.  Bank  of  the  United 
States,  1  Binn.  27,  S.  C,  4  Dall.  234,  where  one  Thomas  passed 
to  the  plaintiff,  Levy,  a  check  for  two  thousand  six  hundred 
dollars  on  the  bank,  purporting  to  be  drawn  by  Charles  Whar- 
ton, in  favor  of  Thomas  or  bearer.  The  plaintiff  sent  his  clerk 
to  the  bank  with  the  check,  and  it  was  received  by  the  teller,^ 
and  entered  to  Levy's  credit  in  his  bank-book  as  cash.  A  few 
hours  afterwards,  on  the  same  day,  it  was  discovered  that 
Wharton's  name  had  been  forged  by  Thomas,  and  notice 
thereof  was  given  to  Levy,  and  yet  the  loss  was  thrown  upon 
the  bank. 

In  every  stage  of  the  case,  which  underwent  three  several 
arguments  in  different  courts,  the  decisions  were  in  favor  of 
Levy.  The  entry  in  his  book  as  cash  was  treated  as  payment 
of  the  check  by  the  bank,  and  upon  the  authority  of  Price  v. 
Nealy  supra,  it  was  held  to  be  the  duty  of  the  bank  to  know  the 
handwriting  of  its  depositor,  and  having  paid  the  check  to  a 
holder  for  value,  who  had  no  suspicion  of  the  forgery,  it  must 
bear  the  loss. 

In  another  case,  United  States  Bank  v.  Bank  of  Georgia^ 
10  Wheat  333,  bank  notes  issued  by  the  Bank  of  Georgia, 
which  had  been  fraudulently  altered  in  course  of  circulation,. 
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found  tbeir  way  into  the  bank  of  the  United  States,  and  the 
latter  presented  them  to  the  former,  who  received  them  as 
genuine,  and  placed  them  to  the  general  account  of  the  latter 
as  cash  by  way  of  general  deposit.  The  forgery  was  discov- 
ered  nineteen  days  thereafter,  and  it  was  decided  by  the 
supreme  court  of  the  United  States  the  loss  must  fall  on  the 
Bank  of  Georgia,  whether  the  transaction  be  regarded  as  s 
payment  or  an  acceptance  of  the  notes.  Mr.  Justice  Story, 
who  delivered  the  opinion  of  the  court  in  that  case,  reviewed 
all  the  authorities,  and  held  that  the  receipt  by  a  bank,  of 
forged  notes  purporting  to  be  its  own,  must  be  deemed  an 
adoption  of  them,  as  it  has  the  means  of  knowing  whether 
they  are  genuine  or  not;  "  and  in  respect  to  persons  equally 
innocent,  where  one  is  bound  to  know  and  act  upon  his  knowl* 
edge,  and  the  other  has  no  means  of  knowledge,  there  seems 
to  be  no  reason  for  burdening  the  latter  with  any  loss  in  exon- 
eration of  the  former.  There  is  nothing  unconscientious  in 
retaining  the  sum  received  from  the  bank  in  payment  of  such 
notes,  which  its  own  acts  have  deliberately  assumed  to  be 
genuine." 

In  a  more  recent  case.  Bank  of  SL  Albans  v.  Farmers^  and 
Merchants*  Bank,  10  Vt.  141  [83  Am.  Dec.  188],  the  same  doc- 
trine has  been  affirmed  and  enforced  by  the  supreme  court  of 
Vermont.  There,  a  check  upon  the  bank  of  St.  Albans,  in 
favor  of  one  Wilson  or  bearer,  was  purchased  by  another  bank 
from  the  alleged  payee,  an  entire  stranger,  who  indorsed  it  in 
the  name  of  Wilson,  and  it  was  paid  on  presentment  by  the 
bank  on  which  it  was  drawn.  It  was  subsequently  discovered 
that  the  name  of  the  maker,  who  was  the  president  and  a  cus- 
tomer of  the  bank,  was  a  forgery,  and  a  like  result  attended 
the  effort  to  recover  back  the  money.  We  may  also  refer  to 
the  case  of  Bernheimer  v.  Marshally  2  Minn.  78  [72  Am.  Dec. 
79],  for  a  very  clear  and  well-reasoned  decision  upon  the  same 
subject,  and  to  the  same  effect. 

The  facts  as  well  as  the  principles  of  these  cases  have  been 
cited  with  some  particularity,  because  of  their  close  resem- 
blance, in  many  instances,  to  those  of  the  case  at  bar.  In  our 
opinion,  the  case  before  us  falls  within  the  general  doctrines 
settled  by  these  authorities,  and  is  distinguishable  from  that 
class  of  cases  where  forged  securities  of  third  persons  have 
been  received  in  payment,  as  well  as  from  those  which  have 
established  the  rule,  that  if  a  party  pays  money  under  a  mis- 
take of  the  real  facts,  and  no  laches  are  imputable  to  him  in 
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respect  of  bis  omitting  to  avail  himself  of  the  means  of  knowl- 
edge within  his  power,  he  may  recover  it  back.  Nor  is  the 
rule  of  commercial  law,  that  no  title  can  be  acquired  through 
n  forged  indorsement,  which  was  specially  relied  on  by  the 
appellee's  counsel  in  argument,  and  was  the  ground  upon 
whicli  the  court  below  proceeded  in  granting  the  plaintiff's 
first  prayer,  applicable  here.  The  rule  as  stated  is  no  doubt 
clearly  settled,  but  its  very  statement  shows  it  can  have  no 
bearing  on  such  a  case  as  the  present.  It  presupposes  a  gen- 
uine negotiable  instrument,  the  title  to  which  can  be  trans- 
ferred by  a  valid  indorsement;  but  it  is  a  solecism  to  say  any 
title  can  be  acquired  to  that  which  has,  in  fact,  no  existence. 
The  indorsee  of  a  check  or  note  to  which  the  maker's  name  is 
forged  of  course  acquires  no  title  from  an  indorsement,  and 
no  rights  as  against  any  one,  where  the  indorsement  is  made 
to  him  directly  by  the  forger  or  his  accomplice;  and  it  mat- 
ters not,  in  such  case,  what  may  be  the  form  of  the  forged  in- 
strument, whether  payable  to  order  or  bearer.  It  is  therefore 
perfectly  immaterial  to  the  rights  of  the  parties  to  this  suit 
whether  the  name  John  S.  Hillan,  the  payee  in  the  check,  was 
a  fictitious  name  inserted  by  the  forger,  and  indorsed  thereon 
by  the  person  who  deposited  the  check  with  the  defendant,  or 
was  the  genuine  name  of  the  criminal  thus  acting.  In  neiUier 
case  could  the  defendant  have  derived  any  title  by  such  in- 
dorsement; and  in  the  sense  of  acquiring  title  from  one  capa- 
ble of  transferring  the  paper,  it  cannot  be  pretended  the 
defendant  was  a  bona  fide  holder.  The  appellant's  defense 
does  not  rest  upon  this  ground.  Its  legitimate  defense  is, 
that,  in  entire  innocence,  and  without  suspicion  of  the  forgery, 
it  received,  in  the  course  of  business,  a  forged  check  on  deposit, 
and  sent  it  through  the  regular  channel  of  communication  for 
payment  to  the  plaintiff,  on  whom  it  purported  to  be  drawn, 
and  upon  whom  the  law  cast  the  duty  and  obligation  of  know- 
ing the  maker's  signature;  that  the  plaintiff  adopted  it  as 
genuine,  and  actually  paid  it  to  the  defendant,  and  after  such 
recognition  and  payment,  and  on  the  faith  thereof,  the  de- 
fendant paid  over  a  large  part  of  the  money  to  the  same  party 
who  had  made  the  deposit.  Apart  from  any  other  facts  or  con- 
siderations than  these,  there  is  in  the  language  of  the  authori- 
ties cited  nothing  unconscientious  in  the  defendant's  retaining 
the  money,  and  no  reason  why  the  loss,  as  between  parties 
thus  equally  innocent  and  equally  deceived,  but  where  one  is 
bound  to  know  and  act  upon  his  knowledge,  and  the  other 
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has  no  means  of  knowledge,  should  be  thrown  upon  the  latter 
in  exoneration  of  the  former.  The  safest  rule  for  the  com- 
mercial public,  as  well  as  that  most  consistent  with  justice,  is 
to  allow  the  loss  to  remain  where,  by  the  course  of  businesSi 
it  has  been  placed.  Nor  is  the  argument  sound,  that  the  de- 
fendant was  placed  in  no  worse  position  in  consequence  of  the 
plaintiff's  payment  of  this  check,  because  by  receiving  and 
treating  it  as  a  deposit  in  cash,  it  assumed  to  take  the  risk  of 
its  genuineness  as  between  itself  and  the  depositor,  or  parties 
whom  he  might  have  induced  to  advance  money  or  give  him 
credit  upon  the  faith  of  the  statement  in  the  bank-book  deliv- 
ered to  him  at  the  time  the  dejKMsit  was  made.  How  far  the 
defendant  might  have  been  estopped  from  denying  its  respon- 
sibility to  those  who  might  have  dealt  with  the  party  calling 
himself  Hillan  on  the  faith  of  this  representation  of  a  deposit  to 
his  credit  as  cash,  it  is  not  necessary  to  inquire.  Such  a  case 
might  depend  on  a  variety  of  considerations,  and  will  be  sea- 
sonably decided  when  it  arises.  It  is  sufficient  for  our  present 
decision  to  say  that  no  such  question  is  presented  by  this 
record.  The  payment  here  was,  in  fact,  made  to  the  same 
party  who  made  the  deposit,  the  forger  himself  or  his  confed- 
erate; and  in  our  judgment,  it  is  very  clear  the  defendant 
had  the  right,  as  between  itself  and  this  party,  to  instruct  its 
officers,  notwithstanding  the  entry  to  his  credit  as  cash,  not  to 
allow  the  account  to  be  drawn  upon,  until  it  was  first  ascer- 
tained that  the  deposited  check  was  good,  or  had  been  paid. 
Having  done  so,  and  having  in  fact  paid  to  such  party  after 
the  check  had  been  paid  by  the  plaintiff,  it  is  impossible  to 
say  the  defendant  has  not  been  placed  in  a  worse  position  in 
consequence  of  such  payment  by  the  plaintiff. 

It  follows  from  these  views  there  was  error  in  granting  the 
plaintiff's  first  prayer,  and  for  this  error  the  judgment  must  be 
reversed.  The  remaining  inquiry  is,  Ought  the  case  to  be  sent 
back  for  a  new  trial?  Upon  this  question  we  have  already,  in 
a  measure,  indicated  our  opinion.  It  has  been  the  uniform 
practice  of  this  court  to  refuse  a  procedendo  where  it  is  appar- 
ent from  the  record  the  plaintiff  is  not  entitled  to  recover,  in 
view  of  the  law  of  the  case  pronounced  by  the  appellate  tribu- 
nal. What  that  law  in  the  present  case  is  upon  the  undisputed 
facts,  we  have  already  determined.  The  two  grounds  upon 
which  it  is  supposed  the  plaintiff  is  entitled  to  recover,  inde- 
pendently of  the  law  thus  announced,  are  stated  in  its  second 
and  third  prayers,  which  were  rejected  by  the  court  below. 
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The  first  places  the  plaintiff's  right  to  recover  solely  upon 
the  ground  that  the  jury  might  find  from  the  evidence  that 
there  was  a  general  and  well-established  usage  of  the  banks 
in  Baltimore,  to  the  effect  that  where  one  bank  sends  to  the 
clearing-house  a  check  on  another  bank,  payable  to  6rder,  and 
purporting  to  be  indorsed  by  the  payee,  the  bank  sending  it 
guarantees  the  indorsement  of  the  check  to  be  the  genuine  in- 
dorsement of  such  payee.  We  need  not  stop  to  inquire  whether 
there  is  evidence  proper  to  be  submitted  to  the  jury  of  the  ex- 
istence of  such  usage,  because  we  have  shown  it  was  immate- 
rial to  the  rights  of  these  parties  whether  the  indorsement  of 
Hillan's  name  was  genuine  or  fictitious,  the  drawer's  name 
being  a  forgery.  The  proposition  that  the  plaintiff  could  re- 
cover in  this  case,  upon  the  basis  of  such  supposed  guaranty, 
assumes  that  the  obligation  of  knowing  the  handwriting  of 
Abbott  was  thrown  as  much  upon  the  defendant,  who  had  no 
means  of  such  knowledge,  as  upon  the  plaintiff,  who  had  the 
means  and  who  was  in  law  presumed  to  know  his  signature, 
and  is  in  direct  conflict  with  the  authorities  before  cited. 

The  second  ground  proceeds  upon  the  theory  that  there  was 
a  general  and  well-known  usage  among  the  banks  in  the  city 
of  Baltimore  not  to  receive  on  deposit  a  check  drawn  upon 
another  bank  from  the  alleged  payee,  unless  he  is  known  to 
some  of  its  officers,  or  is  introduced  or  identified  by  some  per- 
son so  known;  that  the  party  calling  himself  Hillan,  the  forger, 
or  his  confederate,  was  entirely  unknown  to  the  officers  of  the 
defendant,  and  they  did  not  take  the  precaution  of  requiring 
any  evidence  of  identity;  that  the  defendant's  cashier,  on 
hearing  the  fact  that  the  check  had  been  received  from  a 
stranger,  directed  the  teller  not  to  permit  the  party  to  draw  on 
the  deposit  until  the  check  had  been  paid  by  the  plaintiff,  and 
then  sent  the  check  through  the  clearing-house  in  the  usual 
way,  without  notice  to  the  plaintiff  of  the  circumstances  under 
which  it  was  received  and  held;  and  it  is  insisted  that  if  the 
jury  found  this  usage  and  these  facts  in  connection  with  those 
stated  iu  the  first  prayer,  and  that  by  this  negligence  of  the 
defendant  in  so  receiving  the  check  and  sending  it  to  the  clear- 
ing-house for  payment,  the  forger  was  enabled  to  consummate 
his  intended  fraud,  the  plaintiff  is  entitled  to  recover. 

In  our  opinion,  the  question  of  negligence  as  affecting  the 
rights  and  determining  the  responsibility  of  these  two  banks 
in  this  transaction  must  stand  on  grounds  entirely  inde- 
pendeni  of  the  supposed  usage  not  to  receive  deposits  from 
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fitrangers  without  identification.  The  defendant's  officers  do 
not  admit  knowledge  of  any  such  custom,  and  aver  that  no 
such  uniform  practice  has  been  adopted  by  their  bank.  But 
the  whole  object  and  purpose  of  this  practice  in  each  bank 
where  it  prevails  is  obviously  protection  and  security  for  itself, 
and  not  of  other  banks  with  which  it  has  dealings.  The  de- 
fendant had  a  clear  legal  right  to  receive  this  check  on  deposit 
as  it  did,  and  if  it  acted  negligently  in  so  doing,  or  had  cashed 
the  check  at  once  instead  of  receiving  it  on  deposit,  it  certainly 
would  have  incurred  the  risk  of  loss  to  itseK;  but  we  cannot 
perceive  how  this  could  help  the  plaintiff's  case  or  excuse  its 
own  negligence  in  law,  or  enable  it  to  escape  the  consequences 
of  its  failure  to  detect  the  forgery  of  its  customer's  name,  when 
the  check  was  presented  to  it  for  payment.  It  certainly  would 
be  very  unsafe  to  decide  that  a  bank  can  be  excused  for  the 
negligent  performance  of  the  duty  imposed  by  law  of  examin- 
ing its  customer's  signature  to  a  check,  because  the  innocent 
holder,  happening  to  be  another  bank,  has  merely  failed,  in 
receiving  it,  to  observe  a  usage  or  practice  adopted  for  its  own 
security.  Their  own  interests  will  prompt  banks  to  adopt 
proper  precautions  in  receiving  deposits  as  well  as  in  paying 
out  money,  but  something  more  is  required  than  the  mere 
non-observance  of  the  usage  here  attempted  to  be  set  up,  in 
order  to  throw  the  loss  in  this  case  upon  the  defendant  in 
exoneration  of  the  plaintiff.  So  that  at  last  the  question  pre- 
sented resolves  itself  into  this:  Can  it  be  said,  as  matter  of 
law,  that  the  sending  of  this  check  through  the  clearing-hoose, 
and  the  failure  to  communicate  to  the  plaintiff  the  fact  that 
it  was  received  from  a  stranger,  amount  to  such  negligence  as 
will  throw  the  loss  upon  the  defendant?  or  ought  a  jury  to  be 
permitted,  from  these  facts  or  any  circumstances  disclosed  in 
evidence,  to  infer  such  negligence,  and  find  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed? 

It  was  at  one  time  held  in  cases  where  bills,  notes,  or  other 
securities  transferable  by  delivery  were  lost  or  stolen,  that  it 
was  a  sufficient  defense  to  an  action  by  the  holder  for  value 
that  he  had  received  them  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  careful  and  prudent  man; 
but  the  English  decisions  following  that  of  CHU  v.  Cvbitt^  3 
Barn.  &  C.  466,  adopting  this  doctrine,  were  subsequently  over- 
ruled, and  Lord  Denman,  in  Ooodman  v.  Harvey^  4  Ad.  &  B. 
870,  has  said:  '^  I  believe  that  we  are  all  of  opinion  that  groBB 
negUgenoe  only  woold  not  be  a  sufficient  answer  where  the 
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party  has  given  a  consideration  for  the  bill.  Gross  negligence 
may  be  evidence  of  malafideSj  but  it  is  not  the  same  thing. 
We  have  shaken  off  the  last  remnant  of  a  contrary  doctrine. 
Where  the  bill  has  passed  to  the  plaintiff  without  any  proof 
of  bad  faith,  there  is  no  objection  to  his  title."  The  weight  of 
American  authority  is  to  the  same  effect:  Murray  v.  Lardner^ 
2  Wall.  110. 

We  do  not  mean  to  adopt  this  law  as  applicable  in  all  its 
bearings  to  a  case  like  that  now  before  us,  or  to  decide  .that  a 
case  may  not  arise  in  which  bank  officers  and  agents  may,  in 
receiving  a  check,  act  in  a  manner  so  grossly  negligent,  even 
without  mala  fides,  or  by  their  conduct  so  mislead  and  lull 
into  security  the  bank  called  upon  to  pay  as  to  excuse  its 
failure  to  immediately  detect  the  forgery,  and  where  a  jury 
may  very  properly  be  allowed  to  pass  upon  such  conduct  and 
negligence  as  most  essentially  facilitating  the  fraud,  and  oc- 
casioning the  loss,  and  find  a  verdict  accordingly.  But  in 
view  of  the  long  series  of  decisions  settling  the  law  so  as  to 
protect  innocent  holders  for  value,  a  much  stronger  case  must 
be  made  out  than  is  presented  by  this  record.  There  is  no 
pretense  of  bad  faith  on  the  part  of  the  defendant.  It  received 
the  check  in  the  ordinary  course  of  business,  and  sent  it  through 
the  usual  channel  for  payment.  We  cannot  sanction  so  loose 
a  doctrine  as  to  hold  that  the  fact  that  it  came  through  the 
clearing-house  affords  any  shadow  of  excuse  to  the  plaintiff. 
The  law  attaches  no  sanctity  to  this  source  of  communication, 
and  none  in  fact  can  be  imputed  to  it.  The  legal  effect  of 
what  was  done  here,  as  in  every  case  of  presentment  and  de- 
mand, is  this:  the  defendant  said  to  the  plaintiff,  "  We  hold 
this  check  on  your  bank,  purporting  to  be  drawn  by  one  of 
your  customers,  and  demand  its  payment";  and  it  can  make 
no  difference  through  what  source  this  demand  was  made, 
whether  by  letter,  or  by  special  messenger,  or  through  the 
clearing-house. 

The  appearance,  acts,  and  conduct  of  the  party,  both  when 
he  made  the  deposit  and  when  he  drew  out  the  money,  fail  to 
exhibit,  so  far  as  the  proof  discloses,  anything  affording  rational 
grounds  of  suspicion  of  the  forgery.  The  direction  of  the  de- 
fendant's cashier  to  its  teller  imports  nothing  more  than  proper 
precaution  on  his  part  to  protect  his  own  bank  from  loss  con- 
sequent in  his  mind  from  the  risk  incurred  in  receiving  the 
check  from  a  stranger.  There  was  nothing,  therefore,  to  be 
oommunicated  important  for  the  plaintiff  to  know,  unless  it  be 
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determined  that  in  every  case  where  a  check  is  received  from 
a  stranger  it  is  the  legal  duty  of  the  holder  to  conimunicate 
this  fact  to  the  bank  on  which  it  is  drawn  before  or  at  the  time 
of  its  presentment  and  demand  for  payment,  and  that  the  fail- 
ure to  do  this  is  negligence  or  evidence  of  negligence  affecting 
his  right  to  retain  the  money  paid  upon  the  check,  in  case  it 
should  afterwards  be  discovered  to  be  a  forgery.  We  are  not 
prepared  to  lay  down  so  stringent  a  rule  as  this.  Indeed,  it  is 
difficult  to  perceive  of  what  service  this  knowledge  would  hare 
been  to  the  plaintiff,  unless  we  assume  it  had  the  means  of 
knowing,  not  only  Mr.  Abbott's  signature,  but  was  familiar 
with  his  business,  and  knew  all  the  parties  with  whom  he  had 
dealings,  and  to  whom  it  became  necessary  for  him  to  give 
checks;  and  if  it  had  such  knowledge,  the  fact  to  whom  this 
check  was  given  was  as  effectually  imparted  from  the  face  of 
the  paper  itself  as  it  could  have  been  by  any  written  or  verbal 
communication  from  the  defendant.  But  if  it  should  be  held 
the  non-communication  of  this  fact  or  any  circumstances  at- 
tending the  whole  transaction  was  negligence  or  evidence  of 
negligence  in  the  defendant,  what  can  be  said  of  the  conduct 
of  the  plaintiff,  not  only  in  paying  the  check,  but  in  retaining 
it  for  a  week,  and  in  the  mean  time  allowing  Abbott's  account 
to  be  overdrawn,  from  day  to  day,  to  a  large  amount,  without 
notice  to  him  of  that  fact,  so  as  to  lead  to  a  more  speedy  detec- 
tion of  the  crime,  the  arrest  of  the  forger,  and  recovery  of  the 
money  which  the  defendant  had  paid  to  him?  The  chance  of 
discovering  the  criminal  and  recovering  the  money  was  cer- 
tainly diminished  by  each  day's  delay,  and  if  the  negligence 
of  either  party,  apart  from  the  legal  obligation  resting  upon 
the  plaintiff  to  know  Abbott's  signature,  can  be  regarded  as 
most  essentially  facilitating  the  fraud,  and  occasioning  the 
loss,  and  the  liability  therefor  could  be  thereby  determined, 
we  should  be  forced  to  say  the  superior  negligence  was  upon 
the  plaintiff. 

After  a  careful  and  patient  examination,  both  of  the  law  and 
the  facts  of  the  case,  we  are  satisfied  there  is  no  ground  for  a 
procedendo.  The  case,  in  short,  in  all  its  features,  demonstrates 
the  propriety  of  the  rule  established  by  the  authorities  we  have 
cited.  We  are  fully  aware  of  the  importance  of  so  settling 
and  applying  the  law  as  not  to  facilitate  the  success  of  fraudsi 
and  of  the  difficulty  of  detecting  the  skillful  forgeries  unfortu- 
nately so  prevalent  in  recent  times.  But  the  law  has  fastened 
the  obligation  of  knowing  the  signatures  of  its  customers  upon 
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the  bank  which  receives  their  money  on  deposit,  and  under- 
takes to  pay  it  out  on  their  checks.  Greater  safeguards  and 
precautions  must  be  devised  and  adopted  by  banks  to  ascertain, 
before  payment,  the  genuineness  of  checks  drawn  upon  them. 
The  primary  obligation  and  duty  are  there  placed,  and  in  the 
careful  discharge  of  that  duty,  and  in  the  just  severity  of  courts 
in  punishing  to  the  extreme  limits  of  the  law  the  guilty  per- 
petrators of  such  crimes,  the  community  will  find  its  best 
security. 

The  defendant  admits  its  liability  to  the  extent  of  the  $100.15 
still  remaining  in  its  hands,  and  the  judgment  must  be  reversed 
with  costs,  and  judgment  rendered  by  this  court  in  favor  of  the 
appellee  for  that  sum  only. 

Judgment  reversed  with  costs,  and  judgment  for  the  appel- 
lee for  $100.15. 


Bank  Patino  Fobokd  Ohzok  must  Bbak  Loss:  See  Van  Bibber  A  Co.  ▼. 
Bank  qf  Louisiana^  74  Am.  Dec.  442,  note  416;  especially  where  it  has  su- 
perior means  at  hand  to  determine  its  genuineness:  See  note  to  Bank  qfSt, 
Albans  v.  Farmera*  etc  Bank,  33  Id.  192.  Bankers  are  presumed  to  be 
familiar  with  signatures  of  their  customers  or  depositors,  and  are  respon- 
sible for  paying  forged  checks  purporting  to  be  signed  by  them:  Weiaaer  y, 
Deniaon,  61  Id.  731;  note  to  ElUs  v.  Ohio  etc.  T.  Co.,  64  Id.  631;  Van  Bibber 
^  Co,  V.  Bank  qf  Louisiana,  74  Id.  442,  note  446.  The  subject  of  forged 
checks  is  discussed  in  an  extended  note  to  Laborde  y.  Consolidated  Assoda- 
^on,  39  Id.  519-526. 

WuERE  Two  Personh  are  Equally  Innocent,  and  0ns  is  Bound  to 
Know  and  Act  upon  his  Knowledge,  and  the  other  has  no  means  of 
tnowledgo,  the  latter  will  not  be  compelled  to  bear  a  loss  for  the  purpose  of 
exonerating  the  former:  Stout  v.  Benoist,  90  Am.  Dec.  466;  Maynard  ▼.  Fire' 
man's  Fund  Ins,  Co.,  91  I  J.  672.  Of  two  equally  innocent  persons,  that  one 
must  sufifer  whose  act  occasioned  the  loss:  Maple  v.  Kussart,  91  Id.  214; 
AlcCoy  V.  Morrow,  68  Id.  678;  Buiz  v.  Norton,  60  Id.  618. 

Procedendo  will  not  pe  Awarded  where  it  is  apparent  that  plainti£f 
is  not  entitled  to  recover,  as  where  his  claim  is  barred  by  the  statute  of 
limitations:  Mudd  v.  Harper,  54  Am.  Dec.  644. 

The  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Banks  and  bankers  are  bound  to  know  the  signatures  of 
their  customers,  and  they  pay  checks  purporting  to  be  drawn  by  them  at 
their  peril:  Hardy  v.  Chesapeake  Bank,  51  Md.  585.  In  an  action  by  an  in- 
dorsee against  the  maker  of  an  accommodation  note,  the  plaintiff  is  not 
bound  to  inquire  whether  the  note  has  been  applied  to  a  different  purpose 
than  that  for  which  it  was  given;  and  mere  negUgence,  however  gross,  not 
amounting  to  willful  and  fraudulent  bHudness,  while  it  may  be  evidence  of 
mala  Jides^  is  not  the  same  thing:  MaUkmd  v.  Citiunt^  NaL  Bank  etc.,  40  Id. 

Ma 
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Wilson  v.  Millbb, 

[80  MAmTLAHB,  82.] 

OotTBT  Of  Equity  has  No  Juribdictiok  ovbb  Detects  ahd  Iebsovlau- 
TIBS  IN  Sale  Made  bt  Sheriff.  — They  are  cognisable  only  in  the 
court  from  which  the  ezecntion  iasaed,  and  to  which  the  return  was 
made. 

RbXEDT    fob    iBREOtTLABITIES    IN    SheRIFf's    SaLE  —  JURISDICTION. — The 

court  from  which  the  execution  issued,  and  to  which  return  was  made,  is 
competent  to  afford  a  projier  and  adequate  remedy  for  irregularities  in 
a  sheriff's  sale  under  such  execution,  by  setting  aside  the  sale,  upon  mo- 
tion made  at  a  proper  time,  and  supported  by  evidence  of  the  irregularity 
assailed. 

iBREauLARrriBS  IN  Sheriff's  Sale  cannot  be  Made  Subject-matter  fob 
Injunction. 

Insufficient  Grounds  for  Injunction. — Fraudulent  misrepresentations 
of  a  vendor  of  real  property  at  the  time  of  sale,  that  he  had  an  undis- 
puted title,  etc.,  are  not,  after  the  vendor's  decease,  and  after  an  ad- 
ministrator's execution  sale  of  the  property  for  the  unpaid  purchase- 
money,  sufficient  grounds  for  granting  an  injunction  in  the  premises,  as 
to  perpetually  enjoin  the  judgment  upon  which  the  execution  issued,  etc 

Administrator  may  Purchase  for  Himself  at  Execution  Sale.  An 
administrator  who  has  recovered  judgment  for  the  unpaid  purchase- 
money  of  a  house  and  lot  sold  by  his  intestate  may  purchase  the  same, 
sold  by  the  sheriff  under  an  execution  to  enforce  the  judgment,  and  be 
entitled  to  the  same  protection  as  if  he  were  a  stranger  to  all  the  parties. 
He  should  not  be  regarded  as  a  purchaser  in  his  representative  capacity. 

Courts  Go  Very  far  in  Favorino  and  Maintaining  TniiBs  of  Pur- 
chasers UNDER  Judicial  Sal£.s.  Thus  purchasers  under  subsisting 
judgments  and  docrecs  acquire  a  good  title,  although  such  judgments 
and  decrees  may  afterwards  bo  reversed;  and  fraud  on  the  part  of  others 
will  not  affect  or  taint  the  title  of  an  innocent  purchaser  at  a  judicial 
sale. 

Heirs  of  Intestate  are  not  Re^^ponsible  for  his  Debts. 

Liability  for  Purchase-money  where  No  Titlbcan  be  Given. — Where 
M.  paid  B.  money  on  account  of  property  which  M.  purchased  of  B., 
and  to  which  B.  could  give  no  title,  although  he  represented  to  M.  that 
it  was  unclouded,  and  B.  afterwards  died,  the  money  so  paid  is  a  chaige 
primarily  against  B.'s  personal  estate.     His  heirs  are  not  liable  for  it. 

Miller  purchased  of  Bunnell  by  parol  agreement  a  house 
and  lot  for  nine  hundred  dollars,  to  be  paid  from  time  to  time 
as  convenient  to  Miller,  to  whom,  on  the  payment  of  the  en- 
tire purchase-money,  the  property  was  to  be  conveyed  in  fee  by 
a  clear  and  undisputed  title.  At  the  time  of  making  the  agree- 
ment, a  part  of  the  purchase-money  was  paid  by  Miller,  who 
shortly  afterwards  entered  into  possession.  Other  payments 
were  subsequently  made.  Some  time  afterwards  Bunnell  died, 
leaving  children.  Wilson  was  appointed  his  administrator, 
and  as  such  recovered  judgment  against  Miller  for  the  unpaid 


Ool  1868.]  Wilson  v.  Millkb,    '  669 

purohase-money.  Execution  was  iflsued  thereon,  and  the  prop- 
erty was  sold,  and  purchased  by  Wilson  for  the  debt,  interest, 
and  costs.  Wilson  applied  for  a  writ  of  possession,  upon 
Miller's  refusal  to  surrender  the  property.  Miller  filed  a  bill 
against  the  administrator  and  heirs  at  law  of  Bunnell,  alleging 
these  facts,  and  charging  fraudulent  misrepresentations  to  him 
by  Bunnell  at  the  time  of  the  sale,  as  to  his  having  an  undis- 
puted title  to  the  property,  when  in  fact  he  had  none,  and  also 
irregularities  and  defects  in  the  proceedings  of  the  sheriff,  by 
whom  the  sale  to  Wilson  was  made.  The  bill  prayed  for  an 
injunction  to  restrain  the  execution  of  the  writ  of  possession, 
and  perpetually  to  enjoin  the  judgment  recovered  against 
Miller,  and  for  a  decree  declaring  the  original  sale  to  him  void 
for  fraud  and  want  of  consideration,  and  that  the  money  paid 
by  him  be  refunded,  and  for  general  relief.  The  injunction 
was  issued  as  prayed  for.  Answers  were  filed  by  the  adult 
defendants  denying  the  material  allegations  of  the  bill,  and 
the  minors  answered  answered  by  guardian  ad  litem.  Other 
facts  are  stated  in  the  opinion. 

Frank  H,  Stockett  and  C.  C.  Magrvder^  for  the  appellants. 
No  appearance  for  the  appellee. 

By  Court,  Bbent,  J.  This  appeal  is  from  an  order  of  the 
circuit  court  overruling  a  motion  to  dissolve  an  injunction, 
and  continuing  it  until  final  hearing. 

We  have  examined  the  bill  of  complaint,  and  the  exhibits, 
and  think  that  the  injunction  should  have  been  refused  in  the 
first  instance,  and  the  bill  dismissed. 

The  alleged  irregularities  and  defects  in  the  proceedings  of 
the. sheriff,  by  whom  the  sale  to  Wilson  was  made,  are  ques- 
tions within  the  cognizance  only  of  the  court,  fix>m  which  the 
execution  issued,  and  to  which  the  return  was  made.  It  was 
entirely  competent  for  that  court  to  afford  a  proper  and  ade-  ' 
quate  remedy  by  setting  aside  the  sale,  upon  motion  made  at 
a  proper  time,  and  supported  by  evidence  of  an  absence  of 
proper  notice,  or  other  formality  required  in  sales  of  that  de- 
scription. Courts  of  equity  have  no  jurisdiction  to  try  such 
questions,  and  they  cannot  be  made  the  subject-matter  of  an 
injunction:  Waters  v.  DuvaUy  6  Gill  Sl  J.  76;  LMU  v.  Price^  1 
Md.  Ch.  182;  NeUm  v.  Turner,  2  Id.  73;  Norr%$  v.  OampbMj 
S7  Md.  688. 

The  fraudulent  misrepresentations,  charged  as  having  been 
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made  by  Bunnell  to  Miller  at  the  time  of  the  sale  in  1859,  of 
the  lot  in  question,  as  regards  his  having  a  clear  and  undis- 
puted title,  when  in  fact  he  had  none,  are  no  sufiScient  ground 
for  granting  an  injunction  in  the  condition  in  which  the  case 
stood  at  the  time  of  filing  the  bill.  Wilson  had  purchased 
the  property  under  an  execution  issued  upon  a  judgment 
rendered  for  an  alleged  balance  of  the  purchase-money  due, 
had  paid  the  money,  and  the  judgment  had  been  satisfied. 
If,  as  Miller  alleges,  he  had  never  obtained  any  title  to  it,  and 
Bunnell  could  give  him  none,  he  is  certainly  not  injured,  and 
has  lost  nothing  by  the  sale.  If  the  property  were  sold  to 
him  by  a  party  who  had  no  title,  and  the  same  property 
under  the  operation  of  a  judgment  is  sold  for  the  identical 
purchase-money,  and  realizes  an  amount  sufficient  to  pay  ofiF 
the  judgment,  he  in  fact  pays  no  part  of  the  debt.  Accx>rding, 
then,  to  the  theory  of  the  complainant,  that  Bunnell  had  no 
title  to  the  property,  and  could  give  him  none,  it  is  difficult  to 
perceive  how  he  was  injured  by  the  sale  to  Wilson,  in  so  far 
at  least  as  to  require  the  interference  of  a  court  of  equity. 

Although  Wilson  happened  to  be  the  administrator  of  Bun- 
nell, he  is  not  to  be  regarded  as  a  purchaser  in  his  representa- 
tive capacity.  He  had  an  undoubted  right  to  become  the 
purchaser,  and  as  such,  so  far  as  this  record  discloses,  is  en- 
titled to  as  much  protection  under  the  law  as  if  he  were  a 
stranger  to  all  the  parties.  The  courts  go  very  far  in  favoring 
and  maintaining  the  titles  of  purchasers  under  judicial  sales, 
and  there  is  no  part  of  the  law  upon  which  the  adjudications 
have  been  more  uniform  and  conclusive:  Tondinson  v.  Devote^ 
1  Gill,  345;  Mandhan  v.  Sammon^  3  Md.  463;  Elliot  v.  Knotty 
14  Id.  121.  Thus  it  is  held  that  purchasers  under  subsisting 
judgments  and  decrees  acquire  a  good  title,  although  such 
judgments  and  decrees  may  afterwards  be  reversed:  8  Coke, 
746;  Magruder  v.  Peter,  11  Gill  &  J.  242;  Ward  v.  HoUins,  14 
Md.  166,  and  the  authorities  there  cited.  And  fraud  on  the  part 
of  others  will  not  aflfect  or  taint  the  title  of  an  innocent  pur- 
chaser at  a  judicial  sale:  Spindler  v.  AtkinsoUy  3  Id.  422  [56 
Am.  Dec.  755].  In  view  of  this  doctrine,  the  title  acquired 
by  Wilson,  the  appellant,  under  the  sale  disclosed  by  the  bill 
and  exhibits,  must  be  held  to  be  good  as  against  the  appellee. 
By  virtue  of  it,  he  is  entitled  to  possession,  and  the  injunction 
should  not  have  been  granted  in  this  case  to  stay  the  writ  of 
possession,  which  had  been  asked  for  by  his  petition  to  th« 
circuit  court 
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If  Miller,  as  stated  in  his  bill  of  complaint,  has  paid  a  con- 
siderable sum  of  money  to  Bunnell  in  his  lifetime,  on  account 
of  this  fraudulent  sale  to  him  of  property  to  which  Bunnell 
could  not  give  a  title,  he  cannot  recover  it  under  this  bill.  The 
debt,  assuming  it  to  be  due,  is  a  charge  against  Bunnell's  es- 
tate, and  is  one  for  which  his  personalty  is  primarily  liable. 
The  heirs  of  Bunnell,  who  are  made  parties  to  this  bill,  are 
not  responsible  for  his  debts,  and  as  this  is  not  a  creditor's  bill 
alleging  the  insolvency  of  the  personal  estate,  and  seeking  to 
charge  the  realty  with  the  payment  of  his  debts,  relief  cannot 
be  obtained  against  them. 

The  order  of  the  court  below  will  be  reversed,  and  the  bill 
dismissed  with  costs. 

Order  reversed  and  bill  dismissed. 


Shxbdt*8  Sals,  Imfbaohicsiit  ov,  on  MonoKx  See  CfrkwM  v.  8t<mgkionf 
S4  Am.  Deo.  409. 

PiTBOHAflX    BT  ADMINIBTBATOa   AT   ShXRUV's    SaLB    OV    mS   InTSSTATB'S 

RiALTT:  See  note  to  Teaekd  v.  LUe^field,  90  Am.  Deo.  209;  Martin  v.  YTyti- 
etiop,  74  Id.  209. 

PuBCHASSBS  AT  JUDICIAL  Salis,  Couktb  WILL  Pbotiot:  See  Codh^  V. 
Cole,  92  Am.  Dec  683^  note  688;  note  to  C<nvfUh  ▼.  State  Bank,  86  Id.  797| 
Ayrts  V.  Duj^rty,  86  Id.  657. 

Debts  or  Ancbstob,  Hsots'  Liabilitt  fok:  See  Brown  ▼.  Baa^crd,  52 
Am.  Dec.  559;  Tkknor  ▼.  ffarria,  40  Id.  186;  extended  note  to  Shannon't 
Heirs  y.  Dillon,  48  Id.  395,  S96,  discosBing  the  eubjeot 

Equht  will  IimBnEKi  bt  iNJimcnoif  to  Stat  Paogbidircw  at  Law^ 
WHIN:  See  PoOods  ▼.  OUberi,  60  Am.  Deo.  732;  note  788. 


Israel  v.  Israel. 

[80  M 4BTLAKD,  120.] 

Tbhantb  in  Ck>iacoN  abb  Jointly  Sbisbd  ov  Entqui  Ebxaxi,  sad  eaoh  has 
an  equal  right  of  entry  and  poesession. 

PaSSUMFnON  is,  that  PoB8B88ION  ov  OnB   TbNANT  in  CtoXMON  18  POflSflS- 

sioN  or  All,  and  this  oan  be  rebutted  only  by  proof  of  an  actual  ouster. 
Onb  Tenant  in  Ck>iCMON  is  not  Liablb  to  his  Ck>-TBNANTB  vok  Usb  and 

Oooupation  of  the  common  property,  unices  there  has  been  an  actual 

ouster  of  his  co-tenants. 
Onb  Tbnant  in  Common  will  bb  Hbld  to  Aooount  to  ms  Co-TBNANn^ 

where  he  has  ousted  them,  and  received  the  rents  and  profits.    So^ 

where  he  acts  as  bailiff  for  the  others,  or  is  otherwise  in  the  ezdusiye 

perception  of  the  rents  of  the  common  property. 
Itbms  or  E3LPBN8B  Inoubbbd  bt  Tenant  in  Common  to  Gbatdt  ho 

Tastb^  and  to  contribute  to  his  convenience,  but  not  for  the  preeerv»> 
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tion  of  tha  WMnmon  property,  cannot  be  allowed  to  him  aa  an  eqiiHalilo 
lien  Qpon  anch  property  on  the  hearing  of  a  bill  for  a  partition  or  sale 
of  it 

The  bill  of  complaint  in  this  case  was  filed  by  the  appel- 
lees, Edward  Israel  and  wife,  against  William  H.  Israel  and 
others.  The  father  of  the  parties  to  this  cause  was  Fielder 
Israel,  who  owned  a  house  and  lot  which  he  devised  to  his 
children,  all  of  whom  were  parties  to  this  case,  subject  to  a 
life  estate  in  the  wife,  as  tenants  in  common.  The  bill  alleged 
that  the  appellant  William  was  in  the  possession  of  said 
ground  and  premises,  and  that  he  occupied  the  same  for  his 
own  use  and  benefit,  and  had  never  accounted  with  the  appel- 
lee Edward,  or  with  any  of  the  parties  interested,  for  the  use, 
profits,  and  benefits  thereof.  The  bill  prayed  for  a  partition 
or  sale  of  the  property,  as  might  be  most  advantageous  to  the 
parties,  and  for  other  and  further  relief.  The  defendants, 
other  than  the  appellant  William,  admitted  the  allegations  of 
the  bill.  The  appellant  in  his  answer,  however,  denied  that 
he  took  possession  of  the  premises  for  his  own  use  and  benefit, 
or  held  it  adversely  to  the  appellee  Edward,  and  other  parties 
interested.  He  alleged  that  property  in  the  city  of  Baltimore, 
where  this  house  and  lot  were  situated,  was  greatly  depressed 
in  value;  that  it  would  have  been  unadvisable  to  sell  it  at  the 
necessary  sacrifice;  that  many  houses  were  without  tenants; 
that  he  united  with  other  children  of  his  father  to  occupy  the 
premises  as  a  temporary  protection  to  the  same;  and  that 
they  eventually  moved  elsewhere  and  left  him  alone  in  poe- 
session.  William  claimed  an  equitable  lien  upon  the  prem- 
ises for  the  repairs  made  by  him;  as,  for  papering  the  house, 
and  repairing  the  range.  The  auditor  stated  an  account  be- 
tween the  parties,  to  which  both  appellant  and  appellees 
excepted.  On  May  3,  1867,  the  court  remanded  it  and  di- 
rected another,  charging  the  appellant  with  use  and  occupa- 
tion, and  crediting  him  with  the  costs  of  certain  repairs,  but 
not  allowing  his  claim  for  papering  the  house  and  repairing 
the  range.  The  auditor  stated  his  account  in  accordance  with 
such  instructions,  which  the  court  ratified  and  confirmed  on 
May  28,  1867.  From  these  two  orders,  —  the  first,  of  May  3, 
1867,  remanding  the  account  with  instructions;  and  the  other, 
of  May  28,  1867,  finally  ratifying  the  account  prepared  in 
accordance  with  such  instructions,  —  the  present  appeal  was 
taken.    Other  facts  are  stated  in  the  opinion. 
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John  T,  Morris^  for  the  appellants. 
Levin  Oale,  for  the  appellees. 

By  Court,  Grabon,  J.  This  case  comes  before  this  court  on 
appeals  from  two  orders  of  the  circuit  court  of  Baltimore  city, 
the  one  bearing  date  the  third  and  the  other  the  twenty-eighth 
day  of  May,  in  the  year  1867. 

The  first  question  presented  for  the  consideration  of  this 
court  is,  whether  one  tenant  in  common  is  liable  to  his  co- 
tenants  for  the  use  and  occupation  of  the  common  property. 
We  have  found  no  decision  in  our  own  state  upon  this  point, 
but  we  think  the  principle  is  settled  by  the  current  of  the 
English  as  well  as  American  authorities.  In  the  case  of  Mc- 
Mahon  V.  Burchell,  2  Phill.  Ch.  127,  S.  C,  22  Eng.  Ch.  134,  Lord 
Cottenham  said  that  if  such  a  doctrine  could  be  maintained, 
''  the  effect  would  be  that  one  tenant  in  common,  by  keeping 
out  of  the  actual  possession,  might  convert  the  other  into  his 
bailiff;  or  in  other  words,  prevent  the  other  from  occupying 
the  common  property,  except  upon  the  terms  of  paying  him 
rent."  In  the  case  of  Henderson  v.  Etxaon^  9  Eng.  L.  &  Eq. 
841,  Baron  Parke  said:  '^ There  are  obviously  many  cases  in 
which  a  tenant  in  common  may  occupy  and  enjoy  the  land  or 
other  subject  of  tenancy  in  common  solely,  and  have  all  the 
advantage  to  be  derived  from  it,  and  yet  it  would  be  most 
unjust  to  make  him  pay  anything.  For  instance,  if  a  dwell- 
ing-house or  room  is  solely  occupied  by  one  tenant  in  common 
without  ousting  the  other,  it  would  be  most  inequitable  to  hold 
that  by  the  simple  act  of  occupation  or  user,  without  any  agree- 
ment, he  should  be  held  liable  to  pay  a  rent,  or  anything  in 
the  nature  of  compensation,  to  his  co-tenant  for  that  occupa- 
tion, to  which,  to  the  full  extent  to  which  he  enjoyed,  he  had 
a  perfect  right." 

The  decisions  in  many  of  the  states  in  this  country  are 
equally  clear  and  explicit  as  those  above  referred  to:  See 
Woolever  v.  Knapp^  18  Barb.  266;  Sargent  v.  Parsons^  12  Mass. 
153;  Izard  v.  Bodine,  11  N.  J.  Eq.  403  [69  Am.  Dec.  596];  and 
Pico  V.  Columbet,  12  Cal.  414  [73  Am.  Dec.  660].  These  de- 
cisions are  clear  and  full  to  the  point  that  one  tenant  in 
common  cannot  be  held  liable  to  his  co-tenants  for  use  and 
occupation  of  the  common  property,  unless  there  has  been  an 
ouster  of  his  co-tenants.  Tenants  in  common  are  jointly  seised 
of  the  entire  estate,  and  each  has  an  equal  right  of  entry  and 
possession,  and  his  entry  and  possession  will  be  presumed  to 
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be  in  accordance  with  his  title,  and  this  presumption  will  hold 
until  some  notorious  and  unequivocal  act  of  exclusion  shall 
have  occurred.  The  possession  of  one  tenant  in  common  is,  in 
contemplation  of  law,  the  possession  of  the  others  also,  and  it 
is  necessary  to  prove  an  actual  ouster  to  rebut  this  presump- 
tion: SmdU  V.  Clifford^  38  Me.  213;  CoUmm  v.  Mason^  25  Id. 
434;  Forward  v.  Deetz,  32  Pa.  St.  73;  Van  Bibber  v.  Frazier, 
17  Md.  436. 

It  was  contended,  however,  by  the  counsel  for  the  appellees 
that,  in  a  proceeding  in  equity  for  partition,  a  tenant  in  com- 
mon, who  had  been  in  the  sole  occupation  of  the  common 
property,  would  be  held  to  account  with  his  co-tenants.  We 
have  carefully  examined  the  cases  cited  in  support  of  this 
proposition,  and  find  that  while  some  of  them  hold  that  where 
partition  is  sought,  the  tenant  who  has  received  more  than  his 
share  of  the  rents  will  be  decreed  to  account,  yet  none  of  the 
cases  go  to  the  extent  of  holding  him  accountable  for  use  and 
occupation,  except  those  of  Thompson  v.  Bosticky  1  McMuU.  Eq. 
69-75;  Hancock  Y.  Day,  1  Id.  299  [36  Am.  Dec.  293];  and  Holt 
V.  Robertson,  1  Id.  475.  Ii>  the  case  of  Ridgely  v.  Bond,  18 
Md.  440,  the  answer  of  Ridgoly  averred  that  he  had  l>een  in 
the  exclusive  possession  of  the  premises,  and  claimed  title 
thereto  under  a  deed  from  Grey  and  wife  and  Ruth  Shipley, 
who  received  their  title  from  Rebecca  H.  Elder,  who,  as  re- 
spondent understood,  had  derived  her  title  from  her  mother, 
Sarah  Elder,  who  for  many  years  before  had  been  in  undis- 
turbed possession,  and  treated  the  property  as  her  own.  Here 
was  an  exclusive  possession  by  Ridgely,  accompanied  by  a 
receipt  of  the  whole  rents  and  profits,  with  a  claim  of  title  to 
the  whole  property,  which  was  a  clear  ouster  of  his  co-tenants; 
and  upon  the  sale  of  the  property  a  decree  very  properly  was 
passed  against  him  for  an  account  of  the  rents  and  profits 
received,  upon  the  well-established  principle  that  where  one 
tenant  in  common  ousts  his  co-tenants  and  receives  the  rents 
and  profits,  he  shall  be  held  to  account  to  the  others  for  their 
proportion.  In  the  case  of  Lawes  v.  Lumpkin,  18  Md.  340,  the 
bill  was  filed  for  a  partition  by  an  adult  heir  against  the  widow 
and  infant  heirs,  and  against  the  widow  alone  for  an  account 
of  the  rents  and  profits  received  by  her,  and  also  of  the  rent 
of  the  house  occupied  by  her.  In  her  answer  she  admitted 
her  willingness  and  readiness  to  account,  and  a  decree  was 
passed  accordingly.  It  will  be  seen  that  this  was  not  a  decree 
in  favor  of  one  tenant  in  common  against  his  co-tenants  for 
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an  accoant,  but  was  against  the  widow,  who  was  not  a  tenant 
in  comi^on  of  the  house  which  she  occupied,  nor  of  that,  the 
rents  and  profits  of  which  she  had  received.  That  decision^ 
therefore,  is  not  an  authority  upon  the  point  to  which  it  Y(€iB 
cited. 

While  it  seems  to  be  well-settled  law  that  where  one  tenant 
in  common  acts  as  bailiff  for  the  other,  or  is  in  the  exclusive 
perception  of  the  rents  of  the  common  property,  he  will  be  held 
to  account:  Stat.  4  Anne,  c.  16,  sec.  27;  4  Kent's  Com.  369; 
Oreen  v.  Putnam,  1  Barb.  508;  Henderson  v.  Eason,  9  Eng.  L.  & 
Eq.  337;  Pico  v.  Coluwbet,  12  Cal.  414  [73  Am.  Dec.  550]; 
Hill  V.  Fulbrook,  1  Jacob,  574;  Lorimer  v.  Lorimer,  5  Madd. 
223;  yet  we  have  found  no  case  in  which  a  tenant  in  common, 
who  has  not  ousted  his  co-tenant,  has  been  held  accountable 
for  use  and  occupation,  except  the  three  cases  before  referred 
to  in  1  McMuU.  Ch. 

Judge  Field,  in  delivering  the  opinion  of  the  supreme  court 
of  California  in  the  case  of  Pico  v.  Columbet,  12  Cal.  414  [73 
Am.  Dec.  550],  in  which  this  question  is  very  clearly  and 
forcibly  discussed,  says  that  '*  the  doctrine  laid  down  by  the 
court  of  appeals  of  South  Carolina,  as  to  the  liability  of  one 
co-tenant  to  another,  is  believed  to  be  peculiar  to  that  court"; 
and  in  referring  to  the  cases  reported  in  1  McMull.  Ch.,  he 
says:  *'  The  reasons  upon  which  these  decisions  rest  do  not 
commend  themselves  to  our  judgment,  and  are  insufficient  to 
overcome  the  force  of  the  English,  Massachusetts,  New  York, 
and  Kentucky  authorities."  In  these  views  we  concur,  and 
cannot  recognize  those  decisions  as  authority  in  view  of  the 
decisions,  English  and  American,  to  which  we  have  before  re- 
ferred. 

The  facts  in  this  case  are  that,  upon  the  death  of  the  father 
of  the  parties  to  this  cause,  the  widow,  to  whom  the  house  and 
lot  mentioned  in  the  proceedings  was  devised  for  life,  occupied 
the  premises  until  April,  1862,  when  she  died;  and  that,  for 
about  one  year  thereafter,  the  appellant  and  two  of  his  sisters 
occupied  the  property;  and  after  the  expiration  of  that  year, 
and  up  to  the  time  of  the  sale  of  the  property,  the  appellant 
remained  in  sole  possession  and  lived  in  the  house.  He  never 
excluded  his  co-tenants  from  its  use  and  occupation,  and  never 
made  any  agreement  to  pay  them  rent.  During  that  time  he 
paid  the  taxes  and  insurance,  and  made  repairs.  There  was 
proof  to  show  the  rental  value  of  the  house,  which  it  is  un- 
necessary to  consider.    Under  this  state  of  the  facts,  and  our 
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views  of  the  law,  there  was  error  in  the  order  of  the  oonrt 
below  in  charging  the  appellant  for  the  use  and  occupation  of 
the  property. 

The  only  other  question  presented  by  the  record  is,  whether 
there  was  error  in  not  allowing  the  appellant  the  sums  paid 
by  him  for  papering  the  house  and  repairing  the  range.  We 
think  that  those  items  of  expense  were  not  incurred  for  the 
preservation  of  the  property,  but  rather  to  gratify  the  taste 
and  contribute  to  the  convenience  of  the  appellant,  and  that 
they  were  rightly  and  properly  disallowed  by  the  court  below. 

The  appellees  excepted  to  the  allowance  in  the  auditor's 
account  to  the  appellant  for  repairs,  upon  the  ground  of  want 
of  proof,  and  their  counsel  urged  that  objection  in  this  court 
The  court  below  having  ratified  that  account,  and  the  ap- 
pellees having  taken  no  appeal  therefrom,  they  are  concluded 
by  the  order  of  ratification,  and  can  make  no  objection  in  this 
court. 

We  will  pass  a  decree  reversing  the  orders  appealed  from, 
and  remanding  the  cause  for  further  proceedings  in  accord- 
ance  with  the  views  expressed  in  this  opinion. 

Orders  reversed  and  cause  remanded. 


As  TO  First  Point  m  Syllabub,  scxfra,  see  0<mom  v.  DcmaUmm^  88 
Dec.  723;  note  to  Bcurly^.  Friend,  78  Id.  667;  Pu»  ▼.  CkAmbd,  73  Id.  660^ 
note  555. 

Possession  ov  One  Co-tenant  is  Peesuxbd  to  bi  PossBsnur  ov  Au^ 
Btmecker  v.  MWer,  93  Am.  Dec.  909;  WarfiM  ▼.  LMdl,  90  Id.  443. 

LlABILTTT  OF  CO-TENANTS  TO  AOOOUNT  lOR  BSNTS  AND  PBOFm,  AND  N« 

Use  AND  Ogodfation  of  Ck>MMON  Pbopertt:  See  extended  note  to  Baaiiif  ▼. 
Friend,  78  Am.  Dec.  665-668,  where  the  sabjeot  is  disonased;  Ooodemom  T. 
Ewer,  76  Id.  640;  Pko  y.  CoiumbH,  73  Id.  550,  note  555;  Moeei  r.  Ron,  66  Id. 
250.     The  case  last  cited  shows  both  the  sommon-law  and  modem  rule. 

BePAIBS  by  Co-TENA^n^  AND  ALLOWANCE  FOB  ImFBOVEMERTS  ON  PaXB- 

TiON:  See  extended  notes  to  Bobinson  v.  McDonald,  62  Am.  Dee.  482-487 1 
Early  v.  Friend,  78  Id.  665-668.  In  the  note  to  the  case  last  named,  tba 
principal  case  is  cited  at  pages  666,  667. 

The  fbincipal  case  was  cited  in  Campbell  ▼.  Shipley,  41  Md.  96^  to  tba 
points  contained  in  the  first  and  second  sections  of  eyUabtu,  eupra,  whibh  doo- 
trinea,  the  court  said,  apply  with  eqnal,  if  not  strcnger,  force  to  the  enm&  of 
landlord  and  tenant.  Thus,  when  tiie  relation  of  landlord  and  tenaat  has 
been  created,  the  possession  of  the  tenant  is  consistent  with  the  title  of  tba 
landlord;  and  there  mnst  be  at  least  some  proof  of  an  actual  ouster  to  rebvt 
the  presumption  that  the  poaseesion  was  in  aooordanoe  with  siuh  titlo. 


Oct  1868.]         Minke's  Lessee  v.  McNambb.  677 


Minke's  Lessee  v.  MoNambe. 

Qmanov  is  to  Bioht  or  Pabttes  Defsndaut  to  Appjkab  nr  Enanaapt^ 

AMD  DsffKNB  TO  EZTDIT  Or  THEEE  InTXBBSTS,  18  PbOPXBLT  PUBSTID  OH 

Afpbal  whxn.  — If  the  right  of  oertun  alleged  coparoenen  to  appear  in 
e  jeetment,  and  take  upon  themaelvee  the  def  enae  of  the  caoae  to  the  extent 
of  their  undiWded  interesta  in  the  prenuaea  aned  for  waa  reeiated  helow, 
and  the  parties  were  admitted,  and  the  prooeedings  by  which  they  were 
ao  admitted  ail  foUy  appear  in  the  record,  and  are  in  no  nunner  depend- 
ent upon  eztrindo  matter  neoeaaary  to  be  introdnced  by  a  bill  of  excep* 
tiona,  the  question  aa  to  the  propriety  of  their  being  so  admitted  ia 
properly  before  the  court  on  appeal,  although  there  waa  no  specific  ap- 
peal from  the  order  admitting  tiiemt  and  no  bill  of  exceptions  waa  taken 
by  the  plaintiff. 

At  Common  Law,  Landlords  wxbe  Bhtrlkd  to  bi  Madi  Damn>Aim 
ni  EjscrTMXNT,  either  alone  or  jointly  with  the  tenant  in  poasesaion. 

How  Pabths  mat  bs  Aj>MiTrii>  to  DsrcNDiir  Ejecttment — Statutb  of 
11  Oxo.  n.,  a  19,  IS  IN  FoBOX  in  Mabtlano.  — Under  section  13  of 
thia  atatnte,  partiee  can  only  be  admitted  to  defend  in  ejectment  as  land- 
lorda  of  the  tenant  in  poaseasion;  and  where  they  do  not  aeek  to  come  in 
in  that  character,  they  must  be  excluded  altogether.  The  fact  that  they 
are  coparoenera  with  the  tenant,  and  entitled  to  undiWded  sharea  in 
the  premisea,  gives  them  no  interest  in  the  result  of  the  suit  against 
him,  which  will  entitle  them  to  be  admitted  aa  defendants. 

Mbahino  ov  Wobd  "  liANDiiOBB "  Emplotxd  IN  Statutx  11  Geo.  IE.,  a 
19,  AS  Ertitlino  Pabtt  to  Afpeab  and  Rbbibt  Rboovxbt  in  Ejxov* 
MXNT.  —  Coparcenera  do  not  come  within  the  definition  of  that  word. 

Oopaboembbs,  IV  NOT  Intebestbd  in  Result  ov  Ejbctmxnt  Suit,  hatb 
No  RiGBT  TO  BE  Made  Pabtixs  Dxvbndant.  To  be  admitted  as  sudh 
they  must  show  an  intereat. 

PLAINTIFr  IN  EjECtMENT  CAN  RbOOTBB  ONLT  10  EzTBHT  OE  HIS  InTBBBST 

IN  Pbbmises  Sued  vob. 

SviBur  or  Genbbal  Judomknt  in  Ejbotmxnt  against  One  Paboeneb 
UPON  Intebests  or  his  Ck>PABGENBB8.  — A  judgment  against  a  tenant 
in  poasesaion,  who  is  one  of  several  alleged  coparceners,  though  it  be 
general  for  the  whole  premises,  cannot  operate  to  divest  or  disturb  any 
right  which  his  alleged  coparceners  may  have  in  the  premises.  The 
only  effect  of  snch  judgment  is  to  put  the  plaintiff  in  possession  of  the 
premises  according  to  his  right  and  title  therein;  and  if  he  have  no  title, 
he  takes  possession  at  his  risk,  so  far  aa  third  parties  are  concerned. 

Same.  —  Au.  that  oould  be  Claimed  undeb  Such  Judgment  would  be 
the  right  and  title  of  the  defendant,  whatever  that  might  be,  and 
if  he  were  really  a  coparcener  with  others,  the  plaintiff  would  become 
tenant  in  common  with  them,  according  to  the  interests  which  they 
might  respectively  hold  in  the  premises. 

Jvmmsnt  must  bb  Rxvbbsbd  and  Cause  Bbmandxd  iob  New  Tbial 
where,  in  an  action  of  ejectment,  alleged  coparceners,  having  no  inter- 
est in  defending  the  action,  were  admitted  to  defend  as  such,  and  the 
eaae  waa  tried  on  the  special  and  peculiar  plea  filed  by  them,  —  to  the 
sffsot  that  they  were  coparoenera  with  the  tenant  in  poaseasion,  and  were 
net  gnil^  to  the  extent  of  their  respective  interests. 
Ah.  Vao,  Vok  ZCVI— ssr 
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Tenamt  ziT  P088IB810N,  ON  Plxa.  or  NOT  QniLTT,  MAT  Conhns  PLAnrmvIa 
Beoovxbt  in  Ejectment  to  the  particular  interett  which  he  is  entitiad 
to  reoorer.  This  may  be  done  by  showing  that  other  parties  hold  im- 
divided  interests  in  the  premises,  and  what  those  interests  are;  and  im 
such  a  case  the  verdict  and  judgment  should  be  for  the  particular  undi- 
rided  portion  to  which  the  plaintiff  may  be  entitled*  llie  tenant  is  eBr 
titled  to  such  verdict  and  judgment,  because  the  recovery,  if  for  ihm 
whole  premises,  would  be  an  estoppel  upon  him  inan  action  for  mesns 
profits,  if  properly  pleaded  and  relied  on. 

Ejectment  by  the  appellant,  Minke's  lessee,  to  recover  cer- 
tain land  which  he  had  purchased  from  the  tnistee  in  insol- 
vency of  Henry  J.  McNamee,  one  of  the  defendants.    Notice 
was  sent  to  H.  J.  MoNamee,  as  the  tenant  in  possession,  who 
came  in  and  appeared  under  leave  of  the  court.    Then  D. 
Wineow,  and  Ellen,  his  wife,  and  W.  McNiell,  and  Savilla, 
his  wife,  filed  their  petition,  alleging  that  Wineow  and  wi£9 
owned  one  sixth  of  the  legal  title,  and  one  fifth  of  one  sixth; 
and  McNiell  and  wife  one  sixth  and  one  fifth  of  one  sixth; 
and  asked  leave  to  appear  and  defend  their  title.    McNamee 
filed  a  disclaimer  to  the  declaration  against  him,  alleging  that 
he  had  no  title  to  the  lot  for  which  he  was  sued,  but  held  the 
undivided  interest  of  Ellen  Wineow  and  of  Savilla  McNiell, 
as  their  tenant  and  agent;  and  pleaded  not  guilty  to  the  two 
sixths  and  the  two  fifths  of  one  sixth  held  by  him  as  their 
tenant.    The  court  granted  the  petition  of  Wineow  and  wife, 
and  McNeill  and  wife,  on  condition  that  they  would  show  by 
their  pleas  of  defense  that  they  were  parceners  with  Henry  J. 
McNamee,  as  heirs  at  law  of  Moses  McNamee,  deceased;  that 
they  had  never  conveyed  their  interest;  and  that  they,  in 
good  faith,  owned  the  respective  undivided  shares  in  said  lot 
claimed  by  them.    The  plaintiff  took  no  exception  to  thia 
ruling.     Wineow  and  wife  and  McNiell  and  wife  appeared 
under  said  order,  confessing  lease  and  entry,  but  not  ouster; 
and  the  plaintiff  served  them  with  a  declaration,  to  which 
they  filed  their  plea  in  accordance  with  the  order  of  the  court. 
The  jury  found  in  favor  of  Wineow  and  wife,  and  McNiell  and 
wife,  one  sixth  each,  and  one  fifth  of  one  sixth  each;  and  in 
favor  of  the  plaintiff  for  the  remainder.    Plaintiff  appealed. 
The  appellant  contended  that  McNamee's  interest  had  become 
vested  in  Minke's  lessee  by  virtue  of  his  purchase  from  the 
trustee;  that  this  interest  was  all  that  plaintiff  claimed;  that 
Wineow  and  McNiell  should  not  have  been  admitted  to  de- 
fend; and  that,  as  the  sheriff  had  sold  all  the  right  and  title 
of  the  defendant,  the  plaintiff,  as  against  the  defendant,  was 
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entitled  to  recover  the  posseBsion.  The  appellees  contended 
that  the  action  of  the  court  below  in  admitting  said  parties 
as  defendants  could  not  be  reviewed  on  this  appeal,  because 
the  order  admitting  them  was  not  appealed  from. 

/•  H.  ChrdaUj  for  the  appellant 
Thamaa  J.  McKaig^  for  the  appellees. 

By  Court,  Alvey,  J.  The  right  of  the  alleged  coparceners 
to  appear  and  take  upon  themselves  the  defense  of  the  cause 
to  the  extent  of  certain  undivided  interests  in  the  premises 
sued  for  being  resisted,  as  appears  from  the  record,  the  ques- 
tion of  their  right  so  to  appear  is  properly  presented,  although 
there  was  no  bill  of  exception  taken  by  the  plaintiff.  The 
proceeding  by  which  such  parties  were  admitted  all  fully  ap- 
pear of  record,  and  is  in  no  manner  dependent  upon  extrinsic 
matter,  such  as  would  require  a  bill  of  exception  to  introduce, 
to  enable  this  court  to  take  cognizance  of  the  question,  and  to 
fully  understand  its  nature  and  character.  And  being  prop- 
erly presented,  the  question  is,  Were  these  parties  entitled  to 
be  admitted  defendants,  under  the  facts  of  the  case? 

To  say  nothing  of  the  very  irregular  character  of  the  pro- 
ceeding had  upon  the  application  of  these  parties  to  become 
defendants,  we  think  their  application  should  have  been  de- 
nied. They  could  have  no  right  to  appear  except  as  land- 
lords, and  if  they  did  not  seek  to  come  in  in  that  character, 
they  should  have  been  excluded  altogether. 

It  appears  that  at  common  law,  landlords  were  entitled  to 
be  made  defendants  in  ejectment,  either  alone  or  jointly  with 
the  tenant  in  possession.  But  in  the  case  of  Goodright  v.  Ilart, 
2  Strange,  830,  the  court  of  king's  bench  having  held  that  the 
landlord  could  only  be  let  in  to  defend  with  his  tenant,  and 
that  his  right  to  appear  depended  upon  the  tenant's  consent, 
it  became  necessary  to  regulate  the  mode  of  proceeding  in 
such  cases  by  statute,  which  was  done  by  statute  11  Geo.  II., 
c.  19.  That  statute  is  in  force  in  this  state,  and  by  the  thir- 
teenth section  thereof,  it  is  provided  that  ''  it  shall  and  may 
be  lawful  for  the  court  in  which  an  ejectment  is  brought  to 
suffer  the  landlord,  or  landlords,  to  make  him,  her,  or  them- 
selves defendant  or  defendants,  by  joining  with  the  tenant  or 
tenants,  to  whom  the  declaration  in  ejectment  shall  be  deliv* 
ered,  in  case  he  or  they  shall  appear;  but  in  case  such  tenant 
or  tenants  shall  refuse  or  neglect  to  appear,  judgment  shall  be 
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■igned  against  the  casual  ejector  for  want  of  such  appearance; 
bnt  if  the  landlord  or  landlords  of  any  part  of  the  lands,  tene- 
ments, or  hereditaments  for  which  such  ejectment  was  bronght, 
shall  desire  to  appear  by  himself  or  themselves,  and  consent 
to  enter  into  the  like  rule  that,  by  the  course  of  the  court,  the 
tenant  in  possession,  in  case  he  or  she  had  appeared,  ought 
to  have  done,  then  the  court  where  such  ejectment  shall  be 
brought  shall  and  may  permit  such  landlord  or  landlords 
so  to  do,  and  order  a  stay  of  execution  upon  such  judgment 
against  the  casual  ejector  until  they  shall  make  further  order 
therein." 

It  has  frequently  been  a  question  as  to  the  meaning  of  the 
word  "  landlord,"  as  employed  in  the  act,  and  as  to  what  in- 
terest in  the  disputed  premises  will  entitle  a  party  to  appear 
and  resist  recovery.  In  the  case  of  Fairclaim  dem.  Fowler  v. 
ShawiiiUj  3  Burr.  1297,  it  was  said  that  there  are  two  matters 
to  be  considered  in  the  construction  of  the  statute:  1.  Whether 
the  term  "  landlord  "  ought  not,  as  to  this  purpose,  to  extend 
to  every  person  whose  title  is  connected  to  and  consistent 
with  the  possession  of  the  occupier,  and  which  is  liable  to  be 
divested  or  disturbed  by  any  claim  adverse  to  such  posses- 
sion, as  in  the  case  of  remainders  or  reversions  expectant 
upon  particular  estate;  2.  Whether  it  does  not  extend,  as  be- 
tween two  persons  claiming  to  be  landlords  de  jure^  in  right 
of  representation  to  a  landlord  de  factOy  so  as  to  prevent  either 
from  recovering  by  collusion  with  the  occupier,  without  a  isic 
trial  with  the  other.  And  in  that  case,  it  was  decided  that 
where  a  person  claims  in  opposition  to  the  title  of  the  tenant^ 
he  ought  not  to  be  considered  a  landlord  within  the  meaning 
of  the  statute. 

And  in  the  more  recent  case  of  Lovelock  dem,  Norria  v.  Don-- 
caster  J  3  Term  Rep.  783,  there  was  a  rule  nisi  to  permit  certain 
devisees  to  appear  and  defend  in  ejectment,  instead  of  the  ten- 
ant upon  whom  service  was  made.  But  the  rule  was  discharged, 
because,  as  Lord  Kenyon,  C.  J.,  observed,  the  very  question  in 
dispute  between  the  adverse  party  and  the  party  applying  to 
be  made  defendant  was,  whether  the  latter  was  entitled  to  be 
landlord  or  not;  and  therefore  the  court  was  not  authorized  to 
extend  the  provision  of  the  statute  to  such  case.  So  here,  the 
main  question,  as  between  the  present  plaintiff  and  the  parties 
applying  to  be  admitted  to  defend,  is,  whether  the  possession 
of  the  tenant  whose  interest  has  been  sold  has  been  adverse 
and  exclusive,  and  such  as  will  give  title  to  the  entire  premises. 
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The  parties  themselves  do  not  apply  to  be  admitted  upon  the 
ground  that  they  were  in  fact  the  landlords  of  the  tenant  in 
possession,  but  that  they  were  coparceners  with  the  tenant,  and 
entitled  to  undivided  shares  in  the  premises.  They  do  not 
show  that  they  are  interested  in  the  result  of  the  suit;  and, 
without  making  it  so  to  appear,  they  have  no  right  to  be 
admitted  defendants:  Doe  dem.  Pearson  v.  Roe,  6  Bing.  613. 
Indeed,  from  the  very  nature  of  the  title  acquired  by  the  lessor 
of  the  plaintiff,  and  upon  which  recovery  is  sought,  these  par- 
ties cannot  in  reality  be  interested  in  the  result.  For  it  was 
only  the  right  and  estate  of  the  insolvent  debtor  in  the  premises 
that  was  sold  by  the  trustee  to  the  lessor  of  the  plaintiff,  and 
to  that  extent  can  he  recover,  and  nothing  more.  A  judgment 
against  the  insolvent  debtor,  the  tenant  in  possession,  though 
it  be  general  for  the  whole  premises,  cannot  operate  to  divest 
or  disturb  any  right  that  these  alleged  coparceners  may  have 
in  the  proi)erty.  The  judgment  would  be,  that  the  plaintifif 
recover  his  term  yet  to  come  and  unexpired,  in  the  land  and 
tenements  with  the  appurtenances,  and  the  only  effect  of  such 
judgment  is  to  put  the  plaintiff  in  possession  of  the  premises, 
according  to  his  right  and  title  therein,  and  if  he  have  no  title, 
he  takes  possession  at  his  peril  so  far  as  third  parties  are  con- 
cerned: Taylor  dem,  Atkins  v.  Horde,  1  Burr.  114.  All  that 
could  be  claimed  under  judgment  in  this  case,  founded  on  the 
title  proven,  would  be  the  right  and  title  of  the  insolvent  debtor, 
whatever  that  may  be,  and  if  he  was  really  coparcener  with 
the  parties  applying  to  be  made  defendants,  the  plaintiff  will 
become  tenant  in  common  with  them,  according  to  the  interests 
that  they  may  respectively  hold  in  the  premises.  Such  being 
the  result,  we  cannot  perceive  how  these  alleged  coparceners 
can  be  interested  in  making  defense  to  this  action.  We  think, 
therefore,  the  court  below  was  clearly  in  error  in  allowing 
them  to  be  made  defendants.  And  as  the  cause  was  tried 
on  the  special  and  peculiar  plea  of  these  parties,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  new  trial. 

We  do  not  wish,  however,  to  bo  understood  as  intimating 
that  it  will  not  be  competent  to  the  tenant  in  possession,  on 
the  plea  of  not  guilty,  to  confine  the  plaintiff's  recovery  to  the 
particular  interest  purchased  by  him.  This  may  be  done  by 
showing  that  other  parties  hold  undivided  interests  in  the 
premises,  and  what  those  interests  are;  and  in  such  case  the 
verdict  and  judgment  should  be  for  the  particular  undivided 
portion  to  which  the  plaintiff  may  be  entitled.    This  is  proper 
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and  necessary  for  the  j)rotection  of  the  tenant;  for  the  recovery, 
if  for  the  entire  premises,  would  be  an  estoppel  upon  him  in  an 
action  for  mesne  profits,  if  properly  pleaded  or  relied  on;  and 
it  would  not  be  just  that  the  plaintiff  should  recover  damages 
in  respect  of  the  whole  estate,  if  he  be  entitled  to  an  undivided 
portion  only. 
Judgment  reversed,  and  procedendo  awarded. 


BjSOnfENT  MOST  BE  BrOUOUT  AGAINST  OoOUPAlTr  OT  PbEMISBB:  Dltftofl  T. 

Warsehauer,  82  Am.  Dec  765;  Keane  ▼.  Cbmiotxifi,  82  Id.  738;  Doe  ex  denu 
Thamaa  ▼.  Orrell,  44  Id.  58. 

Substitution  or  Landlord  for  Tkiiant  in  Ejeoticxnt,  and  Enscr 
THSRJSor  —  pRAcncB  IN  SucH  Cases:  See  DuUon  ▼.  War^chauer,  82  Am. 
Deo.  765;  Sinclair  v.  Worthy,  84  Id.  357.  That  landlord  cannot  join  as  oo- 
defendant  with  hia  tenant,  see  AveiU  v.  Becui,  27  Id.  663. 

Extent  to  Which  Plaintiff  mat  Recover  in  Ejbotment:  Toung  ▼. 
Adams,  58  Am.  Dec.  654.  If  defendant  in  ejectmeut  does  not  defend,  and  it 
is  skown  to  the  court  that  there  are  others  in  possession  holding  different 
parcels  in  severalty,  judgment  will  be  given  for  that  part  only  which  was  in 
the  possession  of  the  person  on  whom  the  declaration  was  served:  Doe  ex  denu 
Thomas  v.  Orrell,  44  Id.  58. 

Judgment  in  Ejegtment,  Conclusiveness  of:  See  note  to  Carpenier  v. 
Schmidt,  85  Am.  Dec.  208-211,  showing,  at  page  210,  that  a  jndcpnent  in 
ejectment  against  a  tenant  is  not  conclusive  upon  the  landlord,  unless  he  has 
assumed  the  defense,  in  which  case  he  will  be  bound  by  the  judgment. 

Rboovbrt  in  Ejectment  of  Part  under  Claim  for  Whole:  See  extended 
note  to  Balkmce  v.  Rankin,  54  Am.  Deo.  415-419,  discoasiiig  the  snbjectb  As 
to  recovery  for  part  where  verdict  is  for  whole,  see  OdUn  y.  Chps^  TJ  Id.  773. 
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Bquttt  Rboardb  that  as  Done  Which  was  Aoreed  to  be  Donb, 
Title  in  Equitt  Passes  from  Date  of  Contract  of  Sale  of  Real  Pbop- 
ebty,  though  before  the  vendee  takes  possession,  and  before  a  convey- 
ance or  payment  of  any  part  of  the  purchase-money.  Nor  does  the 
insertion  of  a  stipulation  in  the  contract,  to  deliver  at  a  future  day,  have 
any  effect  on  this  rule.  The  whole  foundation  of  this  doctrine  of  equity 
is  that  the  equitable  title  and  interest  passes  by  the  contract  of  sale,  and 
from  the  time  of  its  execution;  and  it  contemplates  delivery  of  poooeoBioo 
as  weU  as  payment  of  purchase-money,  and  a  conveyance  at  a  fntore 
period. 
OoHTBAOT  OF  Sale  OF  Realtt  WHEN  BiNDiNO.  — Where  the  language  of  a 
contract  is,  that  the  vendor  *'  has  this  day  sold  to  "  the  vendee  his  house 
and  lot^  it  clearly  imports  a  binding  contract,  then  executed  and  ocosiun* 
mated.  By  snoh  terms,  the  title  in  equity  passes  from  the  date  of  tiM 
oontnMi.    Tlie  ocnferaot  is  not  for  a  sale  at  a  fntore  day. 


Oct  1868.]  Bbeweb  v.  Herbert.  688 

Pbom  Tims  that  Owkeb  of  Esttatx  Enters  into  Bindhvg  AoiunciHT 
FOR  ITS  Sale,  He  Holds  Same  in  Trust  for  Purchaser,  and  the  latter 
be\*omes  a  trustee  of  the  purchase-inoney  for  the  Yendor;  and  being  thus, 
in  equity,  the  owner,  the  vendee  must  bear  any  loss  which  may  happen, 
and  is  entitled  to  any  benefit  which  may  accrue  to  the  estate  in  the  !»• 
terim  between  the  agreement  and  the  conveyance. 

Pairnbbs  or  Hardship  of  €k>NTRAcr«  Like  All  m  Other  QuALrma^ 
most  be  judged  of  at  the  time  it  was  entered  into,  not  by  subsequent 
events. 

If  Contract,  when  Entered  into»  is  Certain,  Mutual,  Faib  in  All  ns 
Parts,  and  for  an  adequate  consideration,  it  is  immaterial  that  by  force 
of  subsequent  circumstances  it  has  become  less  beneficial  to  one  party, 
unless  such  change  is  in  some  way  the  fault  of  the  party  seeking  its  spe- 
cific execution. 

Vendor's  Agreement,  in  Contract  fob  Sals  of  House  and  Lot,  to  Db- 
LiVER  Possession  of  Premises  at  Future  Day,  does  not  Amount  to 
Condition  that  the  contract  shall  be  void  if  there  is  any  change  in  the 
state  or  value  of  the  property  on  the  day  for  its  delivery. 

Whilb  Application  fob  Specific  Performance  is  alwats  Addressed 
10  Sound  Biscrbtion  of  Coubt,  yet  where  a  contract  respecting  real 
estate  is  in  writing,  and  is  in  its  nature  and  circumstances  unobjec- 
tionable, it  is  as  much  a  matter  of  course  for  a  court  of  equity  to  decree 
a  specific  performance  of  it  as  it  is  for  a  court  of  law  to  give  damages  for 
a  breach  of  it. 

Loss  BEFOBE  AND  AFTER  CONFIRMATION  OF  Sale.  —  Where  salcs  are  made 
by  authority  of  court,  the  contract  is  not  regarded  as  consummated  until 
it  has  received  the  court's  sanction  or  ratification,  and  therefore  any  loss 
happening  before  confirmation  falls  upon  the  vendor;  but  where  a  loss 
occurs  after  confirmation,  by  which  the  contract  is  consummated,  it  falls 
upon  the  vendee,  even  though  no  purchase-money  has  been  paid,  and  the 
vendor  remains  in  possession. 

Bfbcifio  Pebfobmance — Insubablb  Intebbst — After  Contbact  to  Sell 
House  and  Lot,  and  befobe  Conveyance,  the  vendee  has  an  insurable 
interest  in  the  house,  and  may  protect  himself  by  insuring  it  in  his  own 
name.  The  vendor  is  not  bound  to  keep  up  the  insurance,  or  to  give 
notice  to  the  vendee  of  its  having  expired;  and  his  failure  to  renew,  or 
give  such  notice,  will  not  deprive  him  of  his  right  to  enforce  the  contract. 

Squttt  will  not  Compel  Vendee  to  Take  Imperfect  or  Defbctivi 
Title,  but  a  pecuniary  charge  against  which  adequate  security  has  been 
given  does  not  constitute  a  defect  in  titie;  and  equity  will  enforce  the 
agreement  to  convey  where  a  perfect  titie  can  be  made  at  the  time  of 
the  decree. 

Insufficient  Objechons  to  Specific  Pebformancb  on  Ground  of  Im- 
perfect Title.  —  Where  a  vendor  contracted  to  sell  a  house  and  lot^  the 
fact  that  at  the  date  of  the  contract  there  was  a  judgment  against  the 
vendor  from  which  he  had  entered  an  appeal,  and  given  bond  with 
ample  security  to  pay  the  amount  of  the  judgment,  with  costs,  in  case 
be  should  fail  to  prosecute  his  appeal  with  effect,  was  held  not  to  consti- 
tute a  defect  or  encumbrance  upon  the  title  which  would  prevent  a 
specific  execution  of  it. 

The  bill  in  this  case  was  filed  by  the  appellee,  Herbert,  for 
to  injunction  to  restrain  proceedings  at  law,  and  for  the  spe- 
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tiSc  fcrSonnxncB  ot  ft  coulnct.  HeilMsrt  owned  ft  hoiuie  and 
lot,  which  he  sold  to  appeDftnt,  Brewer,  tar  bar  thoosftnd  dol- 
lara,  to  be  paid  in  installmenta.  The  Sftle  was  made  on  Octo- 
ber 9,  1885.  PoesesBion  was  to  be  delivefed  on  April  1, 1866, 
and  a  deed,  clear  of  all  encombranoes,  to  be  made  open  pay- 
ment of  the  whole  purchaae-monej.  On  Febmary  5,  1866, 
after  the  executicm  of  the  written  contract  of  sale,  and  before 
the  daj  fixed  for  the  delivery  of  poflocanion  and  payment  of  the 
first  installment  of  the  porchaae-money,  the  honae  was  acciden- 
tally destroyed  by  fire,  without  fault  of  either  party,  or  of  the 
tenant  then  in  possession.  By  the  terms  of  the  written  con- 
tract, Brewer  was  to  pay  the  first  installment  of  the  purchase- 
money — two  thousand  dollars  —  on  April  1,  1866;  but  at 
Herbert's  request  paid  one  thousand  dollars  of  it  on  October 
10, 1865.  At  the  time  of  sale,  Herbert  held  a  policy  of  insur- 
ance for  one  thousand  dollars  on  the  house,  which  was  al- 
lowed by  him  to  expire  about  January  31,  1866.  Herbert  had 
a  fee-simple  title  to  the  property;  and  on  Monday,  April  2, 
1866,  the  Ist  being  Sunday,  he  made  a  tender  of  the  premises, 
then  a  vacant  lot,  to  Brewer;  which  premises,  in  their  de- 
stroyed condition.  Brewer  refused  to  receive.  Brewer  con- 
tended that  Herbert  was  unable  to  perform  his  part  of  the 
contract  by  reason  of  the  destruction  of  the  house,  and  brought 
suit  on  the  law  side  of  the  court  to  recover  from  Herbert  the 
one  thousand  dollars  paid  to  him.  Hence  Herbert  filed  this 
bill  for  the  purposes  stated.  Said  proceedings  at  law  were  en- 
joined, and  a  specific  execution  decreed.    Brewer  appealed. 

William  T.  Hamilton^  for  the  appellant. 
A.  K.  Syeeter^  for  the  appellee. 

By  Court,  Milleb,  J.  After  the  execution  of  the  written 
contract  for  the  sale  of  the  house  and  lot,  and  before  the  day 
fixed  for  delivery  of  possession  and  payment  of  the  first  in- 
stallment of  purchase-money,  the  house  was  accidentally  de- 
stroyed by  fire,  without  fault  of  either  party,  or  of  the  tenant 
then  in  possession  of  the  same.  The  vendor  had  a  fee-simple 
title  to  the  property,  and  at  the  proper  time  under  the  con- 
tract ofiered  to  deliver  possession  of  the  premises  in  the  con- 
dition in  which  they  then  were.  This  the  vendee  refused  to 
receive  because  of  the  destruction  of  the  house  by  fire,  and  the 
main  question  in  the  case  is,  Can  he  on  this  ground  success- 
ftiUy  resist  this  application  in  equity  by  the  vendor  finr  a 
■pecific  performance  of  the  contract? 
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In  contractB  of  this  kind  between  private  parties^  the  vendee 
is  in  equity  the  owner  of  the  estate  from  the  time  of  the  con- 
tract of  sale,  and  most  sustain  the  loss  if  the  estate  be  de- 
stroyed between  the  agreement  and  the  conveyance,  and  will  be 
entitled  to  any  benefit  which  may  accrue  to  it  in  the  interim. 
This  doctrine,  notwithstanding  the  dictum  in  Stent  v.  Bailey^ 
2  P.  Wms.  290,  to  the  contrary,  was  plainly  announced  and 
settled  by  the  decision  of  Lord  Eldon  in  Paine  v.  MeUer^  6 
Yes.  349,  a  case  very  similar  in  its  circumstances  to  the  pres- 
ent, where  it  was  held  that  if  there  was  no  objection  to  the 
title  of  the  vendor,  or  it  had  been  accepted  in  fact  by  the  ven- 
dee before  the  houses  were  burned,  no  solid  objection  to  the 
bill  for  specific  performance  could  be  founded  on  the  mere 
effect  of  the  accident  before  conveyance;  ^'  for  if  the  party," 
says  the  lord  chancellor,  ''by  the  contract  has  become  in 
equity  the  owner  of  the  premises,  they  are  his  to  all  intents 
and  purposes.  They  are  vendible  as  his,  chargeable  as  his, 
capable  of  being  encumbered  as  his;  they  may  be  devised  as 
his;  they  may  be  assets;  and  they  would  descend  to  his  heir." 
This  decision  has  always  been  regarded  as  fixing  the  true 
equitable  rule  in  such  cases.  It  was  recognized  by  Sir  Thomas 
Plumer  in  Harford  v.  Furrier^  1  Madd.  532,  and  in  Rawlins  v. 
BurgiSj  2  Ves.  &  B.  387,  and  by  Lord  Chancellor  Manners  in 
BeveU  v.  Husseyj  2  Ball  &  B.  287.  From  these  and  other 
authorities  of  equal  weight,  announcing  the  maxim  that  equity 
regards  as  done  that  which  was  agreed  to  be  done,  is  deduced 
as  the  established  doctrine  in  equity,  that  from  the  time  the 
owner  of  an  estate  enters  into  a  binding  agreement  for  its  sale 
he  holds  the  same  in  trust  for  the  purchaser,  and  the  latter 
becomes  a  trustee  of  the  purchase-money  for  the  vendor,  and 
being  thus  in  equity  the  owner,  the  vendee  must  bear  any  loss 
which  may  happen,  and  is  entitled  to  any  benefit  which  may 
accrue  to  the  estate  in  the  interim  between  the  agreement  and 
the  conveyance:  1  Sugden  on  Vendors,  228, 388-391;  2  Powell 
on  Contracts,  69;  Dart  on  Vendors  and  Purchasers,  114-118; 
2  Story's  Eq.  Jur.,  sec.  1212.  The  contract  here  is  not  for  a  sale 
at  a  future  day;  it  does  not  use  in  this  respect  prospective  or 
contingent  terms.  Its  language  is,  the  vendor  ''  has  this  day 
sold  to  "  the  vendee  his  house  and  lot,  which  clearly  imports 
a  binding  contract,  then  executed  and  consummated.  By  such 
terms  the  title  in  equity  passes  from  the  date  of  the  contract, 
and  if  there  were  nothing  else  in  it,  there  would  be  no  room 
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for  argument,  for  it  would  be  impossible  to  withdraw  the  case 
from  the  operation  of  the  rule  above  stated. 

But  it  has  been  earnestly  and  strenuously  urged  by  the 
appellant's  counsel  that,  as  the  contract  contains  an  agree- 
ment by  the  vendor  to  deliver  possession  of  the  house  and 
lot  to  the  vendee  on  the  1st  of  April,  1866,  the  destruction  of 
the  house  by  fire  before  that  period  rendered  performance  by 
the  vendor  of  this  part  of  the  contract  impossible,  and  he 
cannot  therefore,  either  in  law  or  equity,  ask  the  vendee  to 
perform  his  part  of  it;  and  this  circumstance,  it  is  insisted, 
distinguishes  the  case,  from  those  cited,  and  prevents  it  from 
falling  within  the  principle  established  by  them.  Let  us  test 
the  soundness  of  this  argument.  The  vendee  knew  before 
and  at  the  time  of  the  contract  there  was  a  tenant  in  posses- 
sion, whose  term  would  not  expire  until  the  1st  of  April,  and 
the  first  installment  of  the  purchase-money  is  made  payable 
on,  and  interest  on  the  deferred  payments  runs  from,  that  day. 
The  subject-matter  of  sale  is  realty, — a  lot  of  ground  with  a 
house  upon  it,  described  as  a  house  and  lot.  The  agreement 
as  to  delivery  is  not  like  the  usual  covenant  by  a  tenant  in  a 
lease  to  deliver  in  as  good  condition  and  repair  as  when  the 
contract  was  made.  There  is  also  no  difficulty  about  delivery, 
except  that  the  premises  were  not,  as  to  the  buildings  upon 
them,  in  the  same  condition  as  at  the  date  of  the  contract. 
The  question  then  resolves  itself  into  this,  Does  the  fact  of  the 
insertion  into  a  contract  like  the  present  for  the  sale  of  real 
estate  of  an  agreement  to  deliver  possession  at  a  future  day 
make  any  difierence  in  the  application  of  the  rule?  It  is  true, 
it  does  not  appear  in  the  cases  cited  there  were  in  the  con- 
tracts any  stipulations  as  to  delivery  of  possession  at  a  future 
day,  nor  is  this  circumstance  alluded  to,  but  they  explicitly 
say  it  is  the  passing  of  the  title  in  equity  which  throws  the 
risk  of  loss  upon  the  vendee,  and  entitles  him  to  accruing 
benefits.  To  this,  as  we  have  seen,  a  conveyance  is  not  neces- 
sary, nor  is  payment  of  the  purchase-money  or  any  part  of  it; 
for  in  Hampton  v.  Edden^  2  Har.  &  J.  66  [3  Am.  Dec.  530], 
this  court  has  decided  that  ''  a  contract  for  land  bona  fids 
made  for  a  valuable  consideration  vests  the  equitable  interest 
in  the  vendee  from  the  time  of  the  execution  of  the  contract, 
although  the  money  is  not  paid  at  that  time."  See  also  Siter^ 
Jamesj  &  Co.^s  Appeal,  26  Pa.  St.  180.  Neither  can  possession 
nor  delivery  of  possession  be  necessary;  for  if  the  contract  had 
been  silent  on  this  subject,  the  vendor  would  have  had  the 
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right  to  retain  poBeoBsion  at  least  until  the  let  of  April,  when 
the  first  installment  of  the  purchase-money  was  payable,  and 
if  the  vendee  had  obtained  possession  before,  he  would  have 
been  restrained  in  equity  from  exercising  any  acts  of  owner- 
ship prejudicial  to  the  inheritance:  Crochford  v.  Alexander y  15 
Ves.  138;   Reed  v.  Lukens,  44  Pa.  St.  202;   and  yet  the  equi- 
table title  would  all  the  while  have  been  in  him,  subject  to  his 
disposition  by  deed  or  will,  and  liable  for  his  debts.    If,  then, 
in  the  absence  of  a  stipulation  to  deliver  at  a  future  day,  there 
is  an  implied  right  in  the  vendor  to  retain  possession  until 
that  period,  and  this  would  make  no  difference  as  to  the  lia- 
bility of  the  vendee  for  an  intermediate  loss,  how  can  the  in- 
sertion of  such  a  stipulation  have  in  equity  any  different  effect? 
The  whole  foundation  of  this  doctrine  of  equity  is,  that  the 
equitable  title  and  interest  passes  by  the  contract  of  sale,  and 
from  the  time  of  its  execution,  and  it  contemplates  delivery 
of  possession  as  well  as  payment  of  purchase-money,  and  a 
conveyance  at  a  future  period.    Hence  Sir  Edward  Sugden 
and  Sir  Thomas  Plumer  both  citCi  as  in  exact  accord  with  the 
decision  of  Lord  Eldon,  the  rule  of  the  civil  law  where  the 
very  case  is  put  in  the  Institutes:  ^'Cum  autem  emptio  et  ven- 
ditio  contracta  sit,  periculum  rei  venditas  statim  ad  empto- 
rem  pertinet,  tametsi  adhuc  ea  res  emptori  tradita  non  sit: 
Itaque,  si  aedes  totffi  vel  aliqua  ex  parte  incendio  consumptse 
fuerint, — emptoris  damnum  est,  cui  necesse  est,  licet  rem  non 
fuerit  nactus,  pretium  solvere."    In  sales  of  personal  property, 
delivery  of  the  goods  sold  is  not  necessary  to  pass  the  title  as 
between  the  parties  where  the  statute  of  frauds  has  been  grati- 
fied by  giving  something  in  earnest,  or  payment  of  the  whole 
or  part  of  the  purchase-money,  or  a  sufficient  note  or  memo- 
randum in  writing  of  the  bargain;  and  in  such  case  the  prop- 
erty is  at  the  buyer's  risk  before  delivery:  FranUin  v.  Long^  7 
Gill  &  J.  418.    And  even  where  the  seller  remaining  in  actual 
possession  agrees  to  deliver  the  property  at  a  particular  place, 
and  it  is  destroyed  by  fire  before  such  delivery,  the  loss  will 
fall  on  the  purchaser:  Terry  v.  Wheeler.  25  N.  Y.  520. 

Where  sales  are  made  under  authority  of  a  court,  the  con- 
tract is  not  regarded  as  consummated  until  it  has  received  the 
court's  sanction  or  ratification,  and  therefore  any  loss  happen- 
ing before  confirmation  falls  upon  the  vendor:  Ex  parte  Minor^ 
11  Ves.  559;  Wagner  v.  Cohenj  6  GiU,  102  [46  Am.  Dec.  660]. 
But  where  a  loss  occurs  after  confirmation  by  which  the  con« 
tract  is  consummated,  it  falls  upon  the  vendee,  even  though 
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no  purchase-money  has  been  paid  and  the  vendor  remains  in 
possession.  This  was  expressly  decided  in  Robertson  v.  SkeU 
touy  12  Beav.  260,  where  Lord  Langdale  also  said:  *'  In  equity, 
the  estate  belongs  to  the  purchaser  from  the  date  of  the  order 
to  confirm  the  report,  and  the  right  of  possession  belongs  to 
the  vendor  till  the  purchase-money  for  which  it  is  security 
has  been  paid."  Again,  if  we  look  to  the  contract  itself,  and 
gather  therefrom  the  intent  of  the  parties,  it  is  clear,  from  the 
language  used,  their  intention  was  that  the  equitable  title  and 
interest  should  pass  from  the  day  of  its  execution.  Upon 
this  point,  its  terms  are  too  positive  and  explicit  to  admit  of 
doubt.  Delivery  of  possession  and  payment  of  purchase-money 
were  postponed  to  a  friture  day  for  the  convenience  of  each 
party  respectively,  and  we  cannot  construe  the  agreement  to 
deliver  into  a  condition  that  the  contract  shall  be  void  if  there 
is  any  change  in  the  state  or  value  of  the  property  on  the  day 
of  delivery,  nor  interpolate  any  such  words  into  the  instrument 
We  are  therefore  constrained  to  hold  the  argument  founded  on 
this  delivery  clause  to  be  unavailing  to  the  appellant. 

But  it  is  said  specific  execution  of  contracts  is  in  all  cases 
not  a  matter  of  absolute  right,  but  of  sound  discretion  in  the 
court;  and  as  the  vendor  cannot  now  deliver  the  house  which 
was  the  main  inducement  to  the  vendee  to  buy,  and  consti- 
tuted the  chief  value  of  the  property,  it  would  be  inequitable 
to  enforce  the  contract  as  against  him.  If  this  objection  were 
sound,  this  doctrine  of  losses  and  benefits  could  never  have 
been  established.  But  whilst  it  is  conceded  an  application  for 
specific  performance  is  always  addressed  to  the  sound  discre- 
tion of  the  court,  yet  where  a  contract  respecting  real  estate  is 
in  writing,  and  is  in  its  nature  and  circumstances  unobjection- 
able, it  is  as  much  a  matter  of  course  for  a  court  of  equity  to 
decree  a  specific  performance  of  it  as  it  is  for  a  court  of  law  to 
give  damages  for  a  breach  of  it:  Smoot  v.  Rea^  19  Md.  405;  2 
Story's  Eq.  Jur.,  sec.  751.  "  The  fairness  or  hardship  of  a 
contract,  like  all  its  other  qualities,  must  be  judged  of  at  the 
time  it  was  entered  into,  not  by  subsequent  events."  If  it  was 
then  certain,  mutual,  fair  in  all  its  parts,  and  for  an  adequate 
consideration,  it  is  immaterial  that  by  force  of  subsequent  cir- 
cumstances it  has  become  less  beneficial  to  one  party,  unless 
such  change  is  in  some  way  the  fault  of  the  party  seeking  its 
specific  execution:  Revell  v.  Hussey,  2  Ball  &  B.  288;  Lavoder 
V.  Blachford,  Batty,  526;  Webb  ^.  RaUway  Co.,  9  Hare,  129; 
LowY.  Treadwellf  12  Me.  541;   Fry  on  Specific  Performance, 


Oct  1868.]  BRXfTEB  V.  Hbbbxbt.  689 

93, 98.  Adherence  to  principle  compels  the  courts  to  overlook 
the  hardship  of  particular  cases.  But  the  doctrine  upon  which 
this  decision  rests  is  founded  in  strict  justice  and  equity;  for 
whilst  the  vendee  may  think  it  hard  to  be  compelled  to  pay 
for  that  which  he  cannot  have  in  the  condition  it  was  when  he 
purchased,  the  vendor,  with  equal  justice,  might  think  it  hard 
to  lose  his  money  after  a  bona  fide  sale  of  his  property,  because 
of  an  accident  occurring  to  it  without  fault  on  his  part.  It  is 
to  be  remembered,  too,  that  whilst  the  rule  burdens  the  vendee 
with  a  loss,  it  also  entitles  him  to  all  benefits.  Thus,  where  a 
reversionary  interest  is  agreed  to  be  purchased,  and  lives  drop, 
or  one  agrees  to  purchase  an  estate  in  consideration  of  a  life 
annuity  to  the  vendor,  and  the  cestui  que  vie  dies,  or  where 
there  is  a  sudden  rise  in  the  value  of  the  land  from  its  being 
required  for  a  public  purpose,  before  conveyance,  in  all  such 
cases  the  vendee  reaps  the  benefit.  So  in  the  case  before  us, 
if  a  valuable  mine  had  been  discovered  on  the  premises  the 
day  after  the  contract,  or  by  any  unforeseen  or  unexpected  cir- 
cumstances their  value  had  been  increased  a  hundred-fold,  the 
benefit  would  have  resulted  to  the  vendee,  and  the  vendor 
could  not  have  been  released  from  his  contract.  We  cannot, 
therefore,  sustain  this  objection  to  the  bill. 

It  appears  that  at  the  date  of  the  contract,  the  vendor  held 
a  policy  of  insurance  upon  the  house,  which,  by  accident,  he 
allowed  to  expire  without  renewal  before  the  fire,  and  of  this 
the  vendee  received  from  him  no  notice.  A  similar  state  of 
facts  existed  in  Paine  v.  MelleVy  6  Ves.  353,  and  was  held  to 
constitute  no  objection  to  the  vendor's  bill.  It  is  admitted 
there  was  no  understanding  between  the  parties  that  the  ven- 
dor should  keep  the  policy  alive.  They  did  not  contract  on 
any  such  basis.  After  the  contract,  the  vendee  had  an  insur- 
able interest  in  the  house;  and  in  the  absence  of  all  agreement 
on  the  subject,  the  presumption  is,  he  intended  to  protect 
himself  by  insuring  in  his  own  name,  or  to  take  the  risk  of  a 
failure  to  insure.  The  vendor  was  not  bound  to  keep  up  the 
insurance,  or  give  notice  to  the  vendee  of  its  having  expired. 
If  the  policy  had  existed  at  the  time  of  the  loss,  the  vendor 
could  have  recovered  from  the  insiu'ance  company;  but  being 
trustee  of  the  premises  for  the  vendee,  he  would  be  bound  in 
equity  to  account  to  the  latter  for  the  money  so  received :  Reed 
V.  Luken»j  44  Pa.  St.  200;  but  his  failiu'e  to  renew  or  to  give 
notice  cannot  deprive  him  of  his  right  to  enforce  the  contract 
of  sale. 
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It  also  appears  there  was  at  the  date  of  the  contract  a  judg- 
ment against  the  vendor  for  $2,363.38,  but  he  had  at  that  time 
entered  an  appeal  from  the  judgment  to  the  court  of  appeals, 
and  given  an  appeal  bond,  with  security  amply  sufficient  for 
that  purpose,  to  pay  the  amount  of  the  judgment,  with  costs, 
in  case  he  should  fail  to  prosecute  his  appeal  with  effect. 
The  authorities  are  clear  that  equity  will  not  compel  a  ven- 
dee to  take  an  imperfect  or  defective  title,  yet  cases  of  high 
authority  are  to  be  found  in  which  a  pecuniary  charge,  against 
which  adequate  security  has  been  given,  has  been  held  not  to 
constitute  a  defect  in  title,  and  also  where  equity  has  enforced 
the  agreement  where  a  perfect  title  can  be  made  at  the  time 
of  the  decree.  But  this  judgment  thus  appealed  from,  with 
appeal  bond  given,  does  not,  in  the  sense  in  which  courts  of 
equity  use  the  terms,  make  this  such  an  imperfect,  or  defect- 
ive, or  encumbered  title  as  will  prevent  specific  execution, 
and  especially  not  where  the  decree  itself,  as  that  appealed 
from  in  fact  does,  can  protect  the  vendee  by  providing  that 
the  judgment  debt  may  be  paid  by  him  out  of  the  purchase- 
money  due  on  the  contract  and  in  discharge  thereof. 

We  have  bestowed  upon  the  case  our  best  care  and  con- 
sideration.  We  find  nothing  in  the  authorities  cited  by  the 
appellant's  counsel  sufficient  to  overthrow  the  doctrine  upon 
which  we  have  based  our  decision,  and  can  discover  no  ground 
upon  which,  in  justice  and  equity,  the  appellee  can  be  denied 
the  relief  he  seeks.    The  decree  must  be  affirmed. 

Decree  affirmed. 


TrrLS  m  Equitt  to  Rbaltt  Passbs  when:  BriU  ▼.  8tUe$t  85  Am.  Deo. 
364.  Vendee  on  execution  of  contract  of  sale  of  real  estftte  becomes  the 
owner  thereof  in  equity,  entitled  to  whatever  advantage  may  thereafter  ariae 
to  it,  and  bound  to  sustain  any  loss  that  may  befall  it:  Reed  ▼.  Ltdoena^  84  Id. 
425,  and  cases  cited  in  note  thereto  429,  showing  that  a  person  who  is  in  pos- 
session of  real  estate  or  personal  property  under  a  valid  subsisting  contract 
of  purchase  is  the  equitable  owner,  and  has  an  insurable  interest  in  ii^ 
although  he  has  not  paid  aU  of  the  consideration  money. 

SpEciflo  Pervormanob  of  Oontract  mat  bb  Decbbbd  where  it  is  fair, 
just,  certain,  reasonable,  and  mutually  binding,  but  not  unless  the  contract 
has  those  attributes:  Bider  v.  Oray,  69  Am.  Dec.  135,  note  140;  EoMelton  v. 
Putnam^  54  Id.  158;  Bobbins  v.  McKnight,  45  Id.  406;  extended  note  to  Ander- 
eon  V.  (Treen,  23  Id.  423-431,  on  specific  performance  of  contracts  by  courts  of 
equity.  Mutuality  existing  when  contract  was  made  is  sufficient;  subsequent 
events  destroying  this  mutuality  do  not  render  the  contract  inoperative: 
Mom^  V.  Bandolph,  29  Id.  208. 

Spiomo  PsBiOBMANOS  IS  Mattkb  of  DucBxnoN  VOTH  Ck>UBT:  See  Trigg 
r.  Mead,  42  Am.  Deo.  447,  note  468;  Taung  v.  DcaMe.  63  Id.  477,  ooUeoted 
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eaaes  in  note  thereto  485;  Wftm  ▼.  Oartand^  68  Id.  190;  Johnun  v.  HmNfeU, 
86  Id.  773. 

Bqttitt  will  not  Ck>icpxL  Vknpeb  to  Take  "DvwBormt  Titlb;  but  It 
WILL  OoMPXL  Him  to  take  a  good  title  encumbered  with  a  peeniuary  charge, 
provided  he  can  be  protected  from  it:  See  note  to  Thompwn  v.  CarperUeTf  4& 
Am.  Deo.  682.  While  equity  will  not  compel  a  vendee  to  take  a  donbtful 
title:  Jaekaon  ▼.  Murray^  17  Id.  53;  Btxnon  v.  Ecff^  28  Id.  425;  it  will  com- 
pel him  to  take  a  title  perfect  at  the  entry  of  the  decree  for  spedfio  perform- 
ance, though  before  that  time  the  title  was  imperfect:  Seymour  ▼.  Delanqft 
15  Id.  270.  That  vendee  may  defend  an  action  for  the  purchaae-money  by 
showing  that  the  title  was  defective,  see  note  to  Lhyd  v.  Farrell,  86  Id.  568. 

PUBOHABXR  AT  JUDICIAL  SaLB  IS  OWNKB  AITEB  CONVIBICATION,  AND  LlABLB 

lOH  Loss,  bat  not  before:  Houston  v.  Aycock,  73  Am.  Dec.  131.  Loss  falla 
npon  owner  of  equity  of  redemption  and  the  mortgagee,  and  not  the  pur- 
chaser, where  property  upon  mortgaged  premises  is  accidentally  destroyed 
before  completion  of  saJe  on  mortgage  foreclosure:  See  note  to  Bwma  v.  Ham^ 
UUm'9  AdnCr,  70  Id.  585. 

Vbndbb  must  Bbab  Loss  bt  Fibb  aiteb  Salb  but  bbpobb  Ck)NyEYANCB, 
where  a  contract  for  the  sale  of  land  is  absolute  and  complete,  and  the  build- 
ings thereon  are  accidentally  destroyed  by  fire,  pending  the  contract  and  be- 
fore conveyance,  the  vendor  having  at  the  time  of  the  sale  a  fee-simple  title, 
the  loss  in  equity,  as  upon  a  bill  for  specific  performance,  will  fall  upon  th» 
purchaser,  he  being  regarded  in  such  court  as  the  real  owner:  Lomhard  y. 
Chkago  Skiai  OmgreffoUont  64  DL  482;  dting  the  principal 
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Fbedebiok  v.  Gboshon. 

[80  Mabtland,  488.] 

SBonoN  1  OF  Artiglb  1  OF  Mabtland  Codb  of  Pubuo  Gbnebal  Laws, 
Declabino  that  "no  rights,  property,  or  privileges  held  under  a 
charter  or  grant  from  this  state  shall  be  in  any  manner  impaired  or 
afiected  by  the  adoption  of  this  code,"  was  a  precautionary  measure, 
not  intended  to  keep  in  its  original  form  and  separate  existence  any 
public  local  law  of  the  state,  like  the  power  or  privilege  granted  to  the 
town  of  Frederick  by  act  of  1847,  chapter  224^  entitled  "An  act  to  open 
and  widen  GarroU  Greek,  in  Frederick  city." 

Objxot  of  Mabtland  Codb  of  1860  was  to  Ab&anob  and  Simplift 
Wholb  Bodt  of  Statutobt  Law  of  That  State;  and  the  legislature, 
in  adopting  it  as  a  substitute  for  all  the  public  general  and  public  local 
statute  law  then  existing,  plainly  intended  an  entire  repeal  of  all  such 
statutes  of  that  character  then  on  the  statute-book  as  were  not  em- 
braced in  the  codification. 

MUNICnPAL  COBPOBATION,   BBINO    ObOANIZBD  FOB    POLITIGAL    FUBPOSBfl,   I» 

Constantlt  Subject  to  Lboislativb  Contbol,  and  is  liable  at  all 
times  to  have  its  public  powers,  rights,  and  duties  modified,  changed, 
or  abolished,  as  the  legislature  may  deem  proper. 
Fowbb  OB  Pbiyilbob  Gbanted  to  Town  of  Fbbdbbiok  bt  Act  of  1847, 
Okaftbb  224,  Entitled  "An  act  to  open  and  widen  GarroU  Greek,  ta. 
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Frederick  eityj^WBa  for  the  paUic  good,  and  created  no  vested  rights 
as  against  the  state.  It  was  ordinary  le^slation  as  oontradistingnished 
from  compact;  and  was  liable  to  be  repealed  as  well  by  the  general  law 
adopting  the  code,  as  by  a  special  law  expressly  altering  or  abolishing 
the  powers  of  the  corporation;  and  was  in  fact  effectoally  and  com- 
pletely abrogated  and  repealed  by  the  act  of  1860,  adopting  the  code. 

iHJTTironoir  will  hot  lasus  to  Bbstbain  Trespass  Sdcflt  as  Sues,  but 
It  will  bs  Orahtsd  where  the  injury  alleged  is  irreparable,  or  where 
full  and  adequate  relief  cannot  be  had  at  law,  or  where  the  trespass  is  of 
a  character  to  work  destmction  of  the  property  as  it  had  been  held  and 
enjoyed,  or  where  it  is  necessary  to  prevent  a  multiplicity  of  litigation. 

OouBT  OF  Equity  will  Rbibaih  Cobporations  vbom  Gbosslt  Abubino 
THXDt  PowxBS  TO  INJURY  OF  Inditibuals;  and  will  not  snfier  power- 
ful corporate  bodies,  with  whom  it  is  always  very  difficult  to  deal  on 
equal  terms,  to  take,  under  color  of  authority,  proceedings  which  are 
of  an  illegal  character,  or  which  are  of  doubtful  legality,  if  by  so  do- 
ing they  place  those  against  whom  they  are  proceeding  in  a  condition 
of  peril  from  which  it  might  be  difficult  for  them  to  extricate  them- 
selves. 

Appeal  from  a  decree  making  perpetual  an  injunction 
restraining  the  appellants,  the  mayor,  etc.,  from  taking  poe- 
session  of  certain  land  of  the  appellee,  in  Frederick  citj, 
condemned  by  the  city  for  certain  public  uses.  The  facts  are 
stated  in  the  opinion.  The  Maryland  code  of  1860  is  in  two 
volumes.  Volume  1  contains  the  public  general  laws,  and 
volume  2  the  public  local  laws. 

Jamea  McSherry^  Jr.j  and  Frederick  J.  NeUfm^  for  the  appel- 
lants. 

William  P.  Maukby,  for  the  appellee. 

By  Court,  Alvey,  J.  The  object  of  the  bill  in  this  case  was 
to  obtain  an  injunction  to  restrain  the  appellants,  a  municipal 
corporation,  from  appropriating  the  land  and  premises  of  the 
appellee  to  public  purposes. 

The  appellee  alleged  that  the  appellants  had  proceeded  by 
inquisition  to  condemn  some  part  of  his  premises  for  the  use 
and  purpose  of  the  town,  and  that  they  had,  by  virtue  of  such 
condemnation,  entered  upon  and  taken  possession  of  the  land 
so  condemned,  and  were  then  engaged  in  excavating,  digging 
up,  and  removing  the  soil  of  such  land;  and  that  the  business 
of  the  appellee,  being  that  of  a  coal  dealer,  having  a  coal-yard 
upon  the  premises  interfered  with,  would  be  seriously  im- 
paired, if  not  destroyed,  by  the  acts  of  the  appellants.  It  was 
also  alleged  that  the  proceedings  of  the  appellants,  in  con- 
demning and  taking  possession  of  the  appellee's  land,  wera 
wholly  without  warrant  or  authority  of  law. 
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The  injunction  was  granted,  and  the  appellants  afterwards 
put  in  their  answer,  and  moved  to  dissolve. 

The  answer  admits  all  the  material  allegations  of  the  bill, 
except  the  want  of  authority  for  the  proceedings  on  the  pari 
of  the  corporation  in  condemning  and  taking  the  appellee's 
land;  and  for  that  they  attempt  to  justify  under  and  by  vir- 
tue of  the  act  of  assembly  of  December  session,  1847,  chap- 
ter 224,  entitled  **  An  act  to  open  and  widen  Carroll  Creek,  in 
Frederick  city,"  That  act  authorized  the  mayor,  aldermen, 
and  common  council  of  Frederick  to  open  and  widen  the 
channel  of  Carroll  Creek,  which  runs  through  that  town,  so  as 
to  prevent  any  part  of  the  town  from  being  inundated  by 
floods;  and  to  that  end  they  were  authorized  to  have  con- 
demned any  property  whatever  that  might  be  necessary  in 
the  event  of  disagreement  as  to  the  compensation  to  the  owners. 
The  answer  also  insists  that  there  was  ample  remedy  at  law, 
and  that  therefore  there  was  none  in  equity. 

After  hearing  upon  motion  to  dissolve,  the  injunction  was 
continued,  and  it  is  from  the  order  continuing  the  injunction 
that  this  appeal  is  taken. 

There  are  two  questions  presented:  1.  Whether  there  was 
legal  authority  in  the  appellants  for  taking  and  appropriating 
the  appellee's  property  for  the  use  of  the  town;  and  if  not, 
2.  Whether  there  is  sufficient  ground  shown  by  the  bill  for  an 
injunction. 

1.  As  to  the  first  question,  it  is  not  pretended  that  there  is 
any  other  authority  for  the  action  of  the  appellants  in  taking 
the  appellee's  property  than  that  supposed  to  be  derived  from 
the  act  of  1847,  chapter  224.  If  that  act  is  not  in  force,  it  is 
conceded  that  the  proceedings  taken  for  the  condemnation  of 
the  appellee's  property  was  without  warrant  of  law,  and  that 
consequently  the  appellants  were  trespassers  and  wrong-doers. 
Was  the  act  in  force?  Its  provisions  are  not  to  be  found  in 
the  codified  laws  in  reference  to  Frederick,  and  it  is  conceded 
that  the  act  has  been  altogether  omitted  from  the  code.  If  it 
be  still  in  force,  then  it  is  so  notwithstanding  the  act  of  the 
legislature  passed  at  the  January  session,  1860,  which  de- 
clared that  the  two  volumes  of  the  code,  the  first  containing 
the  public  general  laws,  and  the  second  the  public  local  laws, 
should  be  *'  adopted  in  lieu  of  and  as  a  substitute  for  all  the 
public  general  laws  and  the  public  local  laws  heretofore 
passed  by  the  legislature  of  Maryland."  The  act  of  1847  was 
clearly  a  public  local  law.    Can  it  have  ezistenoa,  then,  in- 
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dependently  of  the  code?  It  is  contended,  on  the  part  of  the 
appellants,  that  the  act  of  1847  vested  in  them  certain  rights 
and  privileges  which  were  preserved  to  them  by  the  third 
section  of  article  1  of  the  code  of  public  general  laws,  which 
declares  that  "  no  rights,  property,  or  privileges  held  under  a 
charter  or  grant  from  this  state  shall  be  in  any  manner  im- 
paired or  affected  by  the  adoption  of  this  code." 

But  it  is  clearly  too  much  to  say  that  that  precautionary 
section  of  the  code  was  ever  intended  to  apply  to  a  case  like 
this,  and  to  keep  in  its  original  form  and  separate  existence 
any  portion  of  the  public  local  laws  of  the  state.  To  do  bo 
would  involve  the  necessity  of  constantly  examining  the  great 
multitude  of  public  local  acts  in  regard  to  the  municipal  cor- 
porations of  the  state,  in  the  scattered  and  disconnected  form 
in  which  they  originally  passed,  and  the  doubt  and  controversy 
would  be  endless  as  to  what  were  the  rights  and  privileges  of 
such  corporations  existing  at  the  adoption  of  the  code.  The 
object  of  that  work  was  to  arrange  and  simplify  the  whole 
body  of  the  statute  law  of  the  state;  and  the  legislature,  in 
adopting  it  as  a  substitute  for  all  the  public  general  and  public 
local  statute  law  then  existing,  plainly  intended  an  entire  re- 
peal of  all  such  statutes  of  that  character  then  on  the  statute- 
book  as  were  not  embraced  in  the  codification;  for  otherwise, 
instead  of  simplification,  the  greatest  confusion  would  ensue. 

The  section  of  the  code  relied  on  was  inserted  from  abundant 
caution,  and  from  supposing  it  possible  that  in  the  new  arrange- 
ment and  readoption  of  the  law,  some  question  might  arise 
affecting  the  rights,  property,  or  privileges  held  under  charters 
or  grants  of  the  state.  But  such  a  case  as  this  was  never  in 
the  contemplation  of  the  section. 

A  still  broader  proposition,  however,  is  contended  for  on  the 
part  of  the  appellants,  and  that  is,  that  the  act  of  1847  is  not 
only  not  repealed,  but  that  it  was  not  competent  to  the  l^isla- 
ture  to  repeal  it;  that  by  the  act  certain  rights  and  franchises 
vested  in  the  corporation  that  could  not  be  divested  by  the 
legislature,  although  it  may  have  manifested  a  plain  intent  so 
to  do.  But  such  an  entire  exemption  from  legislative  control, 
predicated  of  a  municipal  corporation  in  regard  to  a  power  or 
privilege  such  as  is  here  involved,  is  a  bold  proposition  to  be 
contended  for  at  this  day,  and  to  maintain  it  would  involve  a 
radical  departure  from  one  of  the  best  established  doctrines  in 
the  jurisprudence  of  the  country.  No  principle  is  better  estab- 
lished  or  more  fundamental  in  its  character  than  that  a  muni- 
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cipal  corporation,  being  organized  for  political  purposes,  is 
constantly  subject  to  the  control  of  the  legislature,  and  is  liable 
at  all  times  to  have  its  public  powers,  rights,  and  duties  modi- 
fied, changed,  or  abolished,  as  the  legislature  may  deem  proper. 
Such  bodies  politic  derive  no  exemption  from  the  power  of  the 
legislature  by  reason  of  the  fact  of  their  incorporation,  for,  as 
was  said  by  Mr.  Chief  Justice  Marshall  {Dartmouth  College  v. 
Woodward,  4  Wheat.  638):  "The  character  of  civil  institutions 
does  not  grow  out  of  their  incorporation,  but  out  of  the  manner 
in  which  they  are  formed,  and  the  objects  for  which  they  arc 
created.  The  right  to  change  them  is  not  founded  on  their  - 
being  incorporated,  but  on  their  being  the  instruments  of 
government,  created  for  its  purposes.  The  same  institutions, 
created  for  the  same  objects,  though  not  incorporated,  would 
be  public  institutions,  and  of  course  controllable  by  the  legis- 
lature. The  incorporating  act  neither  gives  nor  prevents  this 
control."  It  is  clear  that  the  power  or  privilege  granted  to  the 
town  of  Frederick  by  the  act  of  1847  was  for  the  public  good, 
and  created  no  vested  rights  as  against  the  state.  It  was 
ordinary  legislation  as  contradistinguished  from  compact; 
and  as  such  it  was  liable  to  be  repealed  by  the  legislature,  as 
well  by  the  general  law  adopting  the  code  as  by  a  special  law 
expressly  altering  or  abolishing  the  powers  of  the  corporation: 
People  V.  MorriSy  13  Wend.  325.  It  follows  from  what  has 
been  said,  that  this  court  is  clearly  of  opinion  that  the  act  of 
1847,  under  which  the  appellants  justify,  was  effectually  and 
completely  abrogated  and  repealed  by  the  act  adopting  the 
code  passed  at  the  January  session,  1860. 

2.  The  next  question,  then,  is  as  to  the  sufficiency  of  the 
grounds  shown  for  the  injunction,  and  in  regard  to  this  we 
have  no  difficulty. 

It  is  true,  an  injunction  will  not  issue  to  restrain  a  trespass 
simply  as  such,  but  it  will  be  granted  where  the  injury 
alleged  is  irreparable,  or  where  full  and  adequate  relief  cannot 
be  had  at  law,  or  where  the  trespass  is  of  a  character  to  work 
destruction  of  the  property  as  it  had  been  held  and  enjoyed,  or 
^  where  it  is  necessary  to  prevent  a  multiplicity  of  litigation: 

White  V.  Flannigain,  1  Md.  525  [64  Am.  Dec.  668];  Jerome  v. 
RosSy  7  Johns.  Ch.  330  [11  Am.  Dec.  484].    As  in  the  case  of 
*'  Hughes  v.  Trustees  of  Weston  Collegey  1  Ves.  188,  where  com- 

^'  missioners  of  a  turnpike  company  had  taken  possession  of, 

*  and  were  digging  for  gravel  in  the  garden  and  grounds  of  the 

f  complainant,  who  was  a  gardener  by  occupation^  the  turnpike 
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act  having  specially  excepted  gardens,  orchards,  planted 
walks,  etc.,  Lord  Hardwicke  determined  it  to  be  a  proper  case 
for  an  injunction,  though  the  party  had  his  remedy  at  law. 
The  ground  of  the  injunction  in  that  case  was,  that  the 
garden  and  orchard  as  such  were  being  destroyed.  So  in  this 
case,  the  complainant  is  a  coal  dealer,  and  has  his  coal-yard 
upon  the  premises,  a  part  of  which  was  being  taken  for  the  use 
of  the  town,  whereby,  as  he  alleges,  his  business  as  dealer  in 
coal  would  be  seriously  impaired,  if  not  destroyed.  And  al- 
though the  appellants  deny  that  the  appellee's  business  would 
necessarily  be  seriously  impaired,  it  is  admitted  that  the 
premises  are  used  as  a  coal-yard;  and  it  is  shown  that  the 
coal-house  is  upon  that  portion  of  the  premises  proposed  to  be 
taken  by  the  appellants,  and  of  course  whatever  portion  may 
be  required  for  the  purpose  of  widening  the  creek  will  be  de- 
stroyed: See  BeddaM  v.  Bryan^  14  Md.  444  [74  Am.  Dec. 
650]. 

But  there  is  another  ground  upon  which  the  appellee  is  en- 
titled to  the  injunction,  and  that  is,  that  corporations  will 
be  restrained  by  a  court  of  equity  from  a  gross  abuse  of  their 
powers  when  to  the  injury  of  individuals.  That  court  will 
not  suffer  powerful  corporate  bodies,  with  whom  it  is  always 
very  difficult  to  deal  on  equal  terms,  to  take,  under  color  of 
authority,  "  proceedings  which  are  of  an  illegal  character,  or 
which  are  of  doubtful  legality,  if  by  so  doing  they  place  those 
against  whom  they  are  proceeding  in  a  condition  of  peril 
from  which  it  might  be  difficult  for  them  to  extricate  them- 
selves": Pinchin  v.  London  and  Blackwall  B^y  Co.y  SI  Eng. 
L.  &  Eq.  252;  Bonaparte  v.  Camden  and  Amboy  B.  B.  Co.^ 
1  Bald.  231;  WesUm  Maryland  B.  B.  Co.  v.  Omngs,  16  Md. 
204  [74  Am.  Dec.  563]. 

We  think  there  was  very  sufficient  ground  for  the  injuno- 
tion,  and  there  is  nothing  in  the  answer  of  the  appellants 
to  justify  the  removal  of  it.  The  order  appealed  from  will 
therefore  be  affirmed,  with  costs  to  the  appellee. 

Order  affirmed. 


Municipal  Cobfobations  abb  Subjbot  to  Lbqislativb  Cqntbol:  8m 
Mayor  etc  <^  BaUknare  r.  State,  74  Am.  Deo.  572*  notes  596;  Tineman,  t. 
Belvidere  Delaufare  B.  R  Co.,  69  Id.  665,  note  680;  MontpeHer  r.  Baet  Mont- 
fdier,  67  Id.  748,  note  754. 

iMjuNonoB  will  hot  Ibbob  to  RnTBAnr  Tbbspam  Sqcflt  as  Bucb 
where  injoxyu not  JxrqpanUa:  Sekmrmekr r.  8l  PautetcB.  JZ.  Ox,  88  Am. 
Deo.  770t  BunUe^  v.  Cook,  65  Id.  79;  note  to  BeddaB  t.  Br^tm^  74  Id.  555| 
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note  to  WUUam$  r.  New  Tcrh  Cent,  B,  R.  Co.,  69  Id.  664;  Bameti  ▼.  Craig^ 
68  Id.  115,  collected  caaea  in  note  thereto  117;  extended  note  to  Jerome  r. 
Boss,  11  Id.  498.  This  was  the  old  rule,  bat  the  more  liberal  practice  now 
prevails  of  allowing  an  injunction  where  the  trespass  presents  a  case  of  de* 
Btruction  to  the  inheritance,  or  of  irreparable  injury:  Burnley  v.  Cook,  65 
Id.  79;  extended  note  to  Jerome  v.  Boas,  1 1  Id.  499-501,  showing  what  is 
irreparable  injury,  and  what  trespasses  are  destructive  of  the  estate;  note  te- 
ReddaU  v.  Bryan,  74  Id.  554;  Iline  v.  Stephens,  89  Id  217,  note  220;  note  ta 
Goodrich  v.  Movre,  72  Id.  78. 

Injunction  will  Issue  to  Prevent  Multiplicitt  of  Suits:  See  note 
to  Williams  v.  New  York  Cent.  B.  B.  Co,,  69  Am.  Dec.  664;  Bryson  v.  Ray- 
ner,  90  Id.  69;  Hart  v.  Mayor  etc.  of  Albany,  24  Id.  165;  Stevens  v.  Stevens, 
45  Id.  203;  or  to  prevent  an  inequitable  act:  Stockdale  v.  Ullery,  78  Id.  440; 
Pensacola  etc.  B.  B.  Co.  v.  Spratt,  91  Id.  747,  note  757. 

Equitt  mat  Enjoin  Corpobation  Which  Exceeds,  Abuses,  or  Mis* 
applies  its  Powers:  Scudder  v.  Trenton  etc.  Falls  Co.,  23  Am.  Dec.  75C. 

The  principal  case  was  referred  to  in  Western  Maryland  R.  R.  Co.  v. 
Patterson,  37  Md.  138,  and  quoted  from  in  Mayor  etc  v.  Hanoood,  32  Id.  481, 
with  respect  in  each  case  to  restraining  corporations  by  injunction. 
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Kotabial  Photest  18  Prima  Facie  Evidbncb  of  its  Ck>NTBNT8,  and  noth* 
ing  more. 

Holder  of  Promissobt  Note  cannot  Recovek  aoainst  Indorser  unless 
he  shows  demand  upon  the  maker,  and  notice  to  the  indorser  of  its  non- 
payment. 

Due  Diligence  is  Question  of  Law  where  there  is  No  Dispute  about 
the  facts;  and  if  the  proof  is  insufficient  in  law  to  show  due  diligence,  it 
is  error  to  refer  the  question  to  the  jury. 

Facts  must  be  Sufficient  to  Constitute  Due  Dilioence  where  they  are 
submitted  to  the  jury  to  be  ascertained  by  their  verdict. 

Facts  Showing  Want  of  Due  Diligence  in  Making  Demand.  —  Where 
the  maker  of  a  promissory  note  resided  in  the  city  of  Baltimore,  inquiry 
for  him  by  the  notary  at  the  post-office,  exchange,  and  court-house  wae 
held  not  alone  sufficient.  Efforts  should  have  been  made  to  learn  if  he 
had  a  residence  in  the  city;  the  city  directory  should  have  been  exam- 
ined; and  demand  should  have  been  made  upon  him,  or  left  at  his  place 
of  abode. 

DnJOENCE  Required  of  Holder  of  Note.  —  He  must  not  allow  himself 
to  remain  in  a  state  of  passive  and  contented  ignorance.  He  must  not 
depend  upon  the  industry  and  vigilance  of  his  agent,  the  notary.  The 
law  will  not  sanction  such  laches.  While  the  notary  may  be  ignorant  as 
to  the  indorser's  residence,  the  holder  must  inform  himself  of  it,  if  he  can 
do  so  by  due  diligence;  and  where  the  indorser's  residence  is  known  by 
the  holder  to  be  in  another  county,  though  the  notary  is  ignorant  of  it, 
the  holder  must  send  notice  to  the  indorser's  neaxeet  post-offioe. 
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Absumpbit  by  the  appellee,  Sullivan,  against  the  appellant, 
Tate,  to  recover  $237.50  on  a  promissory  note  drawn  by  Isaao 
F.  Gilley,  payable  five  months  after  date  to  the  order  of  Tate, 
who  indorsed  it  to  Beeves,  by  whom  it  was  indorsed  to  Sul- 
livan.   This  action  was  brought  on  October  24,  1864.    The 
declaration  contained  a  count  upon  the  note,  and  the  usual 
money  counts.    Defendant  pleaded  n(m  assumpsit  and  limita- 
tions, and  upon  these  pleas  issue  was  joined.     Defendant  took 
three  exceptions:  1.  The  plaintiff  proved  the  execution  and 
indorsement  of  the  note  sued  on,  and  then  testified  to  a  con- 
versation with  the  defendant  in  Baltimore,  within  three  years 
before  the  institution  of  the  suit,  in  which  he  promised  to  pay 
the  note,  and  admitted  that  he  had  received  notice  of  its  pro- 
test.   The  defendant  testified  that  the  conversation  referred 
to  was  in  reference  to  a  different  note,  and  that  he  did  not 
promise  to  pay  the  note  sued  on,  and  did  not  receive  notice  of 
the  protest.    This  evidence,  being  without  objection,  the  plain- 
tiff offered  in  evidence  the  notarial  protest  for  the  purpose  of 
proving  demand  upon  the  maker,  and  notice  of  protest  to  the 
defendant.    The  protest  stated  that  notice  had  been  addressed 
to  the  defendant  at  Baltimore,  and  placed  in  the  Baltimore 
post-office.    Defendant  then  proved  that  at  the  time  the  pro- 
test was  made  he  resided  in  Anne  Arundel  County,  and  had 
60  resided  ever  since,  and  that  his  post-office  was  in  that 
county,  and  therefore  objected   to  the  admissibility  in  evi- 
dence of  the  notarial  protest  for  the  purpose  of  proving  notice 
of  protest  to  him.    The  court  overruled  this  objection,  and 
admitted  the  protest  for  the  purpose  of  proving  that  due  notice 
of  the  protest  of  said  note  had  been  given  to  the  defendant. 
Defendant  excepted  to  this  ruling.    2.  The  defendant  objected 
to  the  admissibility  in  evidence  of  the  notarial  protest,  upon 
the  ground  that  it  did  not  show  a  sufficient  demand.    The 
protest  showed  that  the  notary  presented  the  note  for  payment 
at  the  court-house,  post-office,  and  exchange  in  the  city  of  Bal- 
timore, and  that  he  could  find  no  one  who  could  inform  him 
where  the  maker  resided  or  did  business.     Defendant  then 
proved  that  the  maker  of  the  note  had  resided  in  the  city  of 
Baltimore,  with  his  family,  for  twelve  or  fifteen  years  before 
1861,  at  No.  166  Lombart  Street;  that  his  family  resided  there 
at  the  time  of  the  making  of  the  protest;   that  his  name  and 
residence  were  entered  in  the  Baltimore  City  Directory;  and 
that  he  was  a  bay  captain  by  vocation,  and  was  frequently 
absent  from  Baltimore  in  the  course  of  his  business.    Plain- 
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ti£f  then  proved  hj  the  defendant  that  the  maker  of  the  note 
was  absent  from  Baltimore  at  the  time  of  the  making  of  the 
protest,  but  the  witness  did  not  know  where  he  was.  Defend- 
ant's objection  to  the  admissibility  of  the  protest  was  over- 
mled,  the  court  holding  that  it  was  admissible  in  evidence  for 
the  purpose  of  proving  due  demand  of  payment  of  the  note. 
Defendant  excepted.  3.  This  exception  was  a  request  for  the 
following  instruction,  viz.:  If  the  jury  shall  find  from  the  evi- 
dence that  the  promissory  note  offered  in  evidence  by  the 
plaintiff  was  signed  by  Gilley  as  maker^  and  by  Tate  and 
Reeves  as  indorsers,  that  the  same  was  protested  at  its  ma- 
turity for  non-payment,  and  notice  of  demand  and  refusal, 
and  that  he  was  held  responsible  for  the  payment  of  the  same, 
was  sent  to  the  defendant,  as  stated  in  the  protest  offered  in 
evidence;  and  shall  also  believe  that  in  May,  1863,  or  there- 
abouts, the  defendant,  in  conversation  with  the  plaintiff,  ad- 
mitted his  liability  on  said  note,  and  said  he  would  pay  the 
same, — ;then  the  plaintiff  is  entitled  to  recover,  notwithstand- 
ing the  plea  of  limitations  interposed  by  the  defendant.  The 
following  instruction  was  requested  by  the  defendant:  That  if 
the  jury  shall  find  from  the  evidence  that  the  cause  of  action 
alleged  in  the  plaintiff's  declaration  did  not  accrue  within 
three  years  before  this  suit,  then  said  claim  is  barred  by  limi- 
tations, unless  the  jury  shall  find  an  assumption  or  promise 
by  the  said  defendant  within  the  said  three  years  to  pay  the 
amount  claimed.  The  court  granted  the  prayers  of  both 
plaintiff  and  defendant.  Defendant  excepted  to  the  granting 
of  plaintiff's  prayer.  Verdict  and  judgment  for  plaintiff. 
Defendant  appealed. 

James  H,  Hodges  and  James  ReveUj  for  the  appellant. 
Alexander  B.  HagneVy  for  the  appellee. 

By  Court,  Stewart,  J.  To  facilitate  commercial  opera- 
tions, the  notarial  protest  is  made  by  law  primxi  facie  evidence 
of  the  presentment  of  the  notes  for  payment  to  the  maker  at 
the  time  and  in  the  manner  therein  stated,  its  non-payment 
and  notice  thereof  sent  or  delivered  to  the  indorser  as  stated 
therein.  The  appellee  had  a  right  to  offer  the  protest  as 
primxi  facie  evidence  of  the  contents,  and  there  was  no  error 
in  the  first  and  second  exceptions;  but  its  sufficiency,  without 
additional  evidence  to  fix  responsibility  for  the  payment  of 
the  note  upon  the  appellant  as  indorser,  was  quite  a  different 
question:  See  NaUor  v.  Botoie^  8  Md.  258. 
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In  the  third  exception,  the  question  as  to  the  sufficiency  of 
the  protest  arises,  when  the  objection  is  made  to  the  instruc- 
tion of  the  court  to  the  jury  under  the  appellee's  prayer, 
which  assumes  that  the  evidence  in  the  case  was  sufficient,  if 
found  by  the  jury,  to  entitle  the  appellee  to  recover.  The 
first  part  of  the  instruction  virtually  affirmed  that  there  was 
sufficiency  of  proof  of  demand  and  refusal  to  pay,  on  the  part 
of  the  maker,  to  show  that  the  appellee  as  the  holder  of  the 
note  had  performed  all  the  conditions  incumbent  on  him  to 
make  the  appellant,  as  indorser,  responsible  for  its  payment. 
Due  demand  upon  the  maker,  and  due  notice  to  the  indorser 
of  its  non-payment,  were  conditions  precedent  to  the  appellee's 
right  to  recover.  Compliance  with  these  conditions  to  make 
the  indorser  responsible  is  not  an  idle  ceremony,  but  an  im- 
perative performance  of  duty.  This  rule  is  obligatory,  and 
the  indorser  has  the  right  to  a  strict  observance  of  its  require- 
ments: Story  on  Promissory  Notes,  sec.  201;  Whiteford  v. 
Burckmyer,  1  Gill,  142  [39  Am.  Dec.  640]. 

Where  there  is  no  dispute  about  the  facts,  what  is  due  dili- 
gence is  a  question  of  law  for  the  court  to  determine;  and 
where  the  facts  are  submitted  to  the  jury,  to  be  ascertained 
by  their  verdict,  they  must  be  sufficient  to  constitute  due  dili- 
gence. 

If  the  proof  is  insufficient  in  law,  it  is  error  to  refer  the 
question  to  the  jury:  Orear  v.  McDonald,  9  Gill,  354  [52  Am. 
Dec.  703].  From  the  contents  of  the  protest,  assuming  them 
to  be  true,  and  from  all  of  the  evidence,  there  has  not  been 
due  diligence,  either  in  the  demand  upon  the  maker  or  in  the 
notice  of  non-payment  to  the  indorser,  the  appellant,  to  justify 
the  court  below  in  granting  the  appellee's  prayer:  Whiteford  v. 
Burckmyery  1  Gill,  144  [39  Am.  Dec.  640];  Nailor  v.  Bowie^  8 
Md.  258. 

If  the  maker  of  the  note  resided  in  Baltimore,  and  such 
was  the  proof,  demand  should  have  been  made  upon  him,  or 
left  at  his  place  of  abode:  3  Kent's  Com.  95,  97;  Story  on 
Promissory  Notes,  sec.  235.  There  is  no  proof  whatever  that 
the  holder  of  the  note,  the  appellee,  did  not  know  of  his  resi- 
dence in  the  city  of  Baltimore.  He  was  a  witness  in  the 
cause,  and  might  have  given  some  information  upon  the  sub- 
ject Inquiry  for  him  by  the  notary  at  the  post-office,  ex- 
change, and  court-house  was  not  alone  sufficient.  Efforts 
should  have  been  made  to  learn  if  he  had  a  residence  in  the 
citjy.    The  directory  might  have  been  examined. 


April,  1869.]  Tatb  v.  Sulutah.  601 

The  holder  of  the  note  is  not  permitted  to  sleep  in  perform- 
ing what  is  required  of  him,  and  his  agent,  the  notary  public, 
as  an  agent  and  officer,  must  be  vigilant  and  industrious  in  the 
discharge  of  his  duty:  Staylor  v.  BaUy  24  Md.  199,  200;  Story 
on  Promissory  Notes,  436,  note.  His  notarial  protest  is  an 
important  instrument  of  evidence,  importing  that  diligence  has 
been  used  in  obtaining  necessary  information,  and  in  the  dis- 
charge of  the  trust.  The  law  makes  his  certificate  prima  fads 
evidence  of  its  contents,  as  stated  in  the  same,  but  nothing 
more.  Nor  was  there  sufficient  inquiry  as  to  the  residence  of 
the  indorser.  If  the  holder  of  the  note  knew  of  the  residence 
of  the  indorser  in  Anne  Arundel  County  (and  there  is  nothing 
shown  to  the  contrary),  notice  should  have  been  sent  to  his 
nearest  post-office:  Bell  v.  Hagerstown  Banh^  7  Gill,  217;  Bank 
of  Columbia  v.  MagrudeVy  6  Har.  &  J.  172  [14*  Am.  Dec.  271]; 
Moore  v.  HardcaatUy  11  Md.  490;  Story  on  Promissory  Notes, 
sec.  316,  and  note  2.  The  notary  pubUc  may  have  been  igno- 
rant as  to  the  indorser's  residence,  but  not  so  the  holder  of 
the  note,  who  might  by  due  diligence  have  informed  himself. 
There  is  no  evidence  that  the  appellee  gave  himself  any 
trouble  whatever  about  the  matter,  or  used  the  slightest  effort 
to  become  informed  of  the  residence  of  the  appellant.  "  The 
holder  must  not  allow  himself  to  remain  in  a  state  of  passive 
and  contented  ignorance":  Chitty  on  Bills,  486.  He  seems  to 
have  trusted  to  the  industry  and  vigilance  of  the  notary,  and 
run  the  hazard  of  his  using  the  proper  means.  The  law  will 
not  sanction  such  laches:  Haley  v.  BrowUy  5  Pa.  St.  178. 

Besides,  the  prayer  of  the  appellee  might  mislead  the  jury 
from  its  ambiguous  character,  involving  two  distinct  propos 
sitions.  The  first  part  of  it  assumes  that  the  proof  of  demand 
and  refusal  is  sufficient,  if  believed  by  the  jury,  to  make  the 
appellant  answerable  as  indorser,  independent  of  any  proof 
of  a  waiver  on  the  part  of  the  appellant,  by  promise  or  ad- 
mission. 

The  second  part  assumes  that  the  acknowledgment  and 
promise  to  pay,  if  believed  by  the  jury,  were  sufficient  to  de- 
feat the  plea  of  limitation,  upon  the  hypothesis  that  there  was 
sufficient  proof  of  notice  of  demand  and  of  the  protest  to  bind 
the  appellant.  The  acknowledgment  is  not  relied  upon  as  a 
waiver  on  the  part  of  the  appellant  to  dispense  with  demand 
and  refusal  and  notice,  but  to  avoid  the  plea  of  limitation, 
and  no  question  of  a  waiver  is  presented.  The  appellant's  ad- 
mission and  promise,  if  believed  by  the  jury  to  have  bean 
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made,  might  be  relied  upon  to  defeat  limitation,  if  the  respon- 
flibility  for  the  payment  of  the  note  was  fixed  upon  the  appel- 
lant by  sojBScient  proof  of  demand  and  refusal. 

The  second  part  of  the  instruction  is  connected  with  and 
made  dependent  upon  the  first,  and  if  that  is  defective,  the 
whole  is  objectionable. 

If  a  waiver  of  the  conditions  to  bind  the  appellant  had  been 
relied  upon  by  the  appellee,  and  there  was  sufficient  evidence 
to  be  submitted  to  the  jury  to  sustain  it,  that  question  ought 
to  have  been  directly  presented.  If  the  appellant,  with  full 
knowledge  of  the  omissions  on  the  part  of  the  appellee  or  the 
holder  of  the  note,  assumed  the  liability,  and  promised  not- 
withstanding to  pay  the  note,  he  might  dispense  with  and 
waive  his  rights  as  indorser. 

He  has  the  privilege  of  insisting  strictly  upon  his  rights,  or 
he  may,  if  he  think  fit,  with  a  knowledge  of  all  the  facts,  aban- 
don them:  Staylor  v.  BdU,  24  Md.  201;  Story  on  Promissory 
Notes,  sec.  361.  The  rule  was  adopted  for  his  benefit  and  se- 
curity, and  he  has  the  right  to  waive  the  consequences  of  the 
holder's  neglect.  But  before  his  acknowledgment  and  prom- 
ise to  pay  the  note  can  operate  as  a  waiver  of  his  privilege, 
and  place  him  in  the  same  condition  as  if  demand  and  notice 
had  been  duly  given,  there  must  be  proof  that  he  had  knowl- 
edge of  the  facts  that  no  such  demand  and  notice  had  been 
given:  Beck  v.  Thompson,  4  Har.  &  J.  531.  If  his  promise  or 
acknowledgment  is  relied  upon  as  proof  for  that  purpose,  it 
must  "  amount  to  an  admission  of  the  right  of  the  holder,  or 
of  a  duty  and  willingness  on  his  part  to  pay";  or  if  the 
knowledge  is  to  be  implied  from  the  conduct  and  acts  of  the 
indorser,  they  must  as  clearly  import  a  like  admission  or  duty: 
Story  on  Promissory  Notes,  sec.  363.  But  no  question  of 
waiver  having  been  presented  under  the  instruction,  no  con- 
clusion could  be  fairly  deduced  by  the  jury  in  regard  to  any 
admission  of  the  appellant,  except  as  applicable  to  the  plea  of 
limitation. 

Judgment  reversed,  and  procedendo  ordered. 


Pbotbst  as  Evxdsmgi.  — The  form  and  requintoi  of  a  valid  protest  have 
been  heretofore  treated  in  this  series:  Note  to  Dupri  t.  Rkhardf  43  Am.  Desi 
216-224;  and  in  this  note  we  shall  yiew  the  protest  of  a  biU  or  note  in  the 
light  of  its  admissibility  and  effect  as  eridence. 

Bt  L^w  Mxbohakt,  the  notarial  certificate  of  protest  of  a  foreign  biU  of 
ezohange^  if  properly  made  according  to  the  laws  of  the  state  or  ooontry  where 
tbe  bill  is  payable  and  doly  anthentioated  (note  to  DttpH  t.  Bid^ard^  Mgpro)^ 
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proTM  itself,  and  if  not  controverted  by  connterf  ailing  proofs  la  anificlent 
evidenoe,  or  in  other  words,  is  prkna  fade  evidenoe  of  presentment  and  non- 
aoceptanee  or  non-payment:  Towfulqf  r.  SumraUf  2  Pet.  170;  Lonadak  ▼. 
Brtwn,  2  Id.  688;  NichoOa  r.  WM,  8  Wheat  326;  Dkkeiu  ▼.  Seal,  10  Pet. 
582;  Tyler  ▼.  Bank  qfKetUueky,  7  T.  B.  Mon.  555;  Bank  i^  Kentucky  t.  P«r»- 
Uyt  3  Id.  240;  Schneider  ▼.  Cochrane,  9  La.  Ann.  235;  S.  C,  61  Am.  Dec 
204;  Bryden  v.  Taylor,  2  Har.  ft  J.  399;  Chaee  v.  Taylor,  4  Id.  54;  Car- 
ter  V.  Burley,  9  N.  H.  558;  Bou  v.  BedeO,  5  Dner,  462;  BrUiain  r.  DoyUstown 
Bank,  5  Watta  ft  8.  87;  S.  C,  39  Adl  Dec.  110.  This  doctrine  of  commercial 
law  rests  upon  the  usage  of  merchants  and  the  universal  convenience  of 
mankind:  NichoBs  v.  Webh,  8  Wheat  326;  Toumsley  v.  SumraU,  2  Pet  170; 
and  was  adopted  for  the  purpose  of  affording  "authentic  and  satisfactory 
evidence  of  due  dishonor  to  the  drawer,  who,  from  hia  residence  abroad, 
would  experience  a  difficulty  in  making  proper  inquiries  on  the  subject, 
and  be  compelled  to  rely  on  the  representations  of  the  holder*':  Daniel 
on  Negotiable  Instruments,  sec.  927.  And  furthermore,  as  is  observed  in 
Byles  on  Bills,  Sharswood's  ed.,  395,  the  protest  "  furnishes  an  indorsee  with 
the  best  evidence  to  charge  an  antecedent  party  abroad;  for  foreign  courts 
give  credit  to  acts  of  a  public  functionary  in  the  same  manner  as  a  protest 
under  the  seal  of  a  foreign  notary  is  evidence  in  our  courts  of  the  dishonor  of 
a  bill  payable  abroad." 

Rule  does  not  Extend  to  Promieeory  Notes  and  Inland  BiUs;  for  in  the  case 
of  such  instruments  it  is  said  that  the  reason  of  the  rule  ceases,  since  the 
notary  is  within  the  jurisdiction,  and  may  be  produced  as  a  witness.  At 
%U  events,  the  law  merchant  does  not  regard  the  protest  of  a  note  or  inland 
bill  as  an  official  act,  and  accordingly,  in  the  absence  of  statute,  it  is  not  re- 
oeivablo  as  evidence  of  demand:  Cfhuner  v.  Noyes,  4  Camp.  129;  Toumsley  v. 
Sumrall;  2  Pet  180;  Young  v.  Bryan,  6  Wheat  146;  Unkm  Bank  v.  Hyde,  6 
Id.  572;  yichoOs  v.  Webb,  8  Id.  326;  Dunn  v.  Adams,  1  Ala.  527;  S.  C,  35 
Am.  Dec.  42;  SuUwan  v.  Deadman,  19  Ark.  484;  Bond  v.  Bragg,  17  UL  69; 
McAllister  Y.  Smith,  17  Id.  328;  S.  C,  65  Am.  Dec.  651;  Waldon  v.  T^crpln, 
15  La.  552;  S.  C,  35  Am.  Dea  210;  Hatfield  v.  Perry,  4  Harr.  (Del.)  463; 
Bank  v.  Cutter,  3  Pick.  414;  Sumner  v.  Bowen,  2  Wis.  524. 

With  respect  to  promissory  notes,  however,  which  are  made  in  one  state  or 
country  and  are  payable  in  another,  and  which  have  been  indorsed,  the  rule 
making  the  protest  evidence  of  demand  ought  logically  to  apply;  for  when  a 
note  is  indorsed  it  is  in  most  respects  an  instrument  similar  to  an  accepted 
bill,  the  maker,  like  the  acceptor,  being  primarily  liable,  and  the  indorser 
secondarily,  like  the  drawer;  and  it  is  necessary  to  fix  the  indorser's  liability, 
like  the  drawer's^  by  due  demand  and  notice.  Every  indorser  is,  in  effect,  a 
new  drawer;  and  therefore,  in  the  case  of  such  a  **  foreign  "  promissory  note, 
every  reason  of  convenience  and  expediency,  which  is  the  foundation  of  the 
rule  of  the  law  merchant  making  the  protest  of  a  foreign  bill  evidence  of  de- 
mand and  non-payment,  applies  with  equal  force  in  respect  to  the  indorser  of 
the  note.  It  has  been  well  said  by  Parker,  C.  J.,  in  WilUams  v.  Putnam,  14 
N.  H.  540,  S.  C,  40  Am.  Dec.  204,  that  "tiie  similarity  between  the  indorse- 
ment of  notes  and  the  drawing  and  indorsement  of  bilb  of  exchange  is  so 
great  that  there  can  be  no  sound  reason  given  for  establishing  or  preserving 
a  distinction  between  them,  and  requiring  a  different  character  of  evidence 
to  prove  the  same  facts  with  regard  to  two  instruments,  which,  though  dif« 
ferent  in  some  respects  as  to  their  formal  phraseology,  are  so  essentially  simi- 
lar in  their  nature  and  operation."  And  there  are  other  well-considered 
which  sustain  this  view:  Ticonie  Bank  v.  Stackpole,  41  Me.  302;  Piner  t. 
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CZotry,  17  B.  Mon.  645;  and  see  Bwrgen  t.  VrtOanA^  24  N.  J.  L.  71;  8.  C,  09 
Am.  Deo.  408.  Preoedent  is,  howerer,  to  the  contrary;  and  the  cases  which 
maintain  that  the  protest  of  a  note  is  wiknown  to  the  law  merchsAt^  and 
therefore  inadmissible  in  eyidenoe,  are  supported  by  authority,  and  are,  in 
strict  law,  correct:  Dvnn  y.  AdanUf  1  Ala.  627;  S.  C,  35  Am.  Dec.  42;  Kitt- 
land  V.  Warner,  2  Dner,  278;  Starr  v.  Sat^ford,  45  Pa.  St  193;  and  see  cases 
cited  supra,  A  general  usage,  howerer,  admitting  such  evidence  would  prob- 
ably control:  See  Burhe  v.  McKay,  2  How.  66;  Daniel  on  Negotiable  Instm- 
ments,  sec.  928. 

Protest  is  Bxchtswe  Btfidenos  qf  Dishonor  qf  Foreign  Bill  by  Law  MerchanL 
It  is  indispensable,  and  no  other  evidence  will  supply  its  place:  Union  Bank  v. 
Hyde,  6  Wheat.  572;  CuOam  v.  Casey,  9  Port.  131;  S.  C,  33  Am.  Dec.  304; 
Joseph  V.  Salomon,  19  Fla.  623;  Carter  v.  Union  Bank,  7  Humph.  548;  S.  C, 
46  Am.  Dec  89;  and  indeed,  it  has  been  said  that  it  is  a  part  of  the  consti- 
tution of  a  foreign  bill:  Borough  v.  Perkins,  1  Salk.  121;  S.  C,  2  Ld.  Itaym. 
992;  Chitty  on  Bills,  13th  Am.  ed.,  373.  A  different  rule,  however,  prevails 
in  Pennsylvania:  Bead  v.  Adams,  6  Serg.  k  R.  356;  Brown  v.  Berry,  3  DalL 
365;  Clarke  v.  Russel,  3  Id.  415.    t 

Copy  qf  Protest  Admissible.  —  If  the  notary's  entries  in  his  book  be  made  afe 
the  time  of  the  transaction,  the  protest  may  be  established  by  a  duplicate 
protest  drawn  from  the  notary's  book  even  after  the  commencement  of  the 
action,  the  duplicate  protest  being  equivalent  to  the  original,  drawn  up  at  the 
time  of  the  original  entry:  Wharton  on  Evidence,  sec.  125;  Taylor  on  Evi- 
dence, sec  394;  Oeralopuh  v.  WieUr,  10  Com.  B.  712;  MeFarbmd  v.  Pico,  S 
CSaL  626.  And  therefore  the  notary  may  make  a  second  certificate,  to  be  used 
as  evidence  of  the  protest  if  the  first  certificate  is  lost:  KiUam  v.  McKoon,  31 
Hun,  519.  And  it  is  held  that  the  protest  is  valid  though  the  notary  keeps 
no  record  of  it:  Kern  v.  Von  Phul,  7  Minn.  426;  8.  C,  82  Am.  Dec  106. 

Though  Notary  has  No  BeooUeetkn  qf  the  Facts  stated  in  his  certificate  of 
protest  when  examined  as  a  witness,  except  from  the  protest  itself,  it  is  still 
prima  fade  evidence  of  the  facts  stated  with  respect  to  the  presentment  and 
refusal  of  acceptance  or  payment:  Sherer  v.  Easton  Bank,  33  Pa.  St.  134; 
Spann  v.  BaUzeO,  1  Fla.  301;  S.  C,  46  Am.  Dec  346. 

Certijieate  of  Protest  is  only  Prima  Fade  Evidence,  however,  of  the  fitets 
stated.  It  is  not  conclusive,  and  any  of  its  statements  may  be  rebutted  by 
competent  evidence  to  the  contrary:  Dickens  v.  Beal,  10  Pet.  582;  Hendy  v. 
Desmond,  62  Cal.  260;  Applegarth  v.  Abbott,  64  Id.  459;  Bicketis  v.  Penderton, 
14  Md.  320;  Howard  Bank  v.  Carson,  60  Id.  27;  Union  Bank  v.  FowOees,  2 
Sneed,  556;  Nelson  v.  FotieraU,  7  Leigh,  180;  Spence  v.  Crockett,  5  Baxt  676. 

Protest  qf  Foreign  BiU  Made  in  Country  where  Suit  is  Brought  has  been  held 
to  be  inadmissible  on  the  ground  that  the  reason  of  the  rule  fails,  the  notary 
being  within  the  jurisdiction  of  the  court,  and  therefore  producible  as  a  wit- 
ness i  Chesner  v.  Noyes,  4  Camp.  129;  see  also  Byles  on  Bills,  Sharswood's  ed., 
401.  In  this  case  the  action  was  upon  a  bill  drawn  in  a  foreign  country  and 
payable  in  England,  where,  also,  the  suit  was  brought*  and  the  protest  of  the 
English  notary  being  offered  in  evidence.  Lord  Ellenborough  said:  "  The  pro- 
test may  be  sufficient  to  prove  a  presentment  which  took  place  in  a  foreign 
country;  but  I  am  quite  clear  that  the  preeentment  of  a  foreign  bill  in  Eng- 
land must  be  proved  in  the  same  manner  as  if  it  were  an  inland  bill  or  a 
promissory  note"  Against  the  establishment  of  this  rule  it  is  argued  that 
since  it  is  necessary  to  make  protest  upon  all  foreign  biUs»  the  holder  should 
reoeive  the  benefit  of  the  protest  as  evidence  even  in  this  case*  otherwise  the 
law  requires  the  perfonnanoe  of  a  nugatory  act:  See  2  Daniel  on  Negotiable 
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lustraments,  sec.  068;  Story  on  Bills,  sec  277,  note  2,  The  BngUsh  anthor* 
ity  has,  however,  received  the  approval  of  the  United  States  supreme  coart: 
NiehoUa  v.  WM,  8  Wheat.  328.  And  Mr.  Edwards  says:  "The  same  prin- 
ciple of  evidence  prevails  in  this  conntry,  except  where  it  is  modified  by 
statote." 

ConhirueUon  and  Legal  Effect  qf  Protest  ia  Question  for  Court  —  The  notarial 
oertificate  of  protest  is  in  the  nature  of  docamentary  evidence,  and  the  proper 
eonstraotion,  as  well  as  the  legal  effect  thereof  as  an  instmrnent  evidential  of 
the  facts  stated  therein,  are  questions  of  law  to  be  determined  exclusively 
by  the  court:  Peahody  Ins.  Co.  v.  Wilson,  2  S.  K  Rep.  888  (W.  Va.);  RicketU 
V.  Pendleton,  14  Md.  320. 

Production  of  First  BiU  (^Exchange  duly  protested  for  non^icoeptanoe  is  suffi- 
cient prima  fade  evidence  that  neither  the  second  nor  third  of  the  set  were 
paid,  and  the  party  alleging  that  one  of  the  latter  was  paid  has  the  burden 
of  proving  it:  MiUer  v.  Palmer,  68  Md.  451. 

Presumptions  in  Favor  qf  Protest,  and  What  Statements  therein  are  Evidence. 
—  When  the  protest  is  offered  as  evidence  of  notice  given  to  the  parties  (and 
it  is  evidence  of  this  only  by  virtue  of  statute),  it  is  generally  held  that  it  must 
contain  statements  of  sJl  the  facts  necessary  to  exist  to  charge  the  drawer  and 
indorsers,  and  must  state  the  performance  of  all  acts  requisite  for  this  purpose: 
See  infra.  But  still  there  are  certain  presumptions  indulged  at  common  law 
in  favor  of  a  protest  by  virtue  of  which  it  becomes  evidence  of  more  than  it 
actually  expresses.  Thus  if  the  certificate  states  that  the  notary  presented 
the  bill  to  the  clerk,  book-keeper,  or  agent  of  the  drawee,  at  the  drawer's 
office  or  place  of  business,  the  drawee  himself  being  absent,  it  is  evidence  not 
only  of  demand,  but  also  of  the  fact  that  the  demand  was  made  upon  the 
drawee's  clerk  or  agent,  who  was  properly  authorized  to  refuse  acceptance  or 
payment:  Nelson  v.  Fotterall,  7  Leigh,  179;  Whaley  v.  Houston,  12  La.  Ann. 
1^5;  Stairback  y.  Bank  of  Virginia,  11  Gratt.  260;  PkUUps  v.  PoindaBter,  18 
Ala.  679;  Bradley  v.  Northern  Bank,  60  Id.  269;  Dicbersfm  v.  Turner,  12 
Ind.  223.  But  see  Edwards  on  Bills,  sec  645;  and  in  such  case  it  would 
be  presumed,  though  not  stated,  that  the  drawee  was  absent:  Cfardner  v.  Bonk 
of  Tennessee,  1  Swan,  420.  But  a  statement  that  a  person  upon  whom  de- 
mand was  made,  or  to  whom  notice  was  given,  was  a  duly  authorised  agent 
of  the  party  will  not  be  evidence  of  that  fact  unless  the  person  was  found 
at  the  party's  place  of  business.  Thus  where  the  statements  in  the  oertifi- 
cate were,  by  virtue  of  statute,  evidence  of  the  manner  of  service  of  notice, 
a  statement  of  the  notary  in  his  protest  that  he  had  served  the  protest  upon 
the  acceptor,  as  such,  and  also  as  agent  of  the  drawer,  was  not  evidence 
that  the  acceptor  was  the  agent  of  the  drawer  for  the  purpose  of  receiving 
notice  in  an  action  against  the  drawer:  Coleman  v.  Smith,  26  Pa.  St.  255. 
And  so  where  the  certificate  stated  that  a  notice  to  P.,  the  indorser,  was 
left  at  the  residence  of  S.,  his  attorney  in  fact,  with  a  female  white  servant, 
the  said  S.  not  being  in,  it  was  not  evidence  that  S.  was  P.  's  agent  to  receive 
notice:  Drwnm  v.  BracHfute,  18  La.  Ann.  681.  For  this  distinction,  says 
Mr.  Daniel,  "there  is  obvious  reason.  When  the  notary  finds  a  clerk  or 
other  person  acting  as  the  diawee's  [or  drawer's  or  indorser's]  representative 
in  his  office  or  place  of  business,  he  has  a  right  to  presume  that  he  is  duly 
authorized  to  represent  him.  Being  held  out  as  his  clerk  or  agent,  parties 
may  so  regard  him.  But  when  it  is  alleged  that  a  mere  outside  person  is 
au  agent,  it  is  an  allegation  to  be  sustained  by  distinct  evidenoe,  like  any 
other  separate  fact":  2  Baniel  on  Negotiable  InstrumeDts,  see.  966.  And 
therefore  where  the  oertifioate  itated  that  notice  wae  served  upon  an  in- 
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doner  by  leaTing  it  "at  the  indoner's  desk  in  the  cnstom-hoiue,  he  being 
absent,  with  a  person  in  charge,"  it  was  prima  /aek  evidence  that  that  was 
his  place  of  business,  and  that  it  was  properly  left  there,  it  not  appearing 
that  better  seryice  conld  have  been  made:  Bankqf  CommonweaUh  ▼.  Mvdgtti, 
44  N.  Y.  614.  So  where  the  certificate  stated  that  the  notary  went  to  the 
place  of  bnsinees  of  the  maker  during  business  hours  and  found  it  dosed, 
it  was  evidence  of  those  facts:  Baumgardner  v.  Beeves,  36  Pa.  St.  250;  Berg 
V.  AbboU,  83  Id.  177;  S.  C,  24  Am.  Rep.  168.  And  so  where  the  notsry's 
certificate  was  admitted  without  objection,  it  was  held  competent  to  prove  by 
its  statements  that  the  maker  of  the  protested  note  had  left  the  state,  and 
had  no  residence  or  place  of  business  therein:  Herrick  v.  Bcddwin,  17  Minn. 
209;  S.  O.,  10  Am.  Rep.  161.  And  if  the  certificate  states  that  the  notary 
presented  a  bill  drawn  on  a  firm  to  a  named  person  who  was  a  membv 
thereof,  it  is  evidence  that  such  person  was  a  member  of  the  firm:  EUioti 
V.  WJtUe,  6  Jones  &  L.  98.  And  so  where  a  foreign  notarial  protest  was 
worded,  "I  have  protested," etc.,  it  will  be  presumed  that  the  protest  was 
made  by  the  notary  personally:  MeAndrew  v.  Baduny,  34  N.  Y.  611.  A 
oertificate  of  a  notary  that  he  "  deposited  in  the  post-office  notices  of  the 
foregoing  protest  for  Horace  Janes,  New  York,"  is  proof  that  the  notice  was 
directed  to  Horace  Janes:  8mUh  v.  Janes,  20  Wend.  192;  S.  C,  32  Am.  Dec. 
627;  and  it  will  also  be  presumed  that  the  notice  was  properly  directed  in 
mailing:  Crocker  v.  Cram,  21  Wend.  211;  S.  C,  34  Am.  Dec.  228;  and  that 
postage  was  prepaid  when  the  protest  states  that  the  notice  was  sent  by 
mail:  Bnxiks  v.  Dasjf,  11  Iowa,  46. 

Parol  Evidenee  to  Supplff  Omissions  in  Protest,  —Where  the  protest  has 
been  properly  made,  but  does  not  state  all  the  ^ts  necessary  to  establish 
demand  and  notice,  parol  evidence  is  admissible  to  supply  the  omissioDs  if  it 
be  consistent  with  and  not  contradictory  of  the  written  certificate.  Thus 
where  the  certificate  stated  that  a  demand  was  made  of  the  cashier,  but 
failed  to  show  that  the  cashier  or  the  note  was  in  the  bank  at  the  time,  parol 
evidence  was  admitted  to  prove  these  facts:  Seneca  Co.  Bank  v.  Aeon,  6 
Denio,  329;  Magoun  v.  Walker,  49  Me.  420.  So  where  it  omitted  to  state  the 
fact  of  non-payment:  Sasscer  v.  Farmers*  Bank,  4  Md.  429;  or  where  the  demand 
was  made,  or  failed  to  state  that  the  note  was  in  the  bank  where  it  was  payable: 
WetheraU  v.  ClaggeU,  28  Id.  465;  Hunter  v.  Van  Bomhorst,  1  Id.  604,  >-extrin- 
sic  evidence  was  admitted  to  supply  the  omissions.  And  so  where  a  question 
arised  as  to  the  agency  of  the  person  upon  whom  demand  was  made:  Stam' 
hadt  V.  Bank  qf  Virginia,  11  Gratt.  269.  And  any  defect  in  the  statements 
regarding  notice  may  be  thus  supplied:  Oraham  v.  Sangston,  I  Md.  69;  Naihr 
V.  Bowie,  3  Id.  252;  WetheraU  v.  Claggett,  supra;  and  see  Beynolds  v.  Apple- 
man,  41  Id.  616. 

Not  Evidenee  qf  Collateral  Fads.  —  It  is  generally  true  that  the  notarial 
certificate  of  protest  is  prima  fade  evidenee  of  the  facts  stated  in  it.  These 
facta,  however,  must  be  within  the  scope  of  the  notary's  official  employment, 
and  facta  which  are  collateral  merely,  though  stated  in  the  certificate,  if  ma- 
terial, must  be  proved  by  independent  evidence.  Thus  if  it  state  that  the 
reason  wliich  the  drawee  gave  for  non-acceptance  was  that  he  had  no  funds 
of  the  drawer  in  bis  hands,  this  statement  will  not  be  evidence  of  the  want 
of  funds  in  the  drawer's  hands:  Dakln  v.  Craves,  48  N.  H.  46;  Dumant  v. 
Pope,  7  Blackf.  3G7;  1  Parsons  on  Notes  and  Bills,  639.  And  it  is  not  evi- 
dence of  the  fact  that  the  drawer  expressed  his  willingness  to  pay  in  certain 
bank  bills:  McCoun  v.  Atchioi/alapa  Bank,  18  La.  342. 

It  should  also  state  &ots,  and  not  legal  oondnsions,  and  cannot  be  evidenoe 
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»f  the  latter.  Thus  if  the  notary  states  in  his  protest  that  he  mads  "dili- 
gent search  and  inquiry  "  for  the  maker,  and  conld  not  find  him,  this  state- 
ment camiot  be  evidence  of  the  notary's  diligence;  it  should  state  what 
search  and  what  inquiry  was  made:  BemuU  ▼.  Toung,  18  Pa.  St.  261.  The 
ease  of  CockriU  ▼.  LoewensHne^  9  Heisk.  206,  is  one  of  similar  facts;  snd 
Sneed,  J.,  in  delivering  the  opinion  of  the  court  said:  "The  question  of  dili- 
gence is  a  question  of  law  end  fact  to  be  determined  by  the  court  and  jury, 
and  not  to  be  certified  by  the  notary.  ....  The  notarial  protest  by  the  law 
and  usage  of  merchants  is  credited  everywhere,  and  is  generally  prima  fade 
evidence  of  the  facts  it  recites;  but  it  must  state  facts,  and  not  1^^  concla- 
sions." 

ProUai  must  IdefO^y  BiUur  NoU  to  Which  It  Rtfers:  Note  to  i>tipr^  v.  Rich- 
ard^ 43  Am.  Dec.  220.  And  it  is  not  available  as  to  an  indorser  who  is  mis- 
led by  the  notary's  neglect  to  use  reasonable  effort  to  ascertain  and  properly 
state  the  name  of  a  maker  who  has  signed  illegibly ;  as  where  the  note  was 
signed  "H.  Jacobs,"  snd  the  notice  stated  the  name  as  "U.  Le  Cab":  Jfc- 
Oeorge  v.  Chapman^  45  N.  J.  L.  395.  It  may  be  read  in  evidence,  however, 
though  there  is  a  variance  between  it  and  the  bill  sued  on,  in  order  to  per- 
mit the  plaintiff  to  connect  the  bill  with  the  protest  by  other  evidence;  aad 
for  this  purpose  the  deposition  of  a  legally  appointed  deputy  of  the  notary 
and  an  authenticated  copy  of  the  notarial  register  are  properly  admitted  as 
evidence:  Johnaon  v.  Codka^  12  Ark.  672. 

STATuna  Extend  Pbotest  to  Notes  and  Inland  Bnxs.  The  great 
convenience  of  the  rule  making  the  protest  of  a  foreign  bill  prhna/aeie  evi- 
dence of  its  statements  with  regard  to  presentment  and  non-acceptance  or 
non-payment  has  led  to  the  very  general  enactment  of  statutes  extending 
the  rule  to  promissory  notes  and  inland  bills,  which  were  not  protestable 
under  the  law  merchant,  and  also  making  the  protest  prima  Jade  evidence  of 
its  statements  in  regard  to  the  giving  of  notice  to  drawers  and  indorsers:  See 
Martin  v.  Brown  75  Ala.  442;  Peters  v.  HMa,  25  Ark.  67;  S.  C,  91  Aul 
Dec.  529;  Fogarty  v.  Pinliay,  10  GaL  239;  S.  C,  70  Am.  Dec.  714;  Tyler  v. 
Bank  qf  Kentucky,  7  T.  K  Mon.  555;  DebUeux  v.  BuUard,  1  Rob.  (La.)  66; 
S.  C,  36  Am.  Dec  684;  PaUee  v.  MeCnllU,  53  Me.  410;  Whit^ord  v.  Burdt- 
myer,  1  Gill,  127;  S.  C,  39  Am.  Dec  640;  CUixena*  Bank  qf  Baltimore  v. 
HoweU,  8  Md.  530;  S.  C,  63  Adl  Dec.  714;  RicketU  v.  Pendleton,  14  Md.  320; 
Kern  v.  Von  Phut,  7  Minn.  426;  S.  C,  82  Am.  Dec.  105;  Faulkner  v.  Faulk- 
ner, 73  Mo.  327;  Afoore  v.  Bank,  6  Id.  379;  RushworUi  v.  Moore,  36  N.  H.  188; 
Union  Bank  v.  Gregory,  46  Barb.  98;  Browne  v.  Pldladelplua  Bank,  6  Serg.  & 
R.  484;  S.  C,  9  Am.  Dec  463;  Jenka  v.  Doyleatown  Bank,  4  Watts  &  8.  510; 
S.  C,  9  Am.  Dec  439,  440;  Ekting  v.  SdmylHU  Bank,  2  Pa.  St.  355;  S.  C,  44 
Am.  Dec  205;  SirutJi  v.  McManua,  7  Yerg.  477;  S.  C,  27  Am.  Dec  519;  Pea- 
body  Im.  Co,  V.  WUaon,  2  S.  E.  Rep.  888  (W.  Va.).  And  under  these  per- 
missive statutes,  it  is  usual  to  protest  promissory  notes  and  inland  bills  as 
well  as  foreign  bills.  It  is  not  necessary,  however,  to  do  so,  as  it  is  in  the 
case  of  foreign  bills,  and  other  evidence  of  dishonor  may  be  produced:  Bailey 
V.  Doner,  6  How.  23;   Wanger  v.  Tupper,  8  Id.  234. 

The  notary's  authority,  under  these  permissive  statutes,  is  bounded  by 
the  territorial  limits  of  the  state;  and  if  he  make  a  protest  in  another  state, 
it  IB  not  evidence  of  demand  and  notice:  Dutdtees  County  Bank  v.  fbboCtwn,  5 
Denio,  110. 

What  Law  Ooysrns  Effect  as  Evidence.  —The  manner  in  which  the 
protest  is  to  be  made  is  fixed  by  the  law  of  the  place;  that  is,  the  protasil 
must  Im  mads  aocording  to  .the  law  of  the  place  where  the  dishonor  o^ 
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cnrs:  Note  to  Dypr^  v,  Biehard,  43  Am.  Deo.  217;  2  Biaiel  on  Negotiable 
Instraments,  936.  And  a  notarial  certificate  of  protest*  if  aatharueed  and 
reqaired  by  the  laws  of  another  state  in  the  case  of  promissory  notes  and 
inland  bills,  is  competent  evidence  as  to  the  matters  in  respect  whereof  it 
is  so  authorised  and  reqaired;  or  in  other  words,  the  certificate  is  evidenoe 
to  the  same  extent  that  it  would  be  in  the  state  where  made:  Laimon  ▼. 
Pinchney,  40  N.  Y.  Sup.  Ot.  187;  CamUh  v.  Walker,  8  Wis.  252;  S.  0.,  76 
Am.  Dec.  235.  In  the  latter  case,  the  note  was  protested  in  Pennsylvania* 
where  it  was  payable;  and  when  the  notarial  oertificate  was  offered  in  evi- 
dence in  an  action  on  the  note  in  Wisconsin,  it  was  held  that  it  was  com- 
petent evidence  of  demand  and  protest  of  the  note,  since  it  was  made 
according  to  the  laws  of  Pennsylvania,  which  gave  it  this  effect  as  evidence. 
Id  Laioson  v.  Pinckney,  wpret,  the  question  was  as  to  the  sufficiency  of  a  for- 
eign notarial  certificate  of  protest  as  evidence  of  notice  given  to  the  indorsers 
of  the  protested  note;  and  the  court  held  that  if  the  statutes  of  the  state 
where  the  certificate  is  made  do  not  prescribe  the  form  of  stating  notice 
given  to  the  indorsers,  the  certificate  must  set  forth  the  facts  showing  the 
manner  in  which  the  note  was  presented  and  payment  demanded  and  notice 
thereof  given,  specifying  the  acts  done  by  the  notary;  and  if  the  facts  thoa 
specified  show  either  a  presentment  or  a  demand,  or  a  giving  of  notice  in  any 
mode  other  than  as  recognised  by  the  conmion  law  or  the  statutes  of  the 
state  where  the  cerificate  is  offered  in  evidence,  then  either  the  certificate 
must  in  some  way  show  that  the  mode  adopted  was  according  to  the  laws  of 
such  other  state,  or  the  law  of  the  other  state  anthoriaing  the  mode  adopted 
must  be  proved  as  a  fact  on  the  triaL  It  has  boon  held,  however,  that  the 
protest  of  an  inland  bill  or  of  an  inland  promissory  note  is  not  eyidence  of 
dishonor  in  a  foreign  state,  although  in  the  state  where  the  dishonor  oc- 
curred it  may  be  such  evidence  by  statute:  Dutchess  County  Bank  ▼.  Ibbottstm, 
6  Denio,  110;  and  see  Kirtland  v.  Warmer,  2  Dner,  278;  and  see  also  Schneider 
V.  Cochrane,  9  La.  Ann.  235;  8.  C,  61  Am.  Dec  204. 

Protest  not  Evidenob  of  Notiob  bt  Law  MutOHAirr,  but  bt  Statutb 
ONLT.  —  The  official  duty  of  a  notary  in  whose  hands  a  foreign  bill  is  placed 
for  protest  is  by  the  law  merchant  confined  to  presentment  and  proteet 
in  the  event  of  its  non-acceptance  or  non-payment,  and  it  is  no  part  of 
his  official  duty  to  go  further  and  give  notice  to  the  drawer  and  indorsers. 
It  is  true  that  there  is  no  reason  why  he  should  not  act  as  the  agent  of  the 
holder  to  give  notice  if  so  requested;  but  as  this  is  no  psrt  of  his  official 
function  in  this  regard,  the  law  merchant  does  not  admit  his  certificate  as 
evidence  of  the  facts  stated  therein  concerning  the  sending  or  service  of 
notice;  and  in  the  absence  of  statute,  it  is  evidence  only  of  the  facts  stated 
respecting  presentment  and  dishonor:  Dickens  y.  Beal,  10  Pet.  682;  Burke  ▼. 
McKay,  2  How.  66;  Harris  v.  Robinson,  4  Id.  336;  Rives  v.  PamUey,  18  Ala. 
256;  CoucJi  v.  SlierrUl,  17  Kan.  624;  Sunyte  v.  Britten,  17  Id.  625;  WUliams 
V.  Putnam,  14  N.  H.  540;  S.  C,  40  Am.  Dec.  204;  Morgan  r.  Van  Ingen,  2 
Johns.  204;  MUler  v.  Hockley,  6  Id.  384;  Bank  qf  Rochester  r.  Gray,  2  Hill, 
231;  Walker  v.  Turner,  2  Gratt.  536.  And  therefore  if  the  notary  gives  no- 
tice as  the  agent  of  the  holder,  the  notice  must  be  proved  like  any  other 
fact  by  deposition  or  by  testimony  given  at  the  trial:  JDichens  v.  Beal,  10 
Pet.  582;  Miller  v.  Hockley,  5  Johns.  384;  Lhyd  v.  JfcO^aJr,  3  Pa.  St.  482. 
In  very  many  of  the  United  States,  however,  tiie  manifest  oonyenienoe  of 
admitting  the  notary's  certificate  as  evidence  of  its  statements  regarding  the 
giving  of  notice  as  well  as  regarding  dishonor  has  indnoed  the  enactment  of 
statutes  so  providing;  and  the  evidential  fonotions  of  the  notarial  certificate 
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of  proteet  is  thus  frequently  extended,  not  only  to  promiaaoiy  notes  and  in- 
land bills,  but  also  to  the  facts  stated  with  regard  to  notice  given  to  the  par- 
ties to  those  instnunents:  See  Peten  y.  Hobba,  26  Ark.  67;  S.  0.,  91  Am. 
Dec.  629;  Tana  v.  RandaU,  6  Cal.  632;  S.  C,  66  Am.  Dec.  647;  WhUtfwd  v. 
Burckmyer,  1  Gill,  126;  S.  C,  39  Am.  Dec.  640;  Kern  ▼.  Von  Phd,  7  Minn. 
426;  S.  0.,  82  Am.  Dec.  106;  Oriffet  v.  DawdaU,  17  Mo.  App.  280;  WiUiama 
▼.  PiOnam,  14  N.  H.  640;  S.  C,  40  Am.  Deo.  204;  Union  Bank  v.  Ortgory. 
46  Barb.  98;  SmUh  v.  McMamta,  7  Terg.  477;  S.  C,  27  Am.  Deo.  619.  A 
statute  which  provided  generally  that  the  notarial  certificate  should  be 
prima  facie  evidence  of  the  facts  stated  therein,  made  the  certificate  prima 
/ade  evidence  of  the  facts  stated  regarding  the  giving  of  notice:  Browne  v. 
Philadelphia  Bank,  6  Serg.  ft  R.  484;  8.  C,  9  Am.  Dec  463.  These  statutes 
are,  however,  permissive  merely,  and  do  not  make  the  certificate  the  only 
competent  evidence  of  notice  given;  and  this  may  always  be  proved  other- 
wise: Martin  v.  Brown,  76  Ala.  442.  But  they  furnish  the  only  authority 
for  admitting  the  certificate  in  evidence  for  that  purpose,  and  the  statute 
must  therefore  be  strictly  pursued.  Therefore,  neither  a  certificate  of  the 
notary  subjoined  to  the  ordinary  certificate  nor  a  separate  affidavit  of  the 
notary  is  admissible  to  prove  notice,  neither  being  in  the  form  prescribed  by 
statute:  Bank  qf  Vcrgennea  v.  Cameron,  7  Barb.  144;  Walker  v.  Thtmer,  2 
Oratt.  636;  Hunt  v.  Mayhee,  7  N.  T.  266.  The  Louisiana  statute  which 
makes  the  certificates  of  notice  by  notaries  of  that  state  competent  evidence 
of  notice  has  no  effect  upon  such  certificates  when  made  by  foreign  notaries, 
and  in  that  case  notice  must  be  proved  like  other  facts:  Schneider  v.  Cochrane^ 
9  La.  Ann.  236;  S.  C,  61  Am.  Dec  204.  Li  New  York,  the  certificate  is 
prima  /aeie  evidence  of  notice  of  the  dishonor  of  a  promissory  note,  in  the 
absence  of  an  affidavit  of  the  indorser  denying  the  receipt  of  notice:  Dunn 
V.  Deviin,  2  Daly,  122.  And  to  be  evidence  of  notice  of  dishonor  under  the 
Missouri  statutes,  the  certificate  must  be  verified  by  the  notary's  affidavit: 
Faulkner  v.  Faulkner,  73  Mo.  327. 

SUVFICIBNCT    OF    PROTEST    AS    EVIDBNOS    OF    NOTICS  UNDBB    PkUHSSIVI 

Statutes.  — The  notarial  certificate  of  protest,  when  admissible  as  evidence 
of  notice  given  to  drawers  and  indorsers,  is  evidence  of  no  more  than  the 
facts  stated  in  it.  It  is  not  sufficient  that  it  state  the  mere  fact  of  the  ftsr- 
vice  of  notice;  it  must  fully  describe  the  manner  of  the  service  and  the  material 
facts  and  circumstances  connected  therewith.  And  if  it  fail  in  this  respect, 
the  omission  must  be  supplied  by  other  proof,  for  the  court  will  not  infer  that 
any  step  was  regularly  taken,  or  that  any  fact  existed  which  is  not  certified 
to  in  the  protest:  Peabody  Ins.  Co.  v.  Wilaon,  2  S.  E.  Rep.  888  (W.  Va.); 
Faulkner  v.  Faulkner,  73  Mo.  327.  Therefore,  if  it  merely  states  that  notice 
was  sent  by  mail  addressed  to'  the  indorser  at  a  place  named,  without  adding 
that  this  place  was  the  post-office  or  residence  of  the  indorser,  the  court  can- 
not infer  that  this  was  the  fact,  and  the  certificate  is  therefore  not  of  itself 
sufficient  evidence  of  notice:  Sprague  v.  T^yson,  44  Ala.  340;  Sullivan  v.  Dead- 
man,  19  Ark.  486;  Turner  v.  Rogers,  8  Lid.  140;  Bradsham  v.  Hedge,  10  Iowa» 
402;  SUks  v.  Inman,  66  Miss.  472;  Peabody  Ins.  Co.  v.  WUson,  2  S.  K  Rep. 
888  (W.  Va.);  see  also  PaUee  v.  McOrillis,  63  Mc  410;  nor  will  a  statement  in 
the  protest  that  notice  thereof  was  sent  by  mail  to  the  indorsers,  directed  to 
their  **  several  addresses,"  in  the  absenoe  of  all  other  evidence,  be  sufficient  to 
prove  due  notioe:  Peabody  Ins.  Co.  v.  Wilson,  suprcu  This  rule  is  clearly  con- 
sistent with  the  principles  of  the  law  merchant,  which  throws  the  burden  of 
proving  due  notioe  upon  the  plaintiff:  2  Daniel  on  Negotiable  Instruments, 
seo.  962.  Nevertheless,  in  the  supreme  oonrt  of  the  United  States,  the  eon* 
Ax.  DM.  Vol.  XOVI-n 
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trary  Tiew  was  maiTitaiiifMl,  Irat  the  qaettion  ut»e  upon  a  denmner  to  tiba 
evidence  after  the  notary  who  drew  np  the  certificate  had  testified  apon  tiba 
stand  as  a  witness.  He  testified  that  he  sent  the  notice  hy  mail,  addreaaed 
to  the  indorser  at  Alexandria^  and  there  was  no  evidence  that  that  was  his 
place  of  residence.  The  court  decided,  upon  the  demurrer  to  the  evidence^ 
that  the  jury  might  infer  that  Alexandria  was  the  indorser 's  place  of  residence. 
It  is  true  that  the  decision  is  partly  based  upon  the  reasoning  that  the  notary 
would  not  address  the  notice  hap-hacard,  without  ascertaining  the  proper 
post-office  and  residence  of  the  indorser,  but  it  rests  in  no  less  a  degree  upoa 
the  ground  that  to  hold  the  opposite  view  would  afibrd  a  striking  example  of 
the  abuse  of  a  demurrer  to  the  evidence.  For  the  opposite  party,  having  an 
opportunity  to  cross-examine  the  notaiy,  might  by  a  single  question  have  set 
the  matter  at  rest.  "And  if  a  party  will,  upon  a  trial,  remain  silent^  and 
not  suggest  an  inquiry  which  was  obviously  a  mere  omission  on  the  part  of 
the  plaintiff,  a  jury  would  be  authorised  to  draw  all  inferences  from  the  testi- 
mony given  that  would  not  be  against  reason  and  probability,  and  the  courts 
upon  a  demurrer  to  the  evidence,  will  draw  the  same  condnsions  that  the 
jury  might  have  drawn*':  Per  Thompson,  J.,  in  Bank  qf  United  Statea  v. 
SmUhf  11  Wheat.  171.  Therefore,  though  this  case  to  some  extent  militates 
against  the  rule  above  stated,  it  is,  nevertheless,  not  necessarily  inconsisteot 
with  it,  the  material  distinction  being  that  in  the  one  case  an  opportunity  is 
afforded  to  the  opposite  party  of  cross-examination  and  of  eliciting  whether 
or  not  the  notary  has  been  duly  diligent;  whereas  if  the  certificate  of  protasi 
alone  is  introduced  without  putting  the  notary  on  the  stand,  no  such  oppor- 
tunity is  offered:  2  Daniel  on  Negotiable  Instruments,  sec.  962,  note;  and 
see  Peabody  Ina.  Co.  v.  Vfi/son,  2  S.  E.  Rep.  888  (W.  Va.).  The  case  of 
lAnkouB  V.  Hale,  27  Gratt.  668,  674,  cites  with  approval  Batik  qf  UnUed 
Stales  V.  Smith,  eupra,  but  carries  the  doctrine  of  that  case  no  farther;  and 
holds,  furthermore,  that  no  such  inference  would  be  justified  in  the  case  of 
a  special  verdict,  the  infiexible  rule  of  that  oourt  being  that  upon  a  special 
verdict  the  court  cannot  infer  other  facts  from  those  found  by  the  jury:  See 
also  SUmghter  v.  Farland,  31  Id.  134.  Under  the  New  York  act  of  18351, 
however,  it  is  held  that  the  certificate  need  not  specify  the  reputed  place  of 
rosidenoe  of  the  party  notified  nor  the  post-office  nearest  thereto;  and  alsa 
that  a  notarial  certificate,  stating  that  notice  of  protest  was  served,  etc.,  by 
putting  the  same  in  the  post-office,  directed,  etc,  is  a  sufficient  complianos 
with  the  statute,  though  it  does  not  expressly  state  by  whom  the  service 
was  made;  Barber  v.  Ketchum,  7  Hill,  444. 

In  Iowa,  also,  the  supreme  court  has  said  that  "the  bare  certificate  of  the 
notary  that  he  notified  the  makers  and  indorsers  is  itself  prima/ade  evidence 
that  they  were  notified.  If  he  specifies  the  mode  in  which  he  did  it,  such 
specification  does  not  destroy  the  prima  facte  case,  nor  render  it  necessary  to 
prove  that  such  mode  would  effectuate  such  result,  unless,  indeed,  it  should 
appear  affirmatively  that  the  mode  adopted  could  not  have  done  so.  But  if 
the  notary  only  certify  the  mode  he  adopted  to  give  the  notice,  and  not  the 
fact  that  he  did  give  it,  then,  unless  it  further  appeared  that  such  mode 
would  effectuate  notice,  the  certificate  does  not  make  a  prima  /ade  case ": 
Mabneley  v.  Rivere,  34  Iowa,  466,  distinguishing  Bradehaw  v.  Hedge,  10  Id. 
402.  The  notary  had  certified  that  he  notified  the  indorsers,  and  that  he 
delivered  the  notice  at  the  post-office  addressed  to  them,  "Bes  Moines." 
The  distinction  does  not  appear  to  be  well  founded,  and  is  against  the  cur- 
rent of  authorities  which  require  the  statement  of  the  mode  of  giving  notice: 
FauUmerY.  Faulbier,  73  Mo.  327;  Lawetm  v.  Ptnekney,  40  N.  T.  Sup.  Ct  187f 
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Me  Ru^worth  ▼.  Moort,  36  N.  H.  188;  and  waa  not  taken  in  the  similar  caae  of 
Turner  ▼.  Rogers,  8  Ind.  140.  See  also  2  Daniel  on  Negotiable  InetmrnentSy 
■eo.  962. 

Where,  however,  the  certificate  states  that  the  notice  was  sent  to  the 
drawer  at  the  place  where  the  bill  bears  date,  it  would  not  £sll  within  the 
general  role  that  it  should  state  that  place  to  be  the  drawer's  place  of  resi* 
dence,  since  it  is  presumed  to  be  his  place  of  residence  in  the  absence  of 
ooontervailing  proof:  2  Daniel  on  Negotiable  Instraments,  sees.  1030,  1031. 

When  the  certificate,  however,  is  in  proper  form  nndcr  the  statate,  it  is 
frima  /aeie  evidence  of  notice  sufficient  to  carry  the  case  to  the  jury,  not* 
withstanding  the  evidence  in  rebuttal.  A  protest  of  a  notary  certifying  that 
he  has  given  notice  to  an  indorser  of  the  non-payment  of  a  note  is  legal  evi- 
dence to  go  the  jury,  although  there  is  testimony  tending  to  show  that  the 
notice  was  given,  not  by  the  notary,  but  by  a  person  employed  by  him,  and 
that  the  notary  knew  nothing  of  the  facts,  except  from  information  derived 
from  such  person;  and  the  jury  must  determine  from  ail  the  evidence 
whether  notice  was  duly  given  or  not:  Stewart  v.  Allison,  G  Serg.  &  R.  324; 
8.  C,  9  Am.  Dec.  433.  So  where  it  appears  by  the  certificate  that  the  notice 
of  protest  was  given  by  depositing  the  same  in  the  post-office,  directed  to  the 
indorser  at  New  York  City,  which  was  his  place  of  residence,  the  presump- 
tion of  notice  arising  therefrom  is  not  overcome  by  testimony  of  the  notary 
that  he  might  possibly  have  directed  the  notice  to  a  street  on  which  the  de- 
fendant did  not  reside,  but  the  question  should  be  submitted  to  the  jury: 
Dunn  V.  Devlin,  2  Daly,  122.  And  so  wheu  the  certificate  states  the  due 
mailing  of  notice  to  the  proper  post-office,  properly  directed,  the  mere  fact 
that  notice  does  not  reach  the  indurser  will  not  rebut  the  statements  of  the 
certificate:  WUson  v.  Richards,  28  Mmn.  338. 

A  notary's  certificate  stating  that  he  had  duly  notified  all  the  parties  to  a 
promissory  note  of  the  protest  thereof  by  a^ldressing  a  letter  to  each  of  tliein, 
and  by  delivering  the  letters  at  the  place  of  business  of  each  to  a  person  of 
discretion  in  charge  thereof,  is  prima  /acie  evidence  of  the  fact:  KeHo-ifj  v. 
Pacific  Box  Factory,  57  Cal.  327.  But  a  statement  that  notice  of  protest  was 
left  at  the  boarding-house  of  A,  or  at  the  office  of  C,  is  not  sufficient  eviilcnce 
that  it  was  left  in  a  proper  manner:  Riven  v.  Parmley,  18  Ala.  262.  Indorsers 
of  a  promissory  note  are  estopped  from  denying  their  liability  thereon,  ^%-licre, 
after  it  has  been  protested  for  uou-paynient,  and  their  liability  fixed  by  no- 
tice, they  sell  the  same  with  the  evidence  of  such  liability  attached,  although 
after  the  sale  there  had  been  no  deniaiid  of  payment  of  the  maker  and  notice 
of  non-payment  to  the  indorsers:  St.  John  v.  Roberts,  31  N.  Y.  441;  S.  C, 
88  Am.  Dec.  287. 

"Due  Notice."  —  Tlie  bare  statement  in  the  certificate  that  the  notary 
gave  ''due  notice,"  or  "duly  notified  "  the  indorsers,  is  not  evidence  of  no- 
tice given,  unless  it  is  expressly  so  provided  by  statute.  Ordinarily,  all  the 
material  facts  concerning  the  giving  of  notice  should  l>e  stated  in  the  certifi- 
cate of  the  notary,  or  proved  at  the  trial:  Lawaon  v.  Pijickney,  40  N.  Y. 
Sup.  Ct.  187;  Rushwortli  v.  Moore,  36  N.  U.  188;  Faulkner  v.  Faulkner,  73 
Mo.  327.  If,  however,  no  question  is  raised  as  to  the  person  upon  whom  or 
the  place  where  the  notice  was  served,  or  if  the  certificate  is  unobjectionable 
in  these  respects,  a  statement  that  '*due  notice  "was  given  or  uiailed,  or 
that  the  person  was  "iluly  notified,**  is  sufficient  evidence  that  the  notice 
served  was  in  proper  legal  form,  and  corresponded  to  the  protest.  "A  legal 
notioe  is  a  definite  legal  instrument,  and  where  a  statute  makes  the  certifi- 
oate  of  the  notary  evidence  as  to  the  service,  or  as  to  facts  stated  respecting 
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iBotioe,  it  woold  seem  that  hia  oertifieftte  that  notioa  was  giTen  would  be  m 
definite  as  if  it  detailed  the  mbmtkB  of  the  idatramentthiia  deacribed  ":  Dmm 
y.  Adams,  1  Ala.  627;  8.  C,  85  Am.  Dec.  42;  McFarland  v.  Pico,  8  GaL  626; 
Union  Bank  v.  MiddlOrook,  33  Conn.  95;  Field  ▼.  Thornton,  1  Ga.  306;  the 
principal  case;  Leufitton  Falh  Bank  r.  Leonard,  43  Me.  144;  8.  C,  69  Am. 
Dec.  49;  Orono  Bank  v.  Wood,  49  Me.  26;  PaUee  v.  McCrUUa,  53  Id.  410;  Kem 
▼.  Von  Fhuiy  7  Minn.  426;  Simpeon  r.  WhUe,  40  N.  H.  540;  OaUada^v.  Bank 
<^  Union,  2  Head,  57.  In  Wiaoonain,  however,  nnleaa  the  oertificate  atatea 
the  contenta  of  the  notice,  it  will  be  evidence  only  that  what  purported  to 
be  notice  was  aent,  and  not  of  ita  anfficiency  in  law:  Dnehei  v.  Van  LiZwM- 
ikal,  11  Wis.  56;  Sndth  v.  HiO,  6  Id.  154;  KmbaU  v.  Bomen,  2  Id.  224. 

PBOnST  A8  SSOONDABT  EVIDKNCS    BBGAU8S    OF    DiOKASB  OF  NOTABT. — 

A  notarial  certificate  or  memorandnm  of  proteat  may  aometimea  become  evi- 
dence of  demand,  protest^  and  notice,  even  when  there  is  no  atatate  making 
it  evidence  to  the  extent  to  which  it  is  offered.  This  oocora  upon  the  decease 
of  the  notary,  and  is  not  properly  an  exception  to  the  general  rale,  bat  rather 
the  resolt  of  the  general  rules  of  evidence  oonoerning  the  entry  of  persons 
since  deceased.  Thns  the  protest  of  a  deceased  notary  npon  a  promissory 
note  becomes  admissible  as  evidence  of  demand  and  notice;  nor  is  it  essen- 
tial that  the  entire  record  of  the  notary  should  be  made  at  the  very  moment 
of  the  transaction,  but  it  is  sufficient  if  done  within  a  few  days  in  the  ordi- 
nary  course  of  business:  AiuUn  v.  Wileon,  24  Vt.  630;  NicholU  v.  WM,  8 
Wheat  450;  HaXUday  v.  Martinet,  20  Johns.  168;  HaH  v.  WUwm,  2  Wend. 
513;  S.  C,  6  Id.  284;  NkhoU  v.  OoldsmUh,  7  Id.  160;  McKnighi  v.  Lewiti,  5 
Barb.  681.  So  the  entries  of  a  deceased  clerk  of  a  notary  of  presentment 
and  demand,  made  in  the  ordinary  and  usual  way  in  a  register  kept  by  the 
notary  for  that  purpose,  are  competent  evidence  to  prove  such  presentment 
and  demand:  Oaxotry  v.  Doane,  5  N.  Y.  84.  And  so  after  the  death  of  a 
bank  messenger,  his  book  in  which  he  entered  his  acta  in  regard  to  the  service 
of  notices  was  admitted  to  prove  that  he  notified  an  indorser:  Welsh  v.  Bar- 
rett, 15  Masa.  380;  see  Sheldon  v.  Benham,  4  Hill,  129;  Taylor  v.  Stringer,  1 
Hilt.  377.  And  if  the  notary  be  dead,  and  the  question  be  as  to  the  form 
of  notice,  his  clerk  may  testify  as  to  the  forms  he  was  aocustomed  to  use: 
Wetherall  v.  Claggett,  28  Md.  465. 

Nborssftt  of  Deicakd  and  NoncB  to  Charos  iNDORsm  OF  pROMxawnT 
KoTB:  See  collected  cases  in  note  to  Peters  v.  Uotbs,  91  Am.  Dec.  538;  B<iferi 
V.  Des  Coudres,  12  Id.  609;  Hadduek  v.  Murray,  8  Id.  43;  Bigelow  v.  KeUcw, 
54  Id.  555,  note  556. 

Holder  of  Note  mrsr  Uss  Dux  Dhjoxnox  in  Makino  Demand  and 
OiviNO  NonoB  in  order  to  hold  indorser  of  prominory  note:  See  Peters  v. 
Hobbs,  91  Am.  Deo.  529;  Whitaker  v.  Morrison,  44  Id.  627,  note  634;  note  to 
Mason  v.  Wash,  12  Id.  140.  As  to  what  constitutes  "  due  diligence  "  in  suck 
cases,  see  note  to  Shed  v.  Brett,  11  Id.  217;  note  to  Oalpin  v.  Hard,  16  Id. 
643;  Beid  v.  Payne,  8  Id.  311. 

SXAflONABLENESS  OF  DEMAND  AND   NOXIOI  18  QXTISnON  Off   LaW 

See  Hadduek  v.  Murray,  8  Am.  Dec.  4X 
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Williams  v.  Johnson. 

[80  Mabtland,  600.1 
HZSTOBT  OF  NeORO  SlAVERT  AND  SlAVB  TrADS  IN   MARTL/.rD,  STATED. 

Blavsrt,  as  It  Existed  in  Maryland,  was  not  Creature  or  Statutory 
Law,  bat  was  established  by  the  municipal  law  of  the  state. 

Rights  Vested  under  Municipal  Law  or  Country  are  vxyr  AiTEcrED 
by  a  change  or  abrogation  of  the  law. 

Vested  Right  or  Action  is  Propertt,  and  will  be  Protected  frox 
Arbitrart  Legislative  Interference. 

Statute  ought  not  to  have  Retro  active  Operation,  unless  its  words 
are  so  clear,  strong,  and  imperative  that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  intention  of  the  legislature  could  not  be 
otherwise  satisfied. 

Maxim,  "Nova  Constitutio  Futuris  Formam  Imfonere  Debet,  non 
Prsteritis,"  is  as  ancient  as  the  law  itself. 

Slavery  being  Established  bt  Municipal  Law  or  Maryland,  its  Abo- 
lition by  the  constitution  of  1864  did  not  defeat  a  pending  action  of 
trover  brought  to  recover  the  value  of  a  slave 

Trover  brought  by  Rachel  Williams,  the  appellant's  intes- 
tate, on  October,  15,  1860,  against  John  Johnson,  the  intestate 
of  the  appellee,  to  recover  the  value  of  a  negro  man,  her  slave. 
In  April,  1861,  defendant's  counsel  entered  a  general  demurrer 
to  the  narr.j  to  which  there  was  a  joinder.  In  April,  1862, 
the  demurrer,  not  having  been  disposed  of,  was  withdrawn,  a 
change  of  venue  obtained,  and  the  case  removed  to  another 
county.  Subsequently  the  death  of  the  plaintiff  was  suggested, 
and  her  administratrix,  Mrs.  Wesley  Williams,  the  present  ap- 
pellant, became  a  party  to  the  suit;  and  on  suggestion  of  the 
death  of  the  defendant,  the  present  apx)ellee,  Adeline  Johnson, 
as  his  administratrix,  became  the  party  defendant.  In  Sep- 
tember, 1865,  the  general  issue  was  pleaded.  In  March,  1867, 
the  plea  was  withdrawn  by  agreement,  the  defendant  de- 
murred to  the  narr.j  and  the  plaintiff  joined  in  the  demurrer. 
The  court  held  the  demurrer  good,  and  judgment  was  entered 
thereon.     Plaintiff  appealed. 

Frank  H.  Stockett,  for  the  appellant. 
Alexander  B,  Hagner,  for  the  appellee. 

By  Court,  Robinson,  J.  This  was  an  action  of  trover  to- 
recover  the  value  of  a  negro  slave.  At  the  time  of  the  institu- 
tion of  the  suit,  negro  slavery  existed  in  this  state,  and  the 
sole  question  raised  by  the  demurrer  is,  whether  its  abolition 
by  the  constitution  of  1864  operates  as  a  bar  to  the  plaintiff 'a 
recovery. 
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The  radical  error  which  underlies  the  argument  of  the  ap- 
pellee's counsel  is  the  assumption  that  negro  slavery,  as  it  I 
ei^isted  in  this  state,  was  the  creature  of  statutory  law.  Vari- 
ous acts,  it  is  true,  may  be  found  from  the  earliest  period  of 
colonial  legislation  in  which  it  was  recognized  and  protected, 
but  the  statute-book  will  be  searched  in  vain  for  a  law  by 
which  it  was  established  or  ordained. 

The  act  of  1663,  chapter  30,  so  confidentially  relied  upon  in 
support  of  this  position,  so  far  from  establishing  slavery  in  tho 
colony,  recognizes  in  express  terms  its  existence  at  that  time, 
and  it  is  a  well-known  historical  fact  that  negro  slaves  were 
held  here  many  years  prior  to  that  date. 

We  must  therefore  trace  its  origin,  introduction,  and  the 
peculiar  circumstances  under  which  it  became  identified  with 
the  institutions  of  the  colonies  to  other  sources  than  statutory 
law. 

Strange  as  it  may  seem  to  some  persons  of  the  present  day, 
it  is  a  fact  fully  established  by  public  history  that  at  the  time 
when  these  colonics  were  planted,  negro  slavery  and  the  slave 
trade  were  not  only  recognized  as  .lawful,  but  sanctioned  and 
protected  by  all  of  the  enlightened  commercial  nations  of 
Europe.  England,  France,  Spain,  and  Portugal  were  the 
rivals  in  every  market  in  which  a  profit  was  to  be  realized 
from  the  trade,  and  the  right  to  buy  and  sell  negro  slaves  was 
everywhere  admitted. 

This  opinion,  say  the  supreme  court,  in  Dred  Scott  v.  Sand* 
fordj  19  How.  407,  *'  was  at  that  time  fixed  and  universal  in 
the  civilized  portion  of  the  white  race.  It  was  regarded  as  an 
axiom  in  morals  as  in  politics,  which  no  one  thought  of  dis- 
puting or  supposed  open  to  dispute,  and  men  in  every  grade 
and  position  of  society  daily  and  habitually  acted  upon  it  in 
their  private  pursuits,  as  well  as  in  matters  of  public  concern, 
without  doubting  for  a  moment  the  correctness  of  this  opin- 
ion." 

Especially  was  it  the  policy  of  Great  Britain  to  introduce 
and  encourage  it  in  the  colonies,  and  so  late  as  1749,  23  Geo. 
II.,  c.  80,  we  find  an  act  for  extending  and  improving  the 
trade  to  Africa,  in  which  Parliament  declares  it  to  "  be  very 
advantageous  to  Great  Britain,  and  necessary  for  supplying 
the  plantations  and  colonies  with  a  sufficient  number  of  negroes 
at  reasonable  rates." 

Negro  slavery  wa«  thus  introduced  into  the  colonies  through 
the  policy  of  the  mother  country,  and  with  the  consent  of  the 
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colonists.  "  It  became  established/'  says  Hard  on  the  Law 
of  Freedom  and  Bondage,  p.  212,  '^  under  the  common  law  of 
the  several  colonies,  which,  however,  being  a  local  law  only, 
was  entirely  distinct  in  its  origin  and  authority,  and  in  its 
territorial  and  personal  extent  from  the  common  law,  which 
was  national  in  those  attributes,  and  which  was  in  each  part 
of  the  empire  the  common  measure  of  the  personal  rights  of 
the  English-born  subject." 

The  cases,  therefore,  in  which  it  has  been  held  that  actions 
based  upon  statute  law  fall  with  the  repeal  of  the  law,  and 
the  principles  upon  which  they  were  decided,  do  not  apply. 

Slavery  being  established  by  the  municipal  law  of  the  state, 
the  question  here  is,  whether  its  abolition  defeats  a  pending 
action  of  trover  brought  by  the  appellant  to  recover  the  value 
of  his  slave.*  Now,  we  take  the  general  principle  to  be  well 
settled  that  rights  vested  under  the  municipal  law  of  a  coun- 
try are  not  affected  by  a  change  or  abrogation  of  the  law. 
The  law,  says  Puffendorf,  may  be  disannulled,  but  the  rights 
acquired  by  virtue  of  it,  while  in  force,  must  still  remain. 
Such  a  rule,  it  must  be  admitted,  is  founded  in  reason,  and 
consonant  with  the  fundamental  principles  of  natural  justice. 

But  it  is  insisted  that  the  right  of  action,  being  merely  the 
remedy,  is  not  a  vested  right  within  the  meaning  of  the  rule. 
It  is  true,  a  distinction  has  been  recognized  between  the  obli- 
gation of  a  contract  and  the  remedy  for  its  enforcement.  It 
has  been  repeatedly  held  that  the  remedy  may  be  modified, — 
one  form  of  action  substituted  for  another, — the  mode  and 
manner  of  procedure  varied,  but  a  remedy  in  some  shape  or 
form  must  be  left  to  the  person  who  has  suffered  in  his  person 
or  property.  All  remedy  cannot  be  taken  away;  for  of  what 
value  would  be  the  right  of  property  without  process  of  law  to 
protect  it?  Accordingly,  we  find  it  laid  down  by  a  late  writer 
on  constitutional  limitations  '^  that  a  vested  right  of  action  is 
property  in  the  same  sense  in  which  tangible  things  are  prop- 
erty, and  is  equally  protected  against  arbitrary  interference": 
Cooley's  Constitutional  Limitations,  362. 

In  the  case  before  us,  when  the  appellee  converted  to  his 
use  the  property  of  the  appellant,  his  liability  in  an  action  of 
trover  was  fixed  under  the  existing  laws  of  the  state.  It  was 
not,  as  was  supposed,  an  inchoate,  but  a  perfect  and  vested, 
right,  which,  upon  the  death  of  the  party,  survived  to  the  per- 
sonal representatives. 

To  deprive  the  plaintiff  of  this  right,  —  to  impose  upon  him 
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the  costs  of  a  suit  brought  under  the  sanction  of  the  law, — and 
then  to  say  no  vested  right  had  been  disturbed,  would  indeed 
be  an  alarming  subversion  of  principle. 

It  would  be  extending  this  opinion  to  an  unnecessary  length 
to  review  in  detail  the  many  authorities  relied  upon  by  the 
counsel  for  the  appellee.  It  is  sufficient  to  say  that  upon  ex- 
amination they  will  be  found  to  be  cases  arising  upon  penal 
statutes,  where  it  was  held  that  the  action  was  defeated  by  the 
repeal  of  the  law;  or  where  a  statute  conferring  an  executory 
right  was  repealed  before  the  right  became  executed;  or  where 
it  was  held  that  the  remedy,  procedure,  and  even  the  statute 
of  limitation,  may  be  changed  or  modified  without  impairing 
the  right  of  action  or  the  obligation  of  the  contract  But  no 
case  can  be  found  in  which  it  has  been  held  that  a  right  of 
action,  founded  upon  the  municipal  law  of  a  cotmtry,  is  de- 
feated by  change  or  abrogation  of  the  law. 

Apart  from  this  view,  it  is  a  sound  rule  of  construction, 
founded  in  the  wisdom  of  the  common  law,  that  whenever  a 
statute  is  susceptible,  without  doing  violence  to  its  express 
terms,  of  being  understood,  either  prospectively  or  retrospect- 
ively, courts  of  justice  invariably  adopted  the  former  con- 
struction. A  statute  ought  not  to  have  a  retroactive  operation, 
unless  its  words  are  so  clear,  strong,  and  imperative  that  no 
other  meaning  can  be  annexed  to  them,  or  unless  the  intention 
of  the  legislature  could  not  be  otherwise  satisfied;  and  espe- 
cially ought  this  rule  to  be  adhered  to  when  such  a  construc- 
tion would  alter  the  pre-existing  situation  of  parties,  or  would 
affect  or  interfere  with  their  antecedent  rights. 

The  sole  purpose  in  adopting  the  constitutional  provision 
now  under  consideration,  so  far  as  we  can  ascertain  that  pur- 
pose from  the  express  terms  of  the  instrument,  or  from  the 
history  of  the  times,  or  the  debates  in  the  convention,  was  the 
abolition  of  slavery.  That  object  being  accomplished,  there  is 
no  reason  why  we  should  adopt  a  construction  by  implication, 
retroactive  in  its  operation,  and  which  defeats  rights  vested 
under  existing  laws.  Nova  constitutio  futuria  formam  imponer^ 
debet,  non  prmteritis,  is  a  maxim  as  ancient  as  the  law  itself. 

For  these  reasons,  the  judgment  of  the  court  upon  the  de- 
murrer will  be  overruled,  and  a  procedendo  awarded. 

Judgment  reversed,  and  procedendo  awarded. 

Rbtbospsotivb  Opbbation  will  not  bb  Givbn  to  Statutb  unlflis  the  In- 
tention to  give  it  snch  operation  is  dearly  ezpreaeed:  Coftway  ▼.  CoMt,  87 
Am.  Dec  240,  note  243.    Ab  to  what  is  to  be  deemed  a  retroepeetiTe  or  retrcK 
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Active  law,  and  m  to  when  they  are  and  are  not  oonstitatunial,  see  Hope  Mu- 
iual  Ins.  Oo.  ▼.  Fiffnn,  90  Id.  438^  notes  441. 

Rktrosfbotivb  Laws  Impahuno  Vbstkd  Riqhis  or  Cbmatisq  PisaoKAL 
LiABiLrnss  are  generally  onconstitational  and  void:  See  notes  to  Sehenky  ▼. 
CommonweaXthf  78  Am.  Deo.  369;  though  there  are  cases  in  which  such  laws 
operate  for  the  benefit  of  the  commnnity:  Boston  v.  CummiMf  60  Id.  717. 
See  extended  note  to  Qoshtn  v.  SUmington,  10  Id.  131-140,  on  retrospeotiYe 
laws. 

Vested  Riohts,  What  are:  See  extended  note  to  Oo^an  ▼.  Stombtgton^ 
10  Am.  Dec  134;  Bailey  y.  Philadelphia  etc  B.  B.  Oo,,  44  Id.  693. 

BioHT  OF  Citizens  to  Prossoutb  akd  Defend  Aotions  and  Other 
Judicial  Prooesdinos  cannot  be  Abrogated  or  even  snspended:  Dank  t. 
Pkne,  82  Am.  Deo.  65. 


Dorset  v.  Kyle. 

[80  Mabtland,  612.] 

Who  mat  be  Made  Defendant  in  Attachment.  — "  Every  person  who 
doth  not  reside  in  this  state,  and  every  person  who  absconds,  may  be 
made  a  defendant  in  an  attachment ":  See  Maryland  Code  of  1860,  voL 
1,  art.  10,  sec.  2. 

Term  "  Citizen,"  Used  in  Form  of  Affidavit  for  Attachment  prescribed 
by  the  Maryland  statute,  is  synonymons  with  inhabitant  or  permanent 
resident:  See  Maryland  Code  of  1860,  vol.  1,  art.  10,  sec.  4. 

In  Contemplation  of  Attachment  Law  of  Maryland,  Domicile  mat  be 
IN  That  Stats,  while  Actual  Residence  is  in  another. 

Fbofertt  of  Alien  Enemy  mat  be  Attached  when.  —  It  was  held  in 
this  case  that  a  person  who  by  his  own  volimtary  act  assumed  the  at- 
titude of  an  alien  enemy  to  the  state  of  Maryland,  and  to  the  govern- 
ment of  the  United  States,  went  from  Maryland  to  Virginia  during  the 
late  civil  war,  allied  himself  with  the  southern  cause,  and  joined  the 
confederate  army,  could  not  claim  exemption  from  process  of  attach- 
ment in  behalf  of  antecedent  creditors  against  his  property  remaining 
in  Maryland,  on  the  ground  that  he  was  an  alien  ememy,  a^d  that  "all 
legal  remedies  were  suspended  during  the  period  of  hostilities." 

Contracts  between  Enemies  at  War  are  Invalid,  and  their  Illeoal- 
ITT  IS  Good  Defense  to  Sxtit  upon  Them.  No  valid  contract  can 
exist,  nor  any  promise  arise  by  implication  of  law,  from  any  transaction 
with  an  enemy  during  hostilities,  and  if,  after  the  war  has  ceased,  an  ac- 
tion is  brought  against  a  citizen  upon  any  contract  arising  out  of  sndh 
illicit  intercourse,  the  defendant  may  set  up  the  illegality  of  the  transac- 
tion as  a  defense. 

Alien  Enemt  cannot  Sue.  As  a  general  rule,  an  alien  enemy  is  not  al- 
lowed to  sue  in  the  courts  of  the  country  with  which  he  is  at  the  time 
in  hostility.  This,  however  is  a  personal  disability  of  temporary  dura- 
tion, and  is  founded  upon  reason  and  policy,  and  to  soma  extent  upon 
the  necessity  of  the  case. 

Alien  Enemt  mat  be  Sued  at  Law,  though  he  may  not  sue,  as  neither 
reason  nor  policy  forbids  judicial  proceedings  against  an  aUen  enemy  in 
favor  of  a  friendly  citizen. 
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Plxa  of  Alisn  Ensmt  Goss  only  to  DnABiLrnr  or  Plaivtiit.  It  is  not 
a  matter  of  privilege,  Irat  a  disability  that  snspendi  the  right  to  main- 
tain an  action  in  the  conrts  of  the  country  to  which  the  party  is  an 
enemy.  There  is  no  such  thing  as  a  plea  l)y  the  defendant  of  his  own 
alien  enmity  to  the  government  in  whose  courts  he  is  sued. 

Judicial  Pbocekdings  against  Pkopebtt  or  Alibn  Bnemt. — Where  a 
debtor  has  left  the  state  and  become  an  alien  enemy,  his  being  snch  does 
not  make  him  the  less  a  non-resident  debtor,  and  his  position  as  an  alien 
enemy  does  not  suspend  the  right  of  his  creditors  to  proceed  by  attach- 
ment  or  otherwise  against  property  which  be  left  in  the  state.  All  the 
remedies  provided  by  law  against  the  property  of  an  absent  or  non- 
resident debtor  remain  open  to  them,  and  if  those  remedies  are  pursued 
In  the  mode  prescribed  by  law,  they  will  bind  such  debtor,  though  he  be 
an  alien  enemy. 

ArrxARANCB  or  Attornet,  without  PROor  or  AuTuonrnr  Berivxd  tbom 
DsrENDANT,  does  not  per  se  invalidate  a  judgment.  If  damage  be  sos- 
tained  thereby,  the  attorney  must  answer  for  it  in  a  civil  action  by  tha 
party  injured. 

Whxnxvbr  Appbarancs  or  Attornbt  is  Entered  or  Record,  It  is 
ALWAYS  Considered  as  Done  by  Authority  of  the  party  for  whom 
he  professes  to  act,  and  what  he  does  in  the  progress  of  the  cause  is  bind- 
ing on  the  party,  except  in  cases  of  fraud  and  imposition. 

DnjOBNCB  Required  on  Motion  to  Strdls  out  Judgment.  — After  knowl- 
edge that  a  judgment  exists,  acquiescence  in  the  circumstances  of  fraud 
or  surprise  under  which  it  was  rendered,  or  unnecessary  delay,  except  in 
cases  showing  a  want  of  jurisdiction,  is  fatal  to  a  motion  to  strike  out^  as 
courts  are  always  reluctant  to  interfere  with  a  judgment,  especially  after 
the  lapse  of  the  term,  and  where  it  has  been  executed  or  satisfied. 

The  appellant,  John  T.  B.  Dorsey,  in  July,  1861,  left  his 
home  in  Maryland  for  the  purpose  of  seeing  his  wife,  who  was 
sick  at  her  father's,  in  Winchester,  Virginia.  He  intended  to 
return  in  a  few  days.  On  account  of  the  position  of  the  fed- 
eral and  confederate  forces  about  Winchester,  the  appellant 
for  several  weeks  was  unable  to  return  home.  About  Septem- 
ber 1,  1861,  upon  information  received  from  his  brother,  Wil- 
liam H.  G.  Dorsey,  and  numerous  friends  in  Maryland,  as 
well  as  from  the  many  illegal  arrests  there  made,  the  appel- 
lant concluded  that  it  would  be  unsafe  to  return  home,  and  sub- 
sequently volunteered  in  the  confederate  cause,  and  remained 
attached  to  the  army  until  the  close  of  the  war.  Attachments 
on  warrant  were  issued  out  of  the  circuit  court  for  Howard 
County,  Maryland,  against  the  appellant,  and  by  the  appellees 
in  this  case,  as  follows:  Adam  B.  Kyle,  trading  as  Dinsmore 
and  Kyle,  on  September  24,  1862;  Comfort  W.  Dorsey,  execu- 
trix of  William  H.  G.  Dorsey,  on  January  10, 1863;  A.  J.  Hamp- 
son»  on  December  80,  1862;  Charles  Reese  and  others,  trading 
as  Charles  Reese  A  Co.,  on  April  16,  1862;  Alexander  O. 
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Baugher  and  others,  trading  as  P.  Tieman  and  Son,  on  August 
29, 1862.  Mrs.  Comfort  W.  Dorsey  had  two  other  cases  against 
the  appellant  besides  the  one  named.  The  attachments  were 
levied  on  certain  real  and  personal  property  of  the  defendant, 
and  laid  in  the  hands  of  several  garnishees.  In  all  these  eases, 
except  those  at  the  suit  of  Mrs.  Dorsey,  executrix,  where  he  ap- 
peared for  the  plaintiff  only,  Thomas  S.  Alexander,  Esq.,  ap- 
peared for  the  defendant.  On  February  3, 1862,  the  defendant, 
then  in  Richmond,  Virginia,  delivered  to  George  H.  Kyle,  of 
the  firm  of  Dinsmore  and  Kyle,  of  Baltimore,  upon  the  payment 
of  one  thousand  dollars,  a  draft  on  W.  H.  Q.  Dorsey  for  that 
amount,  payable  to  the  order  of  Dinsmore  and  Kyle,  Balti- 
more. Subsequently,  on  May  23,  1863,  the  defendant,  being 
informed  by  Kyle  that  the  draft  had  not  been  paid,  returned 
the  money  received  for  the  same.  On  September  14,  1863,  an 
agreement  was  filed  in  the  above  cases,  signed  by  Alexander 
for  the  defendant  and  Comfort  W.  Dorsey,  and  by  the  attor- 
neys for  the  other  plaintiffs,  consenting  that  judgments  of 
condemnation  against  the  real  estate  attached  should  be  per- 
emptorily entered,  and  that  the  auditor  should  ascertain  and 
adjust  the  manner  in  which  the  proceeds  of  the  sale  of  personal 
estate  then  in  court,  resulting  from  previous  orders,  should  be 
applied.  It  was  also  agreed  that  judgment  should  be  finally 
entered  on  the  award  of  the  auditor,  unless  exceptions  should 
be  filed  within  a  certain  time.  The  award  was  afterwards 
made,  and  all  objections  being  waived  by  Mr.  Alexander  for 
the  defendant,  as  well  as  by  the  other  attorneys,  the  final  en- 
tries were  made,  and  the  funds  paid  over  accordingly.  There 
was  judgment  of  condenmation  against  the  property  attached, 
and  of  non  pros,  against  the  several  garnishees.  On  March 
19,  1866,  the  defendant  moved  to  strike  out  the  judgments  In 
all  these  cases,  for  reasons  stated  at  the  time.  The  reasons 
given  in  the  cases  of  Hampson  and  of  Reese  &  Co.  were: 
1.  That  the  defendant  was  a  citizen  of  this  state,  and  resided 
therein  at  the  time  the  writ  of  attachment  was  issued;  2.  That 
Mr.  Alexander  was  not  authorized  to  act  as  attorney  for  the 
defendant;  3.  That  Mr.  Alexander  having  appeared  for  the 
defendant,  no  judgment  of  condemnation  could  be  properly 
entered  without  a  determination  being  had  in  the  *^  short-note 
cases,"  to  which  nothing  more  than  a  mere  reference  is  neces- 
sary. The  reasons  assigned  in  the  Baugher  case  were  the 
same  in  principle.  Additional  reasons  were  given  in  Kyle's 
case  and  in  the  cases  of  Mrs.  Dorsey,  but  it  is  unnecessary  to 
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state  them.    The  motion  in  each  case  was  aveimled,  and  the 
defendant  appealed. 

Levin  Oale  and  Thoma$  O.  PraU^  for  the  appellant. 
JamcB  Machibin  and  Thomas  Donaldson^  for  the  appellees. 

By  Court,  Alvey,  J.  Upon  a  carefdl  examination  of  the 
several  records  before  us,  we  fail  to  discover  any  sufficient 
ground  for  sustaining  the  motions  of  the  appellant  to  strike 
out  the  judgments  of  Condemnation. 

''Every  person  who  doth  not  reside  in  this  state,  and  every 
person  who  absconds,  may  be  made  a  defendant  in  an  attach- 
ment," is  the  provision  in  our  law  in  regard  to  defendants  in 
attachments  (1  Code,  art.  10,  sec.  2);  and  the  term  ''citisen," 
used  in  the  formula  of  the  affidavit  prescribed  by  the  fourth 
section  of  the  article  of  the  code  referred  to,  is  to  be  taken  as 
synonymous  with  inhabitant  or  permanent  resident:  Risemck 
V.  DaviSj  19  Md.  93.  It  is  not,  therefore,  every  person  who 
can  claim  to  be  a  citizen  of  or  to  have  domicile  in  the  state 
that  can  be  relieved  from  the  process  of  attachment.  In  con- 
templation of  the  attachment  law,  the  domicile  may  be  in  this 
state,  while  the  actual  residence  is  in  another:  Matter  of  Thomp- 
son, 1  Wend.  43;  FroBi  v.  BrisUn,  19  Id.  14  [32  Am.  Dec.  423]; 
Haggart  v.  Morgan,  5  N.  Y.  428  [55  Am.  Dec.  350];  and  Rise' 
wick  V.  DaviSy  19  Md.  96,  where  the  New  York  cases  here 
referred  to  are  cited  and  approved. 

That  the  appellant  was  a  non-resident  within  the  meaning 
and  true  construction  of  the  attachment  law,  we  think  is  clear 
beyond  doubt.  It  is  insisted,  however,  that  because  the  ap- 
pellant was  in  Virginia  during  the  late  war,  and  had  allied 
himself  with  the  cause  of  the  southern  states  and  joined  the 
confederate  army,  he  thereby  became  an  alien  enemy,  and 
that  consequently  ''all  legal  remedies  were  suspended  during 
the  period  of  hostilities." 

While  it  may  be  conceded  that,  by  his  own  voluntary  act, 
the  appellant  did  assume  the  attitude  of  an  alien  enemy  to 
this  state  and  the  government  of  the  United  States,  yet  we 
cannot  for  a  moment  accede  to  the  proposition  that  all  legal 
remedies  were  therefore  suspended  in  our  own  courts,  as 
against  him  or  his  property  remaining  within  the  jurisdiction 
of  this  state.  Such  a  proposition  is  as  novel  in  jurisprudence 
as  it  would  be  unjust  to  creditors.  There  is  no  precedent  of 
authority  or  principle  known  to  us  that  gives  it  the  least  sane- 
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tion.  The  case  of  Chriaioold  v.  WaddingUmy  15  Johns.  57,  and 
same  case  in  16  Johns.  438,  in  error,  relied  on  by  the  appellant, 
does  not  in  any  manner  tend  to  support  snch  a  proposition. 
That  was  a  case  growing  out  of  dealings  and  transactions  that 
had  taken  place  between  citizens  of  hostile  countries  during 
the  pendency  of  war,  and  in  contravention  of  the  law  of  the 
land.  And  the  proposition  there  afiSrmed  was  that  no  valid 
contract  can  exist,  nor  any  promise  arise  by  implication  of 
law  from  any  transaction,  with  an  enemy  during  the  existence 
of  hostility;  and  if,  after  the  war  has  ceased,  an  action  is 
brought  against  a  citizen  upon  any  contract  arising  out  of  such 
illicit  intercourse,  the  defendant  may  set  up  the  illegality  of 
the  transaction  as  a  defense.  This,  as  was  shown  by  the 
elaborate  discussion  and  great  research  of  Chancellor  Kent, 
in  the  case  referred  to,  is  a  rule  firmly  established  by  universal 
authority.  Bat  that  is  altogether  a  different  proposition  from 
the  one  involved  in  the  cases  before  us. 

Here,  the  contracts  upon  which  the  proceedings  were  taken 
had  an  antecedent  existence  to  the  war,  and  were  made  and 
grew  out  of  transactions  with  the  appellant  when  he  was  a 
resident  citizen  of  the  state;  and  the  question  ie,  whether  they 
can  be  legally  enforced  in  the  courts  of  this  state,  in  the  ab- 
sence of  the  appellant,  against  his  property  by  attachment. 

As  a  general  rule,  an  alien  enemy  is  not  allowed  to  main- 
tain suit  in  the  courts  of  the  country  with  which  he  is  at  the 
time  in  hostility.  This,  however,  is  a  personal  disability  of 
a  temporary  duration,  and  is  founded  upon  reason  and  policy, 
and  to  some  extent  upon  the  necessity  of  the  case.  But  no 
such  reason  or  policy  forbids  judicial  proceedings  against  an 
alien  enemy  in  favor  of  a  friendly  citizen;  and  it  is  therefore 
asserted  by  good  authority  that  while  an  alien  enemy  may  not 
sue,  he  may  be  sued  at  law:  Bac.  Abr.,  tit.  Alien,  D.  Hence 
we  know  of  no  such  thing  as  a  plea  by  the  defendant  of  his 
own  alien  enmity  to  the  government  in  whose  courts  he  is 
sued.  The  plea  of  alien  enemy  goes  only  to  the  disability  of 
the  plaintiff.  It  is  not  a  matter  of  privilege,  but  a  disability 
that  suspends  the  right  to  maintain  an  action  in  the  courts  of 
the  country  to  which  the  party  is  an  enemy.  And  if  a  party, 
though  an  alien  enemy,  be  suable  at  all,  it  is  difScult  to  sug- 
gest a  good  reason  why  the  same  proceedings  cannot  be  had 
by  his  creditors  against  his  property  remaining  within  the  ju- 
risdiction of  the  state  that  can  be  taken  against  the  property 
of  any  other  non-resident  debtor  whatever.     His  being  an  alien 
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enemy  does  not  make  him  the  less  a  non-resident  debtor.  The 
right  of  his  creditors  to  proceed  by  attachment' was  not  sus- 
pended because  he  thought  proper  to  assume  the  position  of 
an  alien  enemy.  All  the  remedies  provided  by  law  against 
the  property  of  an  absent  or  non-resident  debtor  remained 
open  to  them;  and  if  they  have  pursued  those  remedies  in  the 
mode  prescribed  by  law,  the  debtor  himself  can  make  no  ques- 
tion of  their  right  so  to  do  upon  the  ground  that  he  no  longer 
remained  in  amity  with  them  or  their  government. 

As  to  the  second  ground  assigned  for  striking  out  the  judg- 
ments,— that  they  had  been  confessed  by  an  attorney  without 
authority  from  the  appellant, — we  think  it  is  equally  unten- 
able as  the  one  just  considered. 

By  the  long-established  practice  of  the  courts  in  this  state, 
whenever  the  appearance  of  an  attorney  is  entered  of  record, 
it  is  always  considered  as  done  by  the  authority  of  the  party 
for  whom  the  attorney  professes  to  act;  and  whatever  is  done 
in  the  progress  of  the  cause  by  the  attorney  so  appearing  is 
considered  as  done  by  the  party,  and  is  binding  upon  him: 
Henck  v.  Todhunter^  7  Har.  &  J.  275.  And  it  was  said,  in  the 
case  of  Munnikuyson  v.  Dorsett,  2  Har.  &  Q.  378,  that  "  the 
appearance  of  an  attorney  without  proof  of  an  authority  de- 
rived from  a  defendant  does  not  per  %e  invalidate  a  judgment 
If  loss  or  injury  be  sustained  thereby,  the  attorney  must  an- 
swer it  in  a  civil  action  by  the  party  injured."  There  may  be 
cases  suggested,  however,  of  fraud  and  imposition  where  it 
would  be  proper,  and  indeed  necessary,  for  the  court  to  inter- 
pose, and  relieve  a  party  from  the  operation  of  a  judgment,  or 
other  judicial  proceeding,  attempted  to  be  fixed  upon  him  by 
the  act  of  an  unauthorized  attorney.  But  we  discover  no 
ground  whatever  for  imputing  fraud,  or  anything  not  entirely 
consistent  with  fairness  and  good  faith,  to  the  counsel  who 
appeared  for  the  appellant  and  confessed  judgments  in  these 
cases.  It  is  manifest  that  he  supposed  he  was  acting  by 
authority,  and  in  the  best  interest  of  the  appellant.  And  in 
regard  to  the  judgments  in  the  cases  of  Mrs.  Dorsey,  it  is  not 
shown  that  he  appeared  at  all  for  the  defendant  in  those  cases. 
The  agreement  signed  by  him  as  attorney  for  the  defendant 
and  Comfort  W.  Dorsey  had  reference  as  well  to  the  cases  in 
which  he  had  appeared  for  the  defendant  as  to  the  cases  in 
which  he  appeared  for  Mrs.  Dorsey,  and  hence  he  might  weU 
sign  the  agreement  as  he  did  without  any  inconsistent  relation 
with  his  clients. 
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It  is  not  deemed  necessary  to  discuss  the  other  grounds  as* 
signed  for  the  motions.  They  are  clearly  insufficient,  in  view 
of  the  facts  disclosed.  It  appears,  from  the  appellant's  own 
testimony,  that  he  heard  of  the  proceedings  against  his  prop- 
erty in  1863,  and  that  he  did  write  in  regard  to  one  of  the 
cases,  and  received  information  as  to  its  condition.  That 
from  the  summer  of  1863,  according  to  his  testimony, '' any- 
body could  write  a  letter,  not  on  political  matters,  by  flag  of 
truce  ";  and  notwithstanding  this  facility  of  communication, 
and  with  a  knowledge  that  proceedings  had  been  taken,  in 
one  instance,  against  his  property  before  he  left  the  state,  and 
that  other  creditors  had,  since  his  departure,  taken  proceed- 
ings to  obtain  payment  of  their  debts,  he  made  no  inquiry 
upon  the  subject,  and  held  no  communication  with  his  credi- 
tors whatever.  Moreover,  he  returned  to  the  state  about  the 
first  of  June,  1865,  and  the  motions  to  strike  out  the  judg- 
ments were  not  entered  until  the  19th  of  March,  1866.  With 
such  evidence  of  laches  and  inattention,  it  would  be  difficult 
in  any  case,  however  extraordinary  its  circumstances,  if  not  a 
question  of  jurisdiction  of  the  court,  consistently  with  settled 
rules  upon  the  subject,  to  interfere  with  a  judgment.  The 
party  seeking  to  be  relieved  of  it  should  move  in  the  matter 
without  delay,  and  as  soon  as  practicable  after  knowledge  ol 
the  existence  of  the  judgment,  and  the  circumstance  of  fraud 
or  surprise  under  which  it  was  rendered.  Acquiescence  or 
unnecessary  delay  is  fatal  to  motions  of  this  character;  as 
courts  are  always  reluctant  to  interfere  with  judgments,  and 
especially  after  the  lapse  of  the  term,  aud  where  they  have 
been  executed  or  satisfied.  The  several  judgments  appealed 
from  in  these  cases  must  be  affirmed. 

Judgments  affirmed. 

Term  "  Crmxs  "  DnmncD:  See  Ludkun  ▼.  Ludlam^  84  Am.  Deo.  193^  and 
note  200-213,  on  who  are  aliens:  In  re  WehlUB,  84  Id.  700. 

DoMioiLE  MAT  BB  DT  Ons  Stats,  AND  RssmEROX  IN  ANOTHER:  See  FrotH 
T.  BriMrtt  32  Am.  Dec  423.  As  to  the  meaning  of  terma  "  domicile,  reai- 
dence,"  etc,  see  note  to  oaae  cited  427-429;  Langdon  v.  Dmi^  83  Id.  641; 
Qaman  ▼.  Qiimmi,  83  Id.  602,  note  600;  InhabUanU  </  Warrtn  v.  InhabUanU 
qf  ThamoBUm,  60  Id.  69;  note  to  Lf^man  ▼.  Fuke,  28  Id.  296. 

Ck>NTRA0TS  BETWEEN  Eneiobs  AT  War  ABB  Invaud  AND  Von>:  See 
LecUhers  v,  Commerdal  Ina.  Co,,  92  Am.  Dec  483;  BffoU  ▼•  Jeuneif  92  Id.  606; 
Baurman  ▼.  Chmegal,  92  Id.  637. 

AxJEN  Enemy  cannot  Sub  nr  our  Oovktbi  See  note  to  Jfo/yiiMK  v.  8^^ 
■Mr.  76  Am.  Dec  667. 
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AZiBH  Bxnrr  mat  bs  Susd  m  oux  Comai  See  mote  to  Jfo^newi  t» 
Sejpnour,  76  Am.  Deo.  667. 

Who  abb  to  be  Gohsidxbxd  Az«ibh  Enxkibs:  See  extended  note  to  7^ 
lor  T.  JenhhiB,  88  Am.  Deo.  779,  where  the  sabjeet  ie  diBcoaaed;  note  to  Swim' 
nertonv.  Columbkin  Ins,  Co.,  93  Id.  572;  extended  note  to  Cochran  v.  Tueher, 
91  Id.  279,  280,  on  belligerent  rights. 

Entbt  or  Appeabangb  bt  ATTORmnr  d  Pbbsukbd  to  bi  Dora  bt  Au- 
THOBITT:  See  ffarshey  ▼.  Bladtmarr,  89  Am.  Dea  520,  note  534;  note  to  Bim' 
ter  Y.  Daufaon,  39  Id.  435;  note  to  Shumway  ▼.  SiUlman,  16  Id.  378;  extended 
note  to  MeAUxander  v,  Wright,  16  Id.  98-100,  where  the  sabjeci  is  die- 
enaaed. 

JUDGUXNT  UPON  UnAUTHOBIZXD  AfPEABAVCB  OF  AtTOBNET;   EFFBOT  OVy 

AND  Repress  fob,  Injury  Oooasioned  thebebt:  See  Haraheif  ▼.  B/odb- 
marr,  89  Am.  Dec.  520,  note  534;  Town  qf  8L  Alban»  y.  Bush,  23  Id.  246; 
Fowler  v.  Lee,  32  Id.  172;  Denton  ▼.  Noyes,  5  Id.  237;  extended  note  to  Bwi^ 
ton  ▼.  Lyford,  75  Id.  146-151,  where  the  subject  is  discussed. 

Pabtt  shottld  be  Diligent  in  Making  Motion  to  Set  Aann  Judq- 
HENT.  Long  delay  is  fatal  in  such  cases:  Kemp  ▼.  Cook,  79  Am.  Deo.  681, 
note  686;  Keaton  ▼.  Bcmke,  51  Id.  393,  note  394;  Ingram  ▼.  Belh,  47  Id.  591; 
State  v.  Commercial  Bank,  45  Id.  280;  note  to  Winslwo  v.  Andereon,  32  Id. 
655.  As  to  statutes  authorizing  vacation  and  setting  aside  of  judgments  by 
default,  see  extended  note  to  Bumham  v.  Hays,  58  Id.  392-^98,  discussing 
the  subject.  Affidavit  on  motion  to  set  aside  default  must  show  merits,  as  a 
general  rule:  Brouming*v.  Roane,  50  Id.  218. 

The  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  facts  showing  the  residence  of  the  appellant,  John 
T.  B.  Dorsey,  to  be  in  Maryland  at  the  commencement  of  the  war,  and  in  Vir- 
ginia  after  the  war  commenced,  were  given  in  Doreey  v.  TJiompson,  37  Md. 
41,  43.  An  alien  enemy  may  be  sued  in  the  cou2*ts  of  the  country  with 
which  he  is  at  war,  and  this  carries  with  it  the  right  to  use  all  the  meana 
and  appliances  of  defense:  Seymour  v.  Bailey,  66  IlL  297;  McVeigh  v.  Umkd 
Stales,  1 1  Wall.  267;  Dorsey  v.  Thompson,  37  Md.  40.  He  may  have  process 
to  compel  the  appearance  of  his  witnesses,  and  may  have  the  benefit  of  a 
discovery:  McVeigh  v.  United  States,  11  Wall.  267.  The  creditors  of  a  par^ 
who  is  an  alien  enemy  may  have  the  same  remedy  against  his  property  re- 
maining within  the  jurisdiction  of  the  state  as  they  could  have  against  the 
property  of  any  other  non-resident  debtor:  Johnson  v.  Robertson,  31  Md.  486. 
Where  the  garmshee  having  failed  to  appear  and  make  his  objection  until 
two  years  had  elapsed  from  the  rendition  of  the  judgment,  it  was  held  that 
his  motion  to  strike  ont  the  judgment  came  too  late.  Labhes  and  unreason- 
able delay  are  always  fatal  to  motions  of  this  character:  Post  r.  Bowen,  35 
Id.  236. 

Contracts  with  Alien  Enemies,  and  Right  to  Sub  Them  in  cub 
Courts.  —  a.  Contbaots  with  Alien  Bnbmies.  —  1.  War  Commences  and 
Ends  when —  Who  Is  Alien  Enemy.  — The  late  war  between  the  Confederate 
States  and  the  United  States  was  a  public  war;  and  the  mles  and  doctrines 
of  international  law  were  applicable  to  and  governed  the  conduct  of  the  citi- 
zens of  the  hostile  sections  who  were  alien  enemies  as  to  each  other:  HiU  ▼. 
Baier,  32  Iowa,  310,  and  cases  there  cited;  De  JameU  v.  Z>«  OivervUk,  56 
Mo.  444,  and  cases  there  cited;  Perldns  v.  Rogers,  35  Ind.  124.  In  Perhma 
V.  Rogers,  35  Id.  124^  it  was  held  that  the  existence  of  war  and  the  restora- 
tion of  peace  are  to  be  determined  by  the  political  department  of  the  govern* 
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menl;  that  such  detenninatioii  jb  conoliuive  npon  the  judioiary;  and  that 
tha  late  civil  war  la  the  United  States  did  not  commence  nntil  after  the 
proolamation  of  President  Lincoln,  issued  August  16,  1861,  pursuant  to  an 
act  of  Ccngress  of  July  13^  1861.  And  this  has  been  held  so  in  New  York: 
McStea  v,  MaJUJiewa,  60  K.  Y.  166;  Bumaide  v,  MaUheum^  54  Id.  81;  and 
Kentucky:  Leathen  v.  Commerdallna,  Co.,  2  Bush,  296;  S.  0.,  92  Am.  Dec. 
483.  On  the  other  hand,  in  the  Prize  Caaea,  2  Bla.  635,  the  supreme  court 
of  tlie  United  States  held  that  the  war  commenced  when  the  ports  of  the 
Confederate  States  were  blockaded  by  the  naval  power  under  the  proclama- 
tion of  thn  President  of  the  United  States  on  April  19,  1861.  The  same  doc- 
trine has  been  affirmed  by  all  the  subsequent  decisions  of  that  court;  and 
seems  to  have  also  been  determined  in  the  same  way  in  Swinnerion  v.  Colum' 
bian  Ifu.  Co.,  37  N.  Y.  174;  S.  C,  93  Am.  Dec.  560,  note  573.  Although 
hostilities  in  the  late  civil  war  ceased  in  April,  1865,  yet  peace  was  not 
legally  restored  until  August  20,  1866,  when  the  rebellion  was  declared  com- 
pletely suppressed,  and  peace  restored  by  the  proclamation  of  President 
Johnson:  35  Ind.  124.  Compare  Masteraon  v.  Howard,  18  Wall.  105,  on  this 
point.  As  to  who  is  an  alien  enemy,  generally,  see  note  to  Cochran  v. 
Tudter,  91  Am.  Dec.  280;  extended  note  to  Taylor  v.  Jenkins,  88  Id.  779, 
780,  discussing  the  subject;  note  to  Swamerton  v.  Colwnbian  Ins,  Co,,  93  Id. 
572.  In  time  of  war,  all  the  subjects  of  the  belligerent  nations  are  them- 
seb'^cs  enemies  to  each  other:  Elgee*s  Adm'r  v.  Loioell,  1  Woolw.  102.  During 
the  late  civil  war,  residents  of  the  Confederacy,  outside  of  the  territory 
therein  held  by  the  United  States,  were  public  enemies  of  the  United  States, 
although  they  might  have  committed  no  act  of  disloyalty,  and  without 
regard  to  their  personal  sentiments  or  dispositions:  Id.;  Burnside  v,  MaUhews, 
54  N.  Y.  78;  Bice  v.  SJtook,  27  Ark.  137;  Hennen  v.  OOman,  20  La.  Ann.  241; 
Hill  V.  Baker,  32  Iowa,  308;  PerUns  v.  Boffera,  35  Ind.  153;  Sanderson  v. 
Morgan,  39  N.  Y.  231;  De  JameU  v.  De  OwervOU,  56  Mo.  444,  457;  Bank  cj 
New  Orleans  v.  MaiUtews,  49  N.  Y.  15.  On  the  other  hand,  every  citizen  of 
the  government  was  an  enemy  of  every  citizen  of  the  Confederacy:  See  same 
cases.  The  duty  of  a  citizen  when  war  breaks  out,  if  it  be  a  foreign  war, 
and  he  is  abroad,  is  to  return  without  delay;  and  if  it  be  a  civil  war,  and  he 
is  a  resident  in  the  rebellious  section,  he  should  leave  it  as  soon  as  practicable, 
and  adhere  to  the  regularly  established  government:  The  WiLUam  Bagaley,  5 
Wall.  408.  A  civil  war  is  governed  by  the  same  rules  as  a  foreign  war: 
Perldna  v.  Bogera,  35  Ind.  124.  The  tendency  of  modern  law  is  to  give  alien 
enemies  protection  for  person  and  property  until  ordered  out  of  the  country: 
Oreenhood  on  Public  Policy,  371. 

2.  Validiiy  qf  Contracta  vnth  Pvblic  Enemies.  —  It  has  been  held  and  laid 
down  in  text-books  that  all  contracts  made  by  the  citizens  of  one  county  with 
the  citizens  of  another,  when  the  two  countries  are  iu  a  state  of  public  war, 
and  without  the  license  or  permission  of  the  government,  will  be  adjudged 
void,  no  matter  where  such  contracts  are  made,  or  when  they  are  to  be  per- 
formed: See  principal  case;  Wharton  on  Conflict  of  Laws,  sec  497;  iSc/io/e- 
Jiehi  V.  Sichelberger,  7  Pet  586;  Hennen  v.  Oilman,  20  La.  Ann.  241;  Bice  v. 
8Ju)ok,  27  Ark.  137;  LeatJters  v.  Commercial  Ins.  Co,,  2  Bush,  296;  S.  C,  92 
Am.  Dec.  483;  HyaU  v.  James,  2  Bush,  463;  S.  C,  92  Am.  Dec.  505;  Perkins 
V.  Boffera,  35  Ind.  124;  Mims  v.  Armstrong,  42  Miss.  429;  HiU  v.  Baker,  32 
Iowa,  302;  Bovman  v.  Oonegalt  19  La.  Ann.  328;  S.  C,  92  Am.  Dec.  537; 
FUorv.  UnUsd States,  Z Ct.  oi CL  25i  DiUonY.  United  States,  5  Id.  586;  2Vis 
OuaekUa  Cotton,  6  WaU.  521;  Cofipea  v.  Hall,  7  Id.  542;  McEee  v.  United 
Stales,  8  Id.  163;  United  States  ▼.  Qrossmajfer,  9  Id.  72;  Desmare  ▼.  Umied 
▲m.  Dm.  Vol.  XCVI— 10 
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Stales,  93  U.  8.  605;  8.  C,  16  Am.  Law  Reg.,  N.  S.,  310;  Jilonigomery  ▼. 
CTmYed  J9tate9,  15  WalL  395;  Uniied  States  v.  Lap^,  17  Id.  601;  MUcheU  ▼. 
(Tnited  States,  21  Id.  350;  Ex  ftarte  Boussmaixr,  13  Ves.  Jr.  71;  WUlistm  ▼. 
PaUersoii,  7  Taunt.  440;  Ifoodi  ▼.  Wilder,  43  N.  Y.  164.  Aa  thns  broadlj 
stated,  however,  this  proposition  is  not  exactly  true  at  the  present  day.  It 
may  have  been  the  correct  doctrine  onder  the  old  roles  of  war.  "  The  law 
of  nations,  as  judicially  declared,  prohibits  all  intercourse  between  citisens 
of  the  two  belligerents,  which  is  inconsistent  with  the  state  of  war  between 
their  countries;  and  this  includes  any  act  of  voluntary  submission  to  the 
enemy,  or  receiving  his  protection,  as  well  as  any  act  or  contract  which  tends 
to  increase  his  resources,  and  every  kind  of  trading  or  commercial  dealing  or 
intercourse,  whether  by  transmission  of  money  or  goods,  or  orders  for  the 
delivery  of  either,  between  the  two  countries,  directly  or  indirectly,  or 
through  the  intervention  of  third  persons  or  partner8hipa»  or  by  contracts 
in  any  form  looking  to  or  involving  such  transmission,  or  by  insurances 
upon  trade  with  or  by  the  enemy ":  KertJuxw  v.  Kelaey,  100  Mass.  572,  573^ 
per  Gray,  J.;  Montffomery  v.  Uniied  States,  15  WaU.  395,  and  other  cases 
cited  above.  "  Beyond  this  principle  the  prohibition  has  not  been  carried  by 
judicial  decision.  The  more  sweeping  statements  in  the  text-books  are  taken 
from  the  dkfa  which  we  have  already  examined,  and  in  none  of  them  is  any 
other  example  given  than  those  just  mentioned.  At  this  age  of  the  world, 
when  all  the  tendencies  of  the  law  of  nations  are  to  exempt  individuals  and 
private  contracts  from  injury  or  restraint  in  consequence  of  war  between  their 
governments,  we  are  not  disposed  to  declare  such  contracts  unlawful  aa  have 
not  been  heretofore  adjudged  to  be  inconsistent  with  a  state  of  war'*:  Ker- 
shaw V.  Kelsey,  100  Mass.  573,  per  Gray,  J. 

The  following  are  illustrations  of  contracts  made  void  by  war:  A  pur- 
chased from  B  a  pass  from  the  enemy  to  trade  with  its  country  with  an 
American  vessel.  The  note  given  for  the  price  was  held  void:  PaUon  v. 
Nicholson,  3  Wheat.  204.  Contra:  Coolidge  v.  Inglee,  13  Mass.  26.  A  resi- 
dent of  Georgia  drew  a  bill  of  exchange  upon  his  copartners  in  the  city  of 
New  York  during  the  late  war.  The  bill  was  held  to  be  void:  Woods  v. 
Wilder,  43  N.  Y.  164.  During  the  civil  war  A  sold  B  some  cotton.  B  re- 
sided in  New  York  City,  but  was  a  subject  of  Sweden.  A  was  a  subject  of 
Texas.  The  sale  was  held  to  be  void:  Habricht  v.  Alexander*s  Bx'rs,  1 
Wood,  413.  A  bill  of  exchange  drawn  by  a  bank  in  Mobile,  Alabama,  while 
that  city  was  in  possession  of  the  confederate  forces,  on  a  bank  in  New  Or- 
leans, Louisiana,  after  that  city  had  surrendered  to  and  was  occupied  by  the 
fedend  forces,  was  held  void:  WHliams  v.  Mobile  Savings  Bank,  2  Id.  501.  In 
August,  1862,  and  while  the  city  ot  New  Orleans,  Louisiana,  was  in  posses- 
sion of  the  federal  troops.  A.,  a  citizen  of  New  Orleans,  through  O.,  his  agent, 
loaned  confederate  money  at  the  city  of  Jackson,  Miraissippi,  to  M.,  a  citi- 
sen  of  Mississippi,  and  took  from  M.  a  mortgage  on  real  estate  to  aecure  its 
repayment.  A.  filed  a  bill  to  foreclose  the  mortgage.  Held,  that  the  contract 
was  illegal  and  void:  Mims  v.  Armstrong,  42  Miss.  429.  The  title  of  a  pur- 
chaser from  a  citizen  of  New  Orleans,  who  had  himself  purchased  from  the 
Confederacy  after  May  6,  1862,  when  the  city  of  New  Orleans  was  re- 
stored by  capture  to  the  federal  jurisdiction,  was  not  made  valid  by  the  fiact 
that  audi  second  purchaser  was  a  foreign  neutral,  purchasing  bona  fide  for 
value:  This  Ovachita  Cotton,  6  WaU.  521.  Intercourse  during  war  with  an 
enemy  is  unlawful  to  parties  standing  in  the  relation  of  debtor  and  creditor 
as  mnch  as  to  those  who  do  not.  And  a  transaction  originally  unlawful  — 
suoh  as  a  person's  unlawful  trading  im  behalf  of  another  with  an  enemy— 
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cannot  be  made  lawful  by  any  ratification:  llnUed  States  ▼.  Oroamiayer,  9 
WalL  72.  For  other  illiutrations  of  contracts  made  invalid  becanse  executed 
during  a  etate  of  war,  see  Degmare  v.  UnUetl  Stales,  93  U.  S.  605;  S.  0.,  ab- 
ftraot>  16  Am.  L.  Reg.,  K.  S.,  310;  McKee  v.  UnUed  States,  8  WalL  163; 
Waiitfeldery.  KahmoeUer,  56  Barb.  300;  Martin  ▼.  WaUaee,  40  Ga.  52;  WaOs- 
er*s  Ea^rs  ▼.  United  States,  106  U.  S.  413;  Greenhood  on  Public  Policy,  371- 
882;  extended  note  to  Clemontaon  ▼.  Blessig,  11  Ex.  142-145,  treating,  —  1.  Of 
contracts  or  dealings  with  an  alien  enemy;  2.  Of  contracts  with  an  alien  un« 
executed  at  the  time  of  the  declaration  of  war;  3.  Of  executed  contracts. 
Any  bond  executed  between  alien  enemies  for  any  purpose  whatever  is  void; 
as  to  provide  for  the  maintenance  of  the  obligor's  children:  Wright  v.  Oro' 
ham,  4  W.  Va.  430.  Any  contract  intended  to  aid  a  rebellion  against  the 
established  government,  though  it  be  foreign,  is  void:  Chkora  Co.  v.  Crews, 
6  S.  0.  243;  Man^factwren^  Bank  v.  BUis,  51  Qa.  154;  Thompson  v.  Powles,  2 
Sim.  194;  Kennett  v.  Chambers,  14  How.  38;  and  illustrations  given  in  Green- 
hood  on  Public  Policy,  37&-381. 

On  the  other  hand,  as  opposed  to  these  authorities,  it  has  been  held 
in  this  country  that  a  loan  to  aid  a  foreign  rebellion  is  recoverable:  Bai' 
fey  V.  Bebnont,  10  Abb.  Pr.,  N.  S.,  270;  S.  C,  1  Jones  &  S.  239.  With  re- 
spect to  deeds  of  land  between  alien  enemies,  they  have  generally  been  held 
void,  even  though  the  agent  selling  the  property  was  within  the  sectioa  to 
which  the  vendee  belonged:  DUlon  v.  UnUed  States,  5  Ct.  of  CI.  58G;  Mont- 
gomery V.  United  States,  6  Id.  648;  McCormick  v.  AmspUjcr,  38  Tex.  569. 
Thus  a  citizen  of  Ohio,  in  the  late  war,  conveyed  land  in  Iowa  to  a  citizoii  of 
Virginia.  The  conveyance  was  held  void:  Hill  v.  Baker,  32  Iowa,  302.  A 
deed  executed  during  that  war  to  citizens  of  the  United  States,  by  the  attor- 
ney of  the  grantor,  while  the  grantor  was  within  the  confederate  lines  and  an 
alien  enemy,  was  held  void:  Filor  v.  United  States,  3  Ct.  of  01.  25.  In  Con- 
ley  V.  Burson,  1  Heisk.  145,  it  was  held  that  a  power  of  attorney  from  a  per- 
son in  a  loyal  state  to  one  in  the  Confederate  States  to  sell  land  in  Tennessee 
was  revoked  by  the  existence  of  the  war.  In  other  cases,  however,  it  lias 
been  held  that  the  rule  of  non-intercourse,  as  between  belligerents,  has  no 
application  to  the  conveyance  of  real  estate  situated  in  one  belligerent  terri- 
tory by  a  citizen  of  another:  Shaw  v.  Carllle,  9  Heisk.  594;  Conrad  v.  Waplee, 
96  U.  S.  290,  construing  the  act  of  July  17,  18C2,  referred  to  in  McKee  v. 
United  States,  8  Wall.  163.  An  alien  may  even  be  the  devisee  of  real  estate, 
or  the  distributee  or  legatee  of  personalty;  and  if  the  government  takes  no 
proceedings  of  confiscation  or  sequestration,  such  relation  will  ba  no  defense 
to  his  claim  when  it  has  ceased  by  the  termination  of  the  war:  Crutcher  v. 
Hord,  4  Bush,  360.  A  sale  of  real  estate,  made  under  a  power  contained  in 
a  deed  of  trust  executed  before  the  late  civil  war,  was  held  valid,  notwith- 
standing the  grantors  in  the  deed,  which  was  made  to  secure  the  payment  of 
promissory  notes,  were  residents  and  citizens  of  one  of  the  states  declared  to 
be  in  insurrection  at  the  time  of  the  sale,  made  while  the  war  was  flagrant: 
UniversUy  v.  Finch,  18  Wall.  106.  So  in  Kershaw  v.  Kelsry,  100  Mass.  561, 
S.  C,  1  Am.  Rep.  142,  it  was  held  that  a  lease  between  alien  enemies  was  not 
void,  because  it  was  not  trading.  A  distinction  was  there  made  between 
trading  and  transactions  concerning  realty;  and  it  was  held  in  that  case  that 
the  rent  reserved  in  the  lease  was  recoverable,  though  at  the  time  the  lessor 
was  a  confederate.  So  with  respect  to  contracts  of  life  insurance  between 
alien  enemies,  there  is  a  conflict  of  authority:  See  infra  as  to  efifect  of 
war  in  dissolving  contracts  between  alien  enemies.  Contracts  of  life  insur- 
ance, as  affected  by  the  late  civil  war,  is  treated  in  an  extended  article  in  16 
Am.  Law  Reg.,  N.  S..  0ol-6d7. 
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As  aji  exceptioB  to  the  genersl  rule  above  laid  down,  that  all  oontiaeti  be- 
tween alien  enemies  in  times  of  war  are  Toid,  ransom  ouiiliractB  may  be  given. 
Contraots  between  alien  4Wiemias  for  ransom  money  are  valid:  OoodrkkTm 
Gordon,  16  Johns.  6;  Montgomery  ▼.  UnUei  StaUo,  15  WaU.  40a  So  a  oon- 
tract  between  alien  enemies  is  valid*  if  the  trade  with  which  it  is  ffiFnn^fft^ 
be  lioensed  by  the  home  government,  or  where  it  is  impliedly  permitted  from 
the  conduct  of  the  govemment»  or  when  it  is  sanetianed  by  the  ezecative  de- 
partment and  military  oflScers^  especially  when  the  country  is  occupied  by 
our  foroes:  Crauford  v.  The  Penn,  1  Pet  C.  0.  106;  S.  0.»  3  Wash.  C.  0. 484; 
Miiehdl  v.  Harmonif,  13  How.  115;  Cfraham  v.  MerrSU,  5  Cold.  622;  Umkd 
Staiea  v.  Lane,  8  WalL  185;  Suekley  v.  Furte,  15  Johns.  338;  ShaddeU  v. 
Polk,  51  Mies.  378.  It  seems,  too^  that  a  prisoner  of  war  may  make  a  valid 
eontraot  with  the  enemy.  Thus  A  was  taken  on  board  an  enemy's  fleets  and 
made  a  prisoner  of  war.  He  made  a  contract  as  a  seaman  on  board  the 
ship,  and  sued  for  his  wages;  he  recovered:  Maria  v.  Hall,  1  Tannt^  32. 
If  a  contract  be  made  before  the  beginning  of  hostilities,  its  fulfillment  after- 
wards is  a  valid  execution  thereof.  Thus,  before  the  war  of  1812,  a  resident 
of  England  made  a  contract  to  deliver  goods  to  a  resident  of  America,  but 
the  goods  were  delivered  to  an  agent  here  after  the  war  began.  He  sued  for 
the  price,  and  recovered:  Buckaman  v.  Curry,  19  Johns.  141.  The  mere  fact 
that  an  enemy  is  indirectly  benefited  in  the  execution  of  a  contract  otherwise 
valid  does  not  avoid  it.  Thus  A  shipped  tobacco  to  B  and  C,  to  be  sold  on 
their  joint  account.  He  made  a  contract  with  the  quartermaster-general  of 
the  confederate  government  to  have  the  tobacco  transported  in  confederate 
wagons,  as  the  same  were  returning  empty  to  the  depot.  He  afterwards 
sued  B  and  C  for  his  share  of  the  profits  on  the  consignments;  he  recovered: 
Ettaon  V.  Boberis,  40  Ga.  30.  A  contract  made  after  the  return  of  peace, 
giving  effect  to  any  contract,  is  valid.  Thus  a  prisoner  of  war  in  France 
drew  on  a  resident  of  England  in  favor  of  a  French  enemy.  After  peace  was 
declared  the  drawer  agreed  to  pay  principal  and  interest.  He  was  held  lia- 
ble, though  the  contract  could  not  have  been  originally  enforced:  DuAamsiiel 
V.  Pickering,  2  Stark.  90.  And  A,  daring  the  late  rebellion,  gave  B  his  note, 
the  one  being,  a  unionist  and  the  other  a  rebel.  After  the  war,  A  renewed 
his  note.    The  latter  note  was  held  valid:  Ledoux  v.  Buhkr,  21  La.  Ann.  130. 

3.  Agency  during  War — DieeohOion  of  Coniraete  by  War.  —  An  alien  enemy 
cannot  have  an  agent  in  the  enemy  *s  country  to  transact  ordinary  business, 
but  he  may  have  an  agent  there  for  some  purposes:  Bt^ford  v.  Speed,  11 
Bush,  338;  Ward  v.  Smith,  7  WalL  461;  but  it  seems  that  the  agent  must 
have  been  appointed  before  the  war.  He  cannot  be  appointed  daring  the 
war:  Untied  StaUe  v.  Cfroeemayer,  9  Id.  72;  McOormiek  v.  Amepiger,  38  Tex. 
569.  Thus  an  alien  enemy  may  have  an  agent  in  the  enemy's  country 
to  collect  debts  due  him  and  to  preserve  his  property  there:  Bale  v.  WaU, 
22  Qratt  424;  Huhbard  v.  MaUhewe,  54  N.  T.  43;  or  he  may  have  such 
agent  there  to  deliver  property  in  discharge  of  his  principal's  debts.  Such 
payments  or  deliveries  involve  no  intercourse  between  enemies:  Mon^ 
gomery  v.  UnUed  Statee,  15  WalL  400;  Bubbard  v.  Matthem,  54  N.  Y. 
43.  The  doctrine  that  a  state  of  war  dissolves  or  suspends  all  Commer- 
cial partnerships  existing  between  citisens  or  subjects  of  the  belligerents 
does  not  i^ply  to  agents  or  sgencies:  Monaeeana  v.  Urquhari,  19  I/k  Ann. 
482.  This  has  been  applied  to  contracts  of  life  insurance  made  by  agents 
in  the  enemy's  country:  ManhaUan  Life  Ine,  Co,  v.  Warwid:,  20  Grati. 
•14^  637;  and  other  insuranoe  cases  cited  n{fttu  War  doea  not  operate  as 
a  revocatioa  of  agency  previously  existing:  Rebimeon  v.  ImUrnaUomMi  Life 
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AssuraTux  Society,  1  Am.  Rep.  490;  HamSton  v.  Mutual  Life  In»,  Co.,  % 
Blatchf.  234.  See  article  in  16  Am.  Law  Reg.,  N.  S.,  655,  on  contracts  of 
life  insurance  as  affected  by  the  late  ciril  war.  It  has  been  held  that  war 
dissolves  pre-existing  contracts  of  continuance,  such  as  those  of  partnership 
and  insurance:  Leathers  v.  Commercial  Ins.  Co,,  2  Bush,  296;  S.  C,  92  Am. 
Dec.  483.  The  cases  are  quite  uniform  in  holding  that  war  dissolves  all 
partnerships  between  citizens  of  hostile  states:  See  note  to  Strinnerton  ▼. 
Columbian  Ina.  Co.,  93  Am.  Dec.  572;  L^fMch  v.  Clinton,  4  Lans.  176;  Orie- 
woldv,  WaddingUm,  15  Johns.  57;  Woods  v.  Wilder,  43  K.  Y.  164;  The  WUUam 
Bagaley,  5  Wall.  377,  407;  Bank  qf  New  Orleans  v.  Matthews,  49  K.  Y.  12. 
But  the  partnership  is  not  dissolved  until  the  war  has  commenced.  A  part* 
nership  existing  between  citizens  of  the  North  and  South  was  not  dissolved 
by  the  late  civil  war  until  August  16, 1861,  when  the  President's  proclamation 
declared  commercial  intercourse  between  the  two  sections  unlawful:  McStea 
V.  Matthews,  50  Id.  166;  MaUhews  v.  McStea,  91  U.  S.  7.  It  was  not  dis- 
solved as  early  as  April  23,  1861.  All  the  members,  therefore,  of  such  a  firm 
were  bound  by  its  acceptance  of  a  bill  of  exchange  bearing  date  and  accepted 
on  that  day,  and  payable  one  year  thereafter:  See  cases  last  cited. 

So  in  Hubbard  v.  Mattheios,  54  N.  Y.  43,  it  was  held  that  the  dissolution 
of  a  partnership  composed  of  citizens  of  two  states,  caused  by  the  occurrence 
of  war  between  the  states,  did  not  affect  a  prior  contract  of  indorsement 
made  by  the  firm,  and  that  no  other  or  different  notice  of  dishonor  was  neces- 
sary to  be  given  in  consequence  of  the  war  in  order  to  charge  all  the  mem- 
bers of  the  firm.  In  this  case  it  was  also  held  that  an  absent  partner  re- 
siding in  a  hostile  state,  as  to  obligations  and  liabilities  created  before  the 
war,  is  deemed  to  be  represented  by  the  representatives  of  the  firm  remain- 
ing within  the  jurisdiction  of  the  belligerent  whose  authority  extends  over 
the  place  of  business  of  the  firm,  and  notice  of  dishonor  there  given  binds 
alL  Thus  A  and  B  were  partners.  One  took  the  Union  side  during  the  late 
civil  war,  the  other  became  a  rebel.  A  made  a  contract  with  C,  a  unionist, 
for  the  benefit  of  both,  for  the  transportation  and  sale  of  cotton,  for  a  share 
of  the  profits.  A  sued  G  for  his  half  of  the  profits  due  to  A  and  B  under 
the  contract.  He  recovered,  though  it  was  held  that  the  partnership  was 
terminated  ipso  facto  by  the  war:  L^wieJi  v.  Clinton,  4  Lans.  176.  A  mem- 
ber of  a  firm  composed  of  men  who  become  alien  enemies  towards  each  other 
after  war  commences  is  not,  however,  liable  upon  a  note  indorsed  in  the  firm 
name  after  the  commencement  of  the  war:  Bank  of  New  Orleans  v.  Mattltews, 
49  K.  Y.  12.  If  during  the  war  a  person  abandons  the  hostile  country  and 
goes  to  the  enemy,  and  has  partnership  property  in  the  country  left  by  him, 
it  is  his  duty  to  dispose  of  and  withdraw  his  interest  in  the  firm  of  which  he 
was  a  member.  If  he  does  not,  such  interest  is  liable  to  be  treated  as  prop- 
erty of  the  enemy:  TJie  William  Bagaley,  5  Wall.  377.  As  opposed  to  the  rule 
that  war  dissolves  all  commercial  partnerships,  it  has  been  held  that  war  does 
not  dissolve  a  contract  of  life  insurance  between  technical  enemies,  though  it 
would  dissolve  contracts  of  continuing  performance,  such  as  partnerships  and 
contracts  of  affreightment:  New  York  L\fe  Ins,  Co,  v.  Chpton,  7  Bush,  179; 
S.  O.,  3  Am.  Rep.  290;  modifying  Leathers  v.  Commercial  Ins,  Co.,  2  Bush, 
206;  S.  C,  92  Am.  Dec.  483,  supra.  In  that  case,  said  the  court,  we  with- 
out special  consideration  inadvertently  illustrated  contracts  of  continuing 
performance  by  " partnerships  and  insurance."  So  in  other  cases  it  has  been 
held  thai  the  contract  of  life  insurance  between  citizens  of  different  states  is 
not  dissolved,  but  only  suspended  by  a  war  between  the  states.  The  con- 
ftmot  zenudns.    The  remedy  simply  is  suspended,  but  revives  with  the  return 
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•f  pouM:  Cokm  ▼.  New  Tart  MuL  Lffe  In$.  Oo.^  00  N.  Y.  610;  &  C.  10 
Am.  Rep.  522;  Sands  ▼.  New  Fori  /4/e  Im.  Co.,  60  N.  Y.  <I26;  &  0.,  10 
Am.  Rep.  635;  RobiMon  ▼.  IntemaiiomU  Life  Im.  Cfo,,  42  N.  Y.  64;  &  a, 
I  Am.  Rep.  490;  ManhoUian  I4fe  Ins.  Co.  ▼.  Warwick,  20  Gntt.  614;  &  a, 
8  Am.  Rep.  218;  HamOton  v.  MuUial  Life  Ins.  Co,,  9  Blatchi.  234;  Smith  r. 
Charter  Oak  Life  Ins  Co.,  6iUo.  230;  B.C.,  1  Cent  L.  J.  76;  IfewTartLyk 
Ins,  Co.  Y.  SUUham,  93  U.  S.  24;  S.  C,  46  Miaa.  681;  Bobinson  ▼.  /nfemo* 
Uonal  Life  Ins.  Co.,  62  Barb.  460;  Hillymd  v.  Mutual  JBin^t  Life  Ins.  Co.,  36 
N.  J.  L.  416;  Bobinson  ▼.  International  Life  Ass.  Society,  42  N.  Y.  64.  Tlia 
effect  of  tk  war  between  the  goyemmenta  of  the  aeaorer  and  aasiired  ia  to 
ezcase  the  non-payment  of  auch  preminma  on  the  contract  daya:  HtHyard 
r.  Mutual  Ben^t  Life  Ins.  Co.,  36  N.  J.  L.  416;  Cohen  ▼.  New  York  iML 
Life  Ins.  Co..  60  K.  Y.  610;  S.  C,  10  Am.  Rep.  622.  But  payment  to  aa 
agent  in  the  enemy 'a  country  ia  valid  and  binding  on  the  inauxanoe  company; 
Bobinson  y.  International  Life  Ass.  Sodety,  42  K.  Y.  64;  S.  C,  1  Am.  Rep. 
490;  Sands  y.  New  York  Life  Ins.  Co.,  60  N.  Y.  626;  S.  C,  10  Am.  Rep. 
636;  both  caaea  ahowing  that  payment  of  the  premium  in  confederate  monoy 
waa  good.  And  a  tender  of  a  premium  to  an  agent  in  the  enemy*a  coontiy 
is  eoodi  Manhattan  Life  Ins.  Co.  v.  Waruriek,  20Gratt  614;  S.  C.,3  Am.Bep. 
218.  In  De  Wald  v.  Braune,  1  HurL  &  K.  182,  Martin,  B.,  i^prehandad 
that  nothing,  even  war,  could  render  yoid  a  yalid  contract^  except  an  act 
of  Parliament.  Aa  oppoeed,  howeyer,  to  the  above  anthoritiea,  it  haa  been 
held  that  a  failure  to  pay  premiuma  on  life  inaurance  by  reaaon  of  war,  and 
though  properly  tendered  after  the  war  is  over,  will  preclude  a  recovery  on 
the  policy:  DiOard  v.  Manhattan  Life  Ins.  Co,,  44  Ga.  119;  a  C,  9  Am.  Rep. 
167;  0*Beify  v.  Mutual  Life  Ins.  Co.,  2  Abb.  IV.,  N.  S.,  167.  Aa  to  how 
contracta  of  life  inaurance  were  affected  by  the  late  civil  war,  aee  16  Am. 
Law  Reg.  661-657. 

3.  Suits  bt  and  AQAmtet  Alien  Enbmixb.  —  1.  ABen  Bfwmy  casmat  8ms 
m  our  Courts.  —  War  auapenda  the  remedy  of  an  alien  enomy  in  our  eoorti^ 
upon  contracta  made  before  the  war,  until  the  war  ia  over:  See  life  inanranffwi 
caaea  above  cited;  Leathers  v.  Commercial  Ins.  Co.,  2  Buah,  296;  8.  C,  92  Am. 
Dec.  483;  De  Jarnette  v.  De  QwerviOe,  56  Mo.  440, 454;  BummdcY.  MatOwws, 
64  N.  Y.  78;  Elgee  v.  Loeeil,  1  Woolw.  102;  Cohen  v.  New  York  MuL  Life  Im. 
Co.,  60  K.  Y.  610;  S.  0.,  10  Am.  Rep.  630;  Buss  v.  MUeheU,  11  FU.  87,  88; 
note  to  Molyneux  v.  Seymour,  76  Am.  Dec  667,  and  caaea  there  oited;  HatmU" 
ton  v.  Mutual  Life  Ins.  Co.,  9  Blatchf.  234;  article  in  16  Am.  Law  Reg.,  K.  S., 
651-667,  on  contracta  of  life  inaurance  aa  affdcted  by  the  late  erril  war; 
Crutcher  v.  Hard,  4  Buah,  360;  Hutchinson  v.  Brock,  11  Maaa.  119;  Leums  r. 
Taylor,  12  Id.  8;  Sb  parte  Boussmaker,  13  Yea.  Jr.  71.  For  it  ia  a  weU-eo- 
tabliahed  rule  that  an  alien  enemy  reeiding  in  hia  own  country  cannot  ane  or 
maintain  an  action  in  the  courta  of  the  hoatile  country,  nnleaa  under  a  8a£»* 
conduct  or  under  the  apedal  protection  or  licenae  of  the  enemy'a  govenunents 
See  principal  caae  and  numeroua  caaea  cited  in  note  to  Molyneme  v.  Aymoar, 
76  Am.  Dec  667;  WeUs  v.  Williams,  I  Ld.  Raym.  283;  Crau^ford  v.  The  Penm^ 
1  Pet  0.  0.,  106;  Albrecht  v.  Sussmann,  2  Yea.  ft  B.  823;  Perkins  v.  Bogen, 
86Ind.  124;  Whelany.  Cook,29Ud.  1;  Bussv.  MUcheO,  11  Fla.  88;  Sismder^ 
son  V.  Morgan,  39  N.  Y.  231;  De  Jarnette  v.  De  Oivervak,  66  Mo.  444.  Wo 
■uapend  the  right  of  the  enemy  to  the  debta  which  oar  tradera  owe  to 
bat  we  do  not  annul  the  right;  the  contract  remaina,  the  remedy  only  ia 
pended:  Hanger  v.  Abbott,  6  WalL  636;  Buss  v.  MitdkU,  11  Fla.  88;  Cehm 
V.  New  York  MuL  Life  Ins.  Co.,  SOV.Y.  010;  B.  a,  10  Am.  limp.  6aik  W« 
predado  him  daring  war  from  suing  to  reoover  hia  due  on  oontnota  vinslfc 
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existed  prior  to  the  war,  for  we  are  not  to  tend  treMnre  abroad  lor  the 
supply  of  oar  enemies  in  their  attempt  to  destroy  ns,  bnt  with  the  return  of 
peace  we  retnm  the  right  and  the  remedy,  unless  the  soyereign  has  inter- 
▼ened  by  way  of  confiscation:  Hanger  v.  AbboU,  6  WaU.  636;  Crtiieher  ▼. 
Hord,  4  Bnah,  360;  Slgee  ▼.  LoveO,  1  Woolw.  102;  Ex  parte  Bouumaker^  13 
Ves.  Jr.  71;  Antame  v.  Moraheady  6  Tannt.  237;  WiOisfm  v.  PaMerwn^  7  Id. 
440;  Brmon  ▼.  HiaUe,  16  WalL  177;  Lewfut  v.  Taylor,  12  Mass.  11.  And  a 
trust  may  be  created  in  favor  of  an  alien  enemy  which  he  may  enforce  after 
the  cessation  of  hostilitiee;  Bv^ord  v.  Speed,  11  Bush,  338;  McCkrmdck  ▼. 
Amepiger,  38  Tex.  669.  But  an  alien  enemy  cannot  recover  on  a  contract 
made  daring  the  war  with  a  citizen  of  the  hostile  coontry,  even  thongh  he 
does  not  sne  until  after  the  return  of  peace:  WiUiaon  v.  PaUereon,  7  Taunt. 
440;  BradvjeU  v.  Weeks,  1  Johns.  Ch.  206.  An  alien  enemy  commorant  here 
can,  however,  sue  in  our  courts  upon  a  valid  contract  made  prior  to  the  war. 
The  same  if  he  comes  here  to  reside  after  the  breaking  out  of  hostilities. 
8ach  persons  may  sne  and  be  sued  as  in  time  of  peace,  and  they  need  not 
have  letters  of  safe-conduct,  or  actual  license  to  remain  with  us.  A  license 
and  protection  will  be  implied.  The  disability  to  sue  which  attaches  to  the 
character  of  an  alien  enemy  continues  only  while  the  psf  ty  is  abiding  in  his 
own  country:  Se^fmour  v.  BaUey,  66  IlL  288;  fftUehineon  v.  Brock,  11  Mass. 
122;  Clarke  v.  Mor^,  10  Johns.  70;  Bradwell  v.  Weeks,  1  Johns.  Ch.  206. 
The  existence  of  war  does  not  prevent  the  citizens  of  one  belligerent  from 
taking  proceedings  for  the  protection  of  their  own  property  in  their  own 
courts  against  the  citizens  of  the  other  whenever  the  latter  can  be  reached 
by  procees:  Afasierson  v.  Howard,  18  WalL  99. 

2.  AUen  Enemy  may  be  Sued,  and  He  may  Dtfend,  —  War  merely  diwibles 
an  enemy  to  sue,  but  if  sued,  he  may  use  all  necessary  means  and  appliances 
of  defense:  See  principal  case;  cases  cited  in  note  to  Molyneux  v.  Seymour,  76 
Am.  Dec.  668;  Seymour  v.  Bailey,  66  BL  288;  De  JametU  v.  De  GwervUle,  66 
Ma  440,  446,  447.  He  may  employ  attorneys  to  conduct  his  defense,  or  the 
ooort  may  appoint  counsel  in  its  discretion:  McNair  v.  ToUr,  21  Minn.  176; 
Ruas  V.  JdUchell,  11  Fla.  80.  He  has,  after  he  has  been  made  a  party,  by  per- 
sonal service  or  otherwise,  the  privilege,  by  the  court's  permission,  of  being 
heard  in  his  defense  by  attorney:  See  case  last  cited.  He  also  had  a  right  to 
appear  as  claimant  of  his  property  sought  to  be  condenmed  as  forfeited  by 
a  proeecntion  t»  rem  under  the  acts  of  Congress  of  August  6^  1861:  12  U.  S. 
Stata.  at  Large,  319;  and  of  July  17, 1862:  Id.  689;  and  to  answer  and  defend 
^e  suit:  United  Siatea  v.  1,766  Shares  of  Capital  Stock,  6  Blatchf.  231.  Dur- 
ing the  late  rebellion,  property  within  the  federal  lines,  belonging  to  citizens 
residing  in  the  insurrectionary  states,  was  protected  from  judicial  sale,  where 
such  citizens  had  been  driven  {n>m  their  homes  within  the  federal  lines  by  a 
special  military  order,  and  forbidden  to  return.  But  the  courts  went  no  fur- 
ther than  this:  Dean  v.  Nelson,  10  Wall.  168,  affirmed  in  Lasere  v.  Bochereau, 
17  Id.  437;  Ludlow  v.  Ramsey,  11  Id.  681;  Univereity  v.  Findi,  18  Id.  106;  but 
the  doctrine  of  Dean  v.  Nelson,  supra,  and  other  cases  holding  the  same  way, 
was  held  not  to  apply  to  persona  who  went  and  remained  voluntarily  in  re- 
bellion. Such  a  person  could  not  complain  of  legal  proceedings  regularly 
proaecnted  against  him  as  an  absentee  or  non>resident:  Ludlow  v.  Ramsey,  11 
Id.  681.  It  was  accordingly  held  in  a  number  of  cases  that  the  property  of 
Sk  person  who  had  voluntarily  left  it  in  a  loyal  state,  and  went  into  the  rebel- 
lion, and  remained  there,  was  liable  to  seizure  and  sale  for  debts  contracted 
bofofe  the  outbreak  of  the  war,  as  in  the  case  of  other  non-residents;  that 
eadi  a  parson  might  be  prooeeded  against  by  order  of  publication,  and  that 
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■U  the  remediM  prorided  by  Uw  agunst  tiie  property  of  en  elieent  or  non- 
reeicicBt  debtor  lemetiied  open  to  his  creditors^  whether  they  proceeded  by 
ettedunent:  See  prinoipel  eeae;  LiMmY.  RamMegf  11  Id.  681;  JAbott.  8^ 
ley,  63  m.  61;  or  by  the  faredoeare  of  a  mortgage  given  to  seeoze  the  debt: 
Donejf  T.  Thompmm,  37  Md.  226;  8efnumr  ▼.  BaUey^  66  m.  288;  WWardw. 
Bogffi,  66  Id.  163;  Bnaqper  ▼.  S^^  66  Id.  179;  Doney  v.  Doney,  30  Hd.  622; 
8.  C,  fotit  P>  833;  or  othenriae:  Jdknmm  ▼.  Robertwm,  81  Id.  486;  7%omaM  ▼. 
MahtmB,  12  Am.  Law  Reg.  433;  Accf  ▼.  MUeheU,  12 FU.  80;  Umvenltyy.  FmA, 
18  WaU.  106.  In  Johnnn  v.  Bobertttm,  34  Md.  166,  174^  a  contrary  dootrine 
was  held,  Ti&,  that  the  notice  by  publication  to  the  defendanti,  while  absent 
within  the  oonf  ederate  lines,  was  ineffectnal  to  bind  them,  and  that  the  sale 
of  the  mortgaged  property  was  therefore  nnll  and  void.  Bat  this  was  done 
by  the  oonrt  resting  their  decision  npon  Dean  ▼.  Ketmrn,  wprau  Jokumm  ▼. 
BoberUon,  tupra,  was  decided  before  Ludlow  v,  Bamaey,  wprau  Bnt  since  the 
dedsian  of  Ludlow  v.  Rattwey,  tupra,  both  the  sapreme  oonrt  of  the  United 
States  and  the  ICaryland  court,  as  shown  in  Dormy  v.  Thompoonf  ntpra,  and 
other  cases,  haye  folly  sanctioned  the  principle  of  the  liability  of  alien  enemies 
to  be  sned,  and  to  be  bound  by  constructive  notice  when  they  Tolnntarily 
absent  themselTes  from  their  homes,  and  go  to  the  enemy.  The  court  will 
not  grant  a  comnussion  to  examine  witnesses  in  an  enemy's  country:  Bartidt 
T.  Bubo,  32  Eng.  L.  ft  Eq.  465. 

3.  Ploa  qf  Alien  Enemy ^ Staiuie  qf  LhnUathns.  —At  law,  the  objection  ot 
alien  enemy  must  be  pleaded:  Mx  parte  BoHsgmaler,  13  Ves.  Jr.  71;  and  that 
he  came  without  letters  of  safe-conduct:  Casaeret  ▼.  BeU,  8  Term  Bep.  166. 
The  plea  of  alien  enemy  goes  only  to  the  disability  of  the  plaintiff:  See 
principal  case;  and  is  greatly  disfavored  by  the  courtly  and  all  presumptians 
are  generally  indulged  against  it:  Doney  v.  Thomprnm^  37  Md.  39.  Such  a 
defense  is  merely  technical  and  dilatory,  and  to  be  efibctual  must  be  pleaded 
specially  and  with  certainty:  Bumeide  v.  Matthews,  54  N.  Y.  78.  It  is  not 
good  as  a  plea  in  bar,  according  to  LemneY,  Taylor,  12  Mass.  11;  but  in 
Eglee  v.  Lovell,  1  Woolw.  102,  it  is  held  that  in  an  action  on  contract  the  plea 
is  good  in  bar  to  show  that  the  contract  was  made  in  time  of  war,  with  a 
public  enemy,  by  a  party  in  allegiance  to  the  government  in  whoee  courts 
the  suit  is  brought.  The  objection  that  the  plaintiff  is  an  alien  enemy,  or  is 
otherwise  incapable  of  suing,  is  waived,  unless  taken  by  answer  or  demunert 
McNair  v.  Toler,  21  Minn.  175.  The  fact  of  being  an  alien  enemy,  and 
thereby  disqualified  from  appearing  in  person  or  by  attorney,  cannot  avail  a 
defendant,  where  the  privilege  of  appearing  by  attorney  was  accorded  to  and 
availed  of  by  him:  Herbert  ▼.  Bowles,  30  Md.  271.  In  pleading  the  disabil- 
ity of  alien  enemy,  it  seems  not  necessary  to  aver  the  plaintiff  to  be  a  native 
the  country,  or  a  natural-bom  subject  of  the  sovereign,  at  war  with  us;  and 
that  it  is  necessary  to  negative  the  plaintiff  *8  residing  with  us,  under  letters 
of  safe-conduct,  or  under  the  protection  of  our  government  and  laws:  Arfdb* 
hwon  V.  Brock,  11  Mass.  122.  In  a  plea  of  alien  enemy,  by  which  it  is  soo^t 
to  avoid  the  suit  altogether,  it  is  necessary  to  aver  that  such  was  the  sftrfw 
and  character  of  the  plaintiff  at  the  commencement  of  the  suit:  Iflyee  v. 
Loeell,  1  Woolw.  102.  For  other  cases  relative  to  the  plea  of  alien  enemy, 
see  Coppdi  v.  ffaU,  7  Wall.  542;  De  WahlY.  Bramne,  I  HurL  ft  K.  178;  West 
V.  Sutton,  2  Ld.  Baym.  853;  AUn-echl  v.  Susemann,  2  Ves.  ft  K  323.  The  stat- 
utes of  limitation  of  the  several  states  did  not  run  during  the  late  civil  war 
against  the  ri^^t  of  action  of  parties  upon  contracts  made  previoos  to  and 
maturing  after  the  oommenoement  of  the  war:  Brown  v.  HkOte,  15  WalL 
177|  P^MwT.  Rogon,  35 Ind.  124;  SeymowrY. BaUey,  66  HL  288.    InterssI 
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c  on  loans  made  prmrioos  to  and  matnring  after  the  commenoenient  of  the 

«  wmt  ceased  to  nm  dming  tiie  subsequent  oontiniianoe  of  the  war,  although 

interest  was  stipulated  in  the  oontraet:  Brown  ▼.  IfkcUa,  15  Wall.  177;  Z>s 
JametteY.  De  QinervHOe^  66  Ho.  454.  So  the  time  daring  which  the  courts  in 
the  lately  rebellions  states  were  closed  to  citizens  of  the  loyal  states  was,  in 
snits  bron^t  by  them  afterwards,  ezdnded  from  the  computation  of  the  time 
fixed  by  statutes  of  limitation  within  which  suits  might  be  brought,  though 
ezoeption  for  sueh  oause  was  not  provided  for  in  the  statutes;  and  this  In- 
dependently of  the  act  of  CVmgiess  of  June  11,  1864.  On  the  subject  of  this 
gionenlly,  see  Greenhood  on  Public  Policy,  871-882. 


Dobsey  v.  Dobsby. 

[80  MABTLAJn>,  £28.] 

Wbms  ahb  bow  Sals  of  Mortqaokd  Pbopxbtt  mat  bi  Dsobxid.  ^Seo- 
tion  125,  article  16,  of  Maryland  Code  of  1860,  volume  1,  Public  General 
Laws,  provides  that  "when  any  suit  is  instituted  to  foreclose  a  mort- 
gage, the  court  may  decree  that  unless  the  debt  and  costs  be  paid  by 
the  time  fixed  by  the  decree,  the  property  mortgaged,  or  so  much  thereof 
as  may  be  neoessary,  shall  be  sold,  and  such  sale  shall  be  for  cash,  unless 
the  complainant  shall  consent  to  a  sale  on  credit." 

Pbopkbtt  mat  bs  Sold  bevokb  Final  Dbgbeb,  and  when. — Section 
129,  article  16,  of  Maryland  Code  of  1860,  volume  1,  Public  General  Laws, 
provides  that  "  in  all  cases  where  a  suit  is  instituted  for  the  sale  of  real 
or  personal  property,  or  where  from  the  nature  of  the  case  a  sale  is  the 
proper  mode  of  relief,  the  court,  in  its  discretion,  may  order  a  sale  of 
the  property  before  final  decree,  if  satisfied  clearly  by  proof  that  at  the 
final  hearing  of  the  case  a  sale  will  be  ordered." 

CknrBTBUcmoN  of  SBCfnos  129,  Abtiole  16,  of  Mabtland  Codb  of  1860^ 
providing  that  property  may  be  sold  before  final  decree,  and  when,  is 
that  in  all  cases  coming  within  iU  proviaions,  courts  of  equity  have 
power,  upon  satisfactory  proof  as  therein  prescribed,. to  pass  an  order  of 
sale  at  any  time  after  the  bill  has  been  filed  for  the  sale  of  mortgaged 
real  estate,  without  waiting  for  the  appearance  or  answer  of  the  defend- 
ant. A  bill  filed  for  the  sale  of  mortgaged  real  estate  is  a  suit  instituted 
for  the  sale  of  real  estate  within  the  very  terms  of  the  section,  and 
within  the  ordinary  and  acknowledged  junsdiction  of  a  court  of  equity. 

CtosTBUcnoN  OF  SBcnoNB  125,  129,  Abticlx  16,  of  Mabtland  Codb  of 
1960.  —  Having  day  fixed  for  payment  previous  to  sale  is  privilege  which 
mortgagor  may  waive.  The  provision  in  section  125  ii  not  only  to  be 
read  in  connection  with  and  as  subordinate  to  the  general  provision 
in  section  129,  but  the  having  a  day  fixed  for  payment  previous  to  a 
•ale  is  a  privilege  which  the  mortgagor  may  waive  by  answer,  or  by 
previous  assent  contained  in  the  mortgage  itself,  as  was  done  in  thii 
ease,  by  the  stipulation  that  if  any  default  were  made  in  the  payment 
«f  the  principal  or  interest  of  the  mortgage  debt,  the  mortgagee  might 
forthwith  forecloee  the  mortgage,  and  sell  the  property  mortgaged. 

SnoBBTiQir  to  bb  Bxcboisbd,  and  Pboof  Bbquzbbd,  undbb  Sbohqb  129^ 
Abxioui  16^  of  Mabtland  Codb  of  1860.  —The  discretion  to  be  exer- 
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oised  by  oonrts  ol  equity  under  nid  aeetum  la  not  a  mere  artntncy  ooe, 
bnt  is  snbjeet  to  review  on  appeal  in  the  same  case.  The  section  does 
not  prescribe  what  proof  ia  reqoired,  or  how  it  is  to  be  taken.  It  sim« 
ply  provides  that  the  court  mnst  be  satisfied  clearly  "  by  proof  ";  and 
where  the  court  states  in  its  order  that  it  is  so  satisfied,  its  discretion 
will  not  be  reviewed  where  it  does  not  appear  to  have  been  improvi- 
dently  exercised. 

Ficra  Showiho  Pbopsb  Exeboibb  of  Goubt's  Dibcbition  in  Making  Pbb- 
UKiNABT  Obdeb  OF  Salb  undkb  SBcnoN  129,  Abticlb  16,  OF  Mabt- 
LAND  Cods  or  1860.  — On  a  bill  filed  against  a  non-resident  to  foredoee 
a  mortgage,  the  original  mortgage  was  filed  with  the  bill,  which  charged 
not  only  that  no  part  of  the  principal  or  interest  of  the  debt  had  been 
paid,  bnt  that  an  attachment  had  been  issued  out  of  the  same  court  on 
its  law  side,  at  the  instance  of  another  creditor,  and  levied  upon  the 
mortgagor's  interest  in  the  mortgaged  property;  it  also  made  mentian 
that  the  mortgagee  had  been  made  a  defendant  in  another  biU  in  equity 
pending  in  said  court  against  the  mortgagor:  Held,  that  the  facts  thus 
brought  to  the  knowledge  of  the  judge  of  the  court,  and  of  which  he 
must  have  been  cognizant,  as  a  part  of  the  prooeedings  of  his  own  oourt^ 
were  such  as  he  might  act  upon,  without  any  further  proof,  in  passing 
a  preliminary  order  of  sale  before  final  decree  under  section  129. 

What  Final  Deobeb  onlt  can  bb  Passbd  afteb  Pbbldcinabt  Obdbb  of 
8alb  unbeb  SsonoN  129,  Abtiolb  16,  Mabtland  Covrt  of  1860— 
Insuffigibnt  Gbounds  fob  RBVBBaiNO  Obdeb  Dibbotino  Sale  xrNDiB 
Said  Section.  — Upon  a  preliminary  order  of  sale,  passed  under  section 
129,  against  a  non-resident  mortgagor  upon  a  bill  filed  against  him  to 
foreclose  a  mortgage,  the  trustee  did  not  proceed  to  sell  until  after  the 
•zpiration  of  the  time  limited  in  the  order  of  publication  for  the  appear- 
ance of  the  defendant;  he  then  sold  at  public  sale,  after  due  and  ample 
advertisement,  and  obtained  full  value  for  the  land.  The  sale  was  re- 
ported to  and  ratified  by  the  court  A  commission  then  issued,  under 
which  the  mortgage,  and  the  note  evidencing  the  mortgage  debt^  were 
sufficiently  proved  to  warrant  a  decree  for  a  sale.  The  auditor  then 
stated  an  account  distributing  the  proceeds  of  sale  in  part  payment  of 
the  mortgage  debt.  The  account  was  ratified,  and  the  trustee  ordered 
to  distribute  the  fund.  More  than  fifteen  months  after  the  passage  of 
the  order  last  named,  the  mortgagee  filed  a  petition  asking  that  the  order 
of  sale  be  annulled  on  the  ground  that  it  was  improvidently  issued,  but 
without  presenting  any  equitable  considerations  therefor,  or  ezpreesiDg 
any  purpose  or  design  to  have  the  decree  opened  in  order  to  let  In  a 
meritorious  defense  to  the  bilL  Held,  1.  That  the  order  finally  ratify* 
Ing  the  auditor's  report  was  the  only  final  decree  which  could  be  passed 
after  the  preliminary  order  of  sale,  and  the  only  one,  in  such  a  oaaa^ 
contemplated  by  section  129;  2.  That  there  was  no  ground  laid  for  re- 
Tersing  the  order  directing  the  sale. 

fkBM  "KON-BESIDENT,"  IN  SECTION  88,   ABTIOLB  16^  OF   MaBTLAND  OoDB 

OF  1860,  means  "a  person  who  doth  not  reside  in  this  state."  This  Is 
Us  meaning  in  the  attachment  law:  Id.,  sec  2,  art.  10.  The  appeUant 
in  this  case,  who  left  Maryland  in  1861,  and  resided  in  Virginia  until  the 
•lose  of  the  late  dvil  war,  was  held  to  be  a  non-resident»  notwithstand- 
ing his  statements  that  he  intended  to  reinxii,  bnt  waa  fdioed  to  wait 
Uta  tifte  dose  of  the  war  befora  ddag  to. 
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Axjxir  EirxMT,  Who  n.— Wab  of  Bebxlliok  nr  Uhhsd  Statbb»  Oom- 
mvoiNa  IK  1861,  was  Citil  War,  producing  all  the  conseqnencea 
hUar  partes  of  an  intematioiial  or  pablio  war,  and  the  appellant  in  thij 
caae,  who  allied  himself  with  the  Bontheni  oaase,  and  joined  the  con- 
federate army,  and  oconpied  towards  the  citicens  of  Maryland  an  enemy's 
ttahu,  was  held  to  be  an  alien  enemy. 

GmSRAL  BULXS  AND  DoCTItlNSS    StATSD  AS  TO  CONSBQUBNOBS   RsSULTINa 

VBOM  Statb  or  Wab. 

Wab  does  not  havb  Effect  of  Pbevxntzno  Citizbn  of  Thib  Statb 
FBOM  Enfobcino  ITS  Laws  in  the  conrts  of  the  state,  so  as  to  subjed 
a  non-resident  enemy's  real  estate,  situated  in  the  state,  to  the  payment 
of  a  debt  contracted  before  the  war  began,  and  secured  by  a  mortgage  on 
the  property  itself,  execated  and  recorded  here,  whilst  the  debtor  him- 
self was  a  resident  of  the  state. 

Pboobbdino  AOAIN3T  NoN-BBsiDB2rr  Dbfbndant  bt  Obdbb  of  Pubijoatioh 
is  simply  a  statutory  mode  of  conferring  npon  the  oonrt  power  to  pass 
judgment  on  property,  the  snbject-matter  of  suit  within  its  jnnsdictiony 
where  the  owner  is  beyond  the  reach  of  its  process.  The  conrts  in  such 
cases  act  upon  the  presumption  of  notice  which  they  will  not  allow  to  be 
rebutted. 

Wab  dobs  not  Susfbnd  Gontbaot  bt  Whioh  Pbofkbtt  ib  Hobtgaobih 
nob  Remedy  upon  It,  where  there  is  no  occasion  to  resort  to  the 
enemy's  courts  to  enforce  it  against  the  mortgaged  property. 

Wab  has  No  Effbot  upon  Pubohaseb's  Titlb,  whbbb  Defendant, 
Absent  in  Enemy's  Gountbt,  is  Sebved  bt  Publication.  The  law 
as  to  proceeding  against  a  non-resident  by  order  of  publication  applies 
to  all  non-residents,  whether  alien  enemies  or  not.  All  that  is  required 
is  strict  compliance  with  the  statute.  Impossibility  of  reoeiTing  and 
complying  with  the  notice  makes  no  difference.  So  a  notice  by  publica- 
tion to  defendanti  while  absent  in  the  confederate  lines,  was  held  effect- 
ual to  bind  him;  that  a  ssle  of  mortgaged  property  after  such  notice  was 
valid;  and  that  neither  war  nor  residence  in  the  enemy's  territory  could 
be  set  up  to  avoid  the  proceedings,  and  defeat  the  title  of  the  purchaser 
acquired  thereunder. 

«  The  bill  in  this  case  was  filed  by  the  appellee,  John  T.  W. 
Dorsey,  against  the  appeUant,  John  T.  B.  Dorsey,  and  others, 
on  December  5,  1863,  for  the  foreclosure  of  a  mortgage  exe- 
cated by  the  appellant,  who  at  that  time  was  residing  in  that 
part  of  Virginia  which  was  at  war  with  the  United  States. 
An  order  of  publication  was  passed  on  the  same  day  against 
the  appellant,  warning  him  to  appear  on  or  before  May  1, 
1864,  and  answer  the  bill.  On  January  4,  1864,  the*  court 
passed  an  order  for  the  sale  of  the  mortgaged  premises,  and 
appointed  a  trustee  for  that  purpose.  The  order  stated  that 
the  court  was  "  satisfied  clearly  by  the  proof,  that  at  the  final 
bearing  of  this  case  a  sale  of  the  mortgaged  premises  in  the 
proceedings  mentioned  will  be  ordered."  The  proceedings, 
and  the  character  of  the  proof  in  the  cause  are  set  forth  in 
the  opinion.    More  than  fifteen  months  after  the  final  ratifi* 
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cation  of  the  auditor's  account,  diatributiiig  the  proceeds  of 
the  sale  made  by  the  trustee,  the  appellant  filed  in  the  cause 
a  petition,  in  which  he  stated  that  about  July  1,  1861,  being 
then  a  citizen  of  Maryland,  he  left  his  home  to  visit  his  wife, 
then  very  ill  at  her  father's,  in  Winchester,  Virginia,  with  the 
intention  of  returning  in  a  few  days,  but  owing  to  the  position 
of  the  two  armies  in  and  about  Winchester  and  Harper's  Ferry, 
was  unable  to  do  so.  His  absence  was  thus  prolonged,  and 
his  return  thus  prevented,  until  he  was  adyised  that  it  would 
be  no  longer  safe  to  make  the  attempt.  He  was  forced  to 
wait  impatiently  for  the  close  of  the  civil  war,  before  he 
could  return  to  his  home,  although  at  all  times  desiring  and 
intending  to  do  so.  It  was  farther  alleged  in  the  petition 
that  the  bill  of  complaint  in  this  cause  was  filed  on  Decem- 
ber 3, 1863,  and  that  on  December  5,  1863,  an  order  of  publi- 
cation was  issued  by  the  clerk  of  the  court,  to  be  inserted  in 
some  newspaper  published  in  the  city  of  Baltimore,  once  a 
week  in  each  of  four  successive  weeks,  before  February  1, 
1864,  notifying  the  petitioner  to  appear  on  or  before  May  1, 
1864,  to  answer,  etc.;  that  on  January  8,  1864,  before  the  ex- 
piration of  the  period  of  advertisement  required  by  the  order 
of  publication,  and  without  any  proof  of  the  execution  of  the 
mortgage  deed  filed  in  this  cause,  or  of  the  alleged  mortgage 
debi,  and  without  any  proof  being  ofiered  to  satisfy  the  court 
that  at  the  final  hearing  of  the  cause  a  sale  of  the  mortgaged 
premises  would  be  ordered,  an  order  for  the  sale  of  petitioner's 
lands  was  passed;  which  order  the  petitioner  averred  was  ille- 
gal and  improvidently  issued,  and  prayed  that  it  might  be 
rescinded  and  annulled.  The  petition  was  dismissed,  and 
the  petitioner  appealed. 

Lepin  Oale  and  ThovMu  O.  Pratt^  for  the  appellant.       . 
Jame$  Mackubin  and  George  H,  WiUiamSy  for  the  appellee. 

By  Court,  Miller,  J.  Waiving  a  decision  of  the  question 
whether  any  of  the  orders  or  decrees  in  this  case  can  be  as- 
sailed by  petition  after  enrollment,  we  shall  consider  the  two 
principal  objections  urged  against  them  in  argument  as  if 
properly  presented  by  this  appeal  firom  the  order  dismissing 
the  appellant's  petition,  filed  on  the  19th  of  March,  1866. 

1.  It  has  been  argued,  and  the  petition  avers,  that  the  order 
of  the  4th  of  January,  1864,  directing  a  sale  of  the  mortgaged 
premises,  was   iUegal    and   improvidently   passed,  because 
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paBsed  before  the  expiratioii  of  the  period  of  advertiflement 
required  by  the  order  of  publication,  and  without  any  proof 
being  offered  to  satisfy  the  court  that  at  the  final  hearing  a 
sale  of  the  mortgaged  property  would  be  ordered.  This  order 
is  identical  in  terms  with  that  in  the  case  of  Dorsey  v.  Oarey^ 
30  Md.  489.  In  that  case  it  was  decided,  upon  full  considera* 
tion  and  careful  examination  of  the  several  provisions  of  the 
code  in  connection  with  section  129  of  article  16,  that  that  sec- 
tion confers  on  the  court  the  power,  in  all  cases  coming  within 
its  provisions,  upon  satisfactory  proof  as  therein  prescribed, 
to  pass  an  order  of  sale  at  any  time  after  the  bill  has  been 
filed,  without  waiting  for  the  appearance  or  answer  of  the  de- 
fendant. That  the  present  case  comes  within  the  operation 
of  this  section  cannot  be  a  matter  of  doubt.  A  biU  filed  for 
the  sale  of  mortgaged  real  estate  is  a  suit  instituted  for  the 
sale  of  real  estate  within  the  very  terms  of  the  section,  and 
within  the  ordinary  and  acknowledged  jurisdiction  of  a  court 
of  equity.  The  provision  in  section  125,  that  in  any  suit  to 
foreclose  a  mortgage,  the  court  may  decree  a  sale,  unless  the 
debt  be  paid  by  a  day  fixed  in  the  decree,  is  not  only  to  be 
read  in  connection  with  and  as  subordinate  to  the  general  pro- 
vision in  section  129,  but  the  having  a  day  fixed  for  payment 
previous  to  a  sale  is  a  privilege  which  the  mortgagor  may 
waive  by  answer  or  by  previous  assent  contained  in  the  mort- 
gage itself,  as  was  done  in  the  present  instance,  by  the  stipu- 
lation that  if  any  default  were  made  in  the  payment  of  the 
principal  or  interest  of  the  mortgage  debt,  the  mortgagee  ^'may 
forthwith  foreclose  this  mortgage,  and  sell  the  property  hereby 
mortgaged."  The  power  thus  given  to  the  court  is  to  be  exer- 
cised in  its  discretion,  which  is  not,  however,  as  we  have  said 
in  the  case  referred  to,  a  mere  arbitrary  discretion,  but  subject 
to  review  on  appeal  in  the  same  case.  The  section  provides 
that  the  court  must  be  satisfied  clearly  "by  proof"  that  at 
the  final  hearing  a  sale  will  be  ordered;  but  what  proof,  or 
how  to  be  taken,  is  not  prescribed.  The  order  upon  its  face 
states  the  court  was  so  satisfied,  and  we  cannot  say  the  dis- 
cretion has  been  improvidently  exercised  for  want  of  sufficient 
proof  in  this  respect.  The  mortgage  was  executed  on  the  1st 
of  September,  1857,  for  the  large  sum  of  twenty-four  thousand 
dollars,  payable  in  five  years,  with  interest  thereon  payable 
annuaUy ;  and  the  original  instrument  was  exhibited  with  the 
bill  filed  on  the  5th  of  December,  1863,  which  charges  not 
only  that  no  part  of  the  principal  or  interest  of  the  debt  had 
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been  paid,  bat  that  an  attachment  had  been  issned  out  of  the 
same  court  on  ita  law  side  at  the  instance  of  another  creditor, 
and  levied  upon  the  mortgagor's  interest  in  the  mortgaged 
property,  and  that  the  mortgagee  had  been  made  a  defendant, 
in  the  equity  case  in  the  same  court,  of  Thompson  and  others, 
eestuia  que  trustj  against  the  mortgagor  as  trustee.  With  the 
allegations  of  that  bill  and  the  proceedings  in  that  case,  as 
well  as  the  attachment,  the  judge  who  passed  this  order  must 
have  been  cognizant  as  part  of  the  proceedings  of  his  own 
court  thus  brought  to  his  attention.  What  other  proof  was 
adduced  to  influence  the  exercise  of  this  discretionary  power 
the  record  does  not  disclose,  but  if  these  were  the  only  facts  or 
proofs  before  the  judge,  they  offered,  in  our  opinion,  ample 
ground  for  the  passage  of  the  preliminary  order  of  sale,  and 
vindicate  the  proper  exercise  of  the  discretion  which  the  law 
vested  in  the  court. 

But  this  was  a  proceeding  against  the  defendant  as  a  non- 
resident, and  the  order  here,  as  in  Garey's  case,  was  passed 
before  the  expiration  of  the  time  limited  by  the  order  of  pub- 
lication for  the  appellant  to  appear,  and  consequently  without 
either  actual  or  constructive  notice  to  him.  In  that  case, 
where  the  validity  of  the  order  was  assailed  collaterally,  we 
said:  ^'Unquestionably,  before  passing  such  an  order,  it  would, 
in  most  cases,  be  proper  that  previous  notice  should  be  given 
to  the  parties;  and  in  a  case  where  the  question  is  presented 
by  a  direct  proceeding,  authorizing  a  review  of  the  court's 
action,  the  want  of  such  notice  might  be  considered  sufficient 
ground  for  a  reversal  of  the  order."  The  subsequent  proceed- 
ings, however,  in  this  case  relieve  it  from  all  difficulty  on  this 
ground,  and  would  fully  justify  an  affirmance  of  the  order 
upon  direct  appeal  from  the  final  decree.  The  record  shows 
the  trustee  did  not  proceed  to  sell  until  after  the  expiration  of 
the  time  limited  in  the  order  of  publication;  that  he  then 
sold  at  public  sale,  after  due  and  ample  advertisement,  and 
obtained  its  full  value  for  the  land.  Indeed,  the  weight  of 
testimony  in  the  record  in  Dorsey  v.  Pue,  and  in  the  attach- 
ment cases  to  which  we  are  referred  for  proof  on  this  subject, 
is,  that  it  sold  for  as  much  if  not  more  than  it  would  now 
bring  in  the  market.  The  sale  was  duly  reported,  and  finally 
ratified  by  the  court.  A  commission  then  issued,  under  which 
were  proved  the  mortgage  and  the  note  evidencing  the  mort- 
gage debt, — proof  abundantly  sufficient  to  warrant  a  decree 
for  a  sale.    The  auditor  then  stated  an  account,  distributing 
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the  proceeds  in  part  payment  of  the  mortgage  debt,  leaving  a 
balance  of  $3,456.40  still  due  thereon;  and  this  account  was 
finally  ratified  by  the  court,  and  the  trustee  directed  to  dis- 
tribute the  fund  accordingly.  The  order  ratifying  this  ac- 
count, the  only  final  decree  which  could  be  passed  after  the 
preliminary  order  of  sale,  and  the  only  one,  in  such  a  case, 
contemplated  by  section  129,  was  passed  on  the  6th  of  Decern- 
ber,  1864.  In  the  appellant's  petition,  filed  more  than  fifteen 
months  thereafter,  no  equitable  considerations  are  presented 
to  induce  the  action  therein  asked.  There  is  no  averment 
that  the  auditor's  account  is  incorrect,  or  that  the  property 
was  sacrificed,  or  did  not  sell  for  its  full  value.  The  existence 
of  the  mortgage  debt  is  not  denied,  nor  is  there  an  aUegation 
that  any  part  of  the  principal  or  interest  thereof  had  ever  been 
paid,  nor  is  there  any  offer  to  redeem  or  wilUngness  expressed 
to  pay  the  same,  in  case  the  sale  should  be  annulled.  It  is 
no  part  of  the  purpose  or  design  of  the  petition  to  open  the 
decree  in  order  to  let  in  a  meritorious  defense  to  the  bill. 
Under  such  circumstances,  there  is  no  ground  for  reversing 
the  order  directing  the  sale,  which  we  have  decided  the  court 
had  power  and  jurisdiction  to  pass. 

2.  The  second  objection  is,  that  the  appellant  was  not  liable 
to  be  proceeded  against  as  a  non-resident.  In  his  petition  he 
avers  that  about  the  1st  of  July,  1861,  being  then,  as  now,  a 
citizen  of  Maryland,  he  left  his  home  to  visit  his  wife,  then  ill 
at  her  father's,  in  Winchester,  Virginia,  with  the  intention  of 
returning  in  a  few  days,  but  owing  to  the  position  of  the  two 
armies  in  and  about  Winchester  and  Harper's  Ferry,  was 
unable  so  to  do;  that  his  absence  was  thus  prolonged  and  his 
return  thus  prevented  until  he  was  advised  it  would  no  longer 
be  safe  to  make  the  attempt;  and  that  he  was  forced  to  wait 
impatiently  for  the  close  of  the  civil  war  before  he  could  re- 
turn to  his  home,  although  at  all  times  desirous  and  intend- 
ing so  to  do.  It  is  not  denied  that  he  continued  to  reside  and 
remain  out  of  the  state  from  the  time  he  left  until  the  close  of 
the  war;  and  upon  the  proof  in  the  record  in  Dorsey  v.  Pue 
there  can  be  no  doubt  he  was,  at  the  time  this  bill  was  filed 
and  the  proceedings  thereunder  took  place,  a  non-resident 
within  the  purview  of  section  88,  article  16,  of  the  code.  The 
term  "non-resident"  in  this  section  means  "a  person  who 
doth  not  reside  in  this  state,"  as  defined  in  the  law  relating  to 
attaohment  (art  10,  sec.  2),  and  in  the  attachment  cases,  w« 
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have,  upon  the  same  stato  of  faotSi  decided  the  appellant 
a  non-resident. 

But  it  is  argued  that  even  if  the  appellant  is  to  be  regarded 
as  a  non-resident,  still  as  he  was  at  the  time  the  bill  was  filed 
residing  within  the  state  of  Virginia,  in  a  hostile  country,  and 
so  continued  during  the  late  civil  war,  he  must  be  r^arded  as 
an  alien  enemy,  and  pending  the  war,  no  suit  could  be  rig^t- 
ftilly  instituted  against  him  in  the  courts  of  this  state;  and  as 
these  proceedings  were  commenced  and  concluded  during  the 
period  of  hostilities,  they  were  null  and  void.  Such,  it  is  con- 
tended, was  the  result  and  consequence  of  the  war.  This 
point  has  been  pressed  with  great  earnestness  and  ability  in 
this  and  other  cases  where  the  same  question  is  supposed  to 
have  arisen.  Text-writers  upon  international  law,  and  numer- 
ous decisions  as  to  the  efiect  of  war  upon  contracts,  and  what 
rights,  duties,  obligations,  and  disabilities  a  state  of  war  ree- 
ognizes  and  impioses  upon  all  the  citizens  or  subjects  of  bd- 
ligerent  governments,  have  been  cited  and  pressed  upon  our 
attention.  We  have  examined  them  with  care,  and  given  to 
the  argument  of  counsel  a  patient  consideration.  The  authori- 
ties, and  especially  the  decisions  of  the  supreme  courts  estab- 
lish beyond  controversy  that  the  late  war  was  a  civil  war, 
producing  all  the  consequences  inter  partes  of  an  international 
or  public  war;  and  we  have  no  doubt,  upon  the  facts  proven 
and  admitted,  that  the  appellant  lived  in  enemy's  territory, 
occupied  towards  the  citizens  of  this  state  an  enemy's  stotuSy 
and  became,  in  legal  language,  an  alien  enemy.  As  to  many 
of  the  consequences  resulting  from  a  state  of  war,  there  is  no 
difficulty  or  contrariety  of  decision.  When  duly  declared  or 
recognized,  it  imparts  a  prohibition  to  the  subjects  or  citizens 
of  all  commercial  intercourse  and  correspondence  with  citizens 
or  persons  domiciled  in  the  enemy's  country.  All  contracts 
made  during  the  war  between  citizens  of  one  belligerent  and 
those  of  the  other,  without  permission  or  license  of  the  gov- 
ernment, are  unlawful  and  void;  existing  partnerships  with 
foreigners  are  dissolved  by  the  same  event  which  makes  them 
alien  enemies;  the  courts  of  each  country  are  closed  against 
the  citizens  of  the  other;  and  there  is  a  total  inability  on  the 
part  of  an  enemy  creditor  to  sue  upon  any  contract  in  the  tri- 
bunals of  the  other  belligerent  during  the  war,  but  the  restora- 
tion of  peace  removes  the  disability,  and  opens  the  doors  of 
the  courtSi  and  hence  contracts  entered  into  before  the  war, 
which  can  be  enforced  only  by  a  resort  to  the  courts  of  one 
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belligerent  by  the  citizens  of  the  other,  are  suspended  during 
the  continuance  of  hostilities.  These  general  rules  and  doc- 
trines are  firmly  settled;  but  do  they  embrace,  or  do  the  reasons 
upon  which  they  are  founded  cover,  the  case  before  us?  The 
exact  question  here  presented  is,  Can  a  citizen  of  this  state 
enforce  the  laws  of  the  state  in  the  courts  of  the  state,  so  as 
to  subject  the  real  estate  of  a  non-resident  enemy,  situated  in 
the  state,  to  the  payment  of  a  debt  contracted  before  the  war 
began,  and  secured  by  a  mortgage  on  the  property  itself,  exe- 
cuted and  recorded  here  whilst  the  debtor  himself  was  a  resi- 
dent of  the  state?  or  in  other  words,  can  war  have  the  effect 
of  suspending,  in  favor  of  a  non-resident  enemy,  and  to  the 
prejudice  of  a  resident  and  friendly  creditor,  our  own  laws 
passed  for  the  purpose  of  enabling  our  own  courts  to  sell  for 
payment  of  debts  the  property  of  non-residents  situated  in  the 
state,  held  under  and  subject  to  its  laws,  and  within  the  juris- 
diction of  its  courts?  The  argument  in  favor  of  the  appellant, 
stated  in  its  strongest  light,  is  this:  the  object  of  the  order  of 
publication,  made  under  the  law  affecting  an  absent  or  non- 
resident defendant,  is  to  notify  and  warn  him  to  appear  by  a 
certain  day  in  court  and  defend  his  rights;  that  no  man  can 
have  those  rights  impaired  in  any  court  without  an  opportu- 
nity of  so  defending  them,  and  no  court  has  jurisdiction  over 
them  until  it  has  afforded  him  such  opportunity;  that  the 
notice  thus  given  is  equivalent  to  person^  notice  by  the  ser- 
vice of  a  writ,  and  all  proceedings  are  void  unless  one  notice 
or  the  other  is  given;  that  whilst  war  exists,  the  notice  by 
order  of  publication  is  utterly  futile  and  unlawful,  all  inter- 
course between  the  citizens  of  the  respective  governments  being 
prohibited;  that  it  could  not  possibly  reach  the  party  for 
whom  it  was  intended,  because  no  communication  oould  be 
had  between  the  place  of  publication  and  the  place  where  the 
party  intended  to  be  notified  resided  at  the  time;  and  even  if 
by  l^al  possibility  such  notice  could  reach  him,  still,  being 
an  enemy,  he  oould  not  appear  and  defend;  the  notice,  there- 
fore, in  this  case,  was  a  notice  which  could  not  possibly  reach 
the  appellant,  requiring  him  to  do  a  thing  which  he  could  not 
possibly  perform, — a  notice  impossible  to  be  known,  to  do  a 
thing  impossible  to  be  done, — and  such  an  order  of  publica- 
tion must  by  consequence  be  utterly  futile,  illegal,  and  void. 

But  a  brief  examination  of  the  provisions,  purpose,  and  ob» 
jeet  of  the  law  relating  to  non-resident  owners  of  property 
here  situated,  who  are  made  defendants  in  chancery  suits  Id 
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thie  Btato  affecting  each  property,  will,  we  think,  afford  a  sof- 
ficient  answer  to  this  argument.  All  that  the  law  requires  in 
such  cases  is,  that  the  court  shall  order  notice  to  be  given  by 
publication  in  one  or  more  newspapers,  stating  the  substance 
and  object  of  the  bill,  and  warning  the  non-resident  to  appear 
on  or  before  a  day  fixed  in  its  order,  and  show  cause  why  the 
relief  prayed  should  not  be  granted;  such  notice  to  be  pub- 
lished as  the  court  may  direct,  but  not  less  than  once  a  week 
for  four  successive  weeks,  three  months  before  the  day  fixed 
by  the  order  for  the  appearance  of  the  party;  and  if  he  does 
not  appear  at  the  time  stated,  the  court  is  then  authorized  to 
proceed  in  the  case  by  passing  a  decree  pro  confesao^  or  taking 
testimony  ex  parte^  and  then  to  final  decree  upon  the  subject- 
matter.  The  law  applies  to  all  non-residents  wherever  they 
may  reside,  and  the  order  is  passed  upon  the  mere  allegation 
of  the  bill  that  the  defendant  is  a  non-resident,  without  stating 
his  place  of  actual  abode,  which  in  many  if  not  a  majority  of 
cases  is  unknown  either  to  the  complainant  or  the  court  It 
is  to  be  passed  by  the  court,  and  published;  and  when  these 
things  are  done,  full  authority  is  given  to  proceed  to  decree 
without  regard  to  the  fact  whether  the  notice  was  ever  seen  by 
the  defendant  or  not,  and  without  reference  to  the  possibility 
of  its  reaching  him,  or  of  his  ability  to  appear  in  compliance 
with  the  warning  it  contains.  Strict  compliance  with  the 
requisites  of  the  statute  is  demanded;  but  when  this  is  done, 
and  the  case  has  proceeded  to  final  decree,  the  property  sold, 
and  title  acquired  thereunder,  the  courts  will  not  listen  to  any 
evidence  that  the  party  has  not  or  could  not  actually  receive 
the  notice  or  make  his  appearance.  It  is  simply  a  statutory 
mode  of  conferring  upon  the  court  power  to  pass  judgment  on 
property,  the  subject-matter  of  suit  within  its  jurisdiction, 
when  the  owner  is  beyond  the  reach  of  its  process.  The 
courts  in  such  cases  act  upon  the  presumption  of  notice  which 
they  will  not  allow  to  be  rebutted.  The  whole  theory  of  the 
law  of  constructive  notice  rests  upon  this  foundation.  In 
numerous  cases,  an  equal  impossibility  of  receiving  and  com- 
plying  with  the  notice  exists  as  in  the  case  of  war.  A  party 
may  be  sick,  or  imprisoned  in  a  distant  land,  at  such  place, 
and  under  such  circumstances,  that  within  the  time  limited 
no  notice  could  by  any  possibility  reach  him;  but  this  or  any 
other  vU  major^  or  act  of  Gk>d,  will  not  oust  the  jurisdiction  of 
the  court  over  his  property  once  obtained  by  pursuing  the  re- 
G^uirements  of  the  statute,  or  defeat  the  title  acquired  under  its 
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final  decree  therecm.  If  war  and  residence  in  enemy's  terri- 
tory can  be  set  np  to  avoid  the  proceedings,  and  defeat  the 
title,  there  is  no  good  reason  why  any  other  cause  creating  an 
equal  impossibility  of  receiving  notice  should  not  be  allowed  to 
have  the  same  effect.  This  would  defeat  the  very  object  of  the 
law,  embarrass  judicial  proceedings,  and  render  insecure  titles 
derived  under  judicial  sales.  After  a  careful  consideration  of 
the  question,  we  are  forced  to  the  conclusion  that  the  existence 
of  the  war  furnishes  no  ground  for  impeaching  the  jurisdiction 
of  the  court,  and  disturbing  the  title  of  the  purchaser  acquired 
in  this  case.  Neither  the  contract  nor  the  remedy  upon  it 
was  suspended,  because  there  was  no  necessity  to  resort  to  the 
enemy's  courts  to  enforce  it  against  the  mortgaged  property. 
The  idea  that  the  act  of  the  court  in  ordering  the  publication 
to  be  made,  and  its  publication  accordingly,  constitute  unlaw- 
ful communication  with  the  enemy,  because  by  possibility 
treasonable  matter  might  be  thus  communicated  to  him,  we 
cannot  for  a  moment  entertain. 

We  have  given  the  case  the  best  consideration  we  are  able 
to  bestow  upon  it,  and  are  Batisfied  there  is  no  ground  for 
reversing  the  order  dismissing  the  appellant's  petition,  and 
accordingly  affirm  it 

Order  affirmed. 


"NoN-BEsmsMT,"  MsAimrQ  ow,  nr  Attaoumbht  Law:  Haggari  t.  Mct* 
gatif  55  Am.  Deo.  360,  and  note  855,  showing  the  distinction  between  "resi- 
dence "  and  "  domicile  ";  Froei  v.  BrUbin,  32  Id.  423,  and  note  427,  discussing 
the  question  of  residence.  Word  "residence,'*  in  legal  phraseology,  is  syn* 
onymons  with  habitancy  or  domicile:  Langdon  v.  Dowdf  83  Id.  641,  note 
644,  645,  showing  what  coostitates  absence  from  state. 

Alien    Enbmt,  Who   is:   See  Doraeg  v.  Kyk^  amU^  p.  617,  and  note 

thereto. 

Rkbillion  or  Civil  Wab  nr  United  States  Commenoep  when:  BeU 
T.  LovkvUle  etc  R,  R,  Co.,  89  Am.  Dec.  632;  note  to  SwhtnerUm  t.  ColwnMin 
Ins.  Co.,  d3  Id.  573;  heathen  t.  CommereiaLl  Ins,  Co.,  92  Id.  483. 

Effect  of  Wab  upon  Coioceboial  Contraots:  See  note  to  Swhmerton  v. 
Coktmbian  Ins.  Co.,  93  Am.  Deo.  572;  Leathers  w.  Commercial  Ine.  Co.,  92  Id. 
483;  note  to  Mofyneux  ▼.  Segnumr,  76  Id.  667;  Doreeif  t.  Kgle,  atUe,  p.  617, 
and  note  thereto. 

Non-residents,  Prooebdino  AGAmsT,  and  how  Far  Jurisdiotion  mat 
RE  AoQUiRED  BT  Order  OF  PUBLICATION:  Stone  V,  Mycrs,  86  Am.  Dea  104, 
note  108;  CaUm  t.  ElUmm,  82  Id.  448;  LitehfiMe  Appeal,  73  Id.  662;  ifo 
Qohen  ▼.  Casrr,  71  Id.  421,  note  427;  note  to  Stmr^  ▼.  Faig,  79  Id.  443;  ifo- 
Dankl  ▼.  CwrrtO,  68  Id.  587,  note  590;  #Vasier  t.  Stemrod,  71  Id.  447; 
Zedkurie  r.  Bawen,  40  Id.  Ill;  BcoU  r.  Cokmam,  15  Id.  71. 


644  DoBSKT  V.  DosasT.  [MaiybuuL 

Tarn  FBZMOXFAL  GiSB  WIS  CITED  in  each  of  the  f  oUowing  aiithoritie8»  and 
to  the  point  stated:  An  alien  enemy  may  be  sued  at  law,  and  thin  carries 
with  it  the  right  to  use  all  the  means  and  appliances  of  defense:  Seynumr  ▼. 
BaUeyt  66  III.  297.  The  creditors  of  a  party,  who  is  an  alien  enemy,  may 
have  the  same  remedy  against  his  property  remaining  within  the  jurisdiction 
of  the  state  as  they  could  have  against  the  property  of  any  other  non-resident 
debtor:  Johnmm  t.  Bobertwn,  31  Md.  486;  J^arper  v.  Ely,  56  IIL  183.  That 
alien  enemiea  may  be  sned,  and  be  bound  by  constructire  notice  when  they 
▼olimtuily  absent  themselves  from  their  home  government  during  times  of 
war,  am  Domif  v.  Tk^mjpms  87  Md.  43L  A  oontiwy  doolaiM  wm  held  hi 
•TotesM  T.  J2o60fiM%  84  Id.  174»  bat  ttM  nMon  of  tills  aspMn  hi  ttM  Mte  te 
Dmmif  T.  JEylfl^  onM^  pu  OA 


CASES 

IN  THB 

SUPREME  JUDICIAL  COURT 

MASSACHUSETTS. 


Pebley  V.  Eastern  Eailboad  Company. 

rW  MA88ACHUBXTTB,  414.1 

Railboad  Cobpobation  18  Liable  tor  Injury  to  Woodland  bt  Fzbb 
**  Communioated  **  VBOM  LOCOMOTIVE,  Under  the  Masaachosetts  General 
Statutes,  chapter  63,  section  101,  making  such  corporations  responsible 
in  damages  to  any  person  "  whose  buildings  or  other  property  may  be 
injured  by  fire  communicated  by  its  locomotive  engines,"  wherea  spaiic 
from  the  looomotive  sets  fire  to  grass  near  the  track,  and  the  fire  spreads 
in  a  direct  line,  without  any  break,  across  land  of  several  different  pro- 
prietors, and  a  highway,  to  the  woodland  about  half  a  mile  distant  from 
the  track. 

Railroad  Corporation  is  Liable  for  Injury  to  Woodland  bt  Fmi 
"  Cohmunicated  "  from  Looomotive,  under  the  Massachusetts  General 
Statutes,  chapter  63,  section  101,  making  such  corporations  responsible  in 
damages  to  any  person  "whose  buildings  or  other  property  may  he  in- 
jured by  fire  communicated  by  its  locomotive  engines,"  although  back-fires 
were  kindled  by  the  owner,  in  good  faith  and  proper  exercise  of  discre- 
tion, in  a  vain  effort  to  stop  the  fire,  and  while  burning,  were  swallowed 
up  in  the  advancing  flame,  which  went  on  and  destroyed  the  property. 

Tort  for  injury  to  the  plaintiff's  woodland,  alleged  to  have 
been  caused  by  fire  communicated  by  the  defendant's  locomo- 
tive engine.  Action  was  brought  under  the  General  Statutes, 
chapter  63,  section  101,  which  provided  that  "every  corporation 
shall  be  responsible  in  damages  to  any  person  or  corporation 
whose  buildings  or  other  property  may  be  injured  by  fire  com- 
municated by  its  locomotive  engines,  and  nhall  have  an  in* 
surable  interest  in  the  property  upon  its  route  for  which  it 
may  be  so  held  responsible,  and  may  procure  insurance  thereon 
in  its  own  behalf."    On  September  30,  1865,  a  spark  from  a 
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looomotiye  of  the  defendant  set  fire  to  grass  and  stubble  near 
the  track.  The  fire  spread  in  the  direction  of  the  plaintiff's 
land,  about  half  a  mile  distant  from  the  track,  without  any 
break,  across  the  land  of  three  or  four  different  proprietors, 
and  an  old  highway.  Before  it  reached  the  plaintiff's  land 
back-fires  were  kindled  by  a  number  of  persons  in  good  faith 
and  proper  exercise  of  discretion,  for  the  purpose  of  checking 
the  conflagration,  but  they  were  swallowed  up  in  the  ad- 
vancing flame,  which  then  went  on  and  destroyed  the  plain- 
tiff's property.  The  defendant  contended  that  the  statute  did 
not  apply  to  the  injury  of  property  so  situated  and  consumed 
as  the  property  in  question,  and  that  artificial  fire  having  been 
added  to  the  general  conflagration,  it  was  impossible  to  de- 
termine whether  or  not  the  fire  which  burned  the  plaintiff's 
property  was  communicated  from  the  locomotive;  but  the 
court  instructed  the  jury  that  if  the  fire  came  in  a  direct 
line,  and  without  any  break,  to  the  plaintiff's  property,  it  was 
a  sufficient  communication  within  the  meaning  of  the  statute; 
and  that  if  back-fires  were  kindled  in  good  faith,  and  were 
judicious,  though  ineffectual,  means,  under  the  circumstances, 
of  staying  the  progress  of  the  fire,  and  such  back-fires,  while 
burning,  were  swallowed  up  in  the  wave  of  advancing  flame, 
which  then  went  on  and  destroyed  the  plaintiff's  property,  it 
would  not  affect  the  plaintiff's  right  to  recover.  The  plaintiff 
had  a  verdict,  and  the  defendant  alleged  exceptions. 

W.  D.  Northend,  for  the  plaintiff. 

£f.  B,  IveSj  Jr.^  and  J.  H,  Ellis,  for  the  defendant. 

By  Court,  Chapman,  J.  Under  the  instructions  of  the  pre- 
siding judge  the  jury  must  have  found  that  the  fire  which  de- 
stroyed the  plaintiff's  property  proceeded  from  the  defendants' 
locomotive,  and  came  in  a  direct  line,  and  without  any  break, 
to  the  plaintiff's  property.  But  in  reaching  the  plahitlff's  land 
it  went  across  the  land  of  three  or  four  different  parties  which 
lay  between  the  plaintiff's  land  and  the  railroad  track,  and 
the  distance  to  the  plaintiff's  land  was  about  half  a  mile.  It 
was  fed  on  its  way  by  grass,  stubble,  and  woodland.  The  de- 
fendants contend  that  they  are  not  liable  for  this  injury,  be- 
cause it  was  remotely,  and  not  proximately,  connected  with 
the  escape  of  the  fire  from  their  engine. 

But  it  was  none  the  less  "  communicated  "  from  the  engine 
because  the  intermediate  land  belonged  to  other  persons,  nor 
because  the  distance  was  half  a  mile.    If  the  land  had  all  be- 
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longed  to  the  plaintiff,  and  had  extended  a  mile,  it  would  be 
difficult  to  establish  a  line  on  his  land,  and  to  hold  that  the 
statute  gives  him  no  remedy  for  the  damage  happening  be- 
yond that  line.  Nor  does  the  fact  that  there  were  several  own- 
ers make  the  damage  to  the  plaintiff  remote,  in  the  sense  in 
which  that  term  is  used  as  contradistinguished  from  direct 
and  immediate.  This  was  decided  in  Hart  v.  Western  R.  R. 
Co.y  13  Met.  99  [46  Am.  Dec.  719].  In  that  case  the  fire  was 
communicated  from  the  engine  to  a  carpenter's  shop,  and  de- 
stroyed it.  There  was  a  high  wind  which  wafted  sparks  from 
this  shop  while  it  was  burning,  over  a  street  sixty  feet,  upon 
the  plaintiff's  dwelling-house,  and  set  it  on  fire.  This  was 
held  to  be  a  communication  of  the  fire  to  the  plaintiff's  house, 
within  the  statute.  In  IngersoU  v.  Stockhridge  and  Pittsfield 
R,  R,  Co.y  8  Allen,  438,  the  fire  went  from  the  locomotive  to  a 
bam,  thence  through  a  shed  to  the  plaintiff's  barn;  and  the 
company  was  held  liable.  The  fact,  therefore,  that  the  fire 
passes  through  the  air,  driven  by  a  high  wind,  and  that  it  is 
communicated  to  the  plaintiff's  property  from  other  interme- 
diate property  of  other  men,  does  not  make  his  loss  a  remote 
consequence  of  the  escape  of  the  fire  from  the  engine. 

By  the  common  law,  if  one  kindled  a  fire  upon  his  own  land, 
and  negligently  suffered  it  to  escape  and  burn  his  neighbor's 
property,  he  was  liable  for  the  damage.  If  a  wind  and  tem- 
pest arose  and  drove  it  into  his  neighbor's  field,  he  would  be 
liable,  unless  he  could  show  that  the  injury  was  occasioned 
to  his  neighbor  by  the  act  of  God,  and  not  by  his  own  negli- 
gence: TurberviUe  v.  Stampj  1  Ld.  Raym.  264;  S.  C,  1  Salk. 
13;  Pantam  v.  Isham^  1  Id.  19;  Com.  Dig.,  tit.  Action  for  Negli- 
gence, A,  6. 

The  liability  of  this  railroad  is  not  at  common  law,  nor  de- 
pendent upon  the  defendants'  want  of  care;  but  is  under  a 
statute,  which  is  very  general  in  its  terms,  making  a  railroad 
corporation  responsible  in  damages  to  any  person  whose  build- 
ings or  other  property  may  be  injured  by  fire  communicated 
by  its  locomotive  engines;  and  giving  the  corporation  an  in- 
surable interest  in  the  property  upon  its  route  for  which  it  may 
be  so  held  responsible,  with  authority  to  procure  insurance 
thereon  in  its  own  behalf:  Gen.  Stats.,  c.  63,  sec.  101.  In  Ross 
V.  Boston  and  Worcester  R.  R.  Co.,  6  Allen,  87,  it  is  said  that 
this  statute  is  remedial,  and  is  not  to  be  construed  strictly,  but 
fairly  and  liberally.  The  terms  of  the  statute  do  not  restrict 
the  liability  so  as  to  exclude  any  cases  where  the  fire  is  com- 
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mnnicated  from  the  engine,  nor  limit  the  ioBurable  interest  to 
any  specific  distance  from  the  track. 

The  defendants'  counsel  have  referred  us  to  the  case  of 
Ryan  v.  New  York  Central  R.  R.  Co.^  35  N,  Y.  210  [91  Am. 
Dec.  49]«  lately  decided  in  the  court  of  appeals  of  New  York, 
but  not  yet  reported,  except  in  the  Railroad  Journal.  We 
understand  the  liability  in  that  state  is  by  the  common  law, 
and  not  imder  the  provisions  of  any  statute.  In  that  case  a 
distinction  is  made  between  proximate  and  remote  damages. 
The  fire  was  communicated  from  the  defendants'  locomotive 
to  their  woodshed,  and  thence  by  sparks,  130  feet,  to  the 
plaintiff's  house;  and  it  was  held  that  the  plaintiff  could  not 
recover,  because  the  injury  was  a  remote,  and  not  a  proximate, 
consequence  of  the  carelessness  of  the  defendants  in  permit- 
ting their  fire  to  escape.  Our  own  cases  above  referred  to  are 
not  noticed  in  the  opinion.  Nor  does  the  opinion  draw  any 
line  of  distinction  between  what  is  proximate  and  what  is 
remote;  and  such  a  line  is  not  obvious  in  that  case.  If,  when 
the  cinder  escapes  through  the  air,  the  effect  which  it  pro- 
duces upon  the  first  combustible  substance  against  which  it 
strikes  is  proximate,  the  effect  must  continue  to  be  proximate 
as  to  everything  which  the  fire  consumes  in  its  direct  course. 
This  is  so,  whether  we  regard  the  fire  as  a  combination  of  the 
burning  substance  with  the  oxygen  of  the  air,  or  look  merely 
at  its  visible  action  and  effect.  As  matter  of  fact,  the  injury 
to  the  plaintiff  was  as  immediate  and  direct  as .  an  injury 
would  have  been  which  was  caused  by  a  bullet  fired  from  the 
train  passing  over  the  intermediate  lots,  and  wounding  the 
plaintiff  as  he  stood  upon  his  own  lot.  It  is  as  much  so  as . 
pain  and  disability  are  proximate  effects  of  an  injury,  though 
they  occur  at  intervals,  through  succesive  years,  after  the  in- 
jury was  received.  Yet  these  are  called  proximate  effects, 
though  the  actual  effects  of  the  injury  may  be  greatly  mod- 
ified, in  every  case,  by  bodily  constitution,  habits  of  life,  and 
accidental  circumstances. 

The  instructions  given  in  respect  to  the  back-fires,  which 
were  kindled  with  a  view  to  check  the  fire  which  had  pro- 
ceeded from  the  locomotive,  were  correct;  for  they  required 
the  jury  to  find,  in  substance,  that  these  fires  did  not  in  fiict 
contribute  to  the  loss  of  the  plaintiff,  but  that  they  were 
swallowed  up  by  the  advancing  flame,  which  went  on  and  de- 
stroyed the  plaintiff's  property. 

Exceptions  overruled. 
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Niouonrci:  MtDomOd  r,  SneiUng,  92  Am.  Dec.  768,  and  note;  Jtteher  ▼. 
Okkoffo  efc.  Ji'y,  62  Wis.  153;  Broum  ▼.  Chicago  etc,  R*y,  64  Id.  356.  Thus 
me  who  negligently  sets  and  keeps  a  fire  on  his  own  land  ia  liable  to  an  action 
for  any  injnry  done  by  its  direct  communication  to  the  property  of  another, 
whether  through  the  air  or  along  the  ground,  and  whether  or  not  he  might 
reasonably  have  anticipated  the  particular  manner  and  direction  in  which  it 
was  communicated:  Higgm*  v.  Dewey ^  107  Mass.  496.  And  a  railroad  com* 
pany  is  liable  for  damages,  under  the  Maryland  code,  caused  by  fire  from  its 
locomotive,  where  the  fire  began  on  the  track  of  the  company  and  spread 
thence  to  the  plaintiff's  land  adjoining:  Annapolis  etc,  R.  E,  v.  Oanit,  39  Md. 
142;  so  where  a  spark  from  a  locomotive  set  fire  to  dry  grass  and  other  com- 
bustible matter  on  a  strip  of  ground  forty  or  fifty  yards  wide,  separating  the 
track  from  the  plaintiff's  fence  and  meadow,  and  thence  spread  to  and  con- 
sumed the  plaintiff's  fence  and  hay,  the  damages  are  sufficiently  proximate, 
and  are  the  natural  results  of  the  negligent  act,  if  negligence  should  be 
found  by  the  jury:  Clemens  v.  Ranmbal  etc.  B.  R.,  53  Mo.  371;  S.  C,  14  Am. 
Rep.  464;  and  where  sparks  from  a  locomotive  set  fire  to  ties  piled  up  against 
a  freight-house,  and  spread  to  and  injured  a  station-house  thirty  feet  distant, 
and  a  dwelling-house  about  sixteen  hundred  feet  from  the  station-house, 
caught  Qie  from  sparks  from  this  conflagration,  and  was  injured,  the  railroad 
company  is  liable  for  the  injury  under  the  Massachusetts  General  Statutes, 
chapter  63,  section  101:  Safford  v.  Boston  etc*  R.  R.,  103  Mass.  586;  so  where 
sparks  set  fire  to  stubs  of  grass,  and  the  fire  spread  to  the  plaintiff's  property 
thirty  rods  distant^  the  damage  is  not  too  remote  to  constitute  the  basis  of  a 
cause  of  action,  the  stubs  of  grass,  and  the  ground  over  which  the  fire  spread, 
as  well  as  the  property  consumed  for  which  suit  was  brought,  all  belonging 
to  the  plaintiff:  St,  Joseph  etc  R*y  v.  Chase,  11  Kan.  58.  The  principal  case  is 
an  authority  for  the  foregoing  propositions.  It  has  been  either  cited,  quoted, 
or  referred  to  as  disapproving  the  doctrines  as  to  proximate  cause  laid  down 
in  Ryan  v.  New  York  Central  R.  R.,  35  N.  Y.  210,  S.  C,  91  Am.  Dec.  49,  and 
Pennsylvania  R.  R,  v.  Kerr,  62  Pa.  St.  353,  S.  C,  1  Am.  Rep.  431,  in  the 
following:  Atchison  etc  R,  R,  v.  8tanf<yrd,  12  Kan.  379;  S.  C,  15  Am.  Rep. 
371;  Annapolis  etc  R,  R,  v.  Oantt,  39  Md.  142;  Delaware  etc  R.  R.  v.  Salmon, 
39  K.  J.  L.  307;  Kellogg  v.  Chicago  etc  R'y,  26  Wis.  239;  S.  0.,  7  Am.  Rep. 
79;  Milwaukee  etc  R'y  v.  Kellogg,  94  U.  S.  474.  It  is  further  cited  in  Pierce 
V.  Worcester  etc  R.  R.,  105  Mass.  202,  to  the  point  that  for  an  injury  by  fire, 
a  railroad  company  is  responsible,,  under  the  Massachusetts  Greneral  Statutes, 
chapter  63,  section  101,  although  the  building  injured  may  be  far  removed 
from  the  track,  and  erected  since  the  road  was  built;  and  it  is  cited  and 
quoted  in  Pent  v.  Toledo  etc  R*y,  59  HI.  354,  S.  C,  14  Am.  Rep.  16,  to  the 
point  that  the  Massachusetts  statute  does  not  affect  the  common-law  prin- 
ciple that  one  is  liable  for  the  natural  and  proximate  consequences  of  his  acts, 
but  simply  makes  a  railroad  company  liable  for  fires  caused  by  it,  irrespect- 
ive of  the  question  of  negligence.  The  proximity  of  the  cause  is  for  the  jury 
to  determine:  Pennsyhama  R,  R.  v.  Hope,  80  Pa.  St.  379;  S.  C,  21  Am.  Rep. 
103;  Clemens  v.  ffanmbal  etc  R.  R.,  53  Mo.  371;  S.  C,  14  Am.  Rep.  464, 
both  citing  the  principal  case.  See  further,  on  the  doctrine  of  proximate  and 
remote  cause  in  actions  against  railroad  companies  for  fires,  note  to  Bur- 
roughs V.  Housatonic  R,  R.,2S  Am.  Dec.  77;  Hart  v.  Western  R.  R,,  46  Id. 
719;  and  DoggeUr,  Richmond  etc  R.  R,  78  N.  C.  310,  in  which  the  principal 
case  was  cited,  but  the  court  held  the  injury  to  be  too  remote.  Also  on  the 
general  liability  of  railroad  companies  for  fires,  see  the  following:  Kota  to 
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Bwrrcmf^  r.  BommEttrnk  A  R.,  88  Am.  Dee.  70;  BalUmofrt  etc  S,  Rr.  Wood- 
nff,  59Id.  72;  SkeUon r.  ffudmm  River  B.  R.,  ^  Id.  166;  BtUly.  Saeramemto 
Vciley  R.  R..  73  Id.  666;  Maam  etc  R.  R,  r.  McCoimeil,  76  Id.  686;  Fero  ▼. 
Btifalo  etc  R.  R.,  78  Id.  178;  Bae$  r.  Chkago  etc  B.  B.,  81  Id.  264;  Laeka- 
winm  etc  B.  B.  ▼.  Doak,  91  Id.  166;  Framl^OTd  etc  Turw]^  Co.  ▼.  PhOada* 
ffda  etc  B.  B„  93  Id.  70a 

Thb  pbinchpal  gasb  is  also  oetid  in  EaatenkB  S,  ▼.  Bt&tfFkre  Inc  Co., 
98  Mass.  423;  Da$deb  ▼.  Bart,  118  Id.  644,  to  the  point  that  the  Mamacha- 
eetts  General  Statntea,  ehapter  63,  aection  101,  is  a  remedial  statute;  in  iTan- 
ioi  Paeifie  B'p  ▼.  Mower,  16  Kan.  680,  to  the  point  that  nnder  this  statate 
the  liability  of  a  railroad  is  not  at  common  law  dependent  npon  the  railroad's 
want  of  care;  and  referred  to  in  Snyder  v.  Pittsburgh  etc  B*y,  11  W.  Va.  38; 
Kellogg  ▼.  Chkago  etc  B%  26  Wis.  236;  S.  0.,  7  Am.  Bep.  76,  on  the  point 
that  persons  ooonpying  farms  along  railroads  are  entitled  to  cultivate  and 
use  them  in  the  manner  costomary  among  farmers,  and  may  recover  for  dam- 
ages by  fire  resalting  from  the  negligence  of  the  railroad  company,  although 
they  have  not  plowed  np  the  stabble  or  taken  other  like  nnnsoal  means  to 
guard  against  snoh  negUgenoe. 
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Aonas  is  Pbopsrlt  Bbougbt  in  Namb  ov  Cnr  to  recover  money  ez* 
pended  from  its  treasory  by  its  board  of  health  to  remove  a  nnisance. 

Railroad  Gobporation  is  not  Ezbmfted  vbom  Liabilitt  ior  Injuries 
Caused  to  Public  or  Privatb  Rights  by  the  manner  in  which  it  has 
constmcted  or  maintained  its  road,  by  a  statate  which  "  ratifies  and  con- 
firms "  the  "location "  of  the  railroad,  and  the  "railroad"  as  "actnally 
laid  out  and  constructed." 

NonoB  to  Parties  Interested  and  Opportunitt  to  Appear  and  be 
Heard  is  not  Required,  nnder  the  Massachusetts  Qeneral  Statutes, 
chapter  26,  section  8,  previous  to  an  order  of  the  board  of  health  to  re- 
move a  nuisance. 

Order  op  Board  op  Health  to  Railroad  Ck>RPORATioN  to  Remove  Nui- 
BANGE,  under  the  Massachusetts  Qeneral  Statutes,  chapter  26,  section  8^ 
sufficiently  informs  the  company  of  the  nature  and  locality  of  the  nui- 
sance to  be  removed,  where  it  recites  that  the  company,  by  filling  up 
parts  of  a  certain  pond  without  supplying  suitable  culverts  or  other 
means  of  drainage,  have  created  and  are  maintaining  a  nuisance  at  said 
pond. 

Obbbr  op  Board  op  Health  to  Remove  Nuisanob,  under  the  Massachu- 
setts General  Statutes,  chapter  26,  section  8^  need  not  prescribe  a  mode 
for  the  removal;  and  if  it  does  prescribe  a  mode,  the  owner  or  occupant 
of  the  property  on  which  the  nuisance  is  found  is  not  restricted 
thereta 

Board  op  Health  mat  Enter  upon  Private  Property  where  Nuisance 
ExiBT8»  aod  take  such  measures  as  it  may  see  fit  for  removal,  under  the 
Massachusetts  General  Statutes,  chapter  26,  section  10,  if  the  owner  or 
occupant  of  the  property  neglects  to  comply  with  the  order  of  the  board 
to  remove  the  nuisance;  and  if  the  order  prescribes  a  mode  for  remofval, 
the  board  is  not  restricted  to  that  mode  when  it  comes  to  act 
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BOABD  09  Hbaltb,  IN  Remotino  Nuisangb,  under  the  MasaachiuettB  Q«a- 
enl  Statatea,  diapter  26,  section  10,  may,  in  the  exercise  of  its  discretioo, 
resort  to  means  and  measnres  which  injariously  affect  other  lands  than 
those  upon  which  the  manifestation  of  the  cause  of  sickness  is  found. 

VnrDDffos  OB  Ai>jui>ioation8  ov  Boasd  of  Health  Preliminary  to  In- 
ouRRiNG  Expenses  of  Removino  Nuisance  are  not  CoNCLusiyE  upon 
the  party  who  caused  the  nuisance,  in  an  action  against  him  by  a  city, 
under  the  Massachusetts  General  Statutes,  chapter  26,  section  10,  to 
recover  the  money  expended  in  removing  it,  if  such  party  had  no  oppor- 
tunity to  be  heard  before  the  board;  but  all  the  facts  upon  which  the 
recovery  is  sought  may  be  controverted,  and  must  be  established  by  the 
proofs. 

Contract  by  the  city  of  Salem  against  the  Eastern  Rail- 
road Company,  to  recover  a  sum  of  money  expended  by  the 
plaintiff  in  digging  a  canal  for  the  purpose  of  abating  a  nui- 
sance in  the  mill-pond  in  Salem.  The  action  was  brought 
under  the  General  Statutes  of  1860,  chapter  26,  which  pro- 
vided as  follows:  Sec.  5:  ^'The  board  [of  health  of  a  town  or 
city]  shall  make  such  regulations  as  it  judges  necessary  for 
the  public  health  and  safety,  respecting  nuisances,  sources  of 
filth,  and  causes  of  sickness,  within  its  town,  or  on  board  of 
vessels  within  its  harbor."  Sec.  6:  ''  Notipe  shall  be  given  by 
the  board  of  all  regulations  made  by  it,  by  publishing  the 
same  in  some  newspaper  of  its  town,  or  where  there  is  no  such 
newspaper,  by  posting  them  up  in  some  public  place  in  the 
town.  Such  notice  shall  be  deemed  legal  notice  to  all  persons." 
Sec.  7:  ''The  board  shall  examine  into  all  nuisances,  sources 
•)f  filth,  and  causes  of  sickness,  within  its  town,  or  in  any  ves- 
sel within  the  harbor  of  such  town,  that  may  in  its  opinion  be 
injurious  to  the  health  of  the  inhabitants,  and  the  same  shall 
destroy,  remove,  or  prevent,  as  the  case  may  require."  Sec.  8: 
"  The  board  or  the  health  oflBcer  shall  order  the  owner  or  occu- 
pant at  his  own  expense  to  remove  any  nuisance,  source  of 
filth,  or  cause  of  sickness,  found  on  private  property,  within 
twenty-four  hours,  or  such  other  time  as  it  deems  reasonable 
after  notice  served  as  provided  in  the  following  section;  and  if 
the  owner  or  occupant  neglects  so  to  do,  he  shall  forfeit  a  sum 
not  exceeding  twenty  dollars  for  every  day  during  which  he 
knowingly  permits  such  nuisance  or  cause  of  sickness  to  re- 
main after  the  time  prescribed  for  the  removal  thereof." 
Sec.  10:  ''  If  the  owner  or  occupant  fails  to  comply  with  such 
order,  the  board  may  cause  the  nuisance,  source  of  filth,  oi 
cause  of  sickness  to  be  removed,  and  all  expenses  incurred 
thereby  shall  be  paid  by  the  owner,  occupant,  or  other  person 
who  caused  or  permitted  the  same,  if  he  has  had  actual  notice 
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from  the  board  of  health  of  the  existence  thereof."  The  dec- 
laration alleged  that  the  defendant  had  built  its  road  across 
the  mill-pond  originally  on  piles,  but  had  afterwards  filled  in 
earth,  making  a  solid  embankment,  without  providing  suf- 
ficient culverts  or  other  means  of  drainage;  that  the  waters  of 
the  pond  were  thereby  divided  and  confined,  and  rendered 
stagnant  and  noisome;  that  the  board  of  health  of  the  city, 
after  examination,  ordered  the  defendant  to  remove  the  nui- 
sance and  cause  of  sickness;  and  that  the  defendant  neglected 
to  comply  with  the  order,  whereupon  the  plaintiff,  for  the  pur- 
pose of  removing  the  nuisance,  expended  the  sum  for  which 
this  action  is  brought,  in  digging  a  canal.  The  defendant's 
answer  admitted  that  it  had  filled  up  its  track  across  the  pond, 
but  denied  that  it  had  not  provided  sufficient  sluiceways,  or 
had  changed  or  obstructed  the  flow  of  waters,  or  had  created 
or  maintained  any  nuisance.  It  alleged  that  in  filling  in  its 
road  it  had  acted  in  exact  conformity  with  its  rights  under  its 
charter  and  the  acts  in  addition  thereto;  that  it  was  ignorant 
of  the  proceedings  and  expenditures  in  abating  the  alleged 
nuisance;  and  that  the  acts  of  the  plaintiff  in  entering  upon 
the  defendant's  land  and  digging  the  canal  were  unlawful. 
The  right  of  the  plaintiff  to  sue  was  also  denied.  At  the  trial 
the  records  of  the  board  of  health  were  introduced  in  evidence, 
from  which  it  appeared  that  on  July  9,  1866,  the  board  ap- 
pointed a  committee  to  examine  and  report  upon  the  condition 
of  the  culverts  at  the  pond.  On  July  11th  the  committee  re- 
ported that  the  bad  odor  arising  from  the  stagnant  water  and 
decaying  matter  in  the  pond  must  be  detrimental  to  the  pub- 
lic health;  and  that  the  culverts  were  insufficient  to  admit 
the  free  flowing  of  the  water;  and  recommended  that  the  rail- 
road company  be  notified  to  increase  the  size  or  number  of  the 
culverts,  or  both,  or  use  such  other  means  as  the  board  may 
deem  expedient  to  abate  the  nuisance.  This  report  was  ac- 
cepted, and  an  order  adopted  that  the  clerk  send  a  copy  of  it 
to  the  superintendent  of  the  defendant,  which  was  accordingly 
done.  On  July  23d,  a  petition,  signed  by  a  number  of  persons, 
was  presented  to  the  board,  stating  that  the  pond  was  a  nui- 
sance, and  praying  the  board  to  take  speedy  and  efficient 
measures  to  abate  it.  This  petition  was  referred  to  the  mayor, 
with  a  request  to  communicate  with  the  president  of  the  de- 
fendant. The  request  to  the  mayor  was  carried  out.  On 
August  7th,  the  board  adopted  an  order  which,  after  reciting 
that  the  defendant,  by  filling  up  parts  of  the  mill-pond  in 
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Salem,  without  supplying  suitable  culverts  or  other  means  of 
drainage,  have  created  and  are  maintaining  a  nuisance  at 
said  pond,  dangerous  to  the  public  health,  and  a  cause  of  sick- 
ness, required  the  defendant  to  remove  the  nuisance  and  cause 
of  sickness  within  seven  days  after  service  of  notice  of  the 
order;  and  directing  the  city  marshal  to  remove  it  at  the  ex- 
pense of  the  defendant,  if  it  did  not  remove  the  nuisance 
within  the  time  prescribed.  The  order  was  served  on  the  de- 
fendant on  August  13th,  but  the  defendant  neglected  to  comply 
therewith.  The  board  accordingly,  acting  under  the  advice 
of  a  civil  engineer,  procured  a  canal  to  be  dug  through  land 
of  the  defendant,  connecting  the  upper  with  the  lower  part  of 
the  pond.  On  January  10,  1867,  the  chairman  of  a  commit- 
tee, appointed  to  take  the  necessary  steps  to  abate  the  nui- 
sance, reported  that  the  canal  was  in  successful  operation,  and 
amply  sufficient  to  abate  the  nuisance.  This  report  was  ac- 
cepted, and  the  city  treajBurer  directed  to  send  the  bill  to  the 
defendant.  It  was  conceded  that  only  such  portion  of  the 
pond  where  the  alleged  injurious  and  offensive  matter  existed 
belonged  to  the  railroad.  The  plaintiff  here  rested,  with  a 
view  of  raising  the  questions  of  law  on  the  case  as  it  then 
stood.  The  defendant's  contentions  appear  from  the  opinion. 
The  act  of  1856,  chapter  805,  section  1,  therein  referred  to, 
provided  that  "  the  location  of  the  Eastern  Railroad  Company, 
and  said  railroad  and  its  branches  as  the  same  are  actually 
laid  out  and  constructed  in  the  counties  of  Essex,  Middlesex, 
and  Suffolk,  are  hereby  ratified  and  confirmed."  The  judge 
withdrew  the  case  from  the  jury^  and  reported  it  to  the  full 
court  for  the  determination  of  the  preliminary  questions  of 
law. 

8.  Bartlett  and  J.  0.  PerHnSj  for  the  plaintiff. 
8.  B,  Ives^  Jr.y  for  the  defendant. 

By  Court,  Wells^  J.  This  action  is  brought  under  the  (Gen- 
eral Statutes,  chapter  26,  section  10,  against  the  defendants  as 
the  party  who  caused  the  nuisance  complained  of,  and  alleged 
to  have  been  removed.  Several  objections  are  made  to  the 
maintenance  of  the  action. 

1.  It  is  contended  that  the  action  should  have  been  brought 
in  the  name  of  the  board  of  health  instead  of  the  city  of  Salem. 
But  it  is  clear  that  the  functions  of  the  board  of  health  are 
official  merely.    They  have  no  interest  in  the  question;  they 
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do  not  expend  their  own  money  in  removing  the  nuisance, 
and  have  no  funds  in  their  charge  for  that  purpose;  and  con- 
sequently they  can  have  no  claim  to  the  payment  required  by 
the  statute.  The  expenses  are  incurred  by  the  city,  whose 
officers  they  are;  and  payment  is  to  be  made  to  the  city:  Qen. 
Stats.y  c.  26,  sec.  49.  The  action  is  therefore  properly  brought 
in  the  name  of  the  city:  WirUhrop  v.  Farrar^  11  Allen,  398. 
The  cases  cited  by  the  defendants  are  cases  of  certiorari^  which 
necessarily  is  directed  to  the  board  or  tribunal  whose  proceed- 
ings are  brought  in  question. 

2.  It  is  contended  that  the  act  of  the  legislature  of  1856, 
chapter  805,  which  was  passed  after  the  completion  of  the 
embankment  of  which  complaint  is  made,  legalized  that 
structure  as  it  now  exists,  and  so  is  a  bar  to  the  proceedings 
of  the  board  of  health  against  the  corporation.  But  it  seems 
to  us  clear  that  no  such  purpose  could  have  been  contemplated 
by  that  statute.  Its  apparent  purpose  is  to  remedy  some  de- 
ficiency in  the  authority  originally  conferred  upon  the  corpo- 
ration, or  to  confirm  some  real  or  supposed  departure  there- 
from; and  in  that  view  it  should  be  construed  as  if  it  formed 
a  part  of  the  original  grant  of  powers.  It  cannot  be  supposed 
that  the  legislature  intended  to  exempt  the  corporation  from 
responsibility  for  unnecessary  or  unreasonable  encroachments 
upon  either  private  or  public  rights  by  its  mode  of  construct- 
ing the  road  or  its  embankments.  Such  operation  can  be 
given  to  legislative  grants  of  authority  only  when  it  results 
necessarily  from  the  application  of  the  grant  to  the  object 
which  is  to  be  attained  thereby:  Springfield  v.  Connecticut 
River  R.  R.  Co.^  4  Gush.  63. 

8.  The  proceedings  of  the  board  of  health  are  said  to  be  de- 
fective, because  taken  without  previous  notice  to  the  defend- 
ants and  opportunity  to  be  heard.  The  evidence  tended  to 
show  that  the  defendants  were  notified  of  the  pendency  of  pro- 
ceedings, and  of  the  action  taken  by  the  board  of  health  from 
time  to  time;  but  there  was  no  such  notice  beforehand  as 
would  give  the  defendants  an  opportunity  to  appear  and  be 
heard  upon  the  contemplated  action  of  the  board;  and  there 
was  no  hearing  upon  any  of  the  questions  before  them. 

The  statute  does  not  require  any  previous  notice.  Notice 
must  be  given  of  general  regulations  prescribed  by  the  board 
of  health  under  sections  5  and  6  before  parties  can  be  held  in 
fault  for  a  disregard  of  tbeir  requirements.  But  although 
such  general  regulations  may  seriously  interfere  with  the  en« 
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Joyment  of  private  property,  and  disturb  the  exercise  of  valu- 
able private  rights,  no  previous  notice  to  parties  so  to  be 
affected  by  them  is  necessary  to  their  validity.  They  belong 
to  that  class  of  police  regulations  to  which  all  individual  rights 
of  property  are  held  subject,  whether  established  directly  by 
enactments  of  the  legislative  power,  or  by  its  authority  through 
boards  of  local  administration:  Baker  v.  Bosiony  12  Pick.  184, 
193  [22  Am.  Dec.  421];  Commonwealth  v.  Tewskburyj  11  Met. 
55;  Commonwealth  v.  Alger^  7  Cush.  53,  85;  Belcher  v.  Farrar^ 
8  Allen,  325.  The  authority  of  the  board  of  health  in  respect 
to  particular  nuisances  stands  upon  similar  ground.  Their 
action  is  intended  to  be  prompt  and  summary.  They  are 
clothed  with  extraordinary  powers  for  the  protection  of  the 
community  from  noxious  influences  affecting  life  and  healthy 
and  it  is  important  that  their  proceedings  should  be  embar- 
rassed and  delayed  as  little  as  possible  by  the  necessary  ob* 
servance  of  formalities.  Although  notice  and  opportunity  to 
be  heard  upon  matters  affecting  private  interests  ought  always 
to  be  given  when  practicable,  yet  the  nature  and  object  of 
these  proceedings  are  such  that  it  is  deemed  to  be  most  for  the 
general  good  that  such  notice  should  not  be  essential  to  the 
right  of  the  board  of  health  to  act  for  the  public  safety.  Delay 
for  the  purpose  of  giving  notice,  involving  the  necessity  either 
of  public  notice  or  of  inquiry  to  ascertain  who  are  the  parties 
whose  interests  will  be  affected,  and  further  delay  for  such 
hearings  as  the  parties  may  think  necessary  for  the  protection 
of  their  interests,  might  defeat  all  beneficial  results  from  an 
attempt  to  exercise  the  powers  conferred  upon  boards  oi 
health.  There  are  many  cases  in  which  powers  of  determina- 
tion and  action  of  a  quad  judicial  character  are  given  to  ofS- 
cers  intrusted  with  duties  of  local  or  municipal  administration, 
by  which  not  only  the  property  but  the  lives  of  individuals 
may  be  affected,  and  which,  from .  their  nature,  must  be  exer- 
cised finally  and  conclusively  without  a  hearing,  or  even  no- 
tice to  the  parties  who  may  be  affected.  Of  this  class  are  the 
authority  of  firewards  or  other  officers  to  direct  buildings  to 
be  demolished  to  prevent  the  spreading  of  fires:  Oen.  Stats., 
c.  24,  sec.  4;  Taylor  v.  Plymouth,  8  Met.  462;  of  magistrates  to 
require  aid  and  to  use  force,  armed  or  otherwise,  to  suppress 
tumults:  Qen.  Stats.,  c.  164,  sees.  4,  6;  of  the  mayor  or  other 
officers  to  call  out  a  military  force  for  like  purposes:  Id.,  c.  13, 
Bec.134;  Ela  v.  Smith,  5  Oray,  121  [66  Am.  Dec.  356]. 
The  necessity  of  the  case,  and  the  importance  of  the  public 
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interests  at  stake,  justify  the  omission  of  notice  to  the  individ- 
ual. When  the  statute  authorizing  the  proceedings  requires 
no  notice,  their  validity  without  notice  is  not  to  be  determined 
by  the  apparent  propriety  of  giving  notice  in  the  particular 
case,  but  by  considerations  affecting  the  whole  range  of  cases 
to  which  the  statute  was  intended  to  apply. 

4.  It  is  objected  that  the  order  addressed  to  the  defendants 
in  pursuance  of  section  8  does  not  properly  describe  the  nui- 
sance, nor  direct  the  mode  in  which  it  was  to  be  removed. 
But  it  informs  the  defendants  of  the  nature  and  locality  of 
the  nuisance;  and  that  is  sufficient  to  enable  their  officers  to 
apply  the  remedy,  if  they  should  see  fit  to  do  so.  It  is  not  the 
purpose  of  the  order  to  direct  in  what  mode  the  party  shaQ 
proceed  to  remove  the  nuisance.  It  directs  the  end  to  be  ac- 
complished, leaving  the  party  to  adopt  any  effectual  mode 
which  he  may  choose.  No  such  order  is  required  to  be  issued 
to  any  party  except  the  owner  or  occupant  of  the  property 
upon  which  the  nuisance  is  found.  The  manifest  purpose  of 
this  provision  is  to  enable  the  owner  or  occupant  to  remedy 
the  evil  in  the  mode  least  detrimental  or  offensive  to  himself^ 
and  thus  secure  himself  and  his  premises  from  the  intrusion 
of  the  agents  of  the  board  of  health.  If  the  owner  or  occupant 
neglect  to  remove  the  nuisance,  the  board  of  health  are  then 
at  liberty  to  enter  upon  the  private  property  where  its  exists, 
and  take  such  measures  as  they  may  see  fit  for  its  removal. 

It  is  urged  that  the  board  of  health  can  do  only  what  the 
owner  has  failed  to  do.  That  may  be  true;  but  that  is,  to  re- 
move the  nuisance.  If  the  previous  report  of  the  committee, 
accepted  and  sent  to  the  defendants,  be  taken  as  a  part  of  the 
order  afterwards  made,  the  defendants  were  not  bound  to 
adopt  that  mode  of  remedying  the  evil|  if  another  mode  could 
be  made  to  answer  the  end  sought.  Neither  are  the  board  of 
health  restricted  to  that  mode,  when  they  come  to  act.  They 
are  not  only  at  liberty,  but  it  is  their  duty,  to  exercise  their 
best  discretion  at  the  time. 

It  is  not  to  be  inferred,  from  the  fact  that  this  preliminary 
order  is  required  to  be  served  only  upon  the  owner  or  occu- 
pant of  the  land  upon  which  the  nuisance  is  found,  that  the 
subsequent  proceedings  for  recovery  of  the  expenses  of  removal 
are  limited  to  such  owner  or  occupant.  By  the  express  terms 
of  section  10,  they  may  be  claimed  of  any  '^  other  person  who 
caused  or  permitted  "  the  nuisance.    As  to  such  other  person, 
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it  is  only  requisite  that  he  ''  has  had  actual  notice  from  the 
board  of  health  of  the  existence  thereof." 

5.  It  is  argued  by  the  defendants  that  a  dam  or  railroad 
embankment,  although  it  may  be  the  cause  of  that  which 
constitutes  a  nuisance,  is  not,  and  cannot  helper  se^  a  nui- 
sance injurious  to  the  public  health;  and  therefore  that  the 
board  of  health  have  no  power  over  the  land  and  structures 
of  the  defendants,  under  the  statutes  in  question.  It  would 
seem  to  be  the  natural  construction  of  these  statutes  to  apply 
the  terms  ''  nuisance,  source  of  filth,  or  cause  of  sickness,"  to 
those  obvious  and  palpable  objects  from  which  danger  to  pub- 
lic health  directly  arises.  A  permanent  structure,  like  a  dam, 
bridge,  or  embankment,  may,  by  the  manner  in  which  it  is 
used,  or  in  which  it  obstructs  the  passage  of  water,  become  so 
injurious  to  public  rights  as  to  subject  the  party  maintaining 
it  to  be  prosecuted  by  indictment:  Fames  v.  New  England 
Worsted  Co.,  11  Met.  570.  But  it  may  well  be  questioned 
whether  it  can  be  abated  in  this  summary  manner,  as  being 
in  itself  a  nuisance  such  as  is  contemplated  by  this  statute. 
That  question,  however,  is  not  involved  here.  The  whole  pro- 
ceedings designate  the  deposits  in  the  mill-pond  as  the  sub- 
ject of  the  action  of  the  board  of  health;  and  the  claim  upon 
the  defendants  is  made  upon  the  ground  of  causing,  by  their 
structure,  the  nuisance  in  said  pond.  The  only  question, 
therefore,  that  can  arise  in  regard  to  their  power  to  affect  the 
defendants'  land  is,  whether  they  were  justified  in  entering 
upon  it  to  dig  a  trench  for  the  purpose  of  removing  or  pre- 
venting the  nuisance  existing  upon  lands  of  other  proprietors 
adjoining. 

The  importance  of  the  duty  imposed  upon  the  board  of 
health,  the  necessity  of  prompt  and  decisive  measures  to  pro- 
tect the  public  health,  require  a  wide  discretion  in  the  use  of 
means  by  which  to  "destroy,  remove,  or  prevent^'  such  cause 
of  sickness.  If  it  bo  necessary  to  the  proper  performance  of 
their  duty,  they  may,  undoubtedly,  in  the  exercise  of  their 
discretion,  resort  to  means  and  measures  which  afi'ect  injuri- 
ously other  lands  than  those  upon  which  the  manifestation  of 
the  cause  of  sickness  is  found:  Baker  v.  Boston,  12  Pick.  184, 
193  [22  Am.  Dec.  421].  To  what  extent  they  may  destroy, 
injure,  or  appropriate  private  property  other  than  that  which 
constitutes  or  causes  the  nuisance,  when  and  in  what  mode 
compensation  therefor  is  recoverable,  whether  they  may  be 
held  personally  responsible  if  they  take  or  injure  property  un- 
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necessarily  or  improperly,  are  questionB  which  need  not  now 
be  determined. 

6.  The  most  important  and  most  diflScnlt  question  in  the 
case  relates  to  the  effect  of  the  orders  of  the  board  of  health 
by  which  the  existence  of  the  nuisance  was  "  found  and  de- 
termined/' and  that  it  was  created  and  maintained  by  the 
defendants,  and  which  also  directed  its  removal  by  the  de- 
fendants. 

The  plaintiffs'  counsel  contend  that  the  proceedings  of  the 
board  of  health  are  qucLsi  judicial,  and  that  the  determinationB 
and  orders  made  by  them  in  that  capacity  are  adjudications 
conclusive  against  the  defendants  upon  aU  the  facts  involved 
in  those  determinations.  If  this  be  so,  the  defendants  are 
precluded  from  denying  the  existence  and  alleged  cause  of 
the  nuisance,  and  their  duty  to  remove  it.  We  do  not  find  in 
the  proceedings  of  the  board  of  health  as  reported  any  de- 
termination by  the  board  relative  to  the  method  of  removal 
which  was  undertaken,  other  than  by  the  subsequent  adop- 
tion of  a  report  stating  the  cost  thereof,  and  that  the  trench 
was  in  successful  operation.  The  record  indicates  another 
mode,  quite  different  from  the  one  actually  adopted.  The 
propriety  of  that  mode  of  removal,  the  reasonableness  of  the 
expenses,  and  the  success  or  failure  of  the  attempted  remedy, 
would,  therefore,  be  open  to  investigation  upon  either  view  of 
the  case. 

But  the  court  are  of  opinion  that,  in  a  suit  to  recover  ex- 
penses incurred  in  removing  a  nuisance,  when  prosecuted 
against  a  party  on  the  ground  that  he  caused  the  same,  but 
who  was  not  heard,  and  had  no  opportunity  to  be  heard,  upon 
the  questions  before  the  board  of  health,  such  party  is  not 
concluded  by  the  findings  or  adjudications  of  that  board,  and 
may  contest  all  the  facts  upon  which  his  liability  is  sought  to 
be  established.  He  is  neither  party  nor  privy  to  those  adju- 
dications; he  has  no  right  of  appeal,  and  no  other  means  by 
which  to  revise  the  proceedings  or  to  correct  errors,  either  of 
law  or  fact,  therein.  Parties  similarly  situated  in  respect  to 
judgments  in  courts  of  law  may  impeach  them  collaterally: 
Vose  v.  Morton,  4  Gush.  27  [50  Am.  Dec.  750].  "  It  is  an 
essential  principle  of  natural  justice  that  every  man  have  an 
opportunity  to  be  heard  in  a  court  of  law,  upon  every  question 
involving  his  rights  or  interests,  before  he  is  affected  by  any 
judicial  decision  of  the  question ":  Commonwealth  v.  Cam- 
bridgey  4  Mass.  627;  Bradstreet  v.  Neptune  Insurance  Co.,  3 


Jan.  1868.]    City  of  Salem  v.  Eastern  R.  R.  Co.  659 

Sum.  600,  607.  In  the  case  of  Belcher  v.  Farrar,  8  Allen,  326, 
328,  it  is  intimated  that  even  a  general  regulation,  adopted  by 
a  board  of  health  in  accordance  with  the  statute,  which  might 
operate  to  render  valueless  a  large  property  by  forbidding  the 
prosecution  of  the  business  for  which  it  was  erected,  would  be 
invalid  as  in  violation  of  '^  one  of  the  fundamental  principles 
of  justice,"  but  for  a  provision  of  the  statute  which  gave  to 
the  party  a  right  of  appeal  from  the  order  enforcing  the  regu- 
lation, and  upon  such  appeal  to  have  the  whole  matter  in- 
volved in  the  issue  tried  by  a  jury. 

.  The  law  applicable  to  judgments  rendered  upon  default  of 
parties  who  have  not  been  duly  served  with  process  affords 
analogies  which  bear  upon  this  question.  Such  judgments  in 
this  state  are  treated  as  valid  until  reversed,  for  the  reason 
that  the  parties  have  an  adequate  remedy  by  review  or  writ  of 
error.  When  such  judgments  are  rendered  in  the  courts  of 
another  state,  the  party  is  not  remitted  to  the  foreign  jurisdic- 
tion to  seek  his  relief;  but,  in  any  attempt  to  enforce  them 
against  him  personally,  or  to  use  them  as  evidence  against 
him,  he  may  deny  their  validity,  and  controvert  any  and  all 
facts  upon  which  they  purport  to  be  founded:  Finneran  v. 
Leonard,  7  Allen,  54;  Watson  v.  New  England  Bank,  4  ^Ict. 
343;  Phelps  v.  Brewer,  9  Cush.  390.  They  are  nevertheless 
held  to  be  valid  and  conclusive,  so  far  as  they  may  operate 
upon  property  found  within  the  jurisdiction  of  the  courts 
where  they  are  rendered;  so  that  a  title  acquired  in  such  prop- 
erty by  means  thereof  will  be  sustained,  even  whore  the  judg- 
ment itself  is  allowed  to  have  no  other  force.  And  if  the 
operation  of  such  a  judgment  be  to  appropriate  a  debt  there 
due  to  the  defendant,  and  apply  it  in  satisfaction  of  the  judg- 
ment, under  proceedings  of  foreign  attachment  or  otherwise, 
it  will  be  a  sufficient  protection  to  the  garnishee  for  the  pay- 
ment of  his  debt  in  that  mode,  provided  he  has  himself  con- 
ducted with  good  faith  and  diligence:  and  he  may  rely  upon 
the  judgment  as  conclusive  for  that  purpose,  whenever  and 
wherever  afterwards  he  may  be  called  npon  again  for  pay- 
ment: Bissell  V.  Briggs,  9  Mass.  462  [6  Am.  Dec.  88].  So  far 
as  such  judgments  can  be  supported  as  proceedings  in  rem^ 
they  are  valid  and  conclusive.  But  as  adjudication  in  per^ 
sonam,  they  are  of  no  binding  force.  This  is  the  general  rule, 
not  only  in  Massachusetts,  but  elsewhere  in  this  country: 
Bradshaw  v.  Heath,  13  Wend.  407;  Cochran  v.  Fitch,  1  Sand. 
Ch.  142;   1  Greenl.  Ev.,  sees.  541-543;  Dovmer  v.  Shaw,  22 
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N.  H.  277;  Woi>d  y.  TTalUfifon^  17  Conn.  500  [44  Am.  Dee. 
662]. 

AdjodicationB  which  stand  merely  as  proceedings  in  rm» 
cannot,  as  a  general  mle,  be  made  the  foundation  of  ulterior 
piroceedingB  in  penonoMy  so  as  to  conclude  a  party  upon  the 
fi&cts  involved.  In  most  cases  of  suits  which  are  in  their 
nature  proceedings  in  rem^  and  so  designated,  personal  or  pub- 
lic notice  to  parties  interested  is  required  to  be  given;  and 
they  are  entitled  to  appear  and  be  heard,  and  to  have  such 
rights  in  relation  to  the  proceedings  as  are  accorded  to  parties 
litigant.  Against  such  parties,  whether  they  have  actually 
appeared  or  not,  the  adjudication  is  held  to  be  conclusive  upon 
the  fiacts  which  are  made  the  ground  of  the  judgment,  when 
those  facts  are  again  brought  in  question  in  vQterior  or  collat- 
eral proceedings.  But  such  effect  is  due  to  the  fact  that  they 
were  so  made  parties  to  the  proceedings:  The  Mary^  9  Cranch, 
126,  144;  Whitney  v.  TFobA,  1  Cush.  29  [47  Am.  Dec.  690]; 
Seoii  V.  Shearman^  2  W.  Black.  977;  HoUingeworth  v.  JSar&our, 
4  Pet.  466,  474. 

When  there  appears  to  have  been  no  notice  to  the  parties 
to  be  affected,  and  no  opportunity  afforded  them  to  be  heard 
in  defense  of  their  rights,  whatever  operation  the  adjudication 
may  have  upon  the  rea,  and  however  conclusive  it  may  be  held 
for  the  protection  of  those  who  act  or  derive  rights  under  it, 
the  adjudication  itself  can  have  no  valid  operation  against 
parties  who  may  be  named  in  the  proceedings.  If  it  proceed 
to  declare  any  obligation  or  impose  any  liability  upon  such 
parties,  they  may,  in  any  subsequent  suit  to  enforce  it,  deny 
the  validity  of  the  judgment,  and  controvert  the  facts  upon 
which  it  was  based:  BoeweU  v.  Otis,  9  How.  836;  Harris  v. 
Hardeman,  14  Id.  334;  McKee  v.  McKeey  14  Pa.  St.  231. 
.  We  think  that  these  principles  apply  to  the  proceedings  of 
a  board  of  health.  Their  determination  of  questions  of  dis- 
cretion and  judgment  in  the  discharge  of  their  duties  is  un- 
doubtedly in  the  nature  of  a  judicial  decision;  and  within  the 
scope  of  the  power  conferred,  and  for  the  purposes  for  which 
the  determination  is  required  to  be  made,  it  is  conclusive.  It 
is  not  to  be  impeached  or  set  aside  for  error  or  mistake  of 
judgment;  nor  to  be  reviewed  in  the  light  of  new  or  addi- 
tional &cts.  The  officer  or  board  to  whom  such  determina- 
tion is  confided,  and  all  those  employed  to  carry  it  into  effect, 
or  who  may  have  occasion  to  act  upon  it,  are  protected  by  it, 
and  may  safely  rely  upon  its  validity  for  their  defense.    It  ii 
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in  tbis  sense  that  such  adjudications  are  often  said  to  be  con- 
clusive against  all  the  world;  and  thej  are  so,  so  far  as  the 
res  is  concerned.  The  statute  and  the  public  exigency  aie 
sufficient  to  justify  the  omission  of  previous  notice,  hearings 
and  appeal.  But  this  exigency  is  met  and  satisfied  by  the  re- 
moval of  the  nuisance.  As  a  matter  of  police  regulation,  the 
proceedings  and  the  authority  of  the  board  end  here.  When 
the  city  comes  to  seek  its  remedy  over, — to  throw  upon  some 
individual,  supposed  to  have  caused  the  nuisance,  the  ex- 
penses of  removal  which  it  has  incurred  in  the  first  instance 
as  the  representative  of  the  public, — there  seems  to  be  no  rea- 
son, founded  either  in  the  public  exigency  or  in  the  justice  o( 
the  case,  that  requires  or  warrants  the  holding  of  such  ex 
parte  adjudications  as  final  and  conclusive  to  establish  the 
fiacts  upon  which  the  claim  rests. 

It  is  said  that  this  obligation  is  imposed  upon  the  party  by 
the  express  terms  of  the  statute  as  the  direct  and  necessary 
consequence  of  a  disregard  of  the  order  from  the  board  of 
health.  If  this  were  so,  we  should  feel  obliged  to  hold  that 
no  adjudication  could  be  made  in  the  premises,  and  no  order 
issued,  until  the  parties  had  been  notified  and  heard  in  their 
defense:  Capel  v.  Child,  2  Cromp.  &  J.  558;  Bonaker  v.  Evans j 
16  Q.  B.  162.  But  we  do  not  think  that  this  is  the  efiect  of 
the  statute.  However  it  may  be  as  to  the  penalty  imposed 
upon  the  owner  or  occupant  by  section  8,  it  is  clear  that  it 
cannot  be  so  with  the  liability  incurred  under  section  10. 
That  liability  is  imposed  upon  a  class  which  does  not  cor- 
respond with  the  one  to  which  the  order  is  required  to  be  ad- 
dressed. It  differs  by  including  any  "other  person  who 
caused  or  permitted  "  the  nuisance.  No  order  is  required  to 
issue  to  such  other  person;  and  if  it  should  issue,  it  would 
1)0  without '  authority  of  law.  It  could  have  no  other  effect 
than  as  notice  to  the  party.  Actual  notice  from  the  board  of 
health  of  the  existence  of  the  nuisance  is  all  that  such  "  other 
person  "  is  entitled  to  receive.  But  notice  of  the  existence  of 
the  nuisance  does  not  put  him  in  the  position  of  a  party  to 
the  proceedings  from  which  the  adjudication  results;  and 
even  this  notice  was  not  required  in  the  earlier  statutes: 
R.  S.,  c.  21,  sec.  11. 

The  jurisdiction  necessary  to  give  validity  to  judicial  de- 
crees which  will  be  binding  in  personam  is  not  acquired  from 
the  mere  fact  of  the  presence  of  the  person  within  the  terri- 
torial limits  over  which  the  tribunal  may  exercise  jurisdiction. 
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At  common  law,  the  actual  presence  of  the  party  in  court  was 
required;  and  if  he  did  not  appear,  his  presence  was  enforced 
by  peremptory  process.  It  is  only  by  force  of  statutes  that 
judgments  may  be  entered  upon  default  after  service  of  pro- 
cess or  notice  upon  the  party:  Picquet  v.  Swan,  6  Mason,  35. 
Judgments  are  no  more  invalid  when  the  defendant  is  beyond 
the  reach  of  the  process  of  the  court  than  when,  being  within 
the  jurisdiction,  no  opportunity  is  afforded  him  to  appear  and 
defend  his  interests.  It  is  well  settled,  also,  that  where  there 
is  jurisdiction  for  a  special  purpose  only,  any  attempt  to  exer- 
cise a  general  power  will  be  void  as  to  the  excess:  BiUes  y. 
Delavan,  5  Paige,  299. 

From  the  foregoing  considerations,  we  are  led  to  construe  the 
statates  in  question  as  conferring  no  judicial  power  upon  the 
board  of  health  beyond  that  which  is  absolutely  essential  to 
the  performance  of  their  administrative  functions  for  the  ac- 
complishment of  the  end  contemplated,  to  wit,  the  summary 
abatement  of  nuisances  of  the  class  indicated.  The  absence 
of  any  provision  for  previous  notice  and  hearing,  the  summary 
execution  of  the  order  without  means  of  redress  or  relief  by 
appeal  or  otherwise  against  error  and  injustice,  would  make 
the  proceedings  violate  the  fundamental  principles  of  justice 
universally  recognized,  if  they  should  be  held  to  establish,  by 
an  unalterable  and  absolutely  conclusive  decree,  the  personal 
liability  of  the  parties  who  might  be  named  by  the  board  of 
health  as  having  caused  or  permitted  the  nuisance.  We  can- 
not yield  to  a  construction  which  would  lead  to  such  results. 
By  the  narrower  construction  which  we  have  indicated,  the 
statute  will  have  its  full  and  effective  operation  as  a  police 
regulation,  while  parties  who  are  charged  with  responsibility 
for  the  expenses  incurred  will, not  be  deprived  of  that  full 
opportunity  of  defense  which  is  essential  to  the  due  adminis- 
tration of  justice  in  whateyer  form  of  judicial  proceding  it  may 
be  undertaken. 

The  record  of  proceedings  of  the  board  of  health  is  compe- 
tent evidence  in  the  present  case  for  some  purposes.  It  proves 
the  fact  that  such  proceedings  were  had,  which  is  a  necessary 
preliminary  step.  So  far  as  the  proceedings  were  within  and 
in  accordance  with  the  authority  and  duties  of  the  board,  they 
are  entitled  to  the  presumption  that  whatever  was  done  was 
rightly  done;  and  may  be  held  as  prima  facie  evidence  of  the 
existence  of  a  nuisance  which  warranted  the  board  of  health 
in  taking  action  and  incurring  expense  for  its  removal.    Bat 
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it  is  not  eviuence  that  the  nuisance  was  caused  hj  the  defend- 
ants in  the  manner  stated,  or  in  any  manner;  and  all  the  facts 
upon  which  it  is  sought  to  charge  the  defendants  with  lia- 
bility are  open  to  be  tried  and  determined  by  the  proofii  in  the 
case. 
The  case  will  therefore  stand  for  triaL 


All  iNDrvmuAL  Riqbtb  of  PBOPBaTT  abb  Subjict  to  Poligx  Beov- 
LATIONS:  Blair  v.  Forehand,  100  Maas.  140;  Sofder  v.  Trinity  CIturchj  109  Id. 
22;  Lotoell  v.  CUy  qf  Boston,  111  Id.  467;  Bancroft  v.  City  of  Cambridge,  126 
Id.  441;  Nickanon  v.  Viiy  qf  Boalon,  131  Id.  308,  all  citing  the  principal  case. 

PUBUO  NuiSANGB  MAT  BK  SoMMABiLY  RsMOTED:  Hart  V.  Mayor  etc  qf  Al- 
bany, 24  AnL  Dec  165.  Snnunary  proceedings,  without  the  nsoal  forms  of  a 
r^ular  jndidal  trial,  have  often  been  held  valid  as  falling  within  the  police 
powers  of  the  government:  McKibbin  v.  Fort  Smiih,  35  Ark.  359,  citing  the 
principal  case. 

Thb  FRiNdPAL  CA8X  IS  ALSO  CTTSD  in  ffosbeU  V.  CUy  qf  New  Bee^ford,  108 
Mass.  215,  to  the  point  that  if  the  owner  of  a  dock  suffers  filth  to  accumulate 
therein  to  such  an  amount  as  to  create  a  nuisance  prejudicial  to  the  publio 
health,  the  municipal  authorities  may  perhaps  be  authorized  to  remove  such 
nuisance  by  filling  up  the  dock,  or,  by  proper  proceedings  as  a  board  of  health, 
compel  the  owner  to  remove  it;  in  City  of  Taunton  v.  Taylor,  116  Id.  262,  to 
the  point  that  the  board  of  health  of  a  city  may,  under  the  General  Statutes, 
chapter  26,  for  the  purpose  of  preventing  the  exercise  of  any  trade  in  viola- 
tion of  its  order,  bring  a  suit  in  the  name  of  the  city  without  special  author- 
ity; in  City  of  Taunionr,  Taylor,  116  Id.  261,  as-diffisring  from  a  suit  in 
equity  to  restaun  the  exercise  of  an  offensive  trade  in  violation  of  an  order 
of  the  board  of  health  of  a  city;  in  Oraee  v.  Boardqf  Health,  136  Id.  497,  to 
tiie  point  that  assessments  upon  land  can  lawfully  be  made  for  expenses 
incurred  by  a  board  of  health  only  when  the  statute  which  authorizes  them 
has  been  substantially  complied  with;  in  Spring  v.  Inhabitants  qfHyde  Pari, 
137  Id.  555,  to  the  point  that  while  tiie  General  Statutes,  chapter  26,  do  not 
provide  in  terms  by  whom  the  expenses  of  boards  of  health  of  cities  and 
towns  are  authorized  to  incur  are  to  be  paid,  or  the  contracts  they  are  aa- 
thorized  to  make  are  to  be  performed,  it  is  neoaesaiily  implied  that  when 
expenses  are  incurred,  or  contracts  are  made,  within  the  lawful  scope  of  their 
authority,  the  city  or  town  is  liable  therefor;  in  Brigham  v.  Fayerweather, 
140  Id.  413,  to  the  point  that  these  judgments,  such  as  sentences  of  prize 
courts,  to  which  the  greatest  effect  has  been  given  in  collateral  proceedings, 
are  oondnsive  evidence  of  the  facts  upon  which  they  proceed  only  against 
parties  who  are  entitled  to  be  heard  before  they  are  rendered;  and  it  is  re- 
ferred to  in  Dooley  v.  Potter,  140  Id.  52;  on  the  point  that  a  stranger  to  an 
action,  who  may  have  no  notice  of  it^  and  no  right  to  be  heard  in  it,  is  not 
CQDclnded  by  it;  and  distinguished  in  Train  v.  Boston  Disif^eeting  Co,,  144 
Id.  630,  as  belonging  to  that  dass  of  cases  where  trades  otherwise  lawful 
beoom«  nuiinowi  by  the  offiansive  or  filthy  maniMr  in  which  they  are  ooiii 
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rtt  Uabsackusbttb,  408.] 

ImTDITOB  OB  DlBOOVKRER  OF  SSCBET  PbOGBBS  OF  MAajJWMJrUttM,  WlUlUgt 

Patemtablb  or  not,  has  Propertt  THSSEor  Which  Equitt  wnj 
FaoTicr  against  one  who,  in  violation  of  oontnct  and  breach  of  oonfl- 
dence,  undertakes  to  apply  it  to  his  own  nse,  or  to  disclose  it  to  third 
persons,  and  as  against  third  persons  having  notice  of  saeh  relational 
although  he  may  not  have  an  exclusive  right  to  it  as  against  the  public^ 
or  against  those  who  in  good  faith  acquire  knowledge  of  it. 
Salaby  Agbebd  to  be  Paid  Emploteb  is  Suffioibiit  Coksidiebation  for 

HIS  PbOMISB  hot  to  DiSGLOSB   EmPLOTBB's    iNvicinTOHS  AND  DlSOOT- 

bbdes  as  well  as  for  his  promise  to  serve  as  engineer,  where  the  employee 
agreed  to  serve  the  employer  as  engineer  in  his  factory,  and  particularly 
in  the  construction  and  running  of  the  machineiy,  and  not  to  give  any 
person  information  directly  or  indirectly  in  r^ard  to  any  portion  of  the 
machinery,  and  by  aU  means  in  his  power  to  prevent  othen  from  obtain* 
ing  any  information  in  regard  to  it  such  as  would  enable  them  to  use  it| 
and  the  employer  agreed  to  pay  the  employee  an  annual  salary  **  in  full 
compensation  for  the  above-described  services." 

EmPLOTEX's  AqBXEMBNT  NKVBB  to  DiSOLOSB  EmFLOTBB'b  ImVBHTIOHB  ABU 

DzaoovxBiza  Confidbntiallt  Impabtbd  to  Him  will  bx  Enfobckd 
IB  Equrrr,  although,  perhaps,  the  employee's  agreement  to  serve  as  en* 
gineer  may  not  be  specifically  enforced. 

AUiEGATiONa  OF  BiLL  IN  EQumT  MUST  BB  Taben  AS  Tbub  oo  dBomzTer. 

Sbqbbt  OF  Tbadb  OB  Manufactobb  does  NOT  L06B  ITS  Okabacteb  a& 
8uoH  by  being  confidentially  disclosed  to  agents  or  servants,  withaat 
whose  assistance  it  could  not  be  made  of  any  value. 

Inyxntob  OB  Oisoovbbeb  of  Secbet  Pbocess  of  Manuvaoititbb  is  Nomi 
the  Less  Entitled  to  Pbotbotion  against  those  who,  in  or  widi 
knowledge  of  violation  of  contract  and  breach  of  confidence,  undertake 
to  diBcloee  it  or  to  reap  the  benefit  of  it,  from  the  fact  that  the  process  11 
liable  to  be  inspected  by  the  assessor  of  internal  revenue  or  other  public 
officer,  or  from  the  danger  of  divulging  the  secret  in  the  oourse  of  a 
judicial  investigation. 

BzaoDTOBs  OF  Inventob  OB  DisoovBBXB  OF  Sbobxt  Pboobss  of  Mabufao- 
TI7BB  SucoBED  TO  HIS  RIGHTS,  and  may  maintain  a  bill  in  equity  to  pr»- 
yeni  its  disclosure  in  violation  of  contract  and  breach  of  confidence. 

Bill  in  equity  by  Francis  Peabody  against  John  R.  Norfolk. 
The  complainant  alleged  that  he  had  been  for  some  time 
secretly  engaged  in  inventing  and  adapting  machinery,  and 
originating  and  perfecting  a  process  to  manufacture  gunny- 
cloth  from  jute  butts,  and  had  succeeded  in  perfecting  ma- 
chinery and  a  process  to  do  so  profitably,  such  a  manufiu^ture 
having  never  before  been  attempted,  so  far  as  he  knew;  that 
thereupon  he  built  a  large  factory  to  carry  on  such  manufac- 
ture, and  filled  it  with  such  machinery;  that  he  entered  into 
a  contract  with  the  defendant  by  which  the  defendant  agreed 
to  serve  the  complainant  as  engineer  in  the  factory,  so  far  as 
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required,  and  particularly  in  the  construction  and  running  of 
the  machinery,  and  not  to  give  any  third  person  information 
directly  or  indirectly  in  regard  to  any  portion  of  the  ma- 
chinery, but  to  '^  consider  all  of  said  machinery  as  sacred,  to 
be  used  only  for  the  benefit  Of  said  Peabody  or  his  assigns, 
and  by  all  the  means  in  his  power  prevent  otiier  persons  from 
obtaining  any  information  in  regard  to  it  such  as  would  en- 
able them  to  use  it,"  and  the  complainant,  on  his  part,  agreed 
to  pay  the  defendant  a  certain  annual  salary  "  in  full  com- 
pensation for  the  above-described  services";  that  thereafter 
the  defendant  left  his  employment  with  the  complainant,  and 
had  mado  arrangements  with  persons  unknown  to  the  com- 
plainant to  build  another  factory  for  the  manufacture  of 
gunny-cloth  from  jute  butts,  and  to  furnish  these  persons  with 
machinery  to  be  built  on  the  models  of  the  machinery  of  the 
complainant,  to  impart  to  them  the  complainant's  secret  pro- 
cess of  manufacturing,  and  to  aid  and  assist  them  in  manufac- 
turing by  that  process;  and  that  the  defendant  had  taken  the 
original  drawings,  or  copies  thereof,  of  the  machinery  from  the 
possession  of  the  complainant,  and  intended  to  use  them  in 
carrying  out  his  arrangements.  The  bill  prayed  for  an  in- 
junction to  restrain  the  defendant  from  carrying  out  such 
arrangements,  or  communicating  to  any  person  any  knowl- 
edge of  the  machinery  and  process,  and  to  compel  him  te 
return  the  drawings  or  copies.  An  injunction  was  issued  in 
conformity  with  the  prayer  of  the  bill.  Afterwards,  the  com- 
plainant filed  a  supplemental  bill,  alleging  that  he  had  since 
discovered  that  James  P.  Cook  was  one  of  the  persons  with 
whom  the  defendant  had  made  his  arrangements,  and  that  he 
had  notice  of  the  relations  between  the  complainant  and  the 
defendant.  The  bill  prayed  for  a  similar  injunction  against 
Cook.  Cook  filed  a  general  demurrer.  Pending  the  proceed- 
ings, the  complainant  died,  and  his  executors  carried  on  the 
suit. 

W.  C.  EndieoU^  for  the  plaintiffs. 
/.  A.  OiUiSj  for  the  defendant  Cook. 

By  Court,  Gray,  J.  It  is  the  policy  of  the  law,  for  the  ad- 
vantage of  the  public,  to  encourage  and  protect  invention  and 
commercial  enterprise.  If  a  man  establishes  a  business  and 
makes  it  valuable  by  his  skill  and  attention,  the  good-will  of 
that  busineBa  la  recognized  by  the  law  as  property.    If  he 
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adopts  and  ptxblicly  uses  a  trade-mark,  he  has  a  remedy, 
either  at  law  or  in  equity,  against  those  who  undertake  to  use 
it  without  his  permission.  If  he  makes  a  new  and  useful  in- 
ventiou  of  any  machine  or  composition  of  matter,  he  may, 
upon  filing  in  a  public  office  a  description  which  will  enable 
an  expert  to  understand  and  manufacture  it,  and  thus  afford- 
ing to  all  persons  the  means  of  ultimately  availing  themselves 
of  it,  obtain  letters  patent  from  the  government  securing  to 
him  its  exclusive  use  and  profits  for  a  term  of  years.  If  he 
invents  or  discovers,  and  keeps  secret,  a  process  of  manufsic- 
ture,  whether  a  proper  subject  for  a  patent  or  not,  he  has  not, 
indeed,  an  exclusive  right  to  it  as  against  the  public,  or  against 
those  who  in  good  faith  acquire  knowledge  of  it;  but  he  has  a 
property  in  it,  which  a  court  of  chancery  will  protect  against 
one  who  in  violation  of  contract  and  breach  of  confidenoe 
undertakes  to  apply  it  to  his  own  use,  or  to  disclose  it  to  third 
persons.  The  jurisdiction  in  equity  to  interfere  by  injunction 
to  prevent  such  a  breach  of  trust  when  the  injury  would  be 
irreparable  and  the  remedy  at  law  inadequate,  is  well  estab- 
lished by  authority. 

In  the  earliest  reported  case  of  this  class.  Lord  Eldon,  indeed, 
refused  to  grant  an  injunction  against  imparting,  in  violation 
of  an  agreement,  the  secret,  not  only  of  a  patent  which  had 
been  obtained  and  had  expired,  and  which  the  whole  public 
was  therefore  entitled  to  use,  but  also  that  of  making  a  cer- 
tain kind  of  pills  for  which  no  patent  had  been  procured,  and 
stated  as*a  reason  for  the  latter  that  if  the  art  and  method  of 
preparing  them  was  a  secret,  the  court  could  not,  without 
having  it  disclosed,  ascertain  whether  it  had  been  infringed: 
Newbery  v.  JameSj  2  Mer.  446.  But  the  same  learned  chan- 
cellor afterwards  considered  the  general  question  as  still  an 
open  one,  whether  a  court  of  equity  would  restrain  a  party 
from  divulging  a  secret  in  medicine,  which  was  not  protected 
by  patent,  but  which  he  had  promised  to  keep;  and  in  such 
a  case  dissolved  an  injunction  of  the  vice-chancellor  upon  the 
sole  ground  that  the  defendant  made  affidavit  that  the  secret 
was  not  derived  from  the  plaintiff:  WiUiama  v.  WiUiamef  8 
Id.  157.  And  in  a  later  case  he  unhesitatingly  granted  an 
injunction  against  one  who,  by  the  terms  of  his  agreement 
with  the  plaintiff,  was  not  to  be  instructed  in  the  secret,  and 
who  had  obtained  a  knowledge  of  it  by  a  breach  of  trust: 
Yavatt  V.  Winyard,  1  Jacob  &  W,  894. 

Sir  John  Leach  decreed,  in  one  case,  specific  perfinrmanoe  of 
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an  agreement  by  a  trader  to  sell  the  good-will  of  a  business 
and  the  exclusive  use  of  a  secret  in  dyeing;  and  in  another, 
an  account  of  the  profits  of  a  secret  for  making  a  medicine 
against  a  son  of  the  inventor,  holding  it  in  trust  for  his  brothers 
and  sisters:  Bryson  v.  Whitehead^  1  Sim.  &  St.  74;  Oreen  v. 
Folgham,  1  Id.  398. 

In  a  more  recent  case,  Morison,  the  inventor  and  sole  pro- 
prietor of  a  medicine  for  which  no  patent  had  been  obtained, 
entered  into  partnership  with  Moat,  to  whom  he  communicated 
the  secret  of  making  the  medicine,  but  did  not  make  the  secret 
a  part  of  the  assets  of  the  partnership,  and  reserved  it  to  him- 
self as  against  all  other  persons,  and  Moat  covenanted  not  to 
reveal  it  to  any  person  whomsoever;  by  subsequent  agreement, 
Morison's  sons  and  a  son  of  Moat  were  admitted  as  partners  in 
the  business,  and  the  secret  was  surreptitiously  obtained  from 
Moat  by  his  son.  After  the  death  of  both  the  original  parties, 
on  a  bill  brought  by  Morison's  sons,  who  were  also  legatees  of 
the  secret,  against  Moat's  son,  Vice-Chancellor  Turner,  in  an 
elaborate  judgment  reviewing  all  the  English  authorities, 
granted  an  injunction  restraining  the  defendant  from  using 
the  secret  in  any  manner  in  compounding  the  medicine;  and 
refused  to  restrain  him  from  communicating  the  secret,  simply 
for  want  of  any  allegation  or  evidence  of  an  intention  to  com- 
municate it:  Morison  v.  Moatj  9  Hare,  241.  The  defendant 
appealed,  but  the  order  was  affirmed;  and  Lord  Cran worth, 
delivering  the  opinion  of  the  court  of  appeal,  said:  ^'The  prin- 
ciples that  were  argued  in  this  case  are  principles  really  not 
to  be  called  in  controversy.  Tbere  is  no  doubt  whatever  that 
when  a  party  who  has  a  secret  in  trade  employs  persons  under 
a  contract  express  or  implied,  or  under  duty  express  or  im- 
plied, those  persons  cannot  gain  the  knowledge  of  the  secret 
and  then  set  it  up  against  their  employer:  Morison  v.  Moat^  21 
L.  J.,  N.  S.,  c.  248. 

Mr.  Justice  Story  states  the  doctrine  in  the  broadest  terms, 
that  "  courts  of  equity  will  restrain  a  party  from  making  a 
disclosure  of  secrets  communicated  to  him  in  the  course  of  a 
confidential  employment;  and  it  matters  not,  in  such  cases, 
whether  the  secrets  be  secrets  of  trade  or  secrets  of  title,  or 
any  other  secrets  of  the  party  important  to  his  interests":  2 
Story's  Eq.  Jur.,  sec.  952.  In  this  court,  it  is  settled  that  a 
secret  art  is  a  legal  subject  of  property;  and  that  a  bond  fot  a 
conveyance  of  the  exclusive  right  to  it  is  not  open  to  the  ob- 
jection of  being  in  restraint  of  trade,  but  may  be  enforced  by 


668  Pbabody  v.  Nobfolk.  [Mass 

action  at  law,  and  requires  the  obligor  not  to  diynlge  the 
secret  to  any  other  person:  Viekery  y.  Welchj  19  Pick.  523; 
Taylor  v.  Blanchard,  13  Allen,  373,  374.  In  Jarvia  v.  Peck,  10 
Paige,  118,  such  a  bond  was  held  valid  in  equity.  And  by  the 
General  Statutes,  chapter  113,  section  2,  this  court  has  not 
only  jurisdiction  in  equity  of  suits  for  enforcing  and  regulating 
the  execution  of  triiBts,  or  for  the  specific  performance  of  writ- 
ten contracts  by  and  against  either  party  and  his  representa- 
tives and  assigns,  but  also  full  equity  jurisdiction,  according 
to  the  usage  and  practice  of  courts  of  equity,  in  all  other  caeee 
where  there  is  not  a  plain,  adequate,  and  complete  remedy  at 
law. 

The  contract  between  Peabody  and  Norfolk  was,  on  the  part 
of  Norfolk,  to  serve  Peabody  as  engineer  in  his  jute  factory  so 
far  as  required,  and  particularly  in  the  construction  and  run- 
ning of  the  machinery,  and  not  to  give  any  third  person  in- 
formation, directly  or  indirectly,  in  regard  to  any  portion  of 
the  machinery,  but  to  *' consider  all  of  said  machinery  as 
sacred,  to  be  used  only  for  the  benefit  of  said  Peabody  or  his 
assigns,  and  by  all  means  in  his  power  prevent  other  persons 
from  obtaining  any  information  in  regard  to  it  such  as  would 
enable  them  to  use  it ";  and  on  the  part  of  Peabody,  to  pay 
Norfolk  an  annual  salary ''  in  full  compensation  for  the  above- 
described  services,"  provided  he  should  render  his  servicee 
acceptable  to  Peabody  as  he  had  theretofore,  and  Peabody  or 
his  assigns  should  continue  the  business  of  manu£Bu:turing 
jute  goods.  The  "  above-described  services  "  clearly  include, 
not  only  the  affirmative  promise  to  serve  as  an  engineer,  but 
the  negative  promise  not  to  disclose  the  secret,  and  to  do  his 
best  to  conceal  it;  and  the  salary  is  a  legal  and  sufficient  con- 
sideration for  all  the  agreements  of  Norfolk. 

The  plaintiffs  do  not  ask  for  specific  performance  of  Nor- 
folk's promise  to  serve  as  engineer.  It  is  therefore  unneces- 
sary to  consider  whether  that  promise  is  limited  in  point  of 
time  or  determinable  at  pleasure,  or  is  capable  of  being  spe- 
cifically enforced.  Whatever  may  be  the  limit  or  effect  of  hit! 
obligation  to  serve,  he  is  bound  by  his  contract  never  to  dis- 
close the  secret  confidentially  imparted  to  him  during  the  tenn 
of  his  actual  service.  And  this  part  of  his  agreement  may  be 
specifically  enforced  in  equity,  even  if  the  other  part  could  not: 
Lumley  v.  Wagner^  1  De  Gtex,  M.  &  Q.  604. 

The  bill  alleges  that  the  invention  and  the  process  of  manu- 
fjEusture  have  been  kept  secret,  and  that  the  secret  is  the  prop- 
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erty  of  the  original  plaintiff,  and  of  great  value  to  him,  and 
WBLB  confidentially  imparted  to  Norfolk;  and  on  demurrer  these 
allegations  must  be  taken  to  be  true.  Although  the  process 
is  carried  on  in  a  large  factory,  the  workmen  may  not  under- 
dtand  or  be  intrusted  with  the  secret,  or  may  have  acquired  a 
knowledge  of  it  upon  the  like  confidence.  A  secret  of  trade 
or  manufacture  does  not  lose  its  character  by  being  confiden- 
tially disclosed  to  agents  or  servants,  without  whose  assistance 
it  could  not  be  made  of  any  value.  Even  if,  as  is  argued  in 
support  of  the  demurrer,  the  process  is  liable  to  be  inspected 
by  the  assessor  of  internal  revenue  or  other  public  officer,  the 
owner  is  not  the  less  entitled  to  protection  against  those  who, 
in  or  with  knowledge  of  violation  of  contract  and  breach 
of  confidence,  undertake  to  disclose  it  or  to  reap  the  benefit  of 
it.  The  danger  of  divulging  the  secret  in  the  course  of  a 
judicial  investigation  affords,  in  our  opinion,  no  satisfactory 
reason  why  a  court  of  equity  should  refuse  all  remedy  against 
the  wrong-doers. 

The  supplemental  bill  alleges,  and  the  demurrer  admits, 
that  Cook,  with  notice  of  the  relations  between  Peabody  and 
Norfolk,  has  made  arrangements  to  have  the  secret  communi- 
cated to  him  by  Norfolk,  and  together  with  him  to  use  it  for 
their  own  benefit.  Upon  such  a  state  of  facts.  Cook  has  no 
better  equity  than  Norfolk. 

The  executors  of  the  will  of  the  original  plaintiff  succeed 
to  his  rights,  and  appear  on  the  allegations  of  the  bills  to  be 
entitled  to  the  relief  prayed  for:  Morison  v.  Moatj  above  cited. 

Demurrer  overruled. 


Imvxntor  or  Disooverkr  or  Tradb  Secret,  whether  will  be  Pro- 
rECTEB  nr  Equttt.  — Although  the  early  cases  of  Nneberp  v.  Jwmb^  2  Mer. 
A46,  and  WUliama  v.  Williams,  3  Id.  157,  left  the  question  in  doabt  whether 
equity  would  in  any  cajse  afford  protection  to  an  inventor  or  discoverer  of  a 
trade  secret,  which  was  not  protected  by  letters  patent,  the  doctrine  is  now 
well  settled  that  one  who  invents  or  discovers  a  secret  process  of  manufacture, 
whether  patenable  or  not,  will  be  protected  in  equity  against  one  who,  in 
violation  of  contract  and  breach  of  confidence,  or  through  fraud,  undertakes 
bo  apply  it  to  his  own  use,  or  to  disclose  it  to  third  persons:  Kerr  on  Injunc- 
tions, 440;  2  High  on  Injunctions,  sec.  1108;  TovaU  v.  Winyard,  1  Jacob  k 
W.  394;  Morison  v.  Moat,  9  Hare,  241;  affirmed  in  21  L.  J.  Ch.  248;  Jamea 
7,  Jamea,  L.  R.  13  Eq.  421,  424;  Salomon  v.  Htrtsb,  40  N.  J.  £q.  400,  402, 
siting  the  principal  case;  but  on  the  other  hand,  one  who  has  without  a 
breach  of  trust,  fraud,  or  the  like,  become  acquainted  with  the  mede  of  com- 
pounding a  secret  unpatented  preparation,  may  make  and  seU  the  article, 
provided  that  in  so  doing  he  does  not  lead  the  public  to  suppose  that  it  is  the 
manuf  aotnre  of  the  original  disoovereTf  or  of  the  Utter's  suooenon  in  bui* 
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ness:  Kerr  on  InjiinctiQiu,  441;  James  v.  Josmb^  L.  R.  13  Eq.  421;  MoMaatm 
▼.  Thorley'a  CaUle  Food  Co,,  L.  R.  6  Gh.  574. 

An  nnlimited  restriction  as  to  the  nse  of  a  trade  secret  is  not  within  th* 
principle  that  contracts  in  general  restraint  of  trade  are  void:  Note  to  Angkr 
y.  Webber,  92  Am.  Deo.  763;  Morse  Twiet  Drill  eU.  Co.  v.  Morm,  103  Maaa. 
75;  S.  C,  4  Am.  Rep.  516;  and  see  Florence  8.  M.  Co,  v.  Orooer  and  Bater 
B*  M.  Co.,  110  Mass.  11,  all  citing  the  prindpsl  case. 


Cunningham  v.  Beabdon. 

r96  Massachusitts,  688.J 

ExnuuND  m  Liablx  io&  Rxabonabls  Exfensbs  or  Wira's  FunaAL^  wiil^ 
ont  notice  of  her  death,  if  he,  by  his  cruelty,  oompek  her  to  lea^e  hini» 
and  makes  no  provision  for  her  afterwards,  and  she  dies  while  so  apart. 

Contract  on  an  account  annexed  for  board  and  lodging 
furnished  to  the  defendant's  wife,  and  money  paid  for  her 
funeral  expenses.  From  the  agreed  statement  of  facts  it  ap- 
peared that  the  defendant's  wife,  by  his  cruelty,  was  com- 
pelled to  leave  him.  She  boarded  and  lodged  with  the 
plaintiff  for  several  months.  When  she  died,  the  plaintiff 
provided  a  suitable  and  reasonable  burial,  without  giving  the 
defendant  notice  of  her  death.  The  defendant,  although  able^ 
had  refused  to  provide  for  his  wife's  support  after  she  lefl 
him.  The  defendant  did  not  contest  the  items  as  to  board 
and  lodging,  but  refused  to  reimburse  the  plaintiff  for  the 
funeral  expenses.  The  court  gave  judgment  for  the  plaintiff 
for  the  full  amount  of  the  account,  and  the  defendant  ap- 
pealed. 

E,  J.  Sherman  and  J.  K,  TarboXj  for  the  plaintiff. 

D.  SaunderSj  Jr,j  and  C,  Sawnders^  for  the  defendant. 

By  Court,  Hoar,  J.  The  husband  who,  by  his  cruelty,  com- 
pels his  wife  to  leave  him  is  considered  by  the  law  as  giving 
her  thereby  a  credit  to  procure  necessaries  on  his  account,  and 
is  responsible  to  any  person  who  may  furnish  her  with  them. 
This  responsibility  extends  not  only  to  supplies  furnished  her 
while  living,  but  to  decent  burial  when  dead.  Its  origin  is  not 
merely  and  strictly  from  the  law  making  her  his  agent  to  pro- 
cure the  articles  of  which  she  stands  in  need.  If  it  were  so, 
the  consequence  would  follow  for  which  the  defendant  con- 
tends, —  that  the  agency  would  end  with  the  life  of  the  agent. 
But  it  is  rather  an  authority  to  do  for  him  what  law  and  duty 
require  him  to  do,  and  which  he  neglects  or  refuses  to  dp  for 
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himself;  and  is  applicable  as  well  to  supplies  famished  to  the 
wife  when  she  is  sick,  insensible,  or  insane,  and  to  the  care  of 
her  lifeless  remains,  as  to  contracts  expressly  made  by  her. 

Nor  is  any  notice  to  him  requisite  in  order  to  charge  him 
for  her  funeral  expenses,  any  more  than  for  necessaries  to  sus- 
tain life.  The  burden  is  on  the  plaintiff  in  either  case  to 
prove  the  existence  of  the  necessity,  and  that  the  husband  has 
failed  to  make  provision  for  it.  But  when  this  is  established, 
nothing  more  is  needed  to  create  the  liability;  and  it  would 
seem  to  be  an  idle  ceremony  to  give  notice  of  his  wife's  death 
to  a  man  who  had  refused  her  the  means  of  sustaining  life. 
The  responsibility  for  funeral  expenses  is  not  a  new  and  dis- 
tinct cause  of  action,  differing  in  kind,  or  in  the  rules  by 
which  it  is  created,  but  an  incident  to  the  obligation  to  fur- 
nish bodily  support. 

Judgment  for  the  plaintiff  for  the  full  amoux^t  claimed. 


Husband's  LiABiLiry  for  Wife's  Nbobssardss:  See  Morriaon  v.  Holt^  SO 
Am.  Dec.  120,  aud  note  coUecting  prior  cases;  CariwrigM  v.  BaU^  79  Id.  759. 
The  ground  of  the  husband's  liability  is,  that  it  is  his  duty  to  niake  suitable 
provision  for  his  wife,  and  if  he  neglects  to  do  so,  she  has  a  right  to  procure 
upon  his  credit  such  necessaries  as  it  is  his  duty  to  supply  her:  Raynea  v. 
Bennett,  1 14  Mass.  428,  citing  the  principal  case.  On  the  same  principle,  it 
is  the  husband's  right  and  duty  to  bury  his  deceased  wife:  Weld  ▼.  WiiOser, 
130  Id.  423y  citing  the  principal  case. 


Hurley  v.  Brown. 

[98  Hassachtsbtts,  MS.] 

FoBM  or  Memorandum  Required  bt  Statute  or  Frauda  is  Immatbriai^ 
if  its  contents  adequately  set  forth  the  agreement. 

PRXSUMFTION    ExiSTS    THAT    DeSCRIFTION  WhICH    AoTUALLT  Ck>RRESPONDfl 

WITH  Estate  Owned  bt  Contraciino  Party  is  Intended  to  Apply 
to  that  particular  estate,  although  couched  in  such  general  terms  as  to 
agree  equally  well  with  another  estate  not  owned,  especially  where  the 
contracting  party  is  a  married  woman,  whose  contract  could  have  no 
validity  except  so  far  as  it  related  to  her  separate  property  actually 
owned  by  her  at  the  time. 
Memorandum  Describes  Property  with  Sufficient  Certainty  to  Sat- 
isfy Statute  or  Fruads,  and  to  enable  the  contract  to  be  specifically 
performed,  where  it  is  of  "  a  house  and  lot  of  land  situated  on  Amity 
Street^  Lynn,  Mass.";  and  parol  evidence  is  admissible  to  apply  the  de- 
■aription  to  a  house  and  lot  on  such  street^  owned  by  the  vendor  at  the 
time  the  memorandum  was  signed. 
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Bill  in  equity  by  John  and  Michael  Hurley  for  the  Bpecific 
performance  of  a  contract  made  by  the  defendant,  Ann  Brown, 
and  her  husband,  James  Brown,  to  convey  the  wife's  separate 
property.  The  contract  was  evidenced  by  the  following  re- 
ceipt, signed  by  husband  lind  wife:  "  Lynn,  April  14,  1886. 
$50.  Received  of  John  and  Michael  Hurley  the  sum  of  fifty 
dollars  in  part  payment  of  a  house  and  lot  of  land  situated 
on  Amity  Street,  Lynn,  Mass.  The  full  amount  is  $1,700. 
This  bargain  is  to  be  closed  inside  of  ten  days  from  date 
hereof."  The  answer  denied  that  the  receipt  was  a  sufficient 
memorandum  in  writing  to  take  the  case  out  of  the  statute  of 
frauds.  James  Brown  died  while  the  suit  was  pending.  It 
was  proved  that  the  defendant  was  seised  of  the  land  de- 
scribed in  the  bill,  as  her  separate  estate,  and  that  she  owned 
no  other  real  estate  on  Amity  Street.  The  case  was  reported 
for  the  determination  of  the  full  court. 

S,  B.  IveSy  Jr.,  and  S.  Lincoln,  Jr,,  for  the  plaintifb. 
J.  C.  Perkins,  for  the  defendant. 

By  Court,  Foster,  J.  This  is  a  bill  in  equity  for  the  spe- 
cific performance  of  a  contract  made  by  a  husband  and  wife 
to  convey  her  separate  property. 

The  alleged  agreement  is  contained  in  a  receipt  given  for 
part  payment  of  the  purchase-money.  This  is  no  objection 
to  its  validity.  The  form  of  the  memorandum  is  immaterial, 
if  its  contents  adequately  set  forth  the  agreement:  Barry  v. 
Combe,  1  Pet.  640;  Evans  v.  Prothero,  2  Macn.  &  G.  322.  In 
this  case  the  paper  was  signed  by  both  of  the  parties  sought 
to  be  charged,  and  the  only  objection  made  to  it  is,  that  the 
premises  to  be  conveyed  are  not  sufficiently  described.  It  is 
conceded  to  be  in  legal  efiect  a  contract  to  convey  "  a  house 
and  lot  of  land  situated  on  Amity  Street,  Lynn,  Mass."  And 
the  question  is,  whether  such  a  description  is  void  for  un- 
certainty. 

The  strength  of  the  argument  against  its  validity  is,  that  no 
particular  house  and  lot  are  thereby  identified;  that  the  terms 
would  be  satisfied  by  the  conveyance  of  any  house  and  lot  on 
that  street;  and  that  parties  may  enter  into  a  binding  agree- 
ment to  convey  real  estate  which  they  do  not  own. 

But  this  view  leaves  out  of  sight  some  important  considera- 
tions. Mrs.  Brown,  being  a  married  woman,  was  incapable  of 
binding  herself  personally  by  a  common  contract.    Her  prom- 
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ise  could  have  no  validity  except  bo  far  as  it  related  to  her 
separate  property  actually  owned  by  her  at  the  time.  This 
circumstance  is  of  weight  in  determining  whether  this  agree- 
ment referred  indefinitely  to  any  estate  on  Amity  Street,  or 
definitely  to  some  one  which  the  wife  might  make  a  valid 
contract  to  convey.  It  is  true  that  an  agreement  may  be 
made  to  sell  an  estate  which  the  vendor  does  not  own,  and 
he  may  be  liable  in  damages  at  law  for  failing  to  perform  it 
But  specific  performance  in  equity  would  not  be  decreed  in 
favor  of  a  vendor  who  at  the  time  of  the  bargain  was  not  the 
owner  of  the  estate  which  was  the  subject  thereof,  or  had  not 
the  power  to  become  the  owner  by  legal  or  equitable  proceed- 
ings: Tendring  v.  London^  3  Eq.  Cas.  Abr.  680;  Mortlock  v. 
BuUer,  10  Ves.  316;  Pipkin  v.  JameSj  1  Humph.  326  [34  Am. 
Dec.  662]. 

We  think  that  the  presumption  is  strong  that  a  description 
which  actually  corresponds  with  an  estate  owned  by  the  con- 
tracting party  is  intended  to  apply  to  that  particular  estate, 
although  couched  in  such  general  terms  as  to  agree  equally 
well  with  another  estate  which  he  does  not  own.  This  would 
be  apparent  if  the  memorandum  related  to  personal  property. 
For  example,  if  a  man  made  a  written  bargain  to  sell  "  a 
horse,"  and  he  then  owned  one  horse  only,  we  suppose  that  no 
one  would  doubt  that  the  contract  was  to  be  construed  to  re- 
late to  that  particular  animal.  This  court  has  decreed  spe- 
cific performance  of  an  agreement  to  convey  "  fifty  shares  of 
Providence  and  Worcester  railroad  stock,"  a  description  which 
does  not  identify  any  specific  shares:  Todd  v.  Ta/t,  7  Allen, 
371.  No  more  particular  description  is  necessary  under  the 
statute  of  frauds,  in  a  contract  for  the  sale  of  real  estate,  than 
in  one  relating  to  personal  property.  In  each,  to  constitute  a 
bargain  and  sale,  or  a  contract  which  will  be  specifically  en- 
forced in  equity,  the  subject-matter  thereof  must  be  identified. 

In  a  deed,  the  words  of  description  are,  of  course,  intended 
to  relate  to  an  estate  owned  by  the  grantor.  And  in  our  opin- 
ion, this  is  also  the  presumption  in  construing  a  contract  for  a 
future  conveyance.  If  the  party  who  enters  into  the  agree- 
ment in  fact  owns  a  parcel  answering  to  the  description,  and 
only  one  such,  that  must  be  regarded  as  the  one  to  which  the 
description  refers.  With  the  aid  of  this  presumption,  the 
words  ^^  a  house  and  lot "  on  a  street  where  the  party  who 
uses  the  language  owns  only  one  estate  are  as  definite  and 
precise  as  the  words  ''my  house  and  lot"  would  be, — a  de- 
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scription  the  sufficiency  of  which  has  been  placed  beyond  all 
doubt  by  very  nnmerons  authorities;  Bird  v.  Richardson^  8 
Pick.  252;  Phdps  v.  Sheldon,  13  Id.  50  [23  Am.  Dec.  659]; 
Atwood  v.  Cobb,  16  Id.  227  [26  Am.  Dec.  657 J.  In  both  cases 
the  same  extrinsic  evidence  must  be  resorted  to,  by  the  aid  of 
which  all  uncertainty  is  removed.  Where  the  words  used  are 
**  my  estate "  in  a  particular  locality,  oral  evidence  is  neces- 
sary to  show  what  estate  the  vendor  did  own.  A  latent  ambi- 
guity always  exists  where  the  party  owns  two  parcels,  to  each 
of  which  the  description  used  is  equally  applicable. 

In  the  present  case,  the  writing  does  not  show  that  there  is 
more  than  one  house  and  lot  on  Amity  Street.  This  fact  was 
disclosed  by  the  oral  evidence  at  the  trial;  and  the  familiar 
rule  would  seem  to  apply  that  parol  evidence  is  admissible  to 
explain  and  remove  a  latent  ambiguity.  If  there  had  been 
only  one  house  and  lot  on  the  street,  there  would  have  been  no 
indefiniteness  in  the  description.  The  supposed  uncertainty 
having  been  created  by  parol,  evidence  of  the  same  character 
may  be  resorted  to  for  its  removal.  But  without  relying  much 
upon  this  consideration,  we  regard  the  fair  construction  of  the 
words  used  to  be  that  they  relate  to  a  house  and  lot  owned,  at 
the  time  the  memorandum  was  signed,  by  the  parties  who 
subscribed  it.  Thus  interpreted,  they  are  sufficiently  certain, 
and  the  oral  evidence  is  needed  only  to  apply  the  description. 
This  must  be  done  by  extrinsic  evidence  in  every  contract  or 
conveyance,  however  minutely  the  boundaries  of  the  estate 
may  be  set  forth.  The  maxim.  Id  cerium  est  quod  cerium 
reddi  potest,  is  the  established  rule  of  construction  in  suits  for 
specific  performance.  The  contract  in  the  present  case  seems 
to  us  fairly  within  its  application. 

FarweU  v.  Mather,  10  Allen,  322  [87  Am.  Dec.  641],  upon 
which  the  learned  counsel  for  the  defendant  relies,  was  an  ac- 
tion at  law  for  damages,  in  which  the  insuperable  difficulty 
was,  that  by  the  terms  of  the  memorandum  the  nature  of  the 
estate  was  left  uncertain.  It  was  in  fact  a  leasehold  interest, 
but  the  words  of  the  written  contract  were  ambiguous,  and 
might  as  well  describe  an  estate  in  fee.  An  agreement  to  sell 
a  house  imports  an  agreement  to  convey  the  title  thereof  in 
fee:  Hughes  v.  Parker,  8  Mees.  &  W.  244.  The  nature  of  the 
title  to  be  conveyed  in  the  present  case  is  therefore  free  from 
doubt,  and  the  description  of  the  property  is  the  only  matter 
in  controversy. 

Murdoch  v.  Anderson,  4  Jones  Eq.  77,  is  certainly  not  easy 
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to  reconcile  with  the  conclusion  we  adopt  But  its  authority 
is,  in  our  opinion,  outweighted  by  the  considerations  already 
stated,  in  further  illustration  of  which  one  or  two  additional 
cases  may  be  referred  to.  "  Philo  Baldwin's  right  in  Donald 
Baldwin's  estate"  has  been  held  a  sufficient  description  to 
satisfy  the  statute  of  frauds:  Nichols  v.  Johnson^  10  Conn.  192. 
'^  Mr.  Ogilvie's  house "  was  deemed  definite  enough  in  a  suit 
for  specific  performance:  Ogilvie  v.  Foljambe^  3  Mer.  53.  And 
the  following  words  in  a  letter  were  held  to  warrant  a  decree 
against  the  writer:  "  I  have  sold  the  house,  etc.,  in  Newport " 
(then  follow  the  price  and  terms  of  payment),  "the  money  to 
be  paid  as  soon  as  the  deeds  can  be  had  from  Mr.  Dease": 
Owen  V.  ThomoB^  3  Myl,  &  K.  353;  See  Fry  on  Specific  Per- 
formance, sees.  209,  212. 

Our  conclusion  is,  that  the  plaintiffs  are  entitled  to  a  decree 
for  specific  performance.  Unless  the  parties  agree  as  to  the 
terms  of  the  deed,  and  as  to  the  payment  of  the  purchase- 
money,  the  case  must  be  referred  to  a  master  to  report  the 
form  of  the  conveyance,  and  to  ascertain  the  sum  due  on  ac- 
count of  the  purchase-money.  If  any  claim  is  made  that 
interest  should  be  charged  upon  the  portion  unpaid,  he  will 
also  report  all  the  facts  relative  thereto. 


FOBM  OF  MXMOILANDUH  REQUIRED  BT  STATUTE  07  FiLAUDS  IS  IMMATERIAL^ 

if  its  contents  adequately  set  forth  the  agreement:  McCotmtU  v.  BriWiafi,  65 
Am.  Dec  661,  and  note. 

Description  of  Land  in  Memorandum,  What  Sxtfvicibnt  to  Satibit 
Statute  of  Frauds:  See  Farweil  v.  Mather,  87  Am.  Dec.  641,  and  note;  MU- 
ler  V.  Anile,  92  Id.  495;  Retard  v.  Day,  92  Id.  790.  A  receipt  for  "  the  price 
of  house  on  Fifth  Street,  between  D  and  E  streets,"  contains  a  sufficient  de- 
scription of  the  property  to  be  conveyed  to  satisfy  the  statute  of  frauds,  the 
vendor  owning  but  one  house  answering  the  description:  Scanlan  v.  Otddea^ 
112  Mass.  17;  as  does  a  memorandum  to  convey  ''  a  house  on  Church  Street^'' 
parol  evidence  being  admissible  to  identify  the  house:  Mead  v.  Parker,  115 
Id.  414,  both  following  the  principal  case;  but  a  receipt  for  money  "to  bind 
sale  of  estate  on  Congress  Street^  owned  by  Sarah  A.  HiU,"  is  insufficient^ 
there  being  more  than  one  such  estate:  Doheriy  v.  HiU,  144  Id.  467,  distin- 
guishing the  principal  case;  and  a  memorandum  to  convey  "a  piece  of  land  *' 
is  insufficient:  Whelan  v.  SulUvan,  102  Id.  206,  citing  the  principal  case. 

The  principal  case  was  dibaffroved  in  Dressel  v.  Jordan,  104  Mass. 
414»  on  the  point  that  a  vendor  must  have,  at  the  time  the  agreement  is 
made,  such  title  and  capacity  to  convey,  or  such  means  and  right  to  acquire 
them,  as  will  enable  him  to  fulfill  the  contract  on  his  part,  in  order  that  he 
may  enforce  specific  perf omtaoce^  as  being  foreign  to  the  cise^  and  not  borne 
oat  by  the  authorities  cited. 


676  Bamss  v.  Salbm  btc.  R.  R.  Co.  [M 

Eames  v.  Salem  and  Lowell  Railroad  Company. 

[96  Mabsachusbtts,  660.] 

Btkrt  Man  is  Boitnd  to  Keep  his  Cattle  upon  his  Own  Land,  by  the 
common  law,  and  if  he  suffers  them  to  escape  and  go  upon  the  land  of 
another,  he  is  a  trespasser. 

AfiTHouoH  Sheep  aee  Teespassinq  upon  Bailboad  Tbagk,  this  does  not 
anthoriae  the  con^iany  to  kill,  maim,  or  otherwise  injore  them  wiUfaUy 
or  carelessly;  but  the  company  will  not  be  liable,  at  the  common  law,  if 
it  injures  or  destroys  the  animals  without  negligence  on  its  part,  or  if 
tiie  owner  has  himself  been  guilty  of  contributory  negligence. 

^'Suitable**  Fences  Which  Bailboad  Corporations  are  Bbquibxd  to 
Ebbot  and  Maintain  on  Both  Sides  of  theik  Bqads»  by  the  Maosa- 
chusetts  General  Statutes,  chapter  63,  section  43,  need  not  necessarily 
be  such  fences  as  are  required  to  be  maintained  by  adjoining  owners  of 
land,  imder  the  Oeneral  Statutes,  chapter  25,  section  1. 

Railroad  Cobpobation  is  not  Liable  to  Owneb  or  Sheep  KnAEP  upoar 
ITS  Tbaok,  under  the  Massachusetts  Oeneral  Statntea^  chapter  63^  where 
he  negligently  suffers  them  to  escape  from  his  own  land,  or  where  they 
escape  from  land  adjoining  the  railroad,  upon  which  he  suffars  them  to  be 
wrongfully,  although  throu^^  a  defective  fence  which  the  corporation  ia 
bonnd  to  suitably  make  and  maintain. 

Tort  for  killing  the  plaintiff's  sheep.  One  Taylor  was  the 
owner  of  a  dwelling-house  and  pasture-land  near  but  not  ad- 
joining the  defendant's  road,  the  intervening  tract  being  wood- 
land, owned  by  different  proprietors.  There  was  no  fence 
between  Taylor's  land  and  the  woodland,  but  between  the 
woodland  and  the  railroad  there  was  a  defective  rail  fence. 
Taylor  for  several  years  allowed  his  cattle  to  stray  over  the 
woodland  without  objection  on  the  part  of  its  owners,  although 
it  did  not  appear  that  they  had  any  positive  knowledge.  Tay- 
lor afterwards  leased  his  premises  to  the  plaintiff,  who  turned 
his  sheep  into  the  pasture  without  examining  the  fence  be- 
tween the  woodland  and  the  railroad.  The  sheep  crawled 
under  the  fence  and  strayed  upon  the  defendant's  track,  where 
they  were  run  over  and  killed.  The  instruction  to  the  jury 
is  stated  in  the  opinion.  The  plaintiff  had  a  verdiot^  and  the 
defendant  alleged  exceptions. 

A,  A,  Preacottj  for  the  plaintiff. 

Z>.  8.  Riehardsonf  for  the  defendant. 

By  Court,  Chapman,  J.  In  some  of  the  reported  omoo  te- 
specting  injuries  done  by  passing  trains  to  domeetie  nnimali 
that  have  strayed  upon  railroad  tracks,  the  elementary  prin- 
ciples of  law  have  not  been  distinctly  kept  in  view.  It  may 
be  well,  therefore,  in  this  case  to  recur  to  these  principles. 
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By  the  common  law,  every  man  was  bonnd  to  keep  his  cat* 
tie  upon  his  own  land;  and  if  he  suffered  them  to  escape  and 
go  upon  the  land  of  another,  he  was  a  trespasser:  Ritst  v.  Lowj 
6  Mass.  90.  Therefore,  by  the  common  law,  the  plaintiff  in 
this  case  would  be  a  trespasser  if  his  sheep  escaped  Arom  hi» 
own  inclosure,  and  went  upon  the  defendants'  railroad.  But 
though  the  sheep  were  there  by  trespass,  this  would  not  au- 
thorize the  defendants  to  kill  or  maim  or  otherwise  injure 
them  willfully  or  carelessly.  Even  in  driving  off  animals 
trespassing  upon  one's  land  reasonable  care  must  be  used. 
And  if  they  get  upon  the  track  where  they  may  expose  passing 
trains,  and  the  people  upon  the  trains,  to  great  danger,  the 
managers  of  the  trains  are  still  bound  to  use  reasonable  care 
to  avoid  injuring  the  animals,  and  may  not  carelessly  run 
upon  them.  But  they  are  not  bound  to  presume  that  such 
animals  will  be  found  upon  the  track;  and  if  they  injure  or 
destroy  the  animals  without  negligence,  they  are  not  liable  to 
the  owner.  The  loss  is  owing  to  his  own  fault;  and  he  may 
also  be  liable  for  the  trespass,  and  for  any  injury  done  to  the 
train  or  the  persons  upon  it.  Even  when  he  is  entitled  to 
recover  for  injury  done  to  his  animals  willfully  or  carelessly, 
he  may  be  liable  for  the  trespass  done  by  them;  and  he  can- 
not recover  without  proving  that  his  own  negligence  has  not 
contributed  to  the  injury. 

In  this  case,  it  appears  that  the  plaintiff's  sheep  strayed 
from  his  own  land,  and  went  upon  the  defendants'  railroad 
track,  and  were  there  killed  by  a  passing  train;  but  it  does 
not  appear  that  the  train  was  carelessly  managed.  This  be- 
ing 60,  the  company  would  not  be  liable  by  the  common  law, 
even  if  the  sheep  did  not  escape  by  reason  of  the  plaintiff's 
negligence;  and  if  the  plaintiff  can  maintain  his  action,  it 
must  be  by  force  of  some  statute.  He  relies  upon  the  statute 
requiring  the  company  to  make  and  maintain  fences  on  each 
side  of  their  road,  and  alleges  that  this  provision  has  not  been 
complied  with.       • 

The  jury  were  instructed  "that  the  defendants  were  bound 
by  the  statutes  to  fence  upon  the  whole  line  of  their  road,  ex- 
cept at  crossings  or  in  places  where  the  convenient  use  of  the 
road  would  be  obstructed;  that  the  fence  which  they  must 
maintain  is  the  fence  prescribed  by  statute  for  adjoining  own- 
ers of  land;  and  that  no  negligence  of  the  plaintiff  in  turning 
his  sheep  upon  the  land,  as  before  stated,  nor  the  fact,  which 
Was  found  by  the  court,  that  the  sheep  were  wrongfully  upon 
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the  land  adjoining  the  railroad,  would  constitute  a  defense  to 
this  action."    The 'court  are  of  opinion  that  this  instruction  ^ 

was  incorrect  in  several  particulars.  It  was  probably  based  oa 
the  opinions  in  Browne  v.  Providence,  Hartford,  and  Fishkill 
R,  R.  Co.,  12  Gray,  55,  and  Corwin  v.  New  York  and  Erie  R.  R. 
Co.y  13  N.  Y.  42,  there  referred  to.  But  the  case  in  12  Gray- 
was  governed,  not  by  the  common-law  doctrine,  but  by  a  stat- 
ute of  the  state  of  Connecticut.  It  Was  held  in  that  case,  and 
the  supreme  court  of  Connecticut  has  also  held  in  the  case 
there  referred  to,  that  the  plaintiff  could  not  recover  under 
that  statute,  if  he  had  been  guilty  of  any  negligence  in  suffer- 
ing his  animals  to  escape  from  his  own  close,  even  though  the 
defendants'  fences  were  insufficient.  But  the  statute  of  New 
York  is  more  comprehensive  than  that  of  Connecticut.  Its 
language  is:  "Every  corporation  formed  under  this  act  shall 
erect  and  maintain  fences  on  the  sides  of  their  road,  of  the 
height  aud  strength  of  a  division  fence  required  by  law;  with 
openings  or  gates  or  bars  therein,  and  farm-crossings  of  the 
road  for  the  use  of  the  proprietors  of  lands  adjoining  such 
railroad;  and  also  construct  and  maintain  cattle-guards  at  all 
road  crossings  suitable  and  sufficient  to  prevent  cattle  and 
animals  from  getting  onto  the  railroad.  Until  such  fences 
and  cattle-guards  shall  be  duly  made,  the  corporation  and  its 
agents  shall  be  liable  for  all  damages  which  shall  be  done  by 
their  agents  or  engines  to  cattle,  horses,  or  other  animals 
thereon;  and  after  such  fences  and  guards  shall  be  duly  made 
and  maintained,  the  corporation  shall  not  be  liable  for  any 
such  damages,  unless  negligently  or  willfully  done."  This 
statute  made  a  very  great  change  in  the  law  of  that  state.  It 
required  such  fences  on  the  sides  of  the  railroad  as  were  re- 
quired by  statute  between  adjoining  proprietors  of  cultivated 
lands;  and  made  companies  liable  for  injuries  done  by  trains 
to  animals  upon  the  track,  though  they  had  escaped  from  the 
owner's  close  through  his  negligence,  and  though  his  lands 
did  not  adjoin  the  railroad,  but  were  distant;  from  it. 

The  doctrine  that  one  can  recover  for  an  injury  to  which 
his  own  negligence  has  contributed  is  novel.  As  a  general 
rule,  it  is  not  just  that  such  party  shall  recover;  and  we  can- 
not perceive  that  it  has  any  tendency  to  prevent  the  owners 
of  cattle  from  negligently  suffering  them  to  stray  upon  the 
track,  and  thus  exposing  the  lives  of  passengers.  Probably 
the  statute  of  New  York  was  designed  to  be  in  some  measure 
penal,  in  order  to  induce  railroad  companies  to  use  the  greater 
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diligence  in  constructing  and  maintaining  sufficient  fences. 
But  onr  legislation  is  of  a  different  character;  and  the  pres- 
ent caBe  must  depend  upon  the  construction  of  our  own  stat- 
utes. 

Our  earlier  railroad  acts  did  not  require  companies  to  make 
or  maintain  fences;  but  they  paid  damages  to  land-owners 
which  included  the  expense  of  fencing,  as  in  the  case  of  high- 
ways: See  R.  S.,  c.  39,  sec.  56;  Steams  v.  Old  Colony  and  Fall 
River  R.  R.  Co»,  1  Allen,  493.  This  system  was  modified  by 
statutes  of  1841,  chapter  125,  and  entirely  changed  by  statutes 
of  1846,  chapter  271,  which  is  still  continued  in  force. 

By  General  Statutes,  chapter  63,  section  42,  where  the  owner 
of  the  land  has  not  received  all  the  damages  assessed  to  him, 
or  has  not  agreed  to  maintain  suitable  fences  upon  the  road, 
the  county  commissioners  may  require  the  corporation  to 
make  and  maintain  fences  suitable  for  the  benefit  and  secu- 
rity of  the  land-owner,  and  of  travelers  upon  the  road.  By 
section  43,  each  corporation  shall  make  and  maintain  suitable 
fences,  with  convenient  bars,  gates,  or  openings  therein,  at 
such  places  as  may  reasonably  be  required,  upon  both  sides 
of  the  entire  length  of  any  railroad  which  shall  have  been 
constructed  subsequently  to  May  16, 1846,  except  at  the  cross- 
ings of  a  turnpike,  highway,  or  other  way,  or  in  places  where 
a  convenient  use  of  the  way  would  be  thereby  obstructed;  and 
shall  also  construct  c««d  maintain  sufficient  barriers  at  such 
places  as  may  be  necessary,  and  when  it  is  practicable  to  do 
so,  to  prevent  the  entrance  of  cattle  upon  the  road. 

The  kind  of  fences  required  to  be  made  by  adjoining  owners 
of  land  is  designated  in  General  Statutes,  chapter  25,  section 
1.  But  in  the  railroad  act  above  cited,  "  suitable  fences  "  are 
required,  without  describing  them  or  referring  to  any  stan- 
dard. Fences  between  adjoining  proprietors  are  to  be  main- 
tained only  in  case  they  improve  their  lands.  If  one  allows 
his  land  to  remain  unimproved,  or  if  it  is  a  mere  wood-lot,  he 
is  not  bound  to  maintain  any  part  of  the  fence.  But  the 
fences  to  be  built  along  the  railroad  must  be  built  upon  both 
sides  of  the  entire  length  of  the  road,  with  certain  specified 
exceptions.  They  may  be  suitable  fences  in  many  places, 
though  they  differ  much  from  the  fences  required  to  be  built 
by  adjoining  proprietors  of  improved  lands;  and  we  think  the 
instruction  that  the  fence  which  they  must  maintain  must  be 
the  fence  required  by  statute  for  adjoining  owners  of  land  wai 
erroneous.    The  decision  in  13  New  York,  above  cited,  was  in 
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conformity  with  the  words  of  the  statute  of  New  York,  which 
differs  from  ours  on  this  point. 

Nor  does  our  statute  give  any  right  of  action  to  the  owner 
of  animals  who  negligently  suffers  them  to  escape  from  hia 
own  land,  or  of  animals  that  are  wrongfully  on  the  land  ad- 
joining the  railroad.  It  speaks  of  the  benefit  and  security  of 
the  land-owner,  clearly  referring  to  the  adjoining  land-owner, 
and  of  travelers  on  the  road.  We  cannot  properly  extend  its 
construction  so  as  to  include  land-owners  whose  land  does  not 
adjoin  the  road.  They  are  left  to  their  common-law  rights 
and  liabilities.  If  their  animals  are  wrongfully  on  the  adjoin- 
ing land,  and  go  upon  the  company's  land  where  the  fences 
are  defective,  they  are  trespassers.  The  adjoining  land-owner 
himself  would  not  be  a  trespasser  in  case  his  animals  escaped 
through  a  defective  fence  which  the  company  is  under  obliga- 
tion to  maintain.  But  there  are  many  cases  in  which  he  is 
bound  to  maintain  the  fence.  This  is  the  case  whenever  the 
railroad  was  made  prior  to  1846,  and  when  he  contracts  to 
make  the  fence.  In  such  case,  if  his  animals  escape,  he  is  a 
trespasser. 

As  to  other  owners,  therefore,  the  company  are  not  guilty 
of  negligence  in  suffering  the  fences  to  be  defective,  and  the 
animals  do  not  get  upon  the  track  by  reason  of  the  neglect  of 
duty  which  the  company  owes  to  them.  They  are  there  by 
the  fault  of  the  owner. 

Our  legislation  provides  for  the  protection  and  indemnity  of 
passengers  who  may  be  injured,  and  of  adjoining  proprietors 
who  have  a  right  to  require  the  company  to  maintain  fences; 
but  it  leaves  other  land-owners  to  take  all  reasonable  risks  of 
their  cattle  being  injured  if  they  wrongfully  go  upon  the  road. 
It  does  not  indemnify  carelessness.  The  instruction  was  erro- 
neous on  this  point. 

Exceptions  sustained. 

EvxBT  Man  is  Bound  to  Kkef  am  Oattlk  upon  his  Own  Land  by 
the  common  law,  and  if  ho  fails  to  do  8o»  he  it  liablo  for  their  treapaaaes  upon 
the  landa  of  others:  Tonawafuia  R.  B.  v.  Hunger^  49  Am.  Deo.  239,  and  note 
24S,  262;  Mjftra  v.  Dodd^  68  Id.  624^  and  note  626;  Lawrence  v.  Combe,  72 
Id.  332;  Knox  v.  Tucker,  77  Id.  233;  Eolden  v.  ShaUtick,  80  Id.  684;  Indkuv- 
apoUa  etc  R.  R.  v.  McChare,  89  Id.  467;  Lycm  v.  Merrkk,  105  Mass.  76,  citing 
the  principal  caae;  bat  this  rale  is  not  in  force  in  some  states:  Note  to  TVmo- ' 
wanda  R,  R.  v.  Hunger,  49  Am.  Dec  250;  CMeago  etc  R.  R.Y.  PatMh  61 
Id.  65;  Eerwhaeker  ▼.  Cleveland  etc  R.  R>,  62  Id.  246;  Vkkdmrg  dcR.R.w. 
PaUon,  66  Id.  652;  Murray  v.  SoiOh  CaroBna  R.  R..  70  Id.  219;  Waien  ▼. 
Uoes,  73  Id.  561;  Jonesr,  WUherapoon,  78  Id.  26X 
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Railboad  C^MKAinr  n  Liablb  wcol  Willfully  ok  Keoligxrtlt  Killdto 
OB  LfjuBino  AnxKALS  Tbkpasbino  on  Track:  Note  to  Tonawanda  R,  R, 
T.  Mwnger,  49  Am.  Bee.  263;  JadcBtm  v.  RuHand  etc.  B.  R.,  60  Id.  246;  Ker- 
tokaeber  ▼.  CUnOamd  etc  R.  R.,  62  Id.  246;  VickOmrg  eU,  R.  R.  v.  Patton,  66 
Id.  552;  Mwrfaif  ▼.  BmUh  CaroUna  R  R.,  70  Id.  219;  Isbea  v.  New  York  eic 
R.  R.,  71  Id.  78.     A  railroad  company  is  boimd  to  nae  reasonable  care  to  avoid 
injnring  animalg  trespaaBing  upon  its  track,  and  may  not  carelessly  mn  upon 
them,  bat  it  is  not  bound  to  preanme  that  they  will  be  upon  the  track:  Locke 
y.  First  Dmmm  </  SU  Pcml  etc  R.  R,,  15  Minn.  355,  quoting  the  principal 
case;  but  an  engineer  ia  not  bound  to  atop  or  alacken  the  train  in  order  to 
avoid  or  give  way  to  an  animal  unlawfully  upon  the  track:  Darling  v.  Boston 
etc  R,  R,,  121  Mass.  121,  citing  the  principal  case.    The  company,  however, 
is  not  liable,  at  the  common  law,  if  it  has  not  been  negligent,  or  if  the  owner 
of  the  animals  has  himself  been  guilty  of  contributory  negligence:  Note  to 
Tonavxmda  R.  R»  v.  Munger,  49  Am.  Dec.  262;  Vandegr\ft  v.  Rediker,  51  Id. 
262;  Munger  v.  Tonawanda  R.  R.,  53  Id.  384;  WilUams  v.  Michigan  Central 
R.  R,,  55  Id.  59;  Danner  v.  South  Carolina  R,  R,,  55  Id.  678;  Railroad  Co,  v. 
Skinner,  57  Id.  654;  LouiniUe  etc,  R.  R.  v.  MUton,  58  Id.  647;  Chicago  etc 
R.  R.  V.  Patchin,  61  Id.  65;  North  Penntykfoma  R,  R,  v.  Rehman,  88  Id.  491; 
St.  Louis  etc.  R,  R.  v.  Linder,  89  Id.  319;  Indianapolis  etc  R  R  y.  MeCkan, 
89  Id.  467.    Thus  o^  who  knowingly  permits  his  cattle  to  run  habitually  at 
large  in  the  immediate  vicinity  of  a  railroad,  where  fencing  is  not  required, 
is  guilty  of  negligence,  and  cannot  complain  of  the  nogligenoe  of  the  railroad 
company  in  killing  them:  Indianapolis  etc  R.  R.  v.  Harter,  38  Ind.  560;  and 
the  owner  of  an  animal  who  has  not  kept  it  within  his  own  indosure,  when 
he  might  do  so  by  proper  care,  cannot  require  a  railroad  company  to  regulate 
the  management  and  speed  of  its  trains  with  reference  to  such  animals  com- 
ing upon  its  track,  and  the  burden  of  proof  is  on  him  to  show  that  the  train 
was  carelessly  managed  after  the  peril  of  the  animal  was  discovered:  LocJos  v. 
PirU  Division  qf  SU  Paul  etc  R.  R.,  15  Minn.  356,  both  citing  the  principal 
case. 
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rrs  Tback  when  It  is  Bound  to  Fence:  Note  to  Tonatoanda  R.  R,  v.  Mwp> 
ger,  49  Am.  Dec.  268;  Trow  v.  Vemumt  Central  R,  R.,  58  Id.  191;  Jackson  v. 
Rutland  etc  R.  R,,  60  Id.  246;  Norris  v.  Androscoggin  R,  R.,  63  Id.  621;  Whit' 
ney  v.  AtlanOe  etc  R.  R.,  69  Id.  103;  Browne  v.  Providence  etc  R,  R,,  71  Id. 
736;  Qorman  v.  Pae^ie  R.  R,,  72  Id.  220;  New  Albany  etc  R.  R.  v.  Tilton,  74 
Id.  195;  Chopin  v.  Sullivan  R.  R,,  75  Id.  207,  237;  Illinois  Central  R.  R,  v. 
Didterson,  79  Id.  394;  Central  Oldo  R.  R,  v.  Lawrence,  82  Id.  434;  Tltayer  v. 
8L  Louis  etc  R.  R.,  ^  Id.  409;  Indiana  etc  R.  R  y.  Guard,  87  Id.  327; 
SL  Louis  etc  R.  R.  v.  Linder,  89  Id.  319;  RusseU  v.  Hanlty,  89  Id.  535.  Bafl- 
road  companies-  are  not  bound,  either  at  common  law  or  by  statute,  to  fence 
their  roads  for  the  benefit  of  trespassers,  or  against  any  one  except  ad- 
joining land-owners:  QUes  v.  Boston  etc  R.  R.,  55  N.  H.  553,  referring  to  the 
principal  case.  Their  duty  to  fence  the  sides  of  their  roads  through  inclosed 
and  cultivated  fields  is  for  the  benefit  of  the  owners  of  such  fields:  Berry  v. 
SL  Louis  etc  R.  R,,  06  Mo.  175,  citing  the  principal  case.  If,  therefore,  the 
owner  of  Miimala  permita  them  to  be  unlawfully  upon  lands,  from  which  they 
stray  through  an  unsuitable  fence  to  the  track  of  an  adjoining  railroad,  where 
they  are  killed  by  a  pasfling  train,  the  company  is  not  liable,  although  the 
fence  is  one  it  is  bound  to  suitably  maintain:  McDonnell  v.  North  Adams 
R  R.,ll6  Mass.  568^  citing  the  principal  case;  but  see  the  principal  case  dia- 
tingoiahed  iaKsUhery,  Comuetieui  Riser R.  R.,  107 Id.  413;  OanumY.JSuropscm 
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€le.  iZ'y,  GO  Me.  245;  and  see  it  eiplamed  in  Ifoyiiani  t.  A)«fM  €«&  J^.  J^.,  115 
Mass.  450,  in  that  there  was-no  eWdence  in  it  of  any  negligence  or  miaoon* 
duct  in  the  management  of  the  train,  and  an  exact  definition  of  the  defend- 
ant's liability,  by  reaaon  of  such  negligence  or  misconduct,  was  not  required. 
Prior  to  the  act  of  1841,  chapter  126,  there  was  no  statate  in  Maasachnsetta 
proWding  for  fences  between  the  owners  of  land  adjoining  a  railroad  and  the 
railroad,  and  the  common  law  as  to  owners  and  occnpiers  of  adjoining  lands 
applied:  Bosion  etc  R,  R,  ▼.  Briffffi,  132  Id.  27,  citing  the  principal  caae. 
What  wonld  be  a  sufficient  fence  on  either  side  of  a  railroad  to  satisfy  the  re- 
quirements of  a  deed  would  not  necessarily  be  the  same  as  the  fence  required 
by  statute  to  be  maintained  between  improved  lands,  to  the  satisfaction  of 
fence-viewers:  Brcnaon  v.  Coffin^  108  Id.  189,  citing  the  principal  case. 


Garter  v.  Townb. 

[99  liASSACHUSSTTfl,  687.] 

Onb  Who  Sills  anb  Dxlivbbs  Gunpowdib  to  Child  or  Tbndvr  Tbabs^ 
knowing  that  the  child  had  neither  experience  nor  knowledge  in  its  uae^ 
and  was  an  unfit  person  to  be  intrusted  with  it,  is  responsible  for  the  in- 
juries sustained  by  the  child  by  exploding  it,  in  ignorance  of  its  efiecta» 
and  using  that  care  of  which  he-  was  capable,  and  this,  although  the 
vendor  was  licensed  to  sell  gunpowder. 

ToBT.  The  declaration  alleged  that  "  the  defendants  care- 
lessly and  unlawfully  sold  and  delivered  to  the  plaintiff  two 
pounds  of  gunpowder,  the  plaintiff  then  being  a  minor  of  the 
age  of  eight  years,  and  having  neither  experience  nor  knowl- 
edge in  the  use  of  gunpowder,  and  being  an  unfit  person  to 
be  intrusted  with  the  same,  all  which  the  defendants  knew"; 
and  that  '^  the  plaintiff,  in  ignorance  of  its  effects,  and  using 
that  care  of  which  he  was  capable,  exploded  said  gunpowder, 
and  by  such  explosion  was  severely  and  dangerously  burned." 
A  demurrer  by  the  defendants  on  the  ground  that  the  declara- 
tion  did  not  set  forth  a  legal  cause  of  action  was  sustained, 
and  judgment  ordered  for  the  defendants.  The  plaintiff  ap- 
pealed. 

N.  St.  J.  ChreeUf  for  the  plaintiff, 

A.  Rti88f  for  the  defendants. 

By  Court,  Gray,  J.  By  the  well-settled  rule  of  the  comr 
mon  law,  a  person  who  negligently  uses  a  dangerous  instru- 
ment or  article,  or  causes  or  authorizes  its  use  by  another 
person,  in  such  a  manner  or  under  such  circumstances  that 
he  has  reason  to  know  that  it  is  likely  to  produce  injury,  is  re- 
sponsible for  the  natural  and  probable  consequences  of  his  act 
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to  any  person  injured  who  is  not  himself  in  fault.  The  lia- 
bility does  not  rest  on  privity  of  contract  between  the  parties 
to  the  action,  but  on  the  duty  of  every  man  so  to  use  his  own 
property  as  not  to  injure  the  persons  or  property  of  others. 
The  principle  has  been  applied  in  a  great  variety  of  instances, 
and  may  be  sufficiently  illustrated  by  a  few  cases  of  undoubted 
authority. 

In  the  leading  case  of  Dixon  v.  Belly  1  Stark.  287,  S.  C, 
5  Maule  &  S.  198,  the  declaration  alleged  that  the  defendant 
sent  a  young  maid-servant  for  a  loaded  gun,  whom  he  knew 
to  be  too  young  and  an  unfit  person  to  be  intrusted  with  the 
care  and  custody  of  it,  and  that  she  carelessly  and  improperly 
shot  the  gun  at  and  into  the  face  of  the  plaintiff's  minor  son, 
and  severely  wounded  him,  and  put  the  plaintiff  to  great  ex- 
penses for  his  cure.  Upon  evidence  tending  to  prove  the  facts 
alleged.  Lord  EUenborough  submitted  to  the  jury  the  question 
whether  the  defendant  was  guilty  of  negligence  in  intrusting 
the  gun  to  a  servant  of  such  an  age,  who  under  all  the  cir- 
cumstances was  likely  to  make  such  a  use  of  it  as  a  person 
of  greater  discretion  would  not  have  done;  and  instructed 
them  that,  if  they  were  of  opinion  that  the  instrument  in 
such  a  state  ought  not  to  have  been  intrusted  to  such  a 
person,  the  plaintiff  would  be  entitled  to  their  verdict;  and 
the  jury  returned  a  verdict  for  the  plaintiff,  which  the  court 
of  king's  bench,  after  argument,  refused  to  set  aside.  So  the 
English  courts  have  held  that  one  who  delivers  an  article 
which  he  knows  to  be  of  an  explosive  and  dangerous  quality 
to  a  carrier,  without  informing  him  of  its  nature,  is  responsible 
for  any  injury  resulting  to  the  ship  in  which  it  is  carried,  to 
other  goods  carried  with  it,  or  to  the  carrier's  servant  to  whom 
the  delivery  is  made:  WiUiama  v.  East  India  Co,,  3  East,  192; 
BroM  V.  Maitland,  6'  £1.  &  £.  470;  Farrant  v.  Barnes,  11 
Com.  6.,  N.  S.,  553.  See  also  McDonald  v.  Snelling,  14  Allen, 
290  [92  Am.  Dec.  768],  and  cases  there  cited;  Vaughan  v. 
MerOove,  7  Car.  &  P.  525,  and  3  Bing.  N.  C.  468;  Mayor  of 
Colchester  v.  Brooke,  7  Q.  B.  377;  Longmeid  v.  HoUiday,  6  Ex. 
767,  768;  Grizzle  v.  Frost,  3  Fost.  &  P.  622;  McOrew  v.  Stone, 
53  Pa.  St.  436. 

The  declaration  in  this  case  alleges,  and  the  demurrer  ad- 
mits,  that  the  plaintiff  was  a  child  of  eight  years  old,  had 
neither  experience  nor  knowledge  in  the  use  of  gunpowder, 
and  was  an  unfit  person  to  be  intrusted  with  it;  that  the  de« 
fendants,  knowing  all  this,  sold  and  delivered  to  him  two 
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ponnds  of  gunpowder;  and  that  he,  in  ignorance  of  its  effects, 
and  using  that  care  of  which  he  was  capable,  exploded  it,  and 
by  the  explosion  was  severely  injured.   This  injury  was  clearly, 
within  the  authorities  above  cited,  the  proximate  and  natural 
consequence  of  the  defendants'  negligence  in  selling  a  danger- 
ous article  to  a  child  whom  they  knew  to  be,  by  reason  of  his 
youth  and  ignorance,  unfit  to  be  intrusted  with  it,  and  who 
probably,  therefore,  as  they  had  reason  to  believe,  might  inno- 
cently and  ignorantly  play  with  it  to  his  own  injury.    The 
case  cannot  be  distinguished  in  principle  from  that  of  a  man 
who  delivers  a  cup  of  poison  to  an  idiot,  or  puts  a  razor  into 
the  hand  of  an  infant  in  its  cradle.     The  want  of  any  direct 
intention  to  injure  does  not  excuse  the  defendants.    "  Every 
man  must  be  taken  to  contemplate  the  probable  consequences 
of  the  act  he  does":  By  Lord  Ellenborough,  C.  J.,  in  Townsend 
V.  WatheUy  9  East,  280.  It  is  immaterial  whether  the  defendants 
had  or  had  not  a  license  from  the  municipal  authorities  to  sell 
gunpowder;  for  no  license  could  protect  them  from  liability  for 
the  consequences  of  selling  it  to  a  person  whom  they  knew  to 
be  incapable  of  taking  proper  care  of  it.     The  fact  that  the 
defendants  by  their  act  of  negligence  obtained  money  from 
the  plaintiff  certainly  does  not  tend  to  diminish  this  liability. 
In  the  cases  in  which  fault  on  the  part  of  a  child,  who  had 
not  been  wanting  in  the  degree  of  care  which  could  reasonably 
have  been  expected  from  one  of  his  age,  has  been  held  to  de- 
feat his  right  to  recover  damages  for  an  injury  resulting  to 
him  from  another's  negligence,  either  the  child  was  technically 
a  trespasser,  unlawfully  meddling  with  the  property  of  an- 
other, as  in  Hughes  v.  McFity  2  Hurl.  &  C.  744,  and  Marigan 
V.  Atherton,  L.  R.  1  Ex.  239;  or  his  parents  or  other  persons 
having  charge  of  him,  with  whom  he  was  identified,  had  been 
guilty  of  negligence,  without  which  the  injury  would  not  have 
happened:  Holly  v.  Boston  Oas  Light  Co.,  8  Gray,  123;  Wright 
V.  Maiden  and  Melrose  R.  R.  Co.,  4  Allen,  283;  CcdUihun  v. 
Bean,  9  Id.  401;  Munger  v.  Tonawanda  R,  R.  Co.^  4  N.  Y.  349 
[53  Am.  Dec.  384];  Singleton  v.  Eastern  Counties  R^y  Co.,  7 
C«m.  B.,  N.  S.,  287.     But  in  the  case  at  bar,  the  declaration 
alleges  that  the  child  used  that  care  of  which  he  was  capable; 
he  did  not  touch  the  defendants'  property,  but  property  which 
the  defendants  had  negligently  and  unlawfully  sold  to  him; 
and  thfsre  is  nothing  to  show  that  his  parents  or  guardians 
had  been  guilty  of  any  negligence  whatever.    Suffering  a  boy 
of  eight  years  old  to  be  abroad  alone  is  not  necessarily  negli- 
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gent:  Lovett  y.  Salem  and  South  Danvers  R.  R,  Co,,  9  Allen, 
557;  Bee  also  Munn  y.  Reed,  4  Id.  431. 
Demurrer  oyerruled. 


Tsuc  PRINOIFAL  CASB  as  it  again  came  before  the  court  is  repartad  in  C7ar- 
ier  y.  Towne,  103  Mass.  507. 

One  is  Liable  fob  Natural  and  Probable  Consequences  of  his 
NeolioEnce,  or  Other  Tortious  Act:  McDonald  y.  SnelUng,  92  Am.  Dec. 
768,  and  note;  Perley  v.  Eagtem  R.  /?.,  ante^  p.  684,  and  note;  Derry  v. 
FlUner,  118  Mass.  134,  citing  the  principal  case.  One  who  sells  an  article, 
knowing  it  to  be  explosive  and  dangerous,  for  the  purpose  of  being  resold  in 
the  market,  without  giving  information  of  its  nature,  is  bound  to  contem- 
plate, as  a  natural  and  probable  consequence  of  his  unlawful  act,  that  it 
might  explode  or  ignite,  and  injure  an  innocent  purchaser  or  his  property: 
Wellington  v.  Donmer  Kerosene  Oil  Co.,  104  Mass.  69.  So  one  who  knowingly 
delivers  an  apparently  harmless  package  containing  a  dangerous  and  explos- 
ive substance  to  a  common  carrier  for  transportation,  without  giving  him 
notice  of  its  contents,  is  liable  for  damages  caused  by  its  explosion  while  the 
carrier  was  transporting  it  in  ignorance  of  its  contents,  and  with  care  duly 
adapted  to  its  apparent  nature:  JBoiton  etc  R,  R.  v.  Shanly,  107  Id.  576. 
So  an  employer  is  bound  to  give  a  person  of  tender  years,  whom  he  employs, 
due  caution,  explanation,  and  instruction  when  he  sets  him  to  work  in  a 
dangerous  place:  HiUy.  Oust,  55  Ind.  50;  and  it  is  a  fact  tending  to  show 
gross  negligence  in  a  railway  company  for  it  to  employ  an  inexperienced 
person  in  any  hajsardons  and  dangerous  business,  knowing  snch  person  to  be 
ignorant  of  the  business,  unless  the  company  make  known  and  explain  fully 
the  danger  connected  therewith,  and  instruct  such  person  how  to  avoid  the 
danfi^er:  SC.  Louis  etc  R*y  v.  VaUrius,  56  Id.  520.  The  principal  case  is 
cited  to  the  foregoing  points. 

The  principal  oass  is  also  oitsd  in  Plumley  v.  Birge,  124  Mass.  58,  to 
the  point  that  in  an  action  by  a  minor  to  recover  damages  for  an  injury  from 
the  bite  of  a  dog,  it  is  necessary  for  him  to  prove  thikt  he  was  in  the  exercise 
of  due  care,  which  means  that  degree  of  care  which  could  reasonably  be  ex- 
pected from  a  boy  of  hia  age  and  capacity. 


Cobbigan  v.  Union  Sugab  Befineby. 

186  Massachusetts,  577.J 

Ohb  whobb  Servant  Carelesslt  Throws  Keo  out  of  Window  so  thai 
It  Injures  Person  in  Passage-wat  below  is  Liable  for  Such  In- 
jury, even  if  his  title  in  the  way  Ib  such  as  not  to  render  him  respon- 
sible for  any  defect  therein,  and  that  he  may  at  any  time  revoke  the 
permission  by  which  the  person  injured  is  passing  over  it. 

Tort.  The  plaintiff,  a  boy  thirteen  years  of  age,  was  sent 
on  an  errand  by  his  mother,  and  had  occasion  to  go  through 
a  passage-way  adjoining  the  defendant's  refinery.  The  de- 
fendant's workmen  were  accustomed  to  throw  empty  ale-kegs 
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oat  of  a  window  upon  a  roof  constructed  over  a  portion  of  the 
way,  from  which  they  were  taken  away  from  time  to  time. 
As  the  plaintiff,  in  going  through  the  way,  emerged  from 
under  the  roof,  one  of  the  workmen  threw  a  keg  out  of  the 
window  80  carelessly  tbafc  it  fell  off  the  roof,  striking  the 
plaintiff  on  the  head  and  injuring  him  severely.  The  defend- 
ant contended  thafc  it  owned  the  fee  of  the  soil  of  the  way,  or 
at  any  rate,  it  was  not  a  public  way.  The  case  was  reported 
for  the  consideration  of  the  full  court. 

21  H.  SweeUer  and  W.  B.  Stevens,  for  the  plaintiff. 
D,  P.  Kimball,  for  the  defendant. 

By  Court,  Gray,  J.  It  is  unnecessary  in  this  case  to  con- 
sider whether,  upon  the  facts  offered  to  be  proved,  the  way  over 
the  defendants'  land,  where  the  plaintiff  received  the  injury 
sued  for,  was  a  public  way;  or  whether,  if  it  was  not  a  public 
way,  the  defendants  had  so  held  it  out  as  such,  or  otherwise 
induced  the  plaintiff  to  pass  over  it,  as  to  make  them  responsi- 
ble to  him  for  any  hole  or  defect  therein,  within  the  rule  dis- 
cussed in  Sweeny  v.  Old  Colony  R,  R.  Co.,  10  Allen,  868  [87 
Am.  Dec.  644],  and  Oautret  v.  Egerton,  L.  R.  2  C.  P.  371,  cited 
for  the  defendants.  The  material  question  is,  whether  the  keg 
fell  upon  the  plaintiff's  head  by  reason  of  the  negligence  of 
the  defendants'  servants.  If  it  did,  then,  whether  this  was  a 
public  or  a  private  way,  and  whether  the  plaintiff  was  passing 
over  it  in  the  exercise  of  a  public  right  or  upon  an  express  or 
implied  invitation  or  inducement  of  the  defendants,  or  by  their 
mere  permission,  he  was  rightfully  there,  and  may  maintain 
this  action.  Even  if  be  was  there  under  a  permission  which 
they  might  at  any  time  revoke,  and  under  circumstances 
which  did  not  make  them  responsible  for  any  defect  in  the 
existing  condition  of  the  way,  they  were  still  liable  for  any 
negligent  act  of  themselves  or  their  servants  which  increased 
the  danger  of  passing,  and  in  fact  injured  him:  OaUagher  v. 
Humphrey,  6  L.  T.,  N.  S.,  684;  SvUivan  v.  Waters,  14  I.  R.  C.  L. 
474;  Indermaur  v.  Dames,  L.  R.,  1  Com.  P.  274;  Byrne  v. 
Boadle,  2  Hurl.  &  C.  722]  Stewart  v.  Harvard  College,  12 
Allen,  67. 

Case  to  stand  for  trial. 


Owmbb'8  Liabh^itt  for  Keguoenox  OooAsiOMnvo  Injttrt  to  Trsbpas- 
8XR8:  See  Sioeeny  ▼.  Old  Cokmy  etc  R.  R.,  87  Am.  Dec.  644,  and  the  notM 
thereto;  also  EameaY.  Salem  etc  R,  R,,  ante,  p.  676,  and  note. 
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Jennings  v.  Collins. 

[99  ma88achu8ittb,  29.j 

Aabxsskeht  of  Joint  Tax  on  Two  Pabcels  of  Land  of  Diffebsmt  Oww- 
EBS,  based  upon  joint  Taluation  thereof,  is  invalid. 

Lden  of  Tax  on  Sxparatb  Parcels  of  Different  Owners  Attaches- 
WHEN  AND  WHEN  NOT.  — The  assessment  of  a  joint  tax  on  two  parcels 
of  land,  of  different  owners,  based  upon  a  joint  valuation  thereof,  creates 
no  lien;  but  an  apportionment,  made  as  a  formal  reassessment  of  a  sepa- 
rate parcel,  npon  a  separate  valuation  thereof,  an.l  entered  on  the  asses- 
sor's list  and  recommitted  to  the  collector,  does  create  a  lien  from  that 
time  upon  such  parcel. 

Guardian  cannot  Sub  in  his  Own  Name  for  bis  Ward's  Land. 

Writ  of  Entrt  in  Behalf  of  Infant  Heirs  must  be  Brought  in  their 
Name,  by  their  next  friend.  It  cannot  be  maintained  in  the  name  of 
their  guardian. 

Writ  of  entry  by  Mary  A.  Jennings^  guardian  of  the  minor 
heirs  of  Francis  M.  Jennings^  in  their  behalf,  against  defend- 
ant and  tenant  Collins,  to  recover  two  lots  of  land  in  Arlington. 
Lots  64  and  66  were  sold  by  the  collector  for  non-payment  of 
taxes,  as  shown  in  the  opinion.  G.  W.  Lane  was  the  purchaser, 
and  through  him,  by  mesne  conveyances,  the  tenant  claimed 
title.  Other  facts  are  sufficiently  stated  in  the  opinion.  Judg- 
ment was  ordered  for  the  demandant,  and  the  tenant  appealed. 

H.  W.  Bragg,  for  the  demandant. 
W,  E.  Parnieater,  for  the  tenant. 

By  Court,  Wells,  J.  The  land  for  which  this  suit  is  brought,, 
and  a  similar  parcel  belonging  to  Nahum  Packard,  were  as- 
sessed together,  by  one  joint  valuation,  to  Nahum  Packard. 
Packard  informed  the  assessors  that  he  did  not  own  the  lots 
numbered  64  and  66,  and  thereupon,  by  an  informal  appor- 
tionment, he  was  allowed'  to  pay  so  much  of  the  joint  tax  as 
was  supposed  properly  to  belong  to  his  two  lots.  The  balance 
of  the  tax,  without  any  reassessment  or  change  in  the  asses- 
sors' lists,  the  collector  was  directed  to  enforce  against  the 
other  two  lots.  The  first  question  is,  whether  the  tax  so  as- 
sessed constituted  a  lien  upon  these  lots  which  will  support 
the  title  set  up  under  the  collector's  deed:  Oen.  Stats.,  c.  12, 
sec.  22. 

If  the  lots  had  all  been  the  property  of  Packard  at  the  time 
the  tax  was  laid,  the  mere  fact  that  he  had  divided  the  land 
into  small  lots  for  purposes  of  sale  would  not  require  the  as- 
sessors to  make  a  separate  valuation  of  each  lot.    But  where 


■ 
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lands  are  separated,  either  by  the  use  or  purpose  to  which  fhey 
are  devoted,  or  by  the  mode  of  their  occupation,  or  are  discon- 
nected in  location,  a  tax  laid  generally,  upon  an  entire  valu- 
ation, cannot  be  made  a  lien  upon  each  separate  parcel,  eveti 
when  they  are  all  owned  or  occupied  by  the  same  person:  Hay- 
den  V.  Foster^  13  Pick.  492.  A  fortiori^  it  would  seem  that 
lands  in  the  ownership  of  different  persons  could  not  be  in- 
cluded in  one  joint  assessment.  The  statutes  of  1861,  chapter 
167,  requires  assessors  to  describe  by  name  or  otherwise  "  each 
and  every  lot  of  land  owned  by  each  person,"  and  to  give  the 
number  of  acres  or  feet  in  each  lot  of  land,  and  the  value  of 
the  same.  In  the  present  case,  the  two  parcels,  Nos.  1  and  2, 
owned  by  Packard,  and  Nos.  64  and  66,  owned  by  the  heirs  of 
Jennings,  having  been  included  in  one  joint  valuation  and  as- 
sessment, no  lien  attached  to  either  parcel  for  the  whole  or 
any  part  of  the  joint  tax. 

By  a  new  valuation  and  reassessment  under  the  General 
Statutes,  chapter  11,  section  53,  the  land  of  these  plaintiffs 
might  have  been  affected  by  a  lien  for  the  amount  of  tax 
legally  and  specifically  assessed  upon  them:  Gen.  Stats.,  c.  12, 
sec.  23.  For  this  purpose  a  distinct  and  separate  judgment 
of  the  assessors  was  necessary,  fixing  the  value  of  the  land 
belonging  to  each  owner,  and  the  amount  of  tax  to  be  assessed 
separately  to  each.  Such  reassessment,  to  be  effective,  should 
be  formally  made  and  entered  upon  the  assessors'  lists,  and 
thus  recommitted  to  the  collector.  No  such  proceeding  was 
had  in  this  case;  but  by  an  informal  computation  Packard's 
share  of  the  joint  tax  was  ascertained,  and  was  paid  by  him, 
and  the  collector  was  then  directed  to  enforce  the  unpaid  bal- 
ance of  the  joint  tax  against  the  land  of  these  plaintiffs.  This 
gave  him  no  proper  warrant  or  authority  for  the  sale  of  the 
land  of  the  Jennings  estate.  No  title  can  be  derived,  under  a 
sale  of  land  for  taxes,  otherwise  than  through  the  lien  given 
by  statute.  As  the  tenant's  title. must  fail  upon  this  ground, 
it  is  unnecessary  to  consider  the  question  of  the  sufficiency  of 
the  collector's  notice  of  sale. 

But  the  guardian  of  the  minor  heirs  of  Jennings  is  not  en- 
titled to  recover  their  land,  as  guardian.  The  suit  should  have 
been  brought  in  the  name  of  the  heirs  themselves,  who  mi^y 
sue  by  next  friend.  Upon  proper  amendment  of  the  writ  in 
the  superior  court,  judgment  may  be  entered  for  possession  in 
favor  of  the  heirs. 


Jan.  1868.]  Perkins  v.  Bailxt.  689 

AssiBSMEzrra  are  Invalid  xrsLEaa  Statdti  is  Stbiout  Followed:  See 
Mosa  ▼.  Shear,  85  Am.  Dec.  94,  note  100;  and  an  invalid  aaaeasment  oonstitates 
no  charge  upon  land:  Id. 

Sum  FOB  Land  of  Infant  Wabds,  Who  hat  Brino:  See  Button  v. 
WilGams,  76  Am.  Dec.  297;  Cfhandler  v.  Simnuma,  93  Id.  117. 

Ths  fbinoipal  cabb  was  crriD  in  Bemk  v.  CaldweU,  143  Maes.  dOO»  to 
the  point  that  the  assesaon  need  not  make  a  separate  valnation  of  each  lot» 
where  the  owners  of  a  tract  of  land  have  divided  it  into  two  house-lots,  but 
which  are  contignous.  They  may  value  the  whole  tract  as  one  lot.  And  in 
French  v.  MarehaU,  136  Id.  666,  to  the  point  that  a  general  guardian  must 
bring  suit  in  the  name  of  his  ward,  aa  the  guardian,  under  the  statute,  has 
merely  a  naked  power,  not  coupled  with  an  interest,  and  the  ward  may  sue 
by  any  next  friend  whom  the  court  may  appoint  or  permit  to  act.  • 


Perkins  v.  Bailey. 

199  Mabsachusitts,  6LJ 

TrrLB  BT  AooBSSiON  TO  BiLLiARD-TABLt  CovEB.  — A  cloth  Covering  of  the 
bed  of  a  billiard-table,  which  can  be  removed  without  injury  to  the  table, 
and  which  the  vendor  sold  under  a  contract  of  sale  which  he  had  a  right 
to  rescind,  is  not  so  annexed  thereto  and  inseparable  but  that  it  may  be 
removed,  as  against  the  owner,  by  one  who  was  induced  by  fraudulent 
representations  of  a  partner  of  the  keeper  of  a  billiard-room  to  sell  it  to 
such  partner. 

Vender  mat  Rescind  Sale  of  Billiard-table  Cover  and  Removb  It 
WHEN.  —  One  who  has  been  induced  by  fraud  to  sell,  and  put  upon  a 
billiard-table,  a  removable  cover,  which  can  be  removed  without  injury 
to  the.  table,  may  rescind  the  sale  and  remove  the  cloth,  although  at  the 
same  time  he  sold  to  the  same  vendee  another  table,  and  took  a  mort- 
gage on  both  tables  as  security  for  his  entire  demand. 

Tort  for  Ck)NVER3ioN  of  Billiard-table  Cloth  cannot  be  Sustained 
WHEN.  —  The  owner  of  a  billiard- table  who,  under  an  executory  con- 
tract for  the  sale  of  it  to  the  keeper  of  a  billiard-room,  leaves  it  in  such 
keeper's  possession,  has  no  right  of  action  against  a  person  who  takes 
from  it  a  removable  cloth  covering,  which,  by  fraudulent  representations 
of  a  partner  of  such  keeper,  such  vendor  had  been  induced  to  sell  to  such 
partner,  and  to  put  thereon. 

Tort  for  the  conversion  of  the  cloth  coverings  of  two  billiard* 

tables.     It  appeared  in  evidence  that  the  plaintiff,  Perkins, 

owning  two  billiard-tables,  made  a  contract  with  one  Goodwin, 

who  kept  a  billiard-room  in  which  they  were  placed,  that  the 

latter  should  take  and  use  them,  and  pay  to  the  plaintiff  the 

interest  on  their  agreed  price,  and  a  certain  sum  annually 

towards  payment  of  that  price,  and  that  the  property  in  them 

should  pass  to  him  upon  his  completion  of  such  payment. 

Goodwin,  while  using  the  tables  under  this  contract,  made  an 

agreement  with  one  McKnight  that  the  latter  should  put  two 
Ax.  Pec.  Vol.  XOVI-44 
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new  tables  into  the  room  and  new  coyerings  on  the  two  old 
ones,  and  divide  with  him  the  care  of  the  room  and  the  profits 
of  the  business.  McKnight  thereupon  bought  of  the  defend- 
ant, Bailey,  a  new  table  and  employed  the  defendant  to  put 
new  coverings  on  the  old  ones,  representing  them  as  his  prop- 
erty, and  gave  to  the  defendant  a  mortgage  of  all  three  tables 
as  security  for  his  payment.  Soon  afterwards  McKnight  ab- 
sconded, and  the  defendant  went  to  the  billiard-room  and  took 
possession  of  his  property  therein,  and  agreed  with  Goodwin 
that  the  latter  should  keep  the  same  for  him.  During  the 
continuance  of  said  Goodwin's  term,  and  while  he  was  con- 
tinuing to  pay  interest  on  the  price  of  said  tables,  Bailey  went 
and  took  away  the  new  table,  and  removed  and  carried  away 
the  coverings  which  he  had  placed  upon  the  old  tables,  which 
were  so  tacked  upon  and  fastened  to  the  tables  that  they  might 
be,  and  were,  removed  so  as  to  do  no  injury  to  the  tables. 
This  evidence  was  held  insufficient  to  sustain  the  action.  The 
judge  directed  a  verdict  for  the  defendant,  and  the  plaintiff 
alleged  exceptions. 

A,  V,  Lynde  and  W,  P.  Harding^  for  the  plaintiff. 
H,  W,  Bragg  and  J.  W.  Hammond^  for  the  defendant. 

By  Court,  Foster,  J.  The  cloth  coverings  of  the  billiard- 
tables  were  originally  the  property  of  the  defendant.  The 
plaintiff  has  acquired  no  title  to  them  by  contract,  or  in  any 
other  manner,  unless  by  reason  of  their  having  been  placed 
upon  the  tables  of  which  he  was  the  owner.  It  was  agreed  at 
the  trial  that  the  coverings  could  be,  and  were,  removed  with- 
out injury  to  the  tables.  They  did  not  therefore  become  by 
accession  the  property  of  the  plaintiff,  and  were  not  so  an- 
nexed to  and  incorporated  with  the  tables  that  the  real  owner 
lost  the  right  to  take  them  off,  and  to  continue  to  treat  them 
as  his  own. 

If  the  coverings  had. been  owned  by  McKnight,  who  made 
the  bargain  under  which  the  defendant  put  them  on  the  tables, 
a  different  rule  might  have  applied.  But  McKnight,  by  false 
representations,  induced  the  defendant  to  cover  the  tables,  and 
when  this  fraud  was  discovered,  the  defendant  had  the  right 
to  rescind  the  agreement  which  he  had  been  thereby  induced 
to  make  with  McKnight,  and  might  lawfully  take  back  his 
property.  Under  such  circumstances,  the  plaintiff  had  no 
title  to  sustain  an  action  of  tort  for  the  conversion  of  this  prop- 
erty; and  the  exceptions  are  overruled. 


Jan.  1868.]  Flint  v.  Pierce.  691 

A0CBS8ION.  ~  How  Fab  Ownxr  hat  Pubsub  his  Pxbbonal  Propebtt: 
Cross  V.  MarsUm,  44  Am.  I>eo.  353,  note  showing  what  are  fiztorcs  as  between 
grantor  and  graotee;  SiUHmry  v.  McCoon,  53  Id.  307,  note  315;  Dunn  v.  Oneal, 
60  Id.  140;  note  to  Pukffer  y.  Page,  54  Id.  583-597,  on  title  by  accession. 

COMTRACTS    OF  SaLS  OB    LXASB   PROVIDING    FOB   PaTMXMTS   BT  INSTALL- 

MBim:  See  note  to  MUer  ▼.  Steen,  89  Am.  Dec.  127-129,  discussing  the 
■abject. 


Flint  v.  Pierce. 

199  MASSACnUSKTTR,  68.] 
Br-LAW  OF  CORPOBATION  WILL  NOT  SUFFICE  TO  CrBATB  LlABILITr  FOB  GOB- 

POBATION  Dkbts  UPON  Membxr  OR  OFFICER,  onless  the  member  signs 
it,  and  money  is  lent  upon  the  credit  thereof. 

Contract  against  a  stockholder  of  a  corporation  for  the 
amount  of  a  balance  due  on  a  promissory  note  of  the  asso- 
ciation made  by  its  treasurer.  The  declaration  alleged  the 
individual  liability  of  the  defendant  on  the  note  by  reason  of 
his  subscription  to  the  following  by-law  of  the  association: 
"Article  10.  The  members  of  this  association  pledge  them- 
selves, in  their  individual  as  well  as  their  collective  capacity, 
to  be  responsible  for  all  moneys  loaned  to  this  association,  and 
for  the  payment  of  which  the  treasurer  may  have  given  his 
obligation  agreeably  to  the  direction  of  the  defendants."  The 
design  of  the  corporation  was  to  afford  to  those  who  were 
desirous  of  saving  their  money  the  means  of  employing  it  to 
advantage.  The  case  was  reserved  for  the  full  court,  judgment 
to  be  entered  for  the  plaintiff,  if  it  should  be  warranted  by  the 
facts,  otherwise  for  the  defendant.  Other  facts  are  sufficiently 
stated  in  the  opinion. 

D.  S,  Richardson^  for  the  plaintiff. 

T.  H.  Sweetser  and  A,  A.  Prescotty  for  the  defendant. 

By  Court,  Wells,  J.  The  note  upon  which  this  action  is 
based  is  the  contract  of  the  corporation.  The  defendant  is 
not  a  party  to  that  contract;  and  the  plaintiff  does  not  seek,  by 
this  suit,  to  charge  him  upon  any  statute  liability  as  a  stock- 
holder. Responsibility  for  the  amount  of  the  note  is  sought  to 
be  established  through  a  by-law  of  the  corporation,  to  which 
the  defendant  had  attached  his  signature.  This  by-law,  with 
others,  was  adopted  in  1831.  To  become  a  member  of  the 
association,  it  was  requisite  to  subscribe  the  by-laws.  It  does 
not  appear  that  the  defendant's  signature  was  attached  for 
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any  other  purpose  than  to  constitate  him  a  member  of  the 
corporation.  It  does  not  appear,  and  is  not  alleged,  that  the 
plaintiff  lent  his  money  npon  the  faith  of  credit  of  the  indi- 
vidual pledge  contained  in  the  by-law;  nor  that  the  by-law 
was  in  any  manner  made  known  to  him,  or  to  the  public,  as 
the  basis  of  such  credit. 

The  office  of  a  by-law  is  to  regulate  the  conduct  and  define 
the  duties  of  the  members  towards  the  corporation  and  be- 
tween themselves.  So  far  as  its  provisions  are  in  the  nature 
of  contract,  the  parties  thereto  are  the  members  of  the  associa- 
tion, as  between  themselves;  or  the  corporation  upon  the  one 
side,  and  its  individual  members  upon  the  other.  The  right 
of  any  third  party,  stranger  to  the  association,  to  establish  a 
legal  claim  through  such  a  by-law  must  depend  ui)on  the 
general  principles  applicable  to  express  contracts,  as  laid 
down  in  Mellen  v.  Whipple j  1  Gray,  317,  and  the  subsequent 
decisions  in  Field  v.  Crawford,  6  Id.  116,  and  Dow  v.  Clark^  7 
Id.  19$.  No  action  can  be  maintained  by  such  third  party 
unless  he  can  bring  his  case  within  some  of  the  recognized 
exceptions  to  that  general  rule.  A  pledge  like  the  one  in 
question,  if  made  for  the  purpose  of  enabling  the  corporation 
to  obtain  a  loan  upon  the  faith  of  it.  and  used  for  that  pur- 
pose, may  perhaps  give  a  right  of  action  against  the  sub- 
scribers in  favor  of  a  party  who  has  been  induced  to  advance 
money  upon  its  credit.  This  seems  to  be  implied  strongly  by 
the  decision  in  the  case  of  Trustees  of  Free  Schools  in  Andover 
V.  Flird^  13  Met.  543,  inasmuch  as  the  plaintiff  in  that  case 
appears  to  have  failed  to  recover  upon  a  similar  claim  merely 
for  the  reason  that  the  defendant  had  not  signed  the  by-law. 
But  no  such  facts  are  shown  to  exist  in  the  present  case. 
The  plaintiff  not  only  is  no  party  to  the  contract  contained 
in  the  by-law,  but  he  fails  to  show  any  privity  between  him- 
self and  the  defendant  in  relation  to  the  subject-matter,  or  to 
the  consideration  of  his  demand.  Judgment  must  be  ren- 
dered accordingly  for  the  defendant 


CORFOBATIOK  CANNOT  BT  MjEUI  L*T-LaW,  DT  ABBXNOX  OF  StATUT^  BzSfll 

ftrocxHOLDKRs  MOT  AssKNTnTG  THXBSTO  foT  the  payment  of  the  d^iti  of 
the  corporatioii:  See  extended  note  to  Freeland  v.  McOuOought  43  Am.  Dee. 
694,  citing  the  principal  case.  As  to  what  by-htwa  a  private  corpocation  ag- 
gregate may  adopt,  see  extended  note  to  Sayre  ▼.  LcuiwUk  tie.  A98*n,  85  Id. 
617-622,  dting  the  principal  case  at  pages  617,  619.  As  to  the  indiTidoal 
liability  of  a  stockholder  for  the  payment  of  corporation  debti^  tee  note  to 
SightawtrY.  STftomtMH  52  Id.  427;  extended  note  to  .^WeJoficI  t.  MeOuUtrngk, 
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43  Id.  694-703,  on  aotioiifl  and  soitB  aguast  Btoeklioldora  for  debts  of  corpo- 
ration. 

Thx  PRUfciPAL  CASE  WAS  OTTBD  in  Exchange  Bank  etc  y.  Rke,  107  Maaa. 
42,  to  the  point  that  the  general  rule  of  law  is,  that  a  person  who  is  not  a 
party  to  a  simple  contract,  and  from  whom  no  consideration  mores,  cannot 
sne  on  the  contract;  and  eonseqnently,  that  a  promise  made  by  one  person 
to  another,  for  the  benefit  of  a  third  person  who  is  a  stranger  to  the  oonsid* 
oration,  will  not  support  an  action  by  the  latter. 


Calvert  v.  Aldrioh. 

[99  Massachusbtts,  74.J 

Rbpazr  of  Housb  or  Mill  Held  bt  Co-TENAirrs  mighty  at  oommon  law, 

be  compelled  by  either  of  them  by  the  aid  of  the  writ  de  repanBtkme  fa- 

denda. 
Writ  be  RxPARATioins  Faoienda  was  brought  by  a  co-tenant  before  repairs 

were  made,  to  compel  them  to  be  made  under  order  of  the  court. 
Co-tenant  cannot  Maintain  Ant  Action  against  his  Co-tenants  for 

contribution  or  damages  after  the  former  has  made  needful  repairs,  in 

which  the  latter  refused  to  join. 

Contract.  The  defendant,  Aldrich,  sought  to  recover,  by 
way  of  set-off,  for  moneys  expended  by  him  in  repairing  a 
machine-shop  owned  by  him  and  the  plaintiff  as  tenants  in 
common.  Such  repairs  were  made  necessary  by  a  fire,  which 
had  so  burned  the  roof,  windows,  and  one  of  the  floors  as  to 
expose  to  the  weather  the  machinery  in  the  shop.  The  neces- 
sity of  the  repairs  was  conceded,  but  the  court  ruled  that  no 
recovery  could  be  had  therefor. 

A.  R.  Brown,  for  the  defendant. 

(7.  Cowley,  for  the  plaintiff. 

By  Court,  Foster,  J.  The  issue  in  this  action  is  on  an  ac 
count  of  one  co-tenant  in  common  against  another  to  recover 
from  the  defendant  in  setoff  part  of  the  cost  of  certain  need- 
ful repairs  made  by  the  plaintiff  in  set-off  upon  the  common 
property.  It  is  not  founded  upon  any  contract  between  the 
parties,  but  upon  a  supposed  legal  obligation,  which,  if  its  ex- 
istence were  established,  the  law  would  imply  a  promise  to 
fulfill. 

The  doctrine  of  the  common  law  on  this  subject  is  stated 
by  Lord  Coke  as  follows:  *'  If  two  tenants  in  common  or  joint 
tenants  be  of  an  house  or  mill,  and  it  fall  in  decay,  and  the 
one  is  willing  to  repair  the  same,  and  the  other  will  not,  he 
that  is  willing  shall  have  a  writ,  de  reparatione  fadenda^  and 
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the  writ  saith  ad  reparatianem  et  tutUnUUianem  tgtudtm  domuB 
ieneantury  whereby  it  appeareth  that  owners  are  in  that  case 
bound  pro  bono  publico  to  maintain  houses  and  mills  which 
are  for  habitation  and  use  of  men  ":  Co.  Lit.  200  b:  Id.  54  b. 
And  in  another  place  he  says:  '^If  there  be  two  joint  tenants 
of  a  wood  or  arable  land,  the  one  has  no  remedy  against  tho 
other  to  make  inclosure  or  reparations  for  safeguard  of  the 
wood  or  corn";  but  if  there  be  two  joint  tenants  of  a  house, 
the  one  shall  have  his  writ  de  reparatione  facienda  against  the 
other.  This  is  said  to  be  because  of  *'  the  pre-eminence  and 
privilege  which  the  law  gives  to  houses  which  are  for  men's 
habitation":  Bowleses  Casey  11  Coke,  82. 

In  Carver  v.  Miller y  4  Mass.  561,  it  was  doubted  by  Chief 
Justice  Parsons  whether  these  maxims  of  the  common  law,  as 
applied  to  mills,  are  in  force  here,  especially  since  the  provin* 
cial  statute  of  7  Anne,  chapter  1,  revised  by  statutes  of  1795, 
chapter  74. 

In  Loring  v.  BacoUy  4  Mass.  575,  the  plaintiff  was  seised  in 
fee  of  a  room  and  the  cellar  under  it,  and  the  defendant  of 
the  chamber  overhead  and  of  the  remainder  of  the  house; 
the  roof  was  out  of  repair;  the  defendant,  being  seasonably 
requested,  refused  to  join  in  repairing  it;  and  thereupon  the 
plaintiff  made  the  necessary  repairs,  and  brought  asgumpsit  to 
recover  from  the  defendant  his  proportion  of  their  cost.  This, 
it  will  be  observed,  was  not  a  case  of  tenancy  in  common,  but 
of  distinct  dwelling-houses,  one  over  the  other.  Chief  Justice 
Parsons  said:  ''If  there  is  a  legal  obligation  to  contribute  to 
these  repairs,  the  law  will  imply  a  promise.  We  have  no 
statute  nor  any  usage  on  the  subject,  and  must  apply  to  the 

common  law  to  guide  us Upon  a  very  full  research 

into  the  principles  and  maxims  of  the  common  law,  we  cannot 
find  that  any  remedy  is  provided  for  the  plaintiff."  It  was 
not  absolutely  decided  that  an  action  on  the  case  would  not 
lie,  but  the  intimations  of  the  court  on  the  subject  were  such 
that  no  further  attempt  appears  to  have  been  made.  The  re- 
lations between  tenants  in  common  were  not  actually  involved 
in  this  case,  and  the  remarks  touching  the  writ  de  reparaiione 
were  only  incidental  and  by  way  of  illustration. 

Doane  v.  Badger y  12  Mass.  65,  was  an  action  on  the  case. 
The  plaintiff  had  a  right  to  use  a  well  and  pump  on  the  de- 
fendant's land;  and  the  defendant  had  removed  the  pump 
and  built  over  the  well,  thereby  depriving  the  plaintiff  of  the 
use  of  the  water.    The  judge  before  whom  the  case  was  tried 
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had  instructed  the  jury  that  the  defendant,  by  the  terms  of  a 
deed  under  which  he  claimed,  was  bound  to  keep  the  well 
and  pump  in  repair,  although  they  were  out  of  repair  when 
he  purchased,  and  without  any  previous  notice  or  request, 
was  liable  in  damages  for  the  injury  the  plaintiff  had  sus- 
tained by  his  neglect  to  make  repairs.  The  court  held  that 
no  such  evidence  was  admissible  under  the  declaration,  the 
cause  of  action  stated  being  a  misfeasance,  and  the  proof 
offered  being  of  a  non-feasance  only;  also,  that  a  notice  and 
request  were  indispensable  before  any  action  could  be  main- 
tained. Mr.  Justice  Jackson,  in  delivering  the  opinion,  made 
some  general  observations,  unnecessary  to  the  decision  of  the 
cause,  the  correctness  of  which  requires  a  particular  examina- 
tion. He  said  that  the  action  on  the  case  seems  to  be  a  sub- 
stitute for  the  old  writ  de  reparatione  fadenda  between  tenants 
in  common,  and  could  not  be  brought  until  after  a  request 
and  refusal  to  join  in  making  the  repairs.  He  added:  "  From 
the  form  of  the  writ  in  the  register,  it  seems  that  the  plaintiff, 
before  bringing  the  action,  had  repaired  the  house,  and  was  to 
recover  the  defendant's  proportion  of  the  expense  of  those  re- 
pairs. The  writ  concludes,  ^  in  ipsius  dispendium  non  modi- 
cum et  gravamen.*  It  is  clear  that  until  he  have  made  the 
repairs,  he  cannot,  in  any  form  of  action,  recover  anything 
more  than  for  his  loss,  as  of  rent,  etc.,  while  the  house  re- 
mains in  decay.  For  if  he  should  recover  the  sum  necessary 
to  make  the  repairs,  there  would  be  no  certainty  that  he  would 
apply  the  money  to  that  purpose."  Mumford  v.  Brown,  6  Cow. 
475  [16  Am.  Dec.  440],  a  per  curiam  opinion  of  the  supreme 
court  of  New  York,  and  Coffin  v.  Heath,  6  Met.  80,  both  con- 
tain obiter  dicta  to  the  same  effect,  apparently  founded  upon 
Doane  v.  Badger,  supra,  without  further  research  into  the  an- 
cient law. 

If  it  were  true  that  the  writ  de  reparatione  was  brought  by 
one  co-tenant,  after  he  had  made  repairs,  to  recover  of  his  co- 
tenant  a  due  proportion  of  the  expense  thereof,  there  would 
certainly  be  much  reason  for  holding  an  action  on  the  case  to 
be  a  modern  substitute  for  the  obsolete  vnrit  de  reparatione. 
But  all  the  Latin  forms  of  the  writ  in  the  Register,  163,  show 
that  it  was'  brought  before  the  repairs  were  made,  to  compel 
them  to  be  made  under  the  order  of  court.  Indeed,  this  is 
implied  in  the  very  style  by  which  the  writ  is  entitled,  de  rep^ 
araiione  fadenda^  viz.,  of  repairs  to  be  made;  the  future  par- 
ticiple facienda  being  incapable  of  any  other  meaning.    This 
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also  appears  in  Fitzherbert's  Natura  Brevium,  page  127,  where 
the  writ  between  co-tenants  of  a  mill  is  translated;  the  worde, 
in  ipsius  dispendium  non  modicum  et  gravamen  (quoted    by 
Judge  Jackson),  being  correctly  rendered,  ''to  the  great  dam- 
age and  grievance  of  him/'  the  said  plaintiff.    Fitzherbert 
says:  ''The  writ  lieth  in  divers  cases;  one  is,  where  there  are 
three  tenants  in  common  or  joint  or  pro  indiviio  of  a  mill  or  a 
house,  etc.,  which  falls  to  decay,  and  one  will  repair  but  the 
other  will  not  repair  the  same,  he  shall  have  this  writ  against 
them."    In  the  case  of  a  ruinous  house  which  endanij^ers  the 
plaintiff's  adjoining  house,  and  in  that  of  a  bridge  over  which 
the  plaintiff  has  a  passage,  which  the  defendant  ought  to  re- 
pair, but  which  he  suffers  to  fall  to  decay,  the  words  of  the 
precept  are,  "command  A  that  ....  he,  together  with  B 
and  C,  his  partners,  cause  to  be  repaired."    The  cases  in  the 
Year  Books  referred  to  in  the  margin  of  Fitzherbert  confirm 
the  construction  which  we  regard  as  the  only  one  of  which  the 
forms  in  that  author  are  susceptible,  namely,  that  the  writ  de 
reparatione  was  a  process  to  compel  repairs  to  be  made  under 
the  order  of  court.     There  is  nothing  in  them  to  indicate  that 
an  action  for  damages  is  maintainable  by  one  tenant  in  com- 
mon against  another  because  the  defendant  will  not  join  with 
the  plaintiff  in  repairing  the  common  property.    In  a  note  to 
the  form  in  the  case  of  a  bridge,  it  is  said  in  Fitzherbert:  "  In 
this  writ,  the  party  recovers  his  damages,  and  it  shall  be 
awarded  that  the  defendant  repair,  and  that  he  be  distrained 
to  do  it.     So  in  this  writ,  he  shall  have  the  view  contra^  if  it 
be  but  an  action  on  the  case  for  not  repairing,  for  there  he 
shall  recover  but  damages."    There  is  no  doubt  that  an  action 
on  the  case  is  maintainable  to  recover  damages  in  cases  where 
the  defendant  IS  alone  bound  to  make  repairs  for  the  benefit  of 
the  plaintiff  without  contribution  on  the  part  of  the  latter,  and 
has  neglected  and  refused  to  do  so:  See  Tenant  v.  Goldmn^  6 
Mod.  311;  S.  C,  2  Ld.  Raym.  1089;  and  1  Salk.  21,  860. 

The  difficulty  in  the  way  of  awarding  damages  in  favor  of 
one  tenant  in  common  against  his  co-tenant  for  neglecting  to 
repair  is,  that  both  parties  are  equally  bound  to  make  the  re- 
pairs, and  neither  is  more  in  default  than  the  other  for  a  fail- 
ure to  do  so.  Upon  a  review  of  all  the  authorities,  We  can  find 
no  instance  in  England  or  this  country  in  which,  between  co- 
tenantEd  ^^  action  at  law  of  any  kind  has  been  sustained, 
either  for  contribution  or  damages,  after  one  has  made  needful 
repairs  in  which  the  other  refused  to  join.    We  are  satisfied 
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that  the  law  was  correctly  stated  in  Converse  ▼.  Ferre^  11  Mass. 
825,  by  Chief  Justice  Parker,  who  said:  ''At  common  law,  no 
action  lies  by  one  tenant  in  common,  who  has  expended  more 
than  his  share  in  repairing  the  common  property,  against  the 
deficient  tenants,  and  for  this  reason  our  legislature  has  pro- 
vided a  remedy  applicable  to  mills."  The  writ  de  reparatione 
faeienda  brought  before  the  court  the  question  of  the  reason- 
ableness of  the  repairs  proposed  before  the  expenditures  were 
incurred.  It  seems  to  have  been  seldom  resorted  to;  perhaps 
because  a  division  of  the  common  estate  would  usually  be  ob- 
tained where  the  owners  were  unable  to  agree  as  to  the  neces- 
sity or  expediency  of  repairs.  Between  tenants  in  common, 
partition  is  the  natural  and  usually  the  adequate  remedy  in 
every  case  of  controversy.  This  is  the  probable  explanation 
of  the  few  authorities  in  the  books,  and  of  the  obscurity  in 
which  we  have  found  the  whole  subject  involved.  But  if  we 
have  fallen  into  any  error  in  our  examination  of  the  original 
doctrines  of  the  common  law  of  England,  it  is  at  least  safe  to 
conclude  that  no  action  between  tenants  in  common  for  ne- 
glecting or  refusing  to  repair  the  common  property,  or  to 
recover  contribution  for  repairs  made  thereon  by  one  without 
the  consent  of  the  other,  has  been  adopted  among*  the  com- 
mon-law remedies  in  Massachusetts. 

This  result  is  in  accordance  with  the  rulings  at  the  triaL 

Exceptions  overruled. 


Baldwin  v.  Pabkbb. 

[99  Masb^chusstts,  79.  J 

Bu&DXN  OF  Pbovdio  Unbub  Influbnob  m  EzxounoN  Of  Wnx  n  urov 
Pabtt  AiiLBonro  It,  where  the  separate  aad  distinot  issue  Is  whether 
the  ezecation  of  the  will,  made  by  a  free  agent  and  person  of  oompetenft 
understanding,  was  prooored  by  undne  inflnenoe. 

UKBUB  IkFLUENGB  USf  EZEOITTION  OF  WnX  GAKNOT  BX  pBUUlCIIk. 
BUBDEN  OF   PbOOF,   WHXBB  WiLL  18  OfFBBXD  FOB  PBOBATX,   IS  I7P0B  HZM 

V^HO  Offbbs  It  to  prove  the  formal  execation  of  the  instmment^ 
and  that  the  testator  executed  it  as  and  for  his  last  wilL  The  issue  of 
sanity  or  testamentary  capadty  is  also  npon  him;  and  the  presomption 
of  sanity  does  not  shift  the  burden  upon  the  opposing  party. 
**Un>nB  iNFLxnENGB"  Eff  OBTAoriRo  Wnj*  18  NOT  Bast  to  Dbfdtb  with 
Fbboibion.  It  has  been  called  that  degree  of  influenoe  which  takea 
away  from  the  testator  his  free  sgency;  such  as  he  is  too  weak  to  nsistf 
■Mh  m  will  render  the  act  no  longer  that  of  a  eapabls  testator. 
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JjnnB  BBTWsBir  lasusa  of  Santtt  and  of  Ukdub  LrFLumoB  d  hot  East 
TO  Dbaw,  where  inflaence  haa  been  exerted  npoa  a  perwm  of  feebU 
mind,  or  whose  faculties  are  impaired  by  age  or  disease. 

As    BXTBDEN    OF    PbOOF    13  UFON    HdC   WhO  AlLBGES    UkDUK    InFUOXHC^ 

whore  that  is  a  separate  and  distinct  issne,  it  does  not  shift  to  the  parti7 
having  the  general  harden  of  establishing  the  will,  npon  the  mere  intio- 
dnction  of  evidence  of  a  single  circumstance  of  suspicion. 

Questions  as  to  QuANrrrr,  Distancb,  ob  Size,  whebe  there  has  son 
No  Mbasubement,  always  involve  an  estimate,  and  to  that  extent  an 
opinion;  but  there  is  no  legal  objection  to  asking  a  witness  who  is  ac- 
quainted with  the  position  of  two  objects  how  far  one  is  from  the  other, 
or  to  his  answering  that  it  is  about  half  a  mile,  because  ho  has  never 
measured  the  distance. 

AvT  Witness  mat  Testift  as  to  Facts  of  Which  He  has  Means  of 
Knowledqe,  though  his  testimony  may  to  some  extent  be  an  opinion 
or  involve  an  estimate.  Thus  where  a  will  made  in  favor  of  the  testis 
tor's  second  wife  and  her  children  was  contested  upon  the  ground  of 
undue  influence  and  of  insanity,  by  the  children  of  the  first  wife^  tlia 
second  wife  may  testify  as  to  the  amount  of  her  deceaaed  hnsbandli 
property,  or  of  his  debts,  at  the  time  of  their  marriage,  and  as  to  her 
kind  treatment  of  her  step-children. 

WiTNBSs  CANNOT  BE  AsKED  QcTESTiON  80  Fbamxd  as  indirectly  to  oall  npon 
him  to  testify  to  a  private  conversation  between  him  and  his  wife. 

Appeal  by  defendants  Artemas  Parker,  Stephen  Taylor, 
and  his  wife,  Emmeline,  and  the  minor  children  of  Frederick 
Parker,  from  a  decree  of  the  court  of  probate  allowing  as  the 
last  will  of  Jonas  Parker,  of  Carlisle,  who  died  June  2,  1866, 
an  instrument  executed  May  17, 1866,  which  disposed  of  the 
bulk  of  the  testator's  estate  to  his  second  wife  and  her  chil* 
dren.  The  formal  execution  and  attestation  of  this  instm* 
ment  were  proved.  A  jury  trial  was  had  upon  two  issues: 
1.  Whether  the  testator,  at  the  time  of  the  execution,  was  of 
sound  and  disposing  mind;  2.  Whether  the  execution  waa 
procured  by  the  undue  influence  of  Anna  Parker,  John  Olea- 
son,  Joanna  Oleason,  and  John  F.  Baldwin,  or  some  of  them. 
From  the  evidence  it  appeared  that  Jonas  Parker  was  twice 
married,  the  first  time  in  1809,  and  the  second,  in  1818;  that 
the  appellants  Artemas  and  Emmeline,  together  with  IVed- 
erick  and  Jonas,  who  died  before  him,  were  his  children  by 
his  first  wife,  who  died  in  1817;  and  that  Joanna,  wife  of  John 
Gleason,  and  Fanny,  wife  of  one  of  the  plaintifiis,  John  F. 
Baldwin,  were  his  children  by  his  second  wife,  Anna  Parker, 
who  survived  him.  Appellants  contended  that  the  burden  of 
proof  was  upon  the  executors  on  both  issues.  The  judge  ruled 
that  the  burden  of  proving  the  sanity  of  the  testator  waa  upon 
the  ezecuton,  but  that  the  burden  of  proving  undue  infloenot 
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was  upon  tbe  appellants.    To  this  ruling  the  appellants  al- 
leged exceptions.    The  appellants,  the  children  of  the  first 
wife,  were  allowed,  against  the  objection  of  the  appellees,  to 
introduce  evidence  of  harsh  treatment  of  themselves  by  the 
second  wife;  and  that  she  influenced  and  controlled  her  hus- 
band in  the  management  of  his  afiairs.    Evidence  was  also 
introduced  by  them,  without  objection,  as  to  the  amount  of 
the  testator's  property  at  the  time  of  his  second  marriage,  and 
of  his  last  sickness.    The  second  wife,  being  called  as  a  wit- 
ness, and  asked  to  state  in  reply,  as  nearly  as  she  could,  the 
amount  of  the  testator's  property  at  the  time  of  their  marriage, 
and  whether  he  was  then  much  in  debt,  and  if  so,  to  what 
amount,  answered  that  she  could  not  tell  exactly,  but  did 
think  that  if  his  debts  had  been  paid  his  property  would  have 
amounted  "  to  five  hundred  dollars,  or  half  of  it ";  that  he  was 
much  in  debt,  but  she  could  not  tell  how  much.     Being  also 
asked  how  she  treated  her  step-children,  whether  kindly  or 
otherwise,  and  whether  she  failed  in  her  duty  to  them  as  a 
mother,  and  if  so,  in  what  respect,  she  answered   that  she 
treated  them  as  kindly  as  if  they  had  been  her  own  children, 
and  had  nothing  in  her  heart  but  to  bring  them  up  the  best 
way,  and  did  not  think  of  any  way  in  which  she  had  failed, 
except  in  doing  too  much  for  them.    No  specific  objection  was 
made  to  that  portion  of  the  evidence  in  which  the  witness 
stated  what  she  had  in  her  heart,  though  to  the  admission 
of  that  portion  concerning  kind  treatment  of  the  children, 
the  appellants  alleged  exceptions.    A  witness  was  asked  by 
appellants,  on  cross-examination,  whether  at  a  certain  date 
he  had  heard  anything  in  a  family  of  which  he  and  his  wife 
were   members,  upon   the  subject  of   the  testator's  having 
made  a  former  will,  or  upon  the  subject  of  his  having  made 
a  new  will.    Appellants  stated  that  they  did  not  wish  the 
witness,  in  answering,  to  name  the  conversation  in  which 
nor  the  person  from  whom  he  had  so  heard.    The  appellees 
objected  to  the  form  of  the  question,  so  far  as  it  related  to  in- 
formation derived  by  the  witness  from  private  conversations 
with  his  wife,  unless  he  should  be  allowed  to  state  the  details 
of  the  conversation.    The  judge  ruled  that  the  witness  could 
not  testify  to  private  conversations  between  himself  and  his 
wife,  and  that  the  question  should  be  modified  so  as  either  to 
exclude  information  so  derived,  or  not  to  confine  the  source 
of  information  to  that  £amily.    The  appellants  declined  to 
modify  the  question,  and  excepted  to  its  exclusion  in  the 
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form  in  which  they  had  put  it.  The  juiy  returned  a  verdict 
for  the  appellees  upon  both  issues.  The  case  was  reported  for 
the  determination  of  the  full  court,  such  order  and  decree  to 
be  made  therein  as  law  and  justice  might  require. 

D.  S,  Richardson  and  T.  H.  Sweetser^  for  the  appellants. 
B.  F.  Butler  and  W.  P.  Webster ^  for  the  appellees. 

By  Court,  Hoab,  J.  We  do  not  find  any  valid  objection  to 
the  admission  or  rejection  of  evidence  at  the  trial,  which 
would  furnish  a  reason  for  setting  aside  the  verdict. 

The  questions  to  Mrs.  Parker  in  relation  to  the  amount  of 
her  husband's  property  and  his  debts  did  not  ask  for  opinions, 
but  facts,  of  which  she  had  means  of  knowledge.  Her  an- 
swer was  a  statement  of  facts,  not  made  with  precision  and 
accuracy,  and  undoubtedly  to  some  extent  a  matter  of  esti- 
mate; but  still  it  was  testimony  upon  facts.  There  was  no 
suggestion  that  his  property  was  of  such  a  kind  that  she  would 
not  know  its  value.  Questions  as  to  quantity,  distance,  or  size, 
where  there  has  been  no  measurement,  always  involve  an  esti- 
mate, and  to  that  extent  an  opinion;  but  there  is  no  legal  ob- 
jection to  asking  a  witness  who  is  acquainted  with  the  position 
of  two  objects  how  far  one  is  from  the  other,  or  to  his  answer- 
ing that  it  is  about  half  a  mile,  because  he  has  never  measured 
the  distance. 

So  the  question  as  to  her  treatment  of  the  children,  though 
general  in  its  form,  and  calling  for  an  answer  equally  general, 
was  unobjectionable.  Either  party  could  have  inquired  for 
the  particulars  more  fully,  if  they  had  chosen  to  do  so. 
Whether  she  treated  the  children  well  and  kindly  was  a  fact 
within  her  knowledge,  and  no  more  a  matter  of  opinion  than 
most  of  the  common  facts  in  human  experience.  It  is  not 
easy  to  see  how  the  fact  could  have  been  proved  otherwise, 
without  a  detailed  narrative  of  everything  she  had  ever  said 
or  done  to  them  in  the  whole  course  of  their  lives,  in  order 
that  the  jury  might  judge  of  the  kindness  of  each  act  and 
word.  This  would  be  absurd.  The  substance  of  her  testimony 
was  only  to  deny,  in  a  general  form,  any  acts  of  unkindness. 
The  part  of  her  answer  which  stated  that  she  "  had  nothing 
else  in  her  heart  but  to  bring  them  up  in  the  best  way,"  per- 
haps should  have  been  excluded,  if  a  specific  objection  had 
been  made  to  it,  because  she  was  to  testify  to  acts  and  not  to 
thoughts  and  purposes.    But  we  do  not  see  that  it  materially 
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added  to  the  evidence  which  was  competent,  and  no  diatinction 
was  made  in  the  general  objection  to  her  whole  answer. 

The  exception  to  the  ruling  upon  the  form  of  question  to  be 
put  to  John  Gleason  on  cross-examination  does  not  seem  to 
be  substantial.  If  the  purpose  of  the  question  was  merely  to 
show  that  Gleason  was  acquainted  with  a  certain  fact  at  a 
particular  time,  in  order  to  explain  his  conduct  or  to  affect 
the  inferences  to  be  drawn  from  it,  then  it  was  sufficient  to 
show  that  he  had  been  informed  of  the  fact,  and  was  not  ma- 
terial to  inquire  whether  the  information  came  from  one  per- 
son or  another.  But  if  the  purpose  was  to  prove  something 
relating  to  the  person  who  gave  the  information,  it  would  be 
open  to  the  other  party  to  inquire  just  what  was  said.  If  the 
information  was  given  by  his  wife,  and  in  a  private  conversa- 
tion, which  the  statute  prohibits  to  be  used  in  evidence,  either 
the  fact  that  she  gave  him  the  specific  information  must  be 
excluded  on  that  ground;  or  if  that  objection  to  her  testimony 
were  waived  or  overruled  (which  we  do  not  intend  to  imply 
would  be  allowed),  the  particulars  of  the  conversation  would 
be  open  to  examination,  as  in  the  case  of  any  other  witness. 
In  either  view,  therefore,  there  is  no  ground  of  exception  to 
the  limitation  upon  the  question  imposed  by  the  court. 

The  other  question  reserved  upon  the  report  is  of  more  diffi- 
culty and  importance.  It  is  the  question,  Upon  whom  is  the 
burden  of  proof  upon  the  issue  of  undue  influence?  The 
claim  on  the  part  of  the  appellants  is,  that  the  party  pro- 
pounding the  will  is  bound  to  prove  that  it  is  the  will  of  the 
testator,  and  not  of  some  other  person  operating  upon  and 
through  him.  On  the  other  hand,  the  executors  contend  that 
when  the  execution  of  the  instrument  and  testamentary  ca- 
pacity are  established,  nothing  more  is  required  by  law  to  be 
shown  affirmatively;  and  that  to  avoid  an  instrument  for 
fraud  or  duress,  they  must  be  proved  by  him  who  alleges 
them.  In  support  of  the  former  view,  it  is  argued  that  the 
issue  upon  the  probate  of  a  will  is  substant^lly  a  single  one, 
to  prove  that  the  instrument  was  freely  executed,  according 
to  the  forms  required  by  law,  by  a  testator  of  sound  mind; 
and  that  whatever  presumptions  may  exist  upon  any  part  of 
this  issue,  the  burden  of  proof  does  not  shifL 

The  question  is  certainly  not  without  difficulty,  and  the  au- 
thorities upon  it  are  very  conflicting.  It  is  settled  in  this 
commonwealth  that  on  the  issue  of  sanity  or  testamentary 
capacity  the  burden  of  proof  is  upon  the  party  that  offers  the 
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will  for  probate;  and  thai  the  prefmmptioQ  of  8aiiit7  does  not  ^ 

shift  the  harden  upon  the  opposing  party:  CrowfUnshidd  ▼.  \ 

CrowndnMdd,  2  Gray,  524;  Baxter  y.  Abbott,  7  Id.  72.  The 
borden  is  nndoabtedly  on  the  same  side  to  prove  the  formal 
execution  of  the  instromenty  and  that  the  testator  executed  it 
as  and  for  his  Isst  will. 

The  objection  to  a  will  that  was  obtained  by  undue  infla-  . 

ence  is  not  one  which  it  is  eaqr  to  define  with  precision.  The 
term  seems  to  include  both  fraud  and  coercion.  Sir  John 
Nicholl  defines  it  to  be  that  d^ree  of  influence  which  takes 
away  from  the  testator  his  free  agency;  such  as  he  is  too 
weak  to  resist;  such  as  will  render  the  act  no  longer  that  of  a 
capable  testator:  Kinlende  v.  Harrison,  2  Phillim.  551.  Where 
influence  has  been  exerted  upon  a  person  of  feeble  mind,  or 
whose  faculties  are  impaired  by  age  or  disease,  it  is  not  always 
easy  to  draw  the  line  between  the  issues  of  sanity  and  of  un- 
due influence.  So  it  is  possible  that  in  many  cases  the  coer- 
cion might  be  such  as  to  be  available  to  set  aside  the  will  on 
the  ground  that  it  had  not  been  executed  by  the  testator. 

But  where  the  issue  of  undue  influence  is  a  separate  and 
distinct  issue,  involving  proof  that  the  testator,  though  of 
sound  mind,  and  intending  that  the  instrument,  which  he 
executes  with  all  the  legal  formalities,  shall  take  efiect  as  his 
will,  was  induced  to  execute  it  by  the  controlling  power  of 
another,  we  think  the  weight  of  authority  and  the  best  reason 
are  in  favor  of  imposing  upon  the  party  who  alleges  the  undue 
influence  the  burden  of  proving  it  And  we  are  inclined  to 
think  that  this  has  been  the  general  practice  in  this  com- 
monwealth: Glover  v.  Hayden^  4  Cush.  580. 

The  most  recent  decision  in  the  court  of  appeals  in  the  state 
of  New  York  upon  the  question  is  to  the  same  efiect:  Tyler  v. 
Gardiner^  35  N.  Y.  559.  All  the  judges  concurred  upon  this 
point,  though  they  differed  upon  others  arising  in  the  case. 

The  decision  in  Crotoninshield  v.  Crotoninahield,  and  in  Baz- 
ter  V.  Abbott,  ubi^upra,  that  the  burden  of  proof  is  upon  the 
party  propounding  the  will  to  establish  the  sanity  of  the  testa- 
tor, although  the  presumption  of  law  is  in  favor  of  sanity,  is 
placed  very  much  upon  the  construction  of  the  statute  of  wills, 
which  makes  the  sanity  of  the  testator  a  condition  precedent 
to  his  power  to  make  a  will.  But  when  all  is  proved  that  the 
statute  requires, — when  a  testator  of  sound  mind  has  intention- 
ally  made  and  published  a  will  according  to  the  forms  of  law, 
— his  will  is  as  much  a  legal  conveyance  and  disposition  of  his 
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property  as  any  other  lawfbl  instrument  of  conveyance.  It 
may  be  impeached  or  made  invalid  by  proof  of  frauds  duress, 
or  undue  influence,  which  have  caused  it  to  contain  provisions 
which  he  has  been  wrongfully  induced  to  insert  in  it;  but  so 
may  a  deed  or  other  contract  be  impeached  for  the  like  reason. 

The  defense  of  duress  or  fraud,  when  made  in  avoidance  of 
a  deed,  is  required  to  be  specially  pleaded,  and  is  not  good 
under  the  issue  of  non  est  factum.  The  reason  seems  to  be 
that  the  instrument  is  voidable,  and  not  void;  it  is  the  deed  of 
the  maker  of  it;  and  if  he  would  avoid  it,  he  is  called  upon  to 
prove  the  existence  of  facts  which  will  authorize  him  to  do  so. 
Yet  the  issue  of  fraud  or  duress  involves  the  question  whether 
the  deed  was  ever  obligatory,  as  much  as  the  same  issue  does 
the  original  validity  of  a  will.  It  is  true  that  the  distinction 
between  a  voidable  and  void  act  has  no  precise  application  to 
a  will;  because  a  will  is  in  its  nature  revocable,  and  may  be 
set  aside  by  a  testator  at  his  pleasure.  But  the  question 
whether  a  will  is  his  free  act,  the  product  of  his  own  volition 
and  not  of  another's,  is  essentially  the  same  as  in  the  case  of 
a  contract;  and  there  is  no  positive  statute  rule  to  make  a 
difTerence  in  this  respect. 

It  was  said  by  Baron  Parke,  in  Barry  v.  Butliuj  1  Curt.  Ecc. 
638,  and  the  observation  was  quoted  with  approbation  by  Mr. 
Justice  Thomas,  in  Crovminshield  v.  Crowninshieldy  supra^ 
"that  the  onu8  probandi  lies  in  every  case  upon  the  party  pro- 
pounding a  will;  and  he  must  satisfy  the  conscience  of  the 
court  that  the  instrument  so  propounded  is  the  last  will  of  a 
free  and  capable  testator."  This  statement,  though  apparently 
supporting  the  doctrine  that  the  burden  of  proof  on  the  issue 
of  undue  influence  is  on  the  party  propounding  the  will,  we 
do  not  feel  sure  was  so  intended. 

The  case  was  tried  upon  an  allegation  by  the  executors  pro- 
pounding the  will,  and  upon  allegations  of  the  heir  setting  up 
that  it  was  obtained  by  undue  influence.  The  question  dis- 
cussed by  Baron  Parke  upon  the  burden  of  proof  was  upon  the 
point  whether,  if  it  appeared  that  the  will  was  prepared  by  a 
person  who  took  a  benefit  under  it,  it  made  a  presumption  and 
onus  probandi  against  the  will,  and  required  proof  that  the 
contents  of  the  will  were  known  to  the  testator. 

He  says:  *'  If  it  is  intended  to  be  stated  as  a  rule  of  law 
that  in  every  case  in  which  the  party  preparing  the  will  de- 
rives a  benefit  under  it,  the  onus  probandi  is  shifted,  and  that 
not  only  a  certain  measure  but  a  particular  species  of  proof  is 
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therefore  required  from  the  party  propoandmg  the  will,  w« 
feel  bound  to  say  that  we  conceive  the  doctrine  to  be  inoorrectk. 
The  strict  meaning  of  the  term  onu9  probandi  is  this,  that  if 
no  evidence  is  given  by  the  party  on  whom  the  bnrden  is  cast, 

the  issue  must  be  found  against  him In  all  cases,  thia 

onus  is  imposed  on  the  party  propounding  a  will;  it  is  in  gen- 
eral discharged  by  proof  of  capacity  and  fiact  of  execution; 
from  which  the  knowledge  of  and  assent  to  the  contents  of 
the  instrument  are  assumed,  and  it  cannot  be  that  the  simple 
fact  of  the  party  who  prepared  the  will  being  himself  a  legatee 
is  in  every  case  and  under  all  circumstances  to  create  a  con- 
trary presumption,  and  to  call  on  the  court  to  pronounce 
against  the  will,  unless  additional  evidence  is  produced  to 
prove  the  knowledge  of  its  contents  by  the  deceased." 

He  concludes  that  it  amounts  only  to  a  circumstance  of  sus- 
picion, calling  for  care  in  the  court,  and  calling  on  it  not  to 
grant  probate  without  entire  satisfaction  that  the  instrument 
does  express  the  real  intentions  of  the  deceased. 

The  whole  result  of  the  reasoning  would  seem  to  be  that 
upon  the  separate  issue  of  undue  influence,  the  burden  of  proof 
is  upon  the  party  alleging  it;  and  that  it  does  not  shift  upon 
the  party  having  the  general  buriden  of  establishing  the  will 
upon  the  mere  introduction  of  evidence  of  a  single  circom- 
stance  of  suspicion .  If  no  evidence  were  offered  on  either 
side,  the  allegation  of  undue  influence  would  fail.  In  the  lan- 
guage of  Chief  Justice  Mellen, ''  the  law  requires  proof  of  facta, 
especially  when  the  object  is  to  destroy  and  set  aside  an  act 
apparently  deliberate,  and  executed  with  all  usual  and  legal 
formalities":  SmaU  v.  SmaU,  4  Me.  224  [16  Am.  Dec.  253]. 
The  view  which  we  have  taken  of  the  English  doctrine  on  the 
subject  is  confirmed  by  a  recent  decision  in  the  house  of 
lords:  Boyse  v.  Rossborough^  6  Hoffm.  L.  Cas.  2.  In  that  case, 
page  49,  Lord  Cran worth  sa3rs:  "  One  point,  however,  is  be- 
yond dispute,  and  that  is,  that  where  once  it  has  been  proved 
that  a  will  has  been  executed  with  due  solemnities  by  a  per- 
son of  competent  understanding,  and  apparently  a  free  agent, 
the  burden  of  proving  that  it  was  executed  under  undue  in- 
fluence is  on  the  party  who  alleges  it  Undue  influence  can- 
not be  presumed." 

The  rule  which  was  adopted  at  the  trial  seems  thereiore  to 
us  to  be  correct  in  principle,  and  supported  by  authority,  aa 
well  as  obviously  the  most  convenient  in  practioe;  and  wmm 
of  the  objections  to  the  probate  of  the  will  can  be  supportedL 

Judgment  on  the  verdict. 
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Undus  iHVLinENCX  OAVNOT  BB  FUBUiOD:  See  note  to  Cflofp  ▼.  FuUerUmt 
90  Am.  Dec  690. 

Ubi>us  LnrLuvfOB,  DsmnnoH  on  See  Ta^hr  ▼.  Keiiy,  68  Am.  Bee.  150^ 
note  158;  Oi&ert  v.  okberi,  58  Id.  268;  note  to  Mtmroe  ▼.  Barday,  83  Id.  628; 
note  to  PoUa  r.  Hwae^  50  Id.  360;  note  to  Ooirdner  v.  Oardner,  34  Id.  340; 
note  to  Higgkia  ▼.  CarlUm^  92  Id.  680;  and  when  sufficient  to  invalidate  tes- 
tamentary act,  see  cases  cited;  note  to  Clapp  ▼.  FuUerUm^  90  Id.  690;  IToorf- 
loarc^  V.  JcantSf  51  Id.  649. 

Pbisumftion  is  IK  Fayob  ot  Sanitt,  akd  Pabtt  Allboiho  iRSABirr 
u  BomiD  TO  Pboyb  It:  See  note  to  Higgm»y.  Carlion,  92  Am.  Deo.  680. 

AriEB,  Will  hab  bbbb  Admittbd  to  Pbobatb,  Omvb  is  utoh  Pabtt 
Attaokino  It:  See  note  to  Higging  v.  CarlUmf  92  Am.  Bee.  680. 

WlTKBSS  HAT  TeSTITT  AS  TO  HbIGBXS  AKI>«DiSTAB0B8,  AND  A8  TO  KUM- 

BRB,  QuANTiTT,  AND  DIMENSIONS  OT  Thinos,  'WHBn:  See  Ecutmon  ▼.  Amot- 
heag  Mfg,  Co,,  82  Am.  Dec.  201,  note  213. 

EVIDERGB    OT    HuSBAND  AND    WiTE,   WHBN    APMTSSIBLB:    See  Baboock  ▼. 

Booth,  38  Am.  Deo.  578,  note  583. 

Tbb  fbincepal  oabb  was  dTBD  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  Where  a  will  has  heen  exeonted,  and  the  probate  is  op- 
posed on  the  ground  that  it  was  executed  nnder  nndae  inflaence,  or  proonred 
by  fraud,  the  burden  of  proof  is  on  the  party  alliiging  this  influence  or  fraud: 
Beattyr,  FStkei,  100  Mass.  449;  DavS» ▼.  DavU,  123  Id.  698.  The  principal 
also  eited  in  i?aM  ▼.  Ton  ^ttOte^  132  Id.  168. 


MmoT  V.  Painb: 

LW  Massacbubbtts,  lOL] 

MOKET  WHBB  TO  BB  BbOABDBD  AS  CAPITAL,  AND  NOT  XbOOKB.  — Mooey  in 

the  hands  of  the  directors  of  a  corporation  may  be  income  to  the  oor* 
pomtion;  but  it  is  not  so  to  a  stockholder  till  a  dividend  is  made,  and 
where  the  company  invest  it  in  buildings  and  machinery,  or  in  railroad 
tracks,  depots,  rolling  stock,  or  any  other  permanent  improvements  lor 
enlarging  or  carrying  on  their  legitimate  business,  it  never  becomes  in- 
come to  the  share-holder.  The  investment  becomes  an  aocretion  to  the 
capital,  and  it  is  equally  so  whether  they  increase  the  number  of  shares, 
orthepar  value  of  shares,  or  leave  the  shares  unaltered.  So  if  the  num- 
ber of  shares  is  increased  for  purposes  merely  speculative^  it  is  an  increase 
of  capital  stock,  and  not  of  income. 

Cash  DxynwHDB  ot  CJobfobation,  howbybb  Labob,  abb  to  bb  Rboabdbd 
AS  Ibook^  and  stock  dividends,  however  made^  as  capitaL  A  cash 
dividend  is  an  income  from  capital,  and  a  stock  dividend  is  an  accretion 
to  capitaL 

Ibcbbabb  of  Capital  of  Cobpobation  should  bb  Kbpt  fob  Rbmaindbb- 
Buur,  and  an  increase  of  income  should  be  paid  to  the  tenant  for  life. 

Cqbpobaxiobb  Owbinq  Pbopbbtt  mat  Ibcbbabb  bithbb  Inoomb  ob  Cap- 
OBAL  oot  of  Mohbt  zn  ITS  Handb,  according  to  the  discretion  of  its 
diroetccs;  and  courts  will  not  go  behind  their  action,  and  attempt  to 
Mserfesin  how  they  came  l^  the  funds  out  of  which  they  declare  either 
SMh  oar  stock  dividends 
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Sharks  of  Additional  Stock  Distributed  to  Truster  as  Dividrmd  Ao- 
ORUR  AS  Capital  to  Obigihal  Stock  of  Corporation.  Where  a 
tnist  fond  indndes  shajes  in  the  stock  of  a  oorporation,  and  the  inooms 
of  such  fund  is  to  be  paid  to  one  until  his  death,  the  capital  then  to  be 
conveyed  to  another,  shares  of  additional  stock  distributed  to  the  trus- 
tee as  a  lawftd  dividend  thereon  accrue  as  capital,  although  they  repre- 
sent net  earnings  of  the  corporation. 

Bill  in  equity,  filed  December  3,  1867,  by  William  Minot, 
Jr.,  the  trustee  under  the  will  of  Hannah  F.  Lee,  to  obtain  the 
direction  of  the  court  concerning  the  application  of  certain 
shares  in  the  stock  of  the  Chicago,  Burlington,  and  Quincy 
Railroad  Company,  a  corporation  under  the  law  of  Illinois, 
and  the  Western  Railroad  Corporation,  a  corporation  under  the 
law  of  Massachusetts,  distributed  by  said  companies  respect- 
ively to  the  trustee  by  way  of  dividend  on  certain  other  shares 
of  their  respective  corporate  stocks  belonging  to  the  capital  of 
the  trust  fund.  The  bill  alleged  that  the  cestui  qae  trtuf,  Mrs. 
Paine,  claimed  to  be  entitled  to  receive  said  stock  dividends 
or  the  proceeds  thereof  as  income  of  the  trust  fund,  but  that 
the  trustee  was  ^4n  doubt  whether  said  dividends  of  said 
shares  in  said  two  corporations  are  income  of  the  trust  fund, 
to  be  paid  to  the  ccBiui  que  iru%t^  or  are  capital  to  be  retained 
by  him  and  accounted  for  in  the  settlement  of  his  trust." 
Mrs.  Paine  and  the  children  of  Greorge  L.  Schuyler  were  made 
parties  to  the  bill.  That  said  corporations  were  authorized  by 
law  to  increase  their  capitals  by  issuing  shares  to  an  amount 
exceeding  the  shares  so  distributed  by  them,  was  admitted  by 
all  the  defendants.  The  case  was  reserved  for  the  determina- 
tion of  the  full  court  Other  facts  are  sufficiently  stated  in 
the  opinion. 

F.  V,  Batch,  for  Mrs.  Paine. 

A.  0.  Sedgwick,  for  Schuyler's  children. 

By  Court,  Chapman,  C.  J.  Under  the  will  of  Mrs.  Lee,  the 
shares  in  question  were  held  by  the  trustees  to  pay  over  the 
net  income  thereof,  as  often  as  convenient,  to  Mrs.  Paine,  dur- 
ing her  natural  life,  for  her  sole  and  separate  use,  etc.,  and  on 
her  death  to  transfer  and  convey  the  same  in  fee  to  such  per- 
sons, and  on  such  terms,  as  Mrs.  Paine,  by  her  last  will  and 
testament,  executed  after  her  majority,  may  direct  and  appoint; 
and  in  default  of  such  will  executed  after  her  majority,  or  if 
she  shall  die  a  minor,  then  to  her  issue,  if  any,  surviving  her; 
and  in  default  of  such  issue  or  such  will,  then  to  the  issue  sui^ 


March,  1868.]  Minot  v.  Paine.  707 

viying  her  of  the  said  George  L.  Schuyler;  the  trustee  haying 
fall  powers  of  sale  and  conveyance  and  change  of  investments 
iu  the  managemeat  of  the  trust  estate. 

The  fact  that  the  shares  in  the  Western  Railroad  Corpora- 
tion were  received  by  the  trustee  as  part  of  Mrs.  Lee's  estate, 
and  that  the  shares  in  the  Chicago,  Burlington,  and  Quincy 
Railroad  Company  were  purchased  by  him  as  an  investment, 
is  not  material  to  the  present  case. 

In  addition  to  the  cash  dividends  which  were  declared  by 
the  directors  of  the  Chicago,  Burlington,  and  Quincy  Railroad 
Company,  a  dividend  of  twenty  per  cent  in  stock  was  made 
in  September,  1867,  and  received  by  the  trustee,  which  he  sold 
for  five  thousand  dollars,  being  twenty-five  per  cent  above  the 
par  value  of  the  shares.  And  in  July,  1867,  the  directors  o 
the  Western  Railroad  Corporation  made  a  stock  dividend, 
three  shares  of  which  came  to  him. 

The  question  presented  to  the  court  is,  whether  these  stock 
dividends,  or  either  of  them,  are  to  be  treated  by  him  as  in- 
come belonging  to  Mrs.  Paine,  the  tenant  for  life,  or  as  capi- 
tal, to  be  kept  for  the  legatees  of  the  stock  in  remainder,  and 
of  which  Mrs.  Paine  is  entitled  to  receive  the  income  during 
her  life. 

The  dividend  made  by  the  Chicago,  Burlington,  and  Quincy 
Railroad  Company  is  stated  in  the  vote  of  the  directors  to  be 
made  to  represent  expenditures  for  improvements  on  the  road, 
the  construction  of  the  Burlington  bridge,  etc.;  and  the  plead- 
ings admit  that  it  was  made  from  the  net  earnings  of  the  road, 
for  the  permanent  improvement  of  the  road,  and  additions  to 
the  road,  and  the  purchase  of  property  now  belonging  to  the 
road  which  yields  a  net  income;  and  that  the  dividend  made 
by  the  Western  Railroad  Corporation  was  made  from  its  net 
earnings  for  purposes  substantially  similar.  The  votes  are 
stated  in  the  bill;  but  it  is  not  necessary  to  refer  to  them  more 
particularly. 

The  court  do  not  regard  the  fact  that  the  dividends  were 
made  from  the  net  earnings  of  the  roads  as  material.  The  net 
earnings  of  a  railroad  corporation  remain  the  property  of  the 
company  as  fully  as  its  other  property,  till  the  directors  de- 
clare a  dividend.  A  shareholder  has  no  title  to  them  prior  to 
the  dividend  being  declared.  In  most  of  our  prosperous  rail- 
road corporations,  the  directors  apply  a  considerable  portion 
of  their  net  income  to  the  laying  of  additional  tracks,  the 
building  of  new  depots,  the  increase  of  their  rolling  stock,  and 
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Bometimes  to  the  purchase  of  land  which  they  deem  important 
to  the  accommodation  of  their  business,  or  to  other  permanent 
improvements  of  the  road;  and  they  have  discretionary  power 
to  do  80.  It  is  true  that  they  may  abuse  their  power,  and  re- 
fuse to  make  any  dividends,  though  their  net  income  may  be 
large,  and  apply  their  funds  to  the  permanent  improvement 
of  the  road,  and  thereby  deprive  a  life  tenant  of  aU  benefit 
from  the  shares,  and  reserve  the  whole  income  for  the  benefit 
of  the  remainderman.  But  in  the  present  case  it  is  not  alleged 
that  there  has  been  any  abuse  of  power;  and  it  need  not  be 
decided  whether,  in  case  of  such  abuse,  the  trustee  can  protect 
the  interests  of  the  tenant  for  life  in  any  other  manner  than 
by  selling  the  shares  and  investing  the  trust  fund  in  some  other 
way  by  which  he  may  obtain  a  reasonable  income. 

It  is  obvious  that  if  the  directors  had  made  no  stcysk 
dividend,  but  had  invested  the  income  in  permanent  improve- 
ments, making  no  increase  of  the  number  of  shares,  the  im- 
provements would  have  been  capital,  belonging  to  the  legatees 
in  remainder.  So  if  they  had  thus  invested  it,  and  instead  of 
increasing  the  number  of  shares  had  increased  their  par 
value,  the  shared  would  have  been  mere  capital,  and  not  in- 
come, as  to  the  share-holders,  though  increased  in  value  by 
the  application  of  the  net  income  of  the  road  to  that  purpose. 
So  when  they  increase  the  number  of  shares,  each  share  of  all 
the  stock  in  the  corporation  is  in  its  nature  capital.  The  new 
shares  take  their  place  among  the  old  ones;  and  each  of  the 
old  shares  thereby  becomes  a  less  proportion  of  the  whole  stock 
than  it  was  before,  and  is  entitled  to  a  less  proportion  of  divi- 
dends declared  than  it  was  before.  It  may  be  that  dividends 
are  less  per  cent  than  they  would  otherwise  have  been,  and  in 
such  case,  the  old  stock  is  diminished  in  value,  and  the  inter- 
est of  the  remainderman  is  injariously  a£fected.  But  on  the 
other  hand,  the  efiect  may  be,  by  increasing  the  business  of 
the  road,  to  increase  the  dividends  and  the  market  value  of 
the  old  stock. 

But  neither  courts  nor  trustees  can  investigate  such  matters 
with  accuracy,  and  in  many  cases  no  investigation  can  be 
made.  A  trustee  needs  some  plain  principle  to  guide  him; 
and  the  cestuia  que  troBt  ought  not  to  be  subjected  to  the  ex- 
pense of  going  behind  the  action  of  the  directors,  and  investi- 
gating the  concerns  of  the  corporation,  especially  if  it  is  out  of 
our  jurisdiction.  A  simple  rule  is,  to  regard  cash  dividends, 
however  large,  as   income;    and  stock  dividends,  howevet 
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made,  as  capital.  The  court  are  of  opinion  that  this  rule  is 
more  in  conformity  with  the  legal  and  equitable  rights  of 
share-holders  than  any  other  that  has  been  suggested.  It  is 
also  in  conformity  with  the  decisions  of  the  court,  so  far  as  the 
subject  has  been  considered. 

In  Reed  y.  Head,  6  Allen,  174,  the  cash  dividends  made  by 
a  land  company  were  held  to  belong  to  the  tenant  for  life, 
though  they  were  derived  from  the  sale  of  its  real  estate, 
which  was  its  capital,  this  being  its  only  method  of  earning 
dividends.  On  the  other  hand,  where  a  gas-light  company 
increased  the  number  of  its  shares,  the  right  of  a  trustee  to 
subscribe  for  new  shares,  which  was  a  valuable  right,  was 
held  to  be  the  property  of  the  legatee  in  remainder;  and  the 
sum  realized  by  the  sale  of  the  right  was  directed  to  be  in- 
vested for  his  benefit,  the  income  to  be  paid  to  the  legatee  for 
life:  Atkins  v.  Albree,  12  Id.  359. 

The  subject  has  been  much  discussed  by  other  courts;  and 
as  it  has  been  fully  and  ably  argued,  and  is  practically  very 
important,  it  may  be  well  to  refer  to  the  authorities. 

The  earlier  English  decisions  "have  been  unsatisfactory  to 
the  profession,  and  to  the  English  courts.  In  Brander  v. 
Brander,  4  Ves.  800,  the  bank  had  advanced  to  the  government 
one  million  sterling,  and  had  received  for  it  one  million  one 
hundred  and  twenty-five  thousand  pounds  of  five  per  cent 
annuities.  These  were  distributed  among  the  stockholders. 
The  testator  had  devised  his  bank  stock  to  the  plaintifl^ 
subject  to  an  annuity  for  life.  Lord  Chancellor  Lough- 
borough held  that  the  dividends  out  of  the  one  million  one 
hundred  and  twenty-five  thousand  pounds  were  accretion  to 
the  capital,  and  belonged  to  the  remainderman,  and  that  the 
tenant  for  life  was  entitled  to  receive  only  the  income  which 
it  might  earn.  He  said  the  same  thing  had  been  done  when 
the  bank  increased  their  dividends,  on  the  ground  that  there 
had  been  a  gradual  saving.  To  apply  such  a  rule  to  the  cash 
dividends  made  by  corporations  in  this  country,  where  divi- 
dends are  so  variable  in  amount,  would  be  unreasonable  and 
absurd. 

In  Paris  v.  Paris,  10  Ves.  185,  an  extra  dividend  was  de- 
clared by  the  bank  from  the  profits  of  the  last  half-yean 
Lord  Eldon  decided  the  case  on  the  authority  of  Brander  v« 
Brandery  supra,  and  said  it  made  no  diflTerence  whether  the 
dividend  was  in  money  or  in  stock.  But  he  was  unable  to 
answer  the  argument  made  by  Sir  Samuel  Bomilly  for  the  life 
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tenant,  or  to  state  any  satisfactory  principle  on  which  the  two 
cases  rested;  and  seemed  to  be  dissatisfied  with  the  result. 
In  Clayton  v.  Oresham^  10  Ves.  288,  the  same  rule  was  adopted 
in  respect  to  an  extraordinary  dividend  of  profits  made  by  the 
bank  among  the  proprietors  of  the  stock.  In  Witts  v.  Steere^ 
13  Id.  363,  Lord  Erskine  adopted  the  rule,  but  expressed 
doubts  as  to  the  correctness  of  the  principle.  In  Barclay  v. 
Wdinwrighty  14  Id.  66,  Lord  Eldon,  after  reviewing  the  former 
case,  decreed  to  the  tenant  for  life  an  extra  dividend  of  five 
per  cent,  made  by  the  bank.  This  case  was  cited  with  appro- 
bation by  Sir  Thomas  Plumer,  V.  C,  in  Norris  v.  Harrison^  2 
Madd.  279. 

In  Hooper  v.  Rossiter^  McCIel.  527,  Lord  Chief  Baron  Alex- 
ander said  it  seemed  clear  from  all  the  cases,  from  the  first  to 
the  last,  that  wherever  the  addition  was  made  clearly  and 
distinctly  as  a  dividend  only,  the  tenant  for  life  was  to  have 
it;  but  wherever  it  was  not  clearly  given  as  a  dividend,  it  was 
considered  as  an  accretion  to  the  capital,  divisible  amongst 
the  proprietors. 

In  Price  v.  Anderson^  15  Sim.  473,  an  increased  dividend 
made  by  an  insurance  company  was  held  to  be  income.  Shad- 
well,  V.  C,  said  that  the  company  might  have  declared,  if 
they  had  thought  proper  to  do  so,  that  a  part  should  be  divi- 
dend and  a  part  capital.  But  as  they  had  declared  the  whole 
to  be  dividend,  he  held  that  it  belonged  to  the  tenant  for  life. 
He  refused  to  go  behind  the  action  of  the  company,  and  re- 
cognized their  discretionary  power.  This  discretionary  power 
of  a  company  over  its  earnings  is  certainly  a  very  essential 
element  in  its  bearing  upon  the  respective  rights  of  tenant  for 
life  and  remainderman. 

In  Bates  v.  Mackiidey^  31  Beav.  280,  dividends  and  bonuses 
earned  before  the  testator's  death,  but  declared  afterwards, 
were  held  to  be  income  belonging  to  the  tenant  for  life.  In 
Johnson  V.  Johnson^  15  Jur.  714,  a  bonus,  or  increased  divi- 
dend of  ten  pounds  per  share,  in  addition  to  the  usual  divi- 
dend, was  held  to  be  income,  and  not  capital.  In  Murray  v. 
GlassCj  17  Id.  816,  dividends  on  Mexican  Mint  shares,  and  also 
bonuses  declared  out  of  profits,  were  held  to  belong  to  the 
tenant  for  life.  In  Cuming  v.  Boswellj  2  Jur.,  N.  S.,  1005,  in 
the  house  of  lords,  bonuses  were  held  to  be  income;  and  the 
earlier  cases  cited  above  were  spoken  of  by  Lord  Cranworth 
not  resting  on  very  solid  ground. 

In  re  Barton's  Trusty  L.  R.  5  Eq.  238,  the  testator  left  fiv« 
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shares  in  the  India  General  Steam  Navigation  Company.  The 
company  added  three  new  shares  to  the  original  five,  out  of 
the  earnings  of  their  steamers  for  the  last  half-year,  to  he  ap- 
plied to  the  cost  of  new  steamers;  and  the  new  shares  were 
issued  to  represent  the  money  so  applied.  A  dividend  was 
made  of  the  remaining  portion  of  the  earnings.  Vice-Chan- 
cellor  Wood  held  that  the  new  shares  were  capital,  and  not 
income;  that  the  company  had  power  to  make  such  an  appro- 
priation of  a  part  of  their  profits;  and  that  a  share-holder  was 
bound  by  the  action  of  the  majority. 

Clive  V.  Clive,  Kay,  600;  Plumbe  v.  Neiid,  6  Jur.,  N.  8.,  629, 
and  Wright  v.  Tuckeitj  1  Johns.  &  H.  266,  may  be  referred  to, 
but  do  not  need  to  be  noticed  particularly. 

From  this  review  of  the  English  cases,  it  appears  that  the 
case  of  Brander  v.  Brander,  4  Ves.  800,  and  the  principle  on 
which  it  rests,  are  regarded  in  England  as  unsatisfactory;  and 
that  there  is  no  reason  why  we  should  follow  it. 

The  cases  cited  from  New  York  have  been  decided  in  their 
supreme  court,  and  not  by  their  highest  tribunal.  In  Clark- 
son  V.  Clarkson^  18  Barb.  646,  it  was  held  that  extra  dividends 
were  to  be  regarded  as  profits;  but  bonds  or  certificates  given 
by  a  railroad  for  the  purpose  of  consolidation  with  another 
road  were  capital,  and  belonged  to  the  remainderman.  James, 
J.,  expresses  dissatisfaction  with  Brander  v.  Brander ^  supra^ 
and  the  cases  which  follow  it.  In  Simpson  v.  Moore^  80  Barb. 
638,  the  subject  of  the  bequest  was  bank  stock.  The  charter 
of  the  bank  expired,  and  a  dividend  of  eighteen  per  cent  was 
declared,  with  an  option  to  stockholders  to  invest  it  in  a  re- 
newed charter.  It  was  held  that  the  dividend  was  profits, 
except  so  far  as  it  impaired  the  capital.  So  far  as  it  did  that, 
it  was  directed  to  be  retained  as  capital,  and  the  balance  to  be 
paid  to  the  tenant  for  life.  These  cases  do  not  difier  from  the 
views  we  have  expressed. 

In  Earp^s  Case^  28  Pa.  St.  368,  the  capital  stock  was  in- 
creased by  the  creation  of  new  shares.  A  dividend  of  the 
shares  was  made,  and  they  were  paid  for  out  of  the  profits  of 
the  business.  It  was  held  that  the  additional  shares  should 
go  to  the  legatee  for  life  as  income.  But  in  that  case  the  fact 
that  the  corporation  has,  within  the  limits  of  its  charter,  the 
power  to  withhold  dividends,  and  use  all  its  funds  in  such  a 
way  as  merely  to  increase  its  property,  is  not  discussed. 

On  this  point  the  case  of  Pratt  v.  Pratt^  S3  Conn.  446,  is  per- 
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tinent  The  court  held  that  where  the  directors  of  a  mann- 
factnring  corporation  were  about  to  invest  their  income  in  the 
erection  of  new  buildings  and  machinery,  and  enlarge  their 
business  within  the  limits  of  their  chartered  authority,  a  case 
was  not  made  for  equitable  interference  by  injunction  in  favor 
of  a  minority  of  dissenting  stockholders. 

This  case  illustrates  the  principle  applicable  to  the  present 
case.  The  money  in  the  hands  of  the  directors  may  be  income 
to  the  corporation;  but  it  is  not  so  to  a  stockholder  till  a  divi- 
dend is  made;  and  where  the  company  invest  it  in  buildings 
and  machinery,  or  in  railroad  tracks,  depots,  rolling  stock,  or 
any  other  permanent  improvements,  for  enlarging  or  carrying 
on  their  legitimate  business,  it  never  becomes  income  to  the 
share-holder.  The  investment  becomes  an  accretion  to  the 
capital;  and  it  is  equally  so  whether  tbey  increase  the  number 
of  shares,  or  the  par  value  of  shares,  or  leave  the  shares  un- 
altered. Or  if  the  number  of  shares  is  increased  for  purposes 
merely  speculative,  it  is  an  increase  of  capital  stock,  and  not 
of  income;  and  it  would  be  practically  unwise  for  courts  to  go 
behind  the  action  of  the  company  and  attempt  to  ascertain 
how  they  came  by  the  funds  out  of  which  they  declare  either 
cash  or  stock  dividends. 

As  the  corporation  is  the  legal  owner  of  the  property,  and 
has  po^er,  within  the  limits  of  its  charter,  to  give  to  the  share- 
holJe.>>  either  an  increase  of  income  or  an  increase  of  capital, 
out  ot  vhe  money  in  its  hands,  according  to  the  discretion  of 
its  directors,  it  would  seem  to  follow  that  an  increase  of  capital 
should  be  kept  for  the  remainderman,  and  an  increase  of  in- 
come should  be  paid  to  the  tenant  for  life.  This  rule  appears 
to  be  in  conformity  with  the  intention  of  the  testator  who  gives 
personal  property  in  this  manner.  He  is  held  to  have  the  in- 
terest of  the  successive  takers  equally  in  view:  KinmotUh  v. 
Brigham,  6  Allen,  270. 

The  equitable  rights  of  the  cestuia  que  trust  will  thus  coincide 
with  the  legal  rights  of  the  legal  holder  of  the  stock,  who  holds 
his  shares  as  his  capital,  and  his  cash  dividends  as  his  income 
from  that  capital.  As  to  him,  a  stock  dividend  is  an  accretion 
to  his  capital;  and  there  is  nothing  to  show  that  the  testator 
intended  that  it  should  be  otherwise,  as  between  the  successive 
takers  of  his  bounty. 

Decree  that  the  new  shares  be  held  as  capital  for  the  legatee 
In  remainder;  the  income  to  be  paid  to  the  legatee  for  life. 
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Thb  pskkoxpal  oasb  wab  coxd  in  eaeh  of  tho  following  aatiioritiea^  and 
to  the  point  stated:  CSuh  diyidends  are  to  be  regarded  as  income,  and  stock 
dividends  as  principal:  Dcdand  v.  WUUams,  101  Mass.  573;  Leland  v.  Hap- 
den,  102  Id.  550;  Adams  v.  Adams,  139  Id.  452;  and  the  question  whether 
dividends  are  to  be  deemed  of  principal  or  of  income  is  to  be  determined  by 
the  votes  of  the  corporation:  Leland  v.  Eayden,  102  Id.  550;  Rand  v.  HuXh 
hell,  115  Id.  474;  Adams  v.  Adams,  139  Id.  452.  It  is  the  declaration  of  the 
dividend  which  creates  it  as  a  dividend,  and  this  declaration,  as  shown  by 
the  votes  of  the  corporation,  constmed  in  the  uanal  way,  determines  the 
character  of  the  dividend,  whether  it  is  a  distribntito  of  capital  stock  or  a 
division  of  profits:  See  case  last  cited.  Conrts  will  not  go  behind  the  votes 
of  the  corporation  and  its  directors,  and  investigate  the  accounts  and  affiiirs 
of  the  corporation,  in  order  to  ascertain  how  it  aoqtdred  the  funds  out  of 
which  the  dividend  was  declared:  Rand  v.  HvbbeU,  115  Id.  474.  The  earn- 
ings of  a  corporation,  while  they  remain  undivided,  are  a  part  of  the  capital  of 
the  corporation,  and  the  interest  therein,  represented  by  each  certificate  of 
a  share  of  stock,  is  part  of  the  capital,  and  not  of  the  income  of  that  share, 
as  between  those  entitled  to  successive  rights  to  it:  Offfbrd  v.  Thompson,  115 
Id.  480;  Rand  v.  HttbbeU,  115  Id.  474.  Corporation,  in  absence  of  restrain- 
ing statute,  may  treat  its  undivided  earnings  and  deal  therewith,  either  as 
an  increase  of  its  property,  or  as  profits  of  its  business:  Rand  v.  Huhbell,  115 
Id.  474.  A  dividend  made  in  new  stock  is  ordinarily  to  be  deemed  capital: 
Rand  v.  HvbbeU,  115  Id.  475,  in  which  the  principal  case  was  used  as  an 
illustration.  The  latter  case  was  distinguished  in  Heard  v.  Bldrtdge^  109  Id. 
260|  and  referred  to  in  SMer  v.  Burr,  127  Id.  225. 


Flint  v.  Board  of  Aldermen  of  Boston. 

[M  MASSACHUSnTS,  14Li 
OOKOBna  SLAB  CONtfi'lTUTlUWAL  POWIB  TO    ESTABLIBH  NaTIOKAL  BaNK  is 

Amr  Statk^  and  to  provide  that  the  shares  of  its  capital  stock  shall  be 
exempt  from  taxation  by  other  states. 
Bt  United  States  Statute  of  1864,  Chapter  106,  Section  41,  Con- 
gress pROHiBrTSD  State  Taxation  upon  Shares  ot  National  Baivx 
Stock  by  any  other  state  than  the  one  where  such  bank  was  located. 
Thus  shares  of  capital  stock  in  a  naticmal  bank  located  in  New  York  City, 
and  owned  by  a  resident  of  Boston,  MassaohusettSy  could  not  be  assessed 
to  the  latter  in  Massachusetts. 

Petition  for  certiorari  to  the  aldermen  of  Boston  to  reverse 
their  refusal,  on  appeal  from  the  assessors  of  Boston,  to  abate 
a  tax  assessed  m  1867,  under  the  laws  of  the  commonwealth, 
statute  of  1865,  chapter  242,  on  forty  shares  of  capital  stock  • 
in  the  American  Exchange  National  Bank,  a  national  bank- 
ing association  organized  under  the  United  States  statute  of 
1864,  chapter  106,  and  located  in  New  York  City.  The  peti- 
tioner resided  in  Boston,  and  after  such  refusal,  paid  the 
amount  of  such  tax  under  protest.    The  answer  admitted  the 
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facts  alleged  in  the  petition ,  and  jostified  the  refoBal  of  the 
spondents  on  the  groond  that  the  assessment  was  legaL    Thm 
oase  was  reserved  for  the  determination  of  the  full  court 

C.  H.  Hill  and  J.  P.  Healy^  for  the  respondents. 
C.  B.  Goodrich  and  L  /.  Austin^  for  the  petitioner. 

By  Court,  Hoab,  J.  The  petitioner  is  a  resident  of  the  city 
of  Boston,  and  has  been  assessed  in  that  city  upon  the  shares 
owned  by  him  in  a  national  banking  association  located  in  the 
city  of  New  York.  We  think  the  case  must  be  governed  by 
the  principles  stated  in  the  decision  in  AusUn  v.  Aldermen  of 
Boston,  14  Allen,  359.  The  national  banks  are  artificial  bodies 
created  by  the  laws  of  the  United  States.  The  power  of  Con- 
gress to  establish  them  arises  from  their  being  suitable  instru- 
ments for  the  performance  of  functions  pertaining  to  the 
national  government.  As  such  instruments,  they  are  not  sub- 
ject to  taxation  under  state  authority.  And  although  the 
shares  in  their  capital  stock  are  so  far  distinct  from  the  corpo- 
rations themselves  as  to  be  the  subject  of  state  taxation,  if 
such  taxation  is  not  restricted  or  prohibited  by  Congress,  yet 
it  has  been  expressly  decided  by  the  supreme  court  of  the 
United  States  that  they  are  ''a  subject-matter  over  which 
Congress  and  the  states  may  exercise  a  concurrent  power,  but 
from  the  exercise  of  which  Congress,  by  reason  of  its  paramount 
authority,  may  exclude  the  states '':  Van  Alien  v.  Assessors,  3 
Wall.  573.  In  that  case,  it  was  held  that  a  tax  on  shares  in 
national  banks  was  invalid  which  was  not  levied  in  conform- 
ity with  the  stipulations  in  the  proviso  of  the  United  States 
statutes  of  1864,  chapter  106,  section  41. 

By  the  construction  which  was  given  to  that  proviso  by  this 
court  in  Austin  v.  Aldermen  of  Boston,  supra,  Congress  has 
thereby  prohibited  the  assessment  of  taxes  by  any  state  upon 
the  shares  of  a  national  bank  established  in  any  other  state. 
The  purpose  may  have  been  to  attract  banking  capital,  and 
induce  the  formation  of  national  banks  within  those  states 
where  the  rate  of  taxation  is  low.  But  whatever  may  have 
been  the  design  or  motive,  we  can  have  no  doubt  that  it  is 
f  within  the  constitutional  power  of  Congress  to  establish  a 
national  bank  in  any  state,  and  to  provide  that  its  shares  shall 
have  such  a  local  nature  as  to  be  exempt  from  taxation  by 
other  states;  and  that  this  power  has  been  exercised  in  the 
present  instance:  Abbott  v.  Bangor,  54  Me.  640. 

Certiorari  to  issue. 
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National  Bank  Stock,  Taxation  or:  See  extended  note  to  Comnumwealih 
T.  Fir$i  NaL  Bank  etc,,  96  Am.  Dec.  285,  where  the  subject  ib  folly  ducnssed; 
end  nnmeroas  cases  cited  in  the  note  to  City  cfNtw  Albamy  ▼.  Medtm,  66  Id. 
630,  531. 

Thx  PBiNdPAL  CASS  WAS  CTTSB  in  Providence  ItuHtniion  etc  ▼.  CUy  </  Bos- 
ton, 101  Mass.  582,  to  the  point  that  a  citizen  of  Connecticut  or  Rhode  Island, 
owning  shares  in  a  national  bank  in  Massachusetts,  cannot  be  taxed  for  them 
in  the  two  states  first  named.    They  can  only  be  taxed  in  Massachusetts. 


Manupaoturbbs'  Insurance  Company  v.  Loud. 

r99  Masbachusstts,  145.] 

Tax  upon  Fbanohisb  of  Corporation,  and  not  upon  its  Propkbtt— 
Abatbhsnt  of  Such  Tax.  —  The  tax  imposed  by  the  Massachusetts 
statute  of  1865,  chapter  283,  on  corporations  chartered  by  the  common- 
wealth, or  organized  under  its  general  laws  for  purposes  of  business  or 
profit,  and  having  a  capital  stock  divided  into  shares,  was  a  tax  on  their 
fraaohiaes,  and  not  on  their  property;  and  it  was  held  to  be  no  reason 
for  abatement  of  any  portion  of  such  a  tax,  that,  in  computing  the  mar- 
ket value  of  the  capital  stock  of  a  corporation  as  the  true  value  of  its 
corporate  franchise,  the  tax  commissioner  omitted  to  make  any  deduc* 
tion  for  a  portion  of  its  properly  invested  in  United  States  bonds,  which 
are  exempt  from  taxation  by  any  state. 

Petition  under  the  statute  of  1867,  chapter  52,  section  2, 
for  abatement  of  a  portion  of  a  tax  assessed  under  the  statute 
of  1865,  chapter  283,  upon  the  petitioners,  a  corporation  char- 
tered by  the  commonwealth  for  purposes  of  business  as  in- 
surers of  fire  and  marine  risks,  and  having  a  capital  stock 
divided  into  shares.  The  respondents  were  Loud,  treasurer 
and  receiver  of  the  commonwealth,  and  another.  The  only 
issue  was,  whether,  in  ascertaining  the  true  value  of  the  cor- 
porate franchise  of  the  petitioners  by  computing  the  market 
value  of  the  shares  of  their  capital  stock  on  May  1,  1866,  the 
tax  commissioner  was  in  error  in  making  no  deduction  on 
account  of  a  portion  of  their  property  which  was  invested  in 
United  States  bonds,  and  which  were  exempt  from  taxation 
by  state  authority.  It  was  agreed  that  on  May  1,  1866,  the 
petitioners  owned  such  bonds  of  the  par  value  of  $180,000, 
and  of  the  market  value  of  $242,438,  and  made  return  thereof, 
and  of  their  other  property,  on  that  day  to  the  tax  commis- 
sioner, on  the  basis  of  which  return  the  valuation  was  made 
on  which  the  tax  was  assessed.  The  petitioners  paid  the  tax 
under  protest  after  the  refusal  of  the  board  of  appeal  to  make 
correction  thereof.  The  question  at  issue  was  reserved  for  the 
full  court. 
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C  W.  Story  and  K  8t.  /.  Oreen^  for  the  petiticnien. 

0.  AUen^  attomey^eneral^  and  J.  0.  Davia^  for  the  respon- 
dents. 

By  Court,  Wells,  J.  It  has  been  repeatedly  held  by  this 
court  that  the  tax  upon  a  corporation  under  the  statute  of 
1864,  chapter  208,  was  a  tax  upon  the  franchises  of  the  cor- 
poration, and  not  upon  its  property.  In  the  statute  of  1865, 
chapter  283,  the  intention  of  the  legislature  to  lay  the  tax 
upon  "the  corporate  franchiees  appears  even  more  obviously 
than  in  the  statute  of  1864.  The  petitioner  does  not  point  out 
any  feature  of  the  statute  of  1865  which  may  operate  to  con- 
trol that  apparent  intent,  and  give  the  statute  the  effect  of  im- 
posing a  property  tax. 

It  is  agreed  that  the  computations  and  all  the  proceedings 
in  levying  the  tax  are  correct  and  in  conformity  with  the 
statute,  unless  the  omission  to  make  a  deduction  from  the 
market  value  of  the  capital  stock  on  account  of  the  bonds  of 
the  United  States  held  by  the  corporation  shall  be  adjudged 
to  be  erroneous.  But  as  the  aggregate  valuation  upon  which 
the  tax  is  computed  is  not  a  valuation  of  the  property  of  the 
corporation,  it  does  not  include,  as  a  component  part  of  itself, 
the  value  of  the  bonds  as  property.  No  deduction  of  the  value 
of  such  bonds  is  required,  therefore,  in  order  to  arrive  at  tho 
basis  of  the  taxation  contemplated  by  the  statute;  nor  by  rea- 
son of  their  specific  exemption  from  taxation  by  the  constitu- 
tion and  laws  of  the  United  States.  No  part  of  the  tax  is 
assessed  upon  the  property  of  the  corporation  in  these  bonds, 
nor  upon  their  property  however  held  or  invested. 

Petition  dismissed. 


FaANcmsB  of  Ck>RPoaATioN  is  Subject  to  Taxation:  See  Maifor  etc  4^ 
BdUimort  ▼.  BaUhnore  etc  R.  B.  Co.,  48  Am.  Dec.  531;  Attome^'Oeneral  ▼. 
Baff  State  Mining  Co,,  ffoet,  p.  717;  bat  a  etate  caiuot  tax  a  foreign  coipora- 
tion  upon  a  different  principle  or  in  a  different  manner  from  what  she  can  tax 
one  of  her  own  domestic  corporations:  Erie  Ky  Co,  ▼.  Stale,  86  Id.  226. 

Thx  PRiifGiFAL  OASB  WAS  oiTXD  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  excise  tax  imposed  by  the  Massachnsetts  statnte  of 
1864,  chapter  208,  of  1865,  chapter  283,  and  of  1867,  chapter  52,  was  a  tax 
upon  the  franchise  of  a  corporation,  and  not  npon  its  property,  and  was  con- 
stitutional: Botton  Mfg.  Co.  ▼.  Commonwealth,  144  Mass.  598;  compare  Coke 
▼.  Connecticut  Mut.  L.  In$.  Co.,  36  Conn.  528.  By  the  said  statute  of  1864, 
as  revised  by  that  of  1865,  an  excise  was  imposed  upon  the  franchises  of  all 
oorporations  having  a  capital  stock  divided  into  shares,  except  banks  of  issue 
and  deposit,  and  such  stockholders  of  such  oorporations  as  paid  this  exdae 
were  exempted  ^m  taxation  upon  their  shares  in  the  places  of  their  rad- 
ii Mwmtyr.  BerkMreLifelne.  Co..  104Maaa.  588, 
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Attornby-Gbnebal  v.  Bay  State  Mining  Co. 

[M  HABSACRUBXm,  ItfL] 

Massaohusbtts  Lsoislaturx  mat,  under  Statutis  ov  That  Static  Gov- 
smunoNALLT  Tax  Foreion  Ck>RPORATiON  haying  an  o£Soe  or  place  of 
business  within  that  commonwealth. 

SxcnoN  8,  Chaftxr  283,  Statute  of  1865,  was  mot  Repealed  or  Ak- 
NULLED  by  statute  of  1866,  chapter  291. 

Information  filed  December  13,  1867,  under  the  statute  of 
1865,  chapter  283,  section  14,  at  the  relation  of  the  treasurer 
and  receiver-general  of  the  commonwealth,  seeking  a  decree 
for  payment  by  the  defendant,  a  corporation  organized  under 
the  law  of  Michigan  for  the  purpose  of  engaging  in  the  business 
of  mining  copper  in  that  state,  of  taxes  levied  in  1866  and 
1867,  under  the  statute  of  1865,  chapter  283,  section  8.    The 
information  also  sought  an  injunction  against  further  prosecu- 
tion of  business  in  the  commonwealth  by  the  defendant  until 
said  taxes  should  be  paid  with  interest.    The  statute  of  1865, 
chapter  283,  section  8,  imposed  a  tax  of  one  twentieth  of  one 
per  cent  upon  the  par  value  of  the  capital  stock  of  every  com- 
pany or  association  "having  an  o£5ce  or  place  of  business 
within  Massachusetts  for  the  direction  of  its  affairs  or  transfer 
of  shares,"  and  incorporated  elsewhere,  for  the  purpose  of  en- 
gaging without  the  limits  of  that  commonwealth  in  the  busi- 
ness of  coal-mining  or  other  mining,  quarrying,  or  extracting 
carbonaceous  oils  from  the  earth,  or  for  the  purpose  of  pur- 
chasing, selling,  or    holding   mines  or    lands  without    the 
commonwealth.    The  information  alleged  that  the  defendant 
corporation  had  an  office  or  place  of  business,  namely,  the 
office  of  its  treasurer,  in  Boston,  for  the  direction  of  its  affairs 
and  transfer  of  shares.    It  also  alleged  the  making  of  returns 
by  said  treasurer  to  the  tax  commissioner,  in  conformity  with 
the  statute,  and  that  the  taxes  alleged  were  one  twentieth  of 
the  par  value  of  the  capital  stock  in  1866  and  1867.    These 
facts  were  admitted  by  the  answer,  but  the  corporation  denied 
its  liability  for  the  taxes,  alleging  that  it  was  a  foreign  cor- 
poration, owning  real  estate  in  Michigan,  and  employing  its 
capital  stock  in  the  working  of  a  mine  in  Michigan;  that  said 
capital  stock  was  owned  in  part  by  citizens  of  states  other  than 
that  of  Massachusetts;  that  nearly  all  the  contracts  for  labor 
at  said  company's  mine  and  for  materials  purchased  for  use  at 
said  mine  were  entered  into  in  Michigan,  and  drafts  for  the 
payment  of  the  same,  drawn  by  the  agent  of  the  company  at 
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the  mine  on  the  treasurer  of  the  company  residing  in  Boston, 
were  delivered  to  and  received  by  the  laborers,  and  parties 
furnishing  materials,  as  payment.  The  defendant  corporation 
further  denied  that  the  commonwealth  had  the  right  or  power, 
under  the  constitution  of  the  United  States,  or  under  the  con- 
stitution of  Massachusetts,  to  tax  said  corporation,  it  being 
foreign,  and  receiving  all  its  corporate  powers  and  privileges 
from  the  state  of  Michigan.  It  finally  alleged  that  the  pro- 
visions of  said  statute  of  1865,  chapter  283,  so  far  as  applicable 
in  requiring  defendant  to  pay  said  tax,  were  repealed  by  the 
provisions  of  the  statute  of  1866,  chapter  291.  On  the  informa- 
tion and  answer  the  case  was  reserved  for  the  full  court. 

C,  AUeUj  attomey-generalf  and  J.  C  Davis^  for  the  common- 
wealth. 

/.  Q,  Jackson^  for  the  defendant. 

By  Court,  Wells,  J.  The  defense  in  this  suit  seems  to  rest 
upon  the  supposition  that  the  existence  and  organization  of 
the  corporation,  the  functions  and  capacities  with  which  it  is 
endowed  by  the  law  creating  it,  are  alone  what  constitute  the 
franchise,  or  "  commodity,"  which  is  the  subject  of  the  tax  or 
excise  imposed  by  the  statute  of  1865,  chapter  283.  If  it  were 
so,  there  would  be  much  force  in  the  argument  that  when 
these  are  derived  exclusively  from  the  authority  of  another 
state,  they  are  not  proper  subjects  of  state  taxation  here. 

But  we  think  this  is  a  too  limited  view  of  the  matter.  It 
is  not  merely  the  creation  of  corporate  functions  and  privi- 
leges, or  the  conferring  of  rights  and  franchises  by  the  legis- 
lature, which  entitles  the  state  to  tax  the  possessor  of  such 
privileges  and  rights.  The  exercise  of  powers  or  privileges, 
and  even  of  occupations  without  especial  powers  or  privileges, 
may  be  equally  subjected  to  such  taxation  under  the  constitu* 
tional  authority  to  **  impose  and  levy  reasonable  duties  and 
excises."  It  was  so  considered  in  the  case  of  Portland  Bank 
V.  Apthorpy  12  Mass.  252;  and  the  tax  of  one  per  cent  laid 
upon  the  capital  stock  of  the  bank  was  justified  upon  prin- 
ciples equally  applicable  to  individuals  transacting  similar 
business,  and  to  brokers,  factors,  auctioneers,  etc.  The  tax 
was  not  sustained  on  the  ground  that  the  corporation  derived 
its  existence  from  the  state  which  imposed  the  tax;  on  the 
contrary,  one.  principal  question  in  that  case  was,  whether  by 
the  charter  the  state  had  not  conferred  upon  the  bank  the 
privilege  of  doing  the  business  for  which  it  was  created  with- 


March,  1868.]     Attorney-General  v.  Mining  Co.  719^ 

out  restriction,  so  as  to  exempt  the  corporation  from  the  requi* 
eition  of  any  tax  or  duty  afterwards  levied  upon  the  exercise 
of  that  privilege. 

That  decision  is  sufficient  for  the  present  case.  The  tax  is,, 
indeed,  in  form  levied  upon  the  capital  stock  of  the  corporation. 
But  it  is  not  merely  the  franchise  of  incorporation  that  is  the 
basis  of  the  tax;  nor  is  it  the  capital  regarded  merely  as  prop- 
erty. In  case  of  domestic  corporations,  it  is  based  upon  a 
valuation  which  involves  'an  estimate  of  all  the  advantages, 
present  and  prospective,  which  the  stock  is  supposed  to  derive 
from  the  combination  of  capital  and  the  exercise  of  all  the 
rights  and  privileges  enjoyed  by  the  corporation  in  the  con- 
duct of  its  business:  Commonwealth  v.  Hamilton  Mfg.  Co.y  12 
Allen,  298. 

When  the  exercise  of  corporate  functions,  authorized  by  the 
state,  is  extended  beyond  the  limits  of  the  state,  as  in  rail- 
roads and  telegraph  lines,  the  tax  is  apportioned  accordingly. 
In  the  case  of  mining  companies  whose  mines  are  without  the 
state,  the  tax  is  limited  by  the  "par  "  of  the  stock;  and  thfr 
tax  upon  foreign  companies  is  founded  upon  the  express  con- 
sideration of  "  having  an  office  or  place  of  business  within  the 
commonwealth  for  the  direction  of  its  affairs  or  transfer  of 
shares."  A  mining  corporation  which  comes  within  the  term& 
of  this  provision  has  its  domicile  of  business  within  the  com- 
monwealth as  completely  as  one  that  is  organized  under  our 
General  Statutes  for  ttie  prosecution  of  a  like  enterprise.  A 
corporation  which  seeks,  by  its  agents,  to  establish  a  domicile 
of  business  in  a  state  other  than  that  of  its  creation  must 
take  that  domicile,  as  individuals  are  always  understood  to 
do,  subject  to  the  responsibilities  and  burdens  imposed  by  the 
laws  which  it  finds  in  force  there.  The  state  may  deny  to 
foreign  corporations  the  right  to  transact  their  business,  hold 
property,  or  exercise  any  corporate  function  whatever  within 
its  limits;  or  it  may  permit  them  to  exercise  such  privileges 
upon  terms  prescribed  by  law,  as  has  long  been  done  in  rela- 
tion to  insurance  companies:  Erie  Ky  Co.  v.  Neio  Jersey,  32 
N.  J.  L.  531.  The  provisions  of  the  statute  in  question  are* 
founded  upon  this  right  of  exclusion  or  of  conditional  admis- 
sion. Exclusion  is  the  remedy  provided  to  enforce  compli- 
ance. The  very  defense  to  the  suit  implies  the  enjoyment 
of  valuable  rights  and  privileges  within  the  commonwealth^ 
which  a  foreign  corporation  can  only  exercise  by  comity  and 
the  permission  of  the  state. 
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The  court  are  all  of  opinion  that  the  tax  upon  the  defendant 
corporation  is  legal;  that  it  is  warranted  by  the  constitution 
of  the  commonwealth,  and  is  not  in  conflict  with  any  pro- 
vision of  the  constitution  of  the  United  States;  and  that  sec- 
tion 8  of  the  statutes  of  1865,  chapter  283,  is  in  no  respect 
repealed  or  annulled  by  the  statutes  of  1866,  chapter  291. 

The  commonwealth  is  therefore  entitled  to  an  injunction 
restraining  the  further  prosecution  of  the  business  of  the  de- 
fendant corporation  within  the  commonwealth,  excepting  the 
payment  of  debts  already  contracted,  until  all  taxes  due  under 
said  act  shall  be  paid,  with  interest  and  costs. 


Taxation  or  Fobugm  Cobforations:  See  extended  nofce  to  CU^  qfNem 
Albany  ▼.  Meekin,  66  Am.  Dec  523-^537,  on  place  where  properly  may  be 
taxed,  at  page  531;  ErieR*y  Co,  t.  SUOe^  S6  Id.  226;  Mamt^fadMrer^ In».  Co, 
▼.  Loud,  ante,  p.  715. 

Thb  fbincipal  0A8B  WAS  cmu)  in  each  of  the  following  anthoritiee.  aad 
to  the  point  stated:  An  excise  tax  may  be  laid  nposi  the  franchise  of  a  cor- 
poration having  an  office  or  place  of  business  within  Massachusetts,  and 
authorized  by  that  commonwealth  to  do  business  therein:  CommomoeaUh  ▼. 
Lancaster  Savings  Bank,  123  Mass.  495;  Natiofnal  Bank  qf  Commerce  v.  Hunt- 
ington, 129  Id.  449;  Olhtr  v.  Liverpool  etc  Fire  Ina.  Co.,  100  Id.  538;  CoUe  t. 
Connecticut  Mut.  L.  Ins.  Co.,  36  Conn.  528.  A  corporation  which  seeks^  by 
its  agents,  to  establish  a  domicile  of  business  in  a  state  other  than  that  of  its 
-creation  must  take  that  domicile  subject  to  the  responsibilities  and  burdeos 
which  it  finds  in  force  there:  Oliver  ▼.  Liverpool  etc  Ins.  Co.,  100  Mass.  538; 
National  Bank  etc.  y.  Huntington,  129  Id.  449.  A  tax  upon  a  corporate  fran- 
ohise  is  not  a  tax  upon  tho  property  of  the  corporation,  though  the  amount 
of  the  capital  stock,  or  tho  extent  of  the  businA  transacted,  may  properlj 
a£ford  the  means  of  computing  the  amount  of  the  tax:  Commomoealtk  ▼.  Lem- 
caster  Savings  Bank,  123  Id.  495,  496.  A  corporation  may  be  deemed  to  haTs 
two  domiciles  when  the  just  construction  of  a  statute  so  requires:  Btdter  t. 
American  L.  d&  T.  Co.,  140  Id.  350. 


Gould  v.  Emerson. 
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Policy  or  Lmc  Insurance  not  Aftbctbd  bt  Will.  —  Policy  of  life  insur- 
ance expressed,  under  the  General  Statutes  of  Massachnsette,  chapter  58, 
section  62,  to  be  for  tlie  benefit  of  the  widow  and  children  of  the  insured, 
is  not  affected  by  his  will,  and  his  administrator  is  liable  if  he  collects  it^ 

Life  Insurance  Monet  in  Administrator's  Hands  is  Trust,  and  hot 
General  Assets,  when.  — Where  a  policy  of  life  insurance,  expressed 
to  be  for  the  benefit  of  the  widow  and  children  of  the  assured,  is  uiade 
payable  upon  his  death  to  his  administrator,  the  amount  of  such  insur- 
ance is  not  general  assets,  when  it  comes  into  the  hands  of  the  adminis- 
trator, and  is  not  liable  to  the  payment  of  debts,  or  to  distrUmtioi&  undsr 


March,  1868.]  Gould  v.  Embrson.  721 

the  will  of  tho  deceased  or  the  law  of  hia  domioile.  It  ia  a  trnat,  and 
the  trastee  has  no  daty  with  respect  to  the  money  but  to  immediately 
pay  it  over  to  the  cettuis  que  trwL 

OlSTUI  QUI  T&UST  CAS    MAINTAIN  ACTION  AT  LaW  AOAINBT    TbUBTEI  lOR 

MoKBY  Had  and  Bjeobivbd,  where  the  trust  has  been  closed  and  set- 
tled, and  the  amount  dne  the  eeskU  que  irust  has  been  established  and 
made  certain. 

Rights  and  Liabiutdes  of  Administrator  to  Whom  Lifb  Insurancr 
Policy,  fob  Benkftt  of  Widow  and  Ohildrbn  of  Insuiued,  is  Mads 
Patabls.  — Where  a  policy  of  life  insurance,  expressed  under  the  Mas- 
sachusetts statute  to  be  for  the  benefit  of  the  widow  and  children  of  the 
assured,  is  made  payable  upon  his  death  to  his  administrator,  the  admin- 
istrator is  liable  to  a  surviving  child  for  the  child's  share  of  the  amount 
of  the  policy  collected  by  him  from  the  insurers,  as  for  money  had  and 
received  to  the  child's  use.  But  he  may  deduct  from  such  amount  his 
expenses  of  collecting  the  same,  which  may  include  the  expenses  of  taking 
out  adAiiinistration  in  Massachusetts,  if  this  was  the  only  estate  of  the 
deceased  in  that  commonwealth. 

Widow  and  Subyiying  Child  Takb  Equal  Shabes  under  Lifb  In* 
SUBANCB  Policy,  expressed  to  be  for  their  benefit,  where  their  propor- 
tions are  not  otherwise  specified. 

Contract  by  Ada  Gould,  the  only  Burviving  child  of  Alonzo 
P.  Gould,  late  of  Nashua,  in  New  Hampshire,  deceased,  against 
the  defendant,  Benjamin  F.  Emerson,  as  his  administrator 
with  the  will  annexed,  to  recover  one  half  of  the  sum  received 
by  the  defendant  from  the  New  England  Mutual  Life  In- 
surance Company,  upon  a  policy-of  insurance  made  by  them 
to  him  at  Boston  on  February  18, 1862,  upon  his  life,  by  which 
they  promised  to  pay  the  sum  insured  to  him,  his  executors, 
administrators,  or  assigns,  in  sixty  days  after  due  notice  and 
proof  of  his  death,  "  for  the  benefit  of  his  widow,  if  any,  and 
his  then  surviving  child  or  children."  The  testator  in  his  will, 
which  was  proved  in  New  Hampshire,  declared  that,  for  rea- 
sons therein  stated,  he  made  no  bequest  to  his  daughter,  the 
plaintifif;  appointed  his  wife  executrix;  ordered  whatever  sum 
should  be  paid  on  this  policy  to  be  paid  to  her;  and  bequeathed 
to  her,  to  her  sole  and  separate  use,  the  said  policy,  and  the 
money  due  thereon  at  his  decease.  The  defendant,  who  re- 
sided in  New  Hampshire,  and  was  served  with  summons  in 
Massachusetts,  was  appointed  and  qiialified  as  administrator 
with  the  will  of  the  deceased  annexed,  both  in  Massachusetts 
and  New  Hampshire,  defendant  received  the  amount  of  the 
insurance  from  the  insurance  company  after  such  appointment, 
and  refused  upon  demand  to  pay  to  the  plaintiff  any  part 
thereof.  The  plaintiff  also  resided  in  New  Hampshire.  Upon 
these  facts  the  case  was  submitted. 

Am.  Dm.  Vol.  XCVI—iS 
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B,  Dearly  for  the  plaintiff. 

D.  S.  Richardsofiy  for  the  defendant. 

By  Court,  Gray,  J.  The  rights  of  the  parties  are  regulated 
by  the  statate  law  of  Massachusetts.  It  is  unnecessary,  there- 
fore, to  consider  whether,  by  the  general  principles  of  equity 
jurisprudence,  the  policy  of  insurance  on  the  life  of  Alonzo 
P.  Gould,  for  the  benefit  of  his  wife  and  children,  would  have 
constituted  an  executed  voluntary  settlement  which  he  could 
^ot  have  revoked  by  a  subsequent  like  settlement  or  by  will, 
and  which  could  have  been  enforced  against  his  representa- 
tives: See  Fortescue  v.  Bamett^  3  Mylne  &  K.  36;  Lewin  on 
Trusts,  3d  ed.,  86-92;  Stcme  v.  Hackett,  12  Gray,  227. 

The  General  Statutes,  chapter  58,  section  62,  in  accordance 
with  which  this  policy  was  issued,  provide  that  "  a  policy  of 
msurance  on  the  life  of  any  person,  expressed  to  be  for  the 
benefit  of  any  married  woman,  whether  procured  by  herself 
her  husband,  or  any  other  person,  shall  inure  to  her  separate 
use  and  benefit  and  that  of  her  children,  independently  of  her 
husband  or  his  creditors,  or  the  person  efiecting  the  same  or 
his  creditors."  This  is  but  a  re-enactment  of  a  provision 
which  has  been  incorporated  for  many  years  in  the  legislation 
of  the  commonwealth:  Stats.  1844,  c.  82,  sec.  1;  1854,  c.  453, 
sec.  28;  1856,  c.  252,  sec.  42:  See  also  Stat.  1864,  c.  197.  It 
proceeds  upon  the  theory  that  the  interest  of  a  man's  wife 
and  children  in  his  life,  and  his  duty  to  make  reasonable  pro- 
vision for  their  support,  are  not  wholly  subordinate  to  the 
claims  of  his  creditors;  and  that  he  may  make  an  irrevocable 
settlement  of  a  policy  of  insurance  on  his  life  for  the  benefit 
of  his  family.  The  words  of  the  statute  are  too  clear  to  be 
misunderstood.  Even  "  if  the  premium  is  paid  by  any  person 
with  intent  to  defraud  his  creditors,"  only  "  an  amount  equal 
to  the  premium  so  paid,  with  interest  thereon,  shall  inure  to 
the  benefit  of  his  creditors."  The  security  is  declared  by  the 
statute  to  be  not  merely  independent  of  the  creditors  of  the 
husband,  or  of  those  of  the  person  efiecting  insurance,  but  in- 
dependent of  the  husband  or  the  assured  himself.  The  mani- 
fest purpose  is,  not  only  to  prevent  the  creditors  from  reaching 
the  fund  by  proceedings  in  law  or  equity,  but  to  restrain  the 
debtor  from  revoking,  in  a  moment  of  caprice  or  embarrass- 
n^nt,  the  trust  which  he  has  once  created  upon  a  meritorious, 
and  by  the  statute  a  sufficient,  consideration. 

There  does  not  appear  to  have  been  any  such  statute  in 
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those  states  in  which  the  decisions  were  made  upon  which  the 
defendant  relies.  None  is  referred  to  in  Pennington  v.  Git' 
tings,  2  Gill  &  J.  208.  The  statute  of  Tennessee,  under  which 
Riaon  v.  WUkerson,  3  Sneed,  565,  arose,  only  provided  than  an 
insurance  effected  upon  a  roan's  life  should  inure  to  the  bene- 
fit of  his  widow  and  heirs,  and  not  be  subject  to  his  debts; 
and  did  not  insert  the  words  of  our  statute,  ^^  independently 
of  her  husband,"  and  of  ^'the  person  effecting  the  same.'' 
The  policy  also,  in  that  case,  was  in  common  form,  without 
any  special  stipulation;  and  the  court,  in  speaking  of  the 
argument  that  it  operated  as  a  settlement  upon  the  widow 
and  children  of  the  deceased,  which  could  not  be  diverted 
from  their  use  and  benefit  by  any  act  either  of  the  husband 
or  his  creditors,  said:  "  It  would  be  more  difficult  to  meet  this 
argument,  if,  indeed,  it  could  be  successfully  met  at  all,  if  the 
policy  had  expressly  provided  that  in  the  event  of  death  the 
sum  secured  should  be  paid  to  the  widow  and  children." 

The  policy  upon  the  life  of  Alunzo  P.  Gould  is  expressly 
made  payable,  upon  his  death,  "  for  the  benefit  of  his  widow, 
if  any,  and  his  then  surviving  child  or  children."  The  rights 
of  the  widow  and  the  surviving  child  are  fixed  by  the  policy; 
and  as  their  proportions  are  not  otherwise  specified,  they  must 
take  equal  shares:  Allen  v.  Iloyi,  5  Met.  328;  Crockett  v.  CrorL- 
ett,  2  Phil.  Ch.  555.  The  assured  could  not  affect,  by  his  will, 
.the  construction  of  the  policy  or  the  distribution  of  the  pro- 
ceeds thereof. 

The  contract  of  the  insurance  company  having  been  made 
with  the  assured,  his  executors,  administrators,  and  assigns, 
the  defendant,  as  his  administrator,  might  by  law  collect  the 
amount  of  the  policy:  Burroughs  v.  State  Assurance  Co.^  97 
Mass.  359.  But  it  was  not  general  assets  in  his  hands,  liable 
to  the  payment  of  debts,  or  to  distribution  under  the  will  of 
the  deceased  or  the  law  of  his  domicile.  The  defendant  held 
it  in  trust,  to  be  paid  over  to  the  widow  and  child  of  the  de- 
ceased in  equal  parts.  The  plaintiff  does  not  claim  as  a 
creditor,  legatee  or  distributee,  but  as  cestui  que  trust  of  money 
in  regard  to  which  the  trustee  has  no  duty  but  immediate 
payment.  The  plaintiff  may  therefore,  ui)on  familiar  prin- 
ciples, recover  the  amount  due  to  her,  as  money  had  and  re- 
ceived to  her  use:  Arvis  v.  Ashley,  4  Pick.  71;  Wheelock  v. 
Pierce,  6  Cush.  288;  Carney  v.  Dewing,  10  Id.  498.  The  de- 
fendant is  entitled  to  deduct,  out  of  the  money  collected,  his 
expenses  of  collection,  which  may  include  the  expenses  of 
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taking  oat  administration  here,  if  this  was  the  only  ostate  of 
the  deceased  in  this  commonwealth. 
Judgment  for  the  plaintiff. 


Statute  Authorizivo  Insu&anob  iob  BnmiT  ov  Wivs  ahd  CaiLowat 
See  note  to  Appeal  qf  EllhU's  CrtdUors,  88  Am.  Deo.  532,  where  the  prineipel 
«a8e  is  quoted  £rom,  and  which  shows  whether  policies  of  life  insozanoe  or 
their  proceeds  may  be  reached  by  creditors. 

The  FBnroiPAL  casb  was  citkd  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  The  plainti£^  though  not  the  assured,  if  he  is  the  person 
for  whose  benefit  a  policy  of  life  insurance  was  made,  is  the  owner  of  the 
entire  equitable  interest*  and  may  main  tain  an  action  upon  it  in  the  name 
«nd  without  the  consent  of  the  administrator  of  the  assured;  or  if  the  latter 
lias  collected  the  amount  of  the  policy,  he  may  sue  him  for  the  proceeds: 
Odmpbell  v.  New  England  etc  Ins,  Co.,  98  Mass.  400.     In  this  case,  the  policy 
was  made  payable  to  the  assured,  his  executors,  administrators,  and  ^M'gn% 
iat  the  benefit  of  the  plaintiff:  See  page  382  et  seq.    But  while  suit  may  be 
maintained  in  the  name  of  the  administrator  by  one  for  whose  benefit  a  policy 
«f  life  insurance  is  made  when  the  promise  of  the  insurer  in  such  policy  is 
to  the  insured,  his  executors,  administrators,  and  assigns,  to  pay  to  him,  his 
^executors,  administrators,  or  assigns,  an  action  upon  it  cannot  be  maintained 
in  the  name  of  him  for  whose  benefit  it  is  expressed  to  be  made:   Bailey  v. 
New  England  Ina.  Co.,  114  Id.  178.    Where  a  defendant  holds  money  sned 
for  upon  a  simple  trust,  with  no  interest  or  duty,  except  to  pay  it  over  to 
the  cestui  que  titist  on  demand,  an  action  for  money  had  and  received  lies  to 
recover  it:  Demrne  v.  Vose,  140  Id.  578;  Bailey  v.  New  England  Ins.  Co.,  114 
Id.  178;  Sewall  v.  Patch,  132  Id.  330;  Johnson  v.  Johnson,  120  Id.  466,  467; 
though  a  cestui  que  trust  cannot  bring  an  action  at  law  against  a  trustee  to 
recover  for  money  had  and  received  while  the  trust  is  still  open:   See  case 
last  cited.    Where  a  policy  of  life  insurance  obtained  by  a  husband  upon  his 
life  is  expressed  to  be  for  the  sole  use  of  his  wife,  and  contains  a  clause  that 
no  assignment  of  it  shall  be  made,  except  for  the  benefit  of  the  wife  and  chil- 
dren of  the  assured,  the  wife's  interest  therein  cannot  be  affected  by  any 
assignment  thereof  by  the  husband;  and  if  his  administratrix  receives  the 
amount  of  the  policy,  she  will  hold  it  in  trust  for  the  widow:    Unity  etc 
Assoc  V.  Dm^oii,  118  Id.  221.    And  a  wife  who  effects  a  policy  of  life  insur- 
ance, which  inures  exclusively  to  the  benefit  of  her  children,  can  no  more 
revoke  or  assign  away  the  rights  of  her  children  in  the  policy  than  her  hus- 
iMund,  if  he  had  effected  the  policy,  oould  have  varied  or  defeated  their  rights 
therein;  which  he  cannot  do:    Knidoerhocber  etc  Ins,  Co.  v.  Weitg,  99  Id. 
159.    The  principal  case  was  distinguished  in  Norris  v.  Massa^usetts  Ins.  Co., 
131  Id.  296,  and  cited  in  Pingrey  v.  NaL  Life  Ins.  Co.,  144  Id.  381;  Atkins  v. 
EquUable  Assurames  Society,  132  Id.  402,  the  last  case  showing  a  wife's  distinct 
interest  in  a  policy  of  life  insoranoe  which  did  not  peas  to  the  aedgnc 
Ixmkruptcy  of  her  husband. 
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Quirk  v.  Holt. 

f99  MA88ACHU8STT8,  164. J 

Kbglxgencs  in  Law  —  Substance  of  Kulino,  that  upon  Plaintiff's  Evi- 
dence he  has  not  shown  that  he  was  in  exercise  of  due  care  is,  that  the 
evidence  is  not  sufficient  in  law  to  authorize  the  jury  to  find  the  fact. 

Whether  Plaintiff  Used  Due  Cars  is  Question  that  should  be  Sub- 
mitted TO  Jury  under  proper  instructions,  where  the  case,  as  in  the 
present  instance,  presents  a  variety  of  circumstances  to  be  considered  ia. 
connection  with  each  other,  and  depends  partly  upon  inferences  of  fact 
to  be  drawn  from  these  cijonmstances. 

Highways,  Care  Required  on,  as  between  Travelers,  or  bstweek 
Travelers  and  Other  Persons,  Rightfully  on  Highway.  — Persona 
using  the  highw<iy  as  travelers  must  see  to  it  that  they  do  not  carelessly 
injurc  other  travelers;  and  the  same  principle  is  applicable  between 
travelers  and  persons  who  are  rightfully  repairing  a  highway  or  a  horse- 
railroad  lawfully  within  its  limits. 

It  was  Held  that  Question  of  Plaintiff's  Due  Oare  was  for  Jury 
where  the  plaintiti',  one  of  a  large  number  of  laborers,  who  were  clear- 
ing ice  from  the  track  of  a  street-railroad  in  Boston,  was  struck  and  in- 
jured by  the  defendant's  wagon,  which  met  another  wagon,  being  driven 
in  the  opposite  direction,  bo  that  the  plain tifif  was  caught  and  injured  in 
a  space  only  a  foot  and  a  half  wide  between  the  two  wagons. 

Tort  for  injuries  sustained  by  being  knocked  down  and  run 
over  by  a  wagon  driven  by  the  defendant.  PlaintifT  when  the 
injury  occurred  was  stooping,  so  that  he  did  not  perceive  the 
approach  of  a  heavily  loaded  wagon,  which  defendant  was 
driving  slowly,  at  a  walk,  and  about  eight  feet  from  the  near^ 
est  sidewalk.  He  heard  a  noise,  raised  up,  and  turned  partly 
around  after  the  horses  had  passed  him,  but  before  the  wagon, 
had  passed.  On  thus  rising  and  turning,  he  found  himself  in  a 
space  a  foot  and  a  half  wide  between  that  wagon  and  another 
loaded  wagon  which  was  being  slowly  driven  on  a  walk  in  the 
opposite  direction.  He  immediately  called  to  the  driver  of 
the  defendant's  wagon,  the  first  one,  who  was  sitting  on  the 
load,  to  stop,  and  made  an  efifort  to  extricate  himself;  and  at 
the  same  moment  he  was  struck  by  the  defendant's  wagon,, 
knocked  down,  run  over  by  one  of  the  hind  wheels,  and  se- 
verely injured.  There  was  no  evidence  that  the  defendant  sa\r 
the  plaintiff  or  heard  him  call.  Plaintiff  testified  that  if  the 
defendant  had  stopped  his  horse  when  the  plaintiff  called,  the 
accident  would  not  have  happened.  A  verdict  was  directed 
for  the  defendant.  The  plaintiff  alleged  exceptions.  The 
street  was  much  frequented  for  business,  and  no  notice  had 
been  given  that  it  was  not  proper  for  defendant  to  be  there^ 
Other  facts  are  stated  in  the  opinion. 
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/.  Nickenonf  for  the  plaintiff. 
/.  B.  Riehardsonj  for  the  defendant. 

By  Court,  Chapman,  C.  J.  The  court  ruled  that  upon  the 
plaintiff's  evidence  he  had  not  shown  that  he  was  in  the  exer- 
cise of  due  care.  The  substance  of  such  a  ruling  is,  that  tha 
evidence  is  not  sufficient  in  law  to  authorize  the  jury  to  find 
the  fact. 

The  report  shows  that  the  plaintiff  was  a  servant  of  the 
Metropolitan  Horse  Railroad  Company,  which  was  authorized 
to  make  and  maintain  tracts  in  Causeway  Street,  in  Boston: 
Stats.  1853,  c.  353;  Laws  and  Ordinances  of  Boston,  ed.  1863, 
572.  He  was  engaged  in  clearing  ice  from  the  rails  and  tracks 
with  thirty-five  or  forty  other  laborers,  and  the  ice  on  tho 
track  and  on  the  street  varied  from  one  to  four  inches  in 
depth. 

There  can  be  no  doubt  that  the  company  had  a  right  to  put 
their  tracks  in  order  by  removing  the  ice,  and  that  the  plain- 
tiff had  a  right  to  labor  for  them  with  his  pick  in  doing  the 
work.  Thus  it  appears  that  he  was  rightfully  there.  It  ia 
equally  true  that  the  defendant  had  a  right  to  use  the  street 
as  a  traveler  with  his  team;  for  the  street  had  not  been 
closed,  nor  had  any  notice  been  given  by  the  proper  authori- 
ties, or  by  any  person,  that  it  was  not  open  to  public  use. 

Each  party,  being  rightfully  there,  owed  certain  duties  to  the 
other.  It  is  settled  that  persons  who  are  using  a  street  as 
travelers  must  see  to  it  that  they  do  not  carelessly  injure 
other  travelers:  Spoffard  v.  HarloWj  3  Allen,  176.  The  same 
principle  must  be  applicable  as  between  travelers  and  persons 
who  are  rightfully  repairing  a  highway.  And  it  can  make  no 
difference  whether  the  laborer  is  making  repairs  upon  the  high- 
way itself,  or  upon  a  horse-railroad  legally  existing  within  its 
limits. 

It  appears  in  this  case  that  the  street  was  forty  feet  wide. 
Apparently,  then,  there  was  ample  room  for  the  defendant  to 
pass  without  coming  into  collision  with  the  plaintiff.  But 
this  is  a  question  of  fact  for  the  jury.  The  defendant  was 
bound  to  give  reasonable  attention  to  what  was  before  his  eyes 
in  the  street;  and  it  is  for  the  jury  to  find  whether  he  would 
not,  by  the  exercise  of  reasonable  attention,  have  seen  the 
laborers  at  work  upon  the  track,  even  if  it  was  necessary  to 
pass  over  the  place  where  they  were  at  work;  and  whether  hs 


March,  1868.]  Quibk  v.  Holt.  727 

ought  not  to  have  avoided  the  plaintiff,  or  warned  him  of  his 
approach. 

The  facts  that  he  was  upon  a  loaded  wagon,  and  was  driv- 
ing slowly,  and  had  ample  time  for  observation,  and  could 
easily  stop  his  team,  —  all  these  are  circumstances  material 
to  the  decision  of  the  question  whether  he  was  careless.  They 
also  tend  to  show  whether  or  not  the  plaintiff  was  careless  in 
not  keeping  out  of  the  way.  His  duty  to  keep  watch  for  the 
defendant's  approach  was  not  the  same  as  if  he  had  been  at 
work  upon  a  railroad  where  the  defendant  was  coming  with 
a  locomotive,  or  as  if  it  were  upon  descending  ground  on  a 
highway  where  a  mail-coach  was  coming  down  towards  him 
with  great  speed;  and  his  duty  to  keep  watch  for  approach- 
ing carriages  that  must  pass  where  he  was  at  work  might  de- 
pend upon  his  position  in  respect  to  his  fellow-laborers,  and 
upon  the  width  of  the  street. 

But  without  going  into  further  particulars,  it  is  sufficient  to 
say  that  the  case  presents  a  variety  of  circumstances  to  be 
considered  in  connection  with  each  other,  and  depends  partly 
upon  inferences  of  fact  to  be  drawn  from  these  circumstances; 
and  the  court  are  of  opinion  that  the  question  whether  the 
plaintiff  used  due  care  should  have  been  submitted,  under 
proper  instructions,  to  the  jury:  See  Spofford  v.  Harlow y  supra; 
Snow  V.  Housatonic  R.  R.  Co.,  8  Allen  441  [85  Am.  Dec.  720]; 
Meeael  v.  Lynn  and  Boston  R,  R.  Co>,  8  Id.  284;  Fox  v.  Sackettf 
10  Id.  536  [87  Am.  Dec.  682]. 

Exceptions  sustained. 

Keouobnob,  when  QuBsnoN  or  L4W:  See  note  to  Wibon  ▼.  01^  V 
CharUsloum^  85  Am.  Deo.  6d4. 

Negligence,  Question  of,  should  be  Subutted  to  Jubt  when:  See 
Bote  to  Sheridan  v.  Brooklyn  etc  IL  R,  Co,,  9Z  Am.  Deo.  494;  Simmons  v.  New 
Bec(ford  etc  Steamboat  Co.,  03  Id.  99,  note  106;  note  to  Hwbenhamp  v.  CitmeM' 
Ry  Co.,  90  Id.  407;  Johnson  ▼.  Winona  eU.  R.  R.  Co.,  88  Id.  83;  Smith  ▼. 
(yComier,  86  Id.  682;  Snow  v.  Housatonic  R.  R.  Co.,  85  Id.  720,  note  731,  cit- 
ing the  principal  case. 

Negligence  in  Using  Highway,  What  is:  See  extended  note  to  O'Mal- 
ley  ▼.  Dorn,  73  Am.  Dec.  404-410,  on  law  of  road;  note  to  Snow  v.  Housatomc 
R.  R.  Co.,  85  Id.  731;  note  to  Stinson  v.  CUy  qf  Gardiner,  66  Id.  284. 

Highways,  Ca&b  to  be  Exebcissd  by  Tbavelebs  on:  See  extended 
Bote  to  O^AfaUey  v.  Dorn,  73  Am.  Deo.  404-410,  on  law  of  the  road;  Snow  ▼. 
Housatonic  R.  R.  Co.,  85  Id.  731. 

The  rBiNOiPAL  case  was  ofted  in  €fooc(feUow  ▼.  Boston  etc  R.  R.  Co.»  106 
462. 
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Atwood  v.  Soott. 

DM  ICASSAGBUflRTi^  177.] 

Fact  that  Dxbior  has  Had  Msahs  or  Patiho  bs  Dm  n  kot  Bvxdbsob 

tending  to  show  that  ho  has  paid  it. 
Fact  that  Dkbtor  has  not  Had  Mxans  with  Which  to  Pat  his  Dkbt 

la  Admibsiblx  Evidekcs  tending  to  thaw  that  he  has  not  paid  it. 
On  Tbial  of  AcnoN  tor  Monkt  Lent,  Evidxnor  that  DsrKxmAUT  seai» 

MoNXT  in  his  Pobssssion  at  a  certain  time  is  inadmisBitle  to  cotrobormte 

his  testimony  that  at  a  time  soon  afterwards  he  repaid  the  plaintiff. 
To  Contradict  Defendant's  TssriMONy  that  He  Paid  Rent  Pimcm- 

ALLT,  AND  NEVER  HAD  DIFFICULTY  WITH  HIS  LANDLORD,  AKD  TO  ShOW 

his  Want  of  Means»  the  plaintiff  may,  in  an  action  for  money  lent  to 
him  on  his  alleged  representation  that  he  could  not  pay  rent»  and  that 
his  landlord  was  about  to  sne  for  possession  of  the  tenement^  prove  by 
the  record  of  the  court  that  just  before  the  time  of  the  alleged  loon  the 
landlord  commenced  such  an  action,  in  which  the  defendant  appeared 
and  consented  to  judgment  against  himself,  and  that  no  ezeeataon  issoed 
on  the  judgment. 
Witness  in  Civil  Cass  is  not  Bound  to  Attend  Court  after  Timb  for 
Which  his  Fees  have  been  Paid  or  Tendered  to  Hm. 

Contract  for  money  lent  to  the  defendant,  and  money  paid 
to  her  use,  at  her  request.  Answer,  accord  and  satisfaction.  De- 
fendant, Frances  B.  Scott,  having  testified  that  she  repaid  to 
the  plaintifi*  certain  amounts  at  certain  times,  was  allowed,  for 
the  purpose  of  corrohorating  her  testimony,  and  against  the 
plaintiff's  objection,  to  introduce  evidence  that  immediately 
before  said  first  and  fourth  times  she  had  considerable  sums 
of  money  in  her  possession.    Plaintiff  testified  that  he  lent 
part  of  the  money  sued  for  on  the  defendant's  representation 
that  she  could  not  pay  her  rent,  and  that  John  Nute,  her  land- 
lord, was  about  to  commence  an  action  against  her  for  posses- 
sion of  the  house  which  she  occupied.    Defendant  testified,  on 
the  contrary,  that  she  paid  her  rent  regularly,  and  had  no 
difiiculty  with  her  landlord.    The  plaintiff  then  offered  to 
show  by  the  record  of  the  municipal  court  of  Boston,  where 
the  defendant  resided,  that  immediately  before  he  lent  her 
that  part  of  the  money,  Nute  obtained  a  judgment  against 
her  for  possession  of  the  house  in  an  action  in  which  she  ap- 
peared by  counsel  and  consented  to  a  default,  and  that  no 
execution  was  ever  issued  on  the  judgment;  but  the  judge  re- 
fused to  admit  such  evidence.    During  the  trial,  the  plaintiff 
applied  for  a  capias  for  a  witness,  whose  testimony  he  claimed 
to  bo  material,  who  had  been  in  attendance  the  day  before, 
and  had  been  paid  his  fees  for  that  day,  but  had  not  been 
paid  or  tendered,  nor  had  asked,  any  fees  for  further  attend- 
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ance.  The  capias  was  refused,  the  judge  ruling  that  it  was 
the  plaintiff's  duty  to  tender  fees  to  tiie  witness  for  the  second 
day  without  waiting  for  the  witness  to  ask  for  them,  and  that 
not  haying  done  so,  he  was  not  entitled  to  the  writ.  The 
plaintiff  was  obliged  to  rest  his  case  without  the  testimony  of 
this  witness.  Verdict  for  defendant,  and  plaintiff  alleged 
exceptions. 

/.  D.  Thomjuon^  for  the  plaintiff. 
S.  E.  Floydj  for  the  defendant 

By  Court,  Chapman,  C.  J.  Experience  is  not  sufficiently 
uniform  to  raise  a  presumption  that  one  who  has  the  means  of 
paying  a  debt  will  actually  pay  it.  Accordingly,  it  is  held  that 
the  fact  that  a  debtor  has  had  such  means  is  not  evidence  tend- 
ing to  show  that  the  debt  has  been  paid:  Hilton  v.  Searboroiigh) 
6  Gray,  422.  On  the  other  hand,  the  fact  that  one  has  not  had 
the  meane  to  make  certain  payments  is  evidence  tending  to 
show  that  he  has  not  made  them,  and  such  evidence  is  held 
to  be  admissible:  Stebbivs  v.  Miller^  12  Allen,  591;  Winchester 
V.  Charter,  97  Mass.  140. 

The  defendant's  testimony  that  she  had  considerable  sums 
of  money  in  her  possession  was  erroneously  admitted  for  the 
purpose  of  corroborating  her  testimony  that  she  had  paid  the 
plaintiff;  and  the  evidence  as  to  Nute's  judgment  against  her 
was  erroneously  excluded,  because  it  tended  not  only  to  show 
her  want  of  means,  but  to  contradict  her  testimony  that  she 
paid  her  rent  punctually,  and  had  no  difficulty  with  her  land- 
lord. 

The  capias  which  the  plaintiff  applied  for  was  rightly  re- 
fused, because  a  person  is  not  bound  to  attend  court,  or  remain 
in  attendance  as  a  witness,  unless  his  fees  have  been  paid  or 
tendered  to  him.  This  seems  to  the  court  to  be  a  reasonable 
construction  of  the  statute:  Qen.  Stats.,  c.  131,  sec.  8;  and  to 
impose  no  unreasonable  burden  upon  parties. 

First  and  second  exception  sustained;  third  exception  over- 
ruled. 


Tes  PBurciPAL  GA81  WAS  OTTBD  in  Woodward  t.  ImbM^  VfJ  Mass.  458| 
CoBkUo  ▼.  Cro'^ellt  133  Id.  864,  aa  to  evidence  oonoeniiiig  a  debtor't  means  el 
payment. 
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Hancock  v.  Golyeb. 

[W  MA88ACHU8RT8,  1S7.] 

Cemck  of  Thied  PntfON,  Patablb  to  Order  of  Supfobsd  TsmwrEMt  n 

HOT  Attaohablb  bt  Trustek  Process.    It  U  not  money,  gooda^  effiBefe^ 

or  credits,  in  the  sense  of  the  statute. 
Truster  hat  be  Ciiaroed  where  TBANSAcnoif  bbtwxrn  pLAimrm  ahd 

Priiicipal  Defendant  was  such  as  to  create  a  debt  absolutely,  whetlier 

the  security  held  be  good  or  not. 
Check,  before  Presentment,  does  kot  Operate  as  AaaiOKMxnT  of  Fokd^ 

or  create  any  lien  upon  it  iu  the  drawee's  hands. 
Validitt  of  Attachment  bt  Trustee  Process  Depends  upon  State  of 

Facts  existing  at  the  time  of  the  service  of  the  writ. 

AlTORNET  AT  LaW  HolDINO  ChECK,  WHEN  NOT  ChAROEABLE  AS  TRUS- 
TEE —  An  attorney  at  law  summoned  as  trustee  in  a  process  of  foreign 
attachment  answered  that  when  he  received  service  of  the  writ,  he  had 
in  his  hands  a  check  drawn  payable  to  his  order  on  a  bank,  but  never 
indorsed  or  presented  for  payment,  and  which  he  had  received  by  direc- 
tion of  the  principal  defendant,  in  satisfaction  of  an  execution  obtained 
by  such  defendant  in  another  action,  said  defendant  assuming  all  risk  of 
ite  collection;  and  that  after  said  service,  he  presented  the  check  at  the 
bank,  and  received  payment  of  it,  and  was  holding  the  proceeds:  Heid, 
that  he  was  not  chargeable  as  trustee. 

Trustee  process.  Chandler,  Shattuck,  and  Thayer,  attor- 
neys at  law,  were  the  parties  summoned  as  trustees,  and  filed 
an  answer,  as  stated  in  the  last  section  of  syllabusj  supra^ 
denying  that  they  had  goods,  efifects,  or  credits  of  the  princi- 
pal defendants  intrusted  or  deposited  in  their  hands  or  pos- 
session at  the  time  of  service  of  the  writ  upon  them,  otherwise 
than  the  check  for  $13,069.60.  Colyer  and  wife  were  the  prin- 
cipal defendants.  The  check  was  given  in  satisfaction  of  an 
execution  issued  on  a  judgment  obtained  by  Colyer  and  wife 
against  Charles  D.  Hancock.  The  court  below  discharged  the 
defendant  trustees  on  their  answer,  and  the  plaintiff,  James  8. 
Hancock,  appealed. 

C.  R.  Train^  for  the  plaintiff. 

/.  E.  Hudaofif  for  the  trustees. 

By  Court,  Colt,  J.  The  check  of  a  third  party  payable  to 
the  order  of  the  supposed  trustee  is  not  attachable  by  trustee 
process.  It  is  not  money,  goods,  effects,  or  credits,  in  the 
sense  of  the  statute.  It  may  never  be  paid.  The  liability  of 
the  trustee  to  the  principal  defendant  is  therefore  contingent. 
If  the  transaction  between  the  parties  is  such  as  to  create  a 
debt  due  absolutely,  whether  the  security  held  be  good  or  not| 
the  trustee  would  then  be  charged:  Wood  v.  Partridge^  1] 
Ifass.  488;   Lupton  v.  Cutter^  8  Pick.  298;  Meacham  v.  Ifc- 
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Corbitt,  2  Met.  352;  Lane  v.  Felty  7  Gray,  491.  It  would  Beem 
that  a  check  before  presentment  cannot  operate  as  an  aesign- 
ment  of  the  fund,  or  create  any  lien  upon  it  in  the  drawee's 
hands:  Dana  v.  Third  National  Bank,  13  Allen,  445. 

It  is  attempted  to  distinguish  this  case  from  Lane  v.  Felt^ 
supra,  on  the  ground  that  the  check  was  received  as  money 
by  direction  of  the  plaintififs  in  the  suit  of  Colyer  v.  Hancock, 
and  that  it  was  paid  to  the  supposed  trustees  after  service. 
As  to  the  first,  the  answer  does  not  show  that  it  was  taken  as 
money.  As  between  the  trustees  and  the  principal  defendant 
all  that  appears  is,  that  by  direction  of  those  plaintiffs  it  waa 
received  in  satisfaction  of  the  execution.  The  trustees  were 
not  in  any  manner  to  be  liable  in  the  event  of  the  check  prov- 
ing worthless,  said  Colyer  taking  all  the  risk  of  its  collection. 
The  other  ground  of  distinction  cannot  prevail  against  the 
well-settled  rule  that  the  validity  of  the  attachment  must  be 
determined  by  the  state  of  facts  existing  at  the  time  of  the 
service  of  the  writ:  Meacham  v.  McCorbitty  2  Met.  352. 

Trustees  discharged. 

Check  om  Bask  Opihatbs  as  Assiostheht  of  Fund  whin:  Seo  Dana 
V.  Third  NaL  Bank,  90  Am.  Deo.  216,  note  219;  note  to  HarrU  v.  Clarh,  61 
Id.  363;  note  to  Bid/ord  ▼.  Fint  Nat  Bank,  89  Id.  442. 

Gabnishsb  is  hot  Liablb  UNLB8S  Hs  HAS  ''Pbopebtt,  Monxt,  CRKDira^ 
OR  Etfbcts"  belonging  to  the  defendant,  or  is  indebted  to  him:  8mUh  r* 
Davis,  60  Am.  Dec.  390,  note  393:  Carmm  ▼.  AUen,  U  Id.  148. 

Tbustxb  Procbss  Ldes  WHEN:  Carpenter  v.  Branch,  37  Am.  Deo.  S86| 
WkUney  ▼.  Munroe,  36  Id.  732. 

Thb  PBnfdPAL  CASE  WAS  ornu>  in  each  of  the  following  anthoritieB,  and 
to  the  point  stated:  Alleged  tnistee  is  not  chargeable  with  any  debt  not 
absolutely  due  to  the  principal  defendant:  Fuller  v.  O'Brien,  121  Mass.  423; 
Gadffrey  v.  Maoofmber,  128  Id.  189.  He  is  not  chargeable  for  the  check  of  a 
third  party  in  his  hands,  payable  to  his  order,  and  which  had  not  been  paid 
at  the  time  of  the  service  of  the  plaintiff's  writ,  and  which,  by  the  terms  on 
which  he  received  it,  was  not  then  presentable:  Kmghl  v.  Bowky,  117  Id.  553. 
The  validity  of  an  attachment  by  tnistee  process  most  be  determined  by  the 
state  of  facts  existing  at  the  date  of  the  service  of  the  writ:  O'Brien  v.  Colline, 
124  Id.  99;  Cfcd/rey  v.  Maeomber,  128  Id.  189.  The  predse  and  only  ques- 
tion to  be  determined  is,  whether,  at  the  time  of  the  service  of  the  tnistee 
process,  the  trustee  had  in  his  hands  money  or  other  property  due  or  belong- 
ing to  the  principal  defendant  absolutely  and  without  any  contingency:  See 
case  last  cited.  The  amount  of  the  check  in  the  principal  case  was  after- 
wards coUected  by  the  trustees  in  money,  and  deposited,  subject  to  their  own 
order,  in  the  bank;  and  under  trustee  process  the  trustees  were  held  charge- 
able for  it:  Hancock  v.  Colyer,  103  Id.  397,  holding  that  a  debtor  who  has  de- 
posited the  amount  of  his  debt  in  a  bank,  subject  to  his  own  order,  may  be 
summoned  and  charged  as  tnistee  of  his  creditors,  although  he  made  the  do* 
posit  at  their  request^  ftnd  on  their  agreement  that  he  should  incur  no  respon- 
sibility therefor. 
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HUBBBT   U   FeBA. 

Iv  Aonov  ST  Mawitid  Wokav,  It  m  UHvicnBABr  to  Aiubob  hxb 
BiQHT  TO  Sue  m  snch  in  the  writ  or  declnratiqn.  It  is  aofficient  if  tlw 
faotB  diaclosed  at  the  trial  establish  her  right  to  recover. 

Dmbsm  Dnoassiiro  Libxl  tob  Dzvobos  whb5  not  Coholubitb  nr  8i7»- 
81QUSNT  AonoN  OF  Facis  THEN  AT  IssuB.  — The  reoord  of  the  dirnnisne^ 
After  a  hetring  of  both  parties  on  the  merits,  of  a  libel  for  a  drrozoe  a 
flnensoy  brought  by  the  wife  against  the  husband,  on  the  groand  d  his 
erael  and  abnsiye  treatment,  and  after  her  desertion  of  him  for  sncii  al- 
lOfCed  cause,  is  not  condnsive  of  the  facts  then  at  issae  in  a  saboaqiiait 
action  for  board  of  the  defendant's  wife  after  sneh  desertion,  and  which 
ahe  Boaght  to  justify  on  the  ground  of  her  husband's  cruelty. 

CoNTBACT  by  the  keeper  of  a  boardiDg-house  on  an  aooooni 
for  board  and  lodging  furnished  by  the  plaintiff  to  the  defend- 
ant's wife.     By  answer,  it  was  objected  that  the  plaintiff,  Ann 
M.  Hubert,  was  a  married  woman,  and  had  not  alleged  in  her 
writ  or  declaration  that  the  cause  of  action  was  a  matter 
having  relation  to  her  separate  property  or  business.     The 
judge  ruled  that  it  was  sufficient  if  the  plaintiff's  right  to  sue 
under  the  General  Statutes,  chapter  108,  section  3,  was  proved^ 
without  such  an  allegation.     One  ground  of  defense  was  that 
during  the  time  covered  by  the  account,  the  defendant's  wife 
had  deserted  him,  and  was  living  apart  from  him,  without 
cause,  and  with  the  plaintiff's  knowledge.     Plaintiff  admitted 
the  fact  of  desertion.    There  was  evidence  tending  to  show  the 
plaintiff's  knowledge  of  it;  but  the  plaintiff  contended  thai 
the  desertion  was  caused  and  justified  by  the  husband's  cruel 
and  abusive  treatment,  and  introduced  evidence  to  that  effect. 
It  was  also  admitted  that,  after  deserting  her  husband,  the 
wife  brought  a  libel  here  against  him  for  a  divorce  from  bed 
and  board  for  the  same  acts  of  alleged  cruel  and  abusive  treat- 
ment which  were  relied  on  by  the  plaintiff,  and  that  this  libel 
was  dismissed  after  a  hearing  of  both  parties  on  the  merits. 
The  defendant  requested  a  ruling  that  the  decree  dismissing 
the  libel  was  conclusive  in  this  action  of  the  facts  there  at 
issue.    This  was  refused.    Verdict  for  the  plaintiff,  and  de* 
fendant  alleged  exceptions. 

8,  J,  Thomas  and  L,  S.  Dabney^  for  the  defendant. 
(7.  Cowley^  for  the  plaintiff. 

By  Court,  Fosteb,  J.  1.  When  a  suit  at  law  is  brought,  by 
or  against  a  married  woman,  for  a  cause  of  action  to  which 
•he  is  entitled,  or  for  which  she  is  liable,  under  our  statutes  it 
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is  not  necessary  to  allege  in  the  writ  her  marriage  and  that 
the  subject-matter  of  the  suit  was  her  sole  and  separate  prop- 
erty or  services.  It  is  sufficient  if  the  facts  disclosed  at  the 
trial  establish  her  right  to  recover,  or  her  liability  on  account 
of  her  separate  property:  Van  Buren  v.  Swan^  4  Allen,  380; 
Robbins  v.  Potter^  11  Id.  588;  S.  C,  98  Mass.  532.  Even  at 
common  law  the  rule  was  the  same.  "Where  the /em«  was 
interested  before  or  during  her  coverture  in  the  subject-matter 
of  the  action,  and  might  join  with  the  husband,  but  sues  alone, 
her  coverture  can  only  be  pleaded  in  abatement,  and  cannot 
be  given  in  evidence  under  the  general  issue  or  pleaded  in 
bar":  1  Chit.  PI.,  11th  Am.  ed.,  449. 

2.  The  record  dismissing  the  libel  a  mensa  between  husband 
and  wife  was  not  conclusive  in  favor  of  the  husband  in  the 
present  case.  It  did  not  show  that  he  was  not  liable  for  the 
necessaries  furnished  by  the  plaintiff  to  his  wife  while  she  was 
living  separate  from  him.  This  point  was  expressly  adjudged 
in  Burlen  v.  Shannon,  3  Gray,  387.  For  two  plain  reasons 
this  is  so:  1.  The  libel  was  not  a  suit  between  the  same  par- 
ties; 2.  A  wife  may  be  living  separate  from  her  husband 
under  such  circumstances  that  he  is  liable  for  her  support, 
although  he  is  not  guilty  of  desertion,  cruelty,  or  anything 
else  for  which  she  could  obtain  a  divorce  a  mensa  against  him. 

Exceptions  overruled. 

Married  Women  may  Sub  Alonb  for  injury  personal  to  herself:  See 
numerous  cases  cited  in  note  to  Carty  ▼.  BerkdUre  R,  R.  Co.,  48  Am  Dea 
621.  As  to  rights  of  married  women  to  appear  as  litigants:  See  Baaeter  ▼. 
Dear,  76  Id.  89,  note  94. 

Facts  Which  arb  not  Res  Jitdicata,  though  Appabbntlt  Found  by 
Court:  See  Burien  ▼.  Shtumon,  i^fira;  Lea  ▼.  Lta,  poi^  p.  77%  and  extended 
note  thereto  disoassing  the  sabjeot. 
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rW  MA88ACHU8BTT8,  20O.J 

VxBDior  AND  Judgment  abb  Conolusitb,  bt  Wat  ov  EaTOVPBL,  onlt  aj 
to  Those  Facts  which  were  necessarily  involved  in  them,  ud  without 
the  existence  and  proof  of  which  such  a  verdict  and  judgment  could  not 
be  rendered. 

Spboial  Findings  ov  Fact  bt  Jury  ufon  Trial  ov  Libel  vor  Divorob 
ARB  NOT  CoNCLuaiYB  as  to  facts  not  essential  to  although  consistent 
with  their  general  rerdiet  and  the  decree;  as  where  a  foreign  diYoroe  is 
bfOQght  into  <]iiestioii* 
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C1BCU118TAKOE8  uiTDXB  Which  PLAiKTiFr  mat  IicnBACH  FdBXiOK  Judg- 

UN T  OV  DiVOBOB,  THOUGH    It  WAS    8eT  UP  Of    SUBSBQUHRT    DnrOBCB 

pBOGBBDnvos.  — A  libel  for  a  divorce  was  filed  in  MaaachnaettB.  The 
oaoae  was  the  cruelty  and  desertion  of  the  libelee.  There  was  a  trial 
by  jiury.  On  the  trial  he  denied  the  charges,  and  set  np  hia  dhroroe 
from  the  libelant  by  a  conrt  of  competent  jurisdiction  in  Indiana-  She 
sought  to  impeach  this  dirorce  on  the  grounds  that  he  went  to  Tndiana 
to  procure  it»  and  that  he  was  not  a  citisen  of  Indiana  when  ha  there 
filed  his  libeL  Special  issues  were  submitted  on  these  questionsi,  and  oo 
the  questions  of  cruelty  and  desertion,  and  findings  made  on  each  for  the 
libelee.  A  general  verdict  was  returned  in  his  favor.  Elxceptions  taken 
hy  the  libelant  were  not  sustained,  the  full  court  being  equally  divided. 
In  an  action  in  Massachusetts  against  the  libelee  for  the  board  of  the 
libelant  subsequent  to  the  Indiana  divoroe^  hddf  that  the  yalidity  d 
that  divorce  was  not  established  by  the  proceedings  recited,  and  that 
the  plaintifif  might  impeach  it 

Contract  on  an  account,  running  from  1860  to  1866,  for 
three  thousand  one  hundred  dollars,  for  the  board  and  lodg- 
ing of  Harriet  M.  Shannon  as  the  wife  of  the  defendant.  Mr. 
and  Mrs.  Shannon  were  married  in  1835.  Defendant  conceded 
that  the  plaintiff  was  entitled  to  a  verdict  if  his  defense,  stated 
in  the  opinion,  should  not  prevail.  It  was  ruled  below  that 
the  plaintiff  was  estopped  from  impeaching  the  divorce.  A 
verdict  was  directed  for  the  defendant.  Plaintiff  alleged  ex- 
ceptions.   Other  facts  are  stated  in  the  opinion. 

/.  S,  Abbott,  for  the  plaintiff. 

E,  D.  Sohier  and  O,  A,  Somerby,  for  the  defendant. 

By  Court,  Foster,  J.  In  this  action  the  plaintiff  seeks  to 
charge  the  defendant  for  the  board  of  his  wife  from  February, 
1860,  to  February,  1866.  The  defense  relied  upon  is,  that  in 
the  year  1856  the  defendant  was  legally  divorced  from  his 
wife  by  a  court  of  competent  jurisdiction  in  the  state  of  In- 
diana. The  record  of  that  divorce  was  introduced;  and  also 
the  record  of  a  libel  by  the  wife  against  the  husband,  filed  in 
this  court  in  1861,  and  dismissed  at  April  term,  1865,  for 
Suffolk,  in  which  she  claimed  a  divorce  a  mensa  at  tkoro  for 
cruelty  and  desertion,  and  he  denied  the  charges,  and  also 
set  up  in  defense  the  previous  divorce  a  vinctdo  obtained  in 
Indiana. 

The  learned  judge  at  the  trial  ruled  that  the  record  dismiss- 
ing the  libel  for  divorce  a  rtvensa  was  conclusive  in  favor  of 
the  validity  of  the  Indiana  divorce.  He  rejected  the  evidence 
proffered  by  the  present  plaintiff  to  show  that  the  Indiana 
court  had  no  jurisdiction  over  the  wife,  and  held  that  the 
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effect  of  the  two  proceedings  together  was  to  establish  con- 
clusively the  matrimonial  statvs  of  the  parties,  and  to  relieve 
the  defendant  forever  from  all  marital  obligations  subsequent 
to  the  Indiana  decree. 

The  propositions  to  be  maintained  by  the  defendant,  who 
supports  this  ruling,  are:  1.  That  even  if  the  Indiana  divorce 
were  originally  invalid,  the  wife  is  now  estopped  to  deny  its 
validity,  by  reason  of  the  proceedings  in  the  libel  a  mensa; 
2.  That  this  supposed  estoppel  conclusively  establishes  the 
status  of  the  parties  as  against  all  the  world,  and  forever  de- 
termines that  the  Indiana  decree  in  1856  did  dissolve  the 
marriage;  3.  That  this  estoppel  relates  back  to  the  date  of 
the  Indiana  divorce  in  such  a  manner  as  to  bar  and  cut  off 
the  plaintiff's  entire  claim,  most  of  which  accrued  before  the 
date  of  the  decree  by  which  the  estoppel  is  alleged  to  have 
been  created. 

In  the  libel  a  mensay  the  Indiana  divorce  was  charged  by 
the  wife  to  be  invalid,  because  neither  of  the  parties  '^  has 
ever  been  domiciled  in  that  state  ";  and  the  question  of  its 
validity  was  also  distinctly  presented  by  the  answer  of  the 
husband,  in  which  he  pleaded  the  previous  decree  dissolving 
the  marriage  as  a  bar  to  the  then  pending  application  for  a 
divorce  from  bed  and  board.  Issues  to  the  jury  were  framed, 
and  at  a  trial  in  1862  there  was  a  general  verdict  for  the 
libelee,  together  with  specific  findings  in  his  favor  upon  all 
the  issues  which  were  propounded  in  the  form  of  questions. 
By  the  General  Statutes,  chapter  107,  section  15,  "either  party 
to  a  libel  for  divorce  may  demand  a  jury  trial,  whereupon  the 
questions  of  fact  arising  upon  the  libel  are  to  be  so  tried  under 
the  direction  of  the  court,  and  a  decree  may  be  entered  in 
conformity  with  the  verdict."  Under  this  form  of  proceeding, 
it  seems  obvious  that  the  rendition  of  a  general  verdict  can 
add  nothing  to  the  weight  of  the  specific  findings.  At  the 
trial  of  the  libel  a  mensa^  these  were  five  in  number.  The  first 
three  negatived  all  the  charges  of  misconduct  contained  in  the 
libel;  the  fourth  found  that  the  libelee  did  not  go  to  Indiana 
for  the  purpose  of  procuring  a  divorce;  and  the  fifth  found 
that  he  was  a  citizen  of  that  state  when  he  filed  the  libel  there 
in  which  his  divorce  a  virhculo  was  obtained.  Upon  the  ver- 
dict on  the  first  three  issues,  it  is  manifest  that  the  libei  a 
menaa  must  have  been  dismissed,  whatever  might  have  been 
the  findings  of  the  jury  or  the  judgment  of  the  court  touch- 
ing the  validity  of  the  Indiana  decree.    The  libelant  failed 
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to  pTove  any  ddietum  against  her  hosband.  Inasmuch  as  ha 
was  found  not  guilty  of  either  desertion  or  crueltyf  it  was  im- 
possible that  any  decree  should  be  pronounced  against  him. 
How,  then,  can  it  be  maintained  that  the  decree  in  his  favor 
by  which  this  libel  was  dismissed  conclusively  establishes  the 
validity  of  the  Indiana  divorce,  when  the  same  result  must 
have  been  reached  if  no  such  record  had  existed? 

The  ground  taken  by  the  defendant  is,  that  a  general  ver- 
dict and  judgment  are  conclusive  in  favor  of  the  prevailing 
party  as  to  all  issues  actually  involved  in  the  trial,  upon 
which  any  evidence  was  offered,  and  which  were  submitted 
to  the  jury,  although  it  may  not  appear  that  they  were  the 
very  points  on  which  the  decision  turned,  and  it  may  be  doubt- 
ful in  favor  of  which  party  auy  one  of  them  was  found,  or  even 
whether  as  to  all  of  thera  the  jury  came  to  any  conclusion. 
Such,  however,  is  not,  in  our  opinion,  the  true  doctrine  of  the 
law.  A  verdict  and  judgment  are  conclusive  by  way  of  estop- 
pel only  as  to  those  facts  which  were  necessarily  involved  in 
them,  without  the  existence  and  proof  or  admission  of  which 
such  a  verdict  and  judgment  could  not  have  been  rendered. 
An  estoppel  is  an  admission  or  determination  under  circum- 
stances of  such  solemnity  that  the  law  will  not  allow  the  fact 
so  admitted  or  established  to  be  afterwards  drawn  in  question 
between  the  same  parties  or  their  privies.  An  estoppel  by 
verdict  and  judgment  is  founded  on  the  principle  of  the 
maxim.  Interest  reipublicss  ut  sit  finis  litium.  And  the  true 
limits  of  the  doctrine  are  accurately  stated  in  another  maxim. 
Nemo  debet  bis  vexari  si  constei  cwria  qw>d  sU  pro  una  et  ecidem 
causa. 

When  a  fact  has  been  once  determined  in  the  course  of  a 
judicial  proceeding,  and  a  final  judgment  has  been  rendered 
in  accordance  therewith,  it  cannot  be  again  litigated  between 
the  same  parties  without  virtually  impeaching  the  correctness 
of  the  former  decision,  which,  from  motives  of  public  policy, 
the  law  does  not  permit  to  be  done.  The  estoppel  is  not  con- 
fined to  the  judgment,  but  extends  to  all  facts  involved  in  it 
as  necessary  steps  or  the  groundwork  upon  which  it  must 
have  been  founded.  It  is  allowable  to  reason  back  from  a 
judgment  to  the  basis  on  which  it  stands,  "  upon  the  obvious 
principle  that  where  a  conclusion  is  indisputablci  and  could 
have  been  drawn  only  from  certain  premises,  the  premises  are 
equally  indisputable  with  the  conclusion.^  But  such  an  in- 
ference must  be  inevitable,  or  it  cannot  be  drawn.    These 
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understand  to  be  the  limitations  of  the  rule,  according  to  all 
the  well-considered  authorities,  ancient  and  modem:  2  Smith's 
Lead.  Cas.  573  et  seq.;  Outram  v.  Morewood,  3  East,  346;  Queen 
V.  Hartingtonj  4  El.  &  B.  780;  Washington  Steam  Packet  Co,  v. 
Sickles,  24  How.  333;  Packet  Co.  v.  Sickles,  5  Wall.  580;  Dick- 
inson V.  Hayes,  31  Conn.  417;  Church  v.  Chapin,  36  Vt.  223. 

Some  imperfectly  guarded  expressions  in  Jennison  v.  West 
Springfield,  13  Gray,  544,  are  susceptible  of  a  different  con- 
struction. By  reference  to  the  bill  of  exceptions,  we  find  that 
the  defendants  offered  a  former  record  between  the  same  par- 
ties, together  with  evidence  that  the  only  matter  then  in  con- 
troversy was  the  settlement  of  a  pauper;  that  this  was,  by 
both  parties,  conceded  to  be  the  only  question  submitted  to 
the  jury;  and  that  all  the  evidence  consisted  of  certain  agreed 
facts  and  depositions.  But  the  mtness  by  whom  this  was 
proved  added,  that  '*  he  did  not  know  of  any  formal  abandon- 
ment of  the  other  grounds  of  defense."  The  presiding  judge 
ruled  that  the  former  judgment  was  neither  conclusive  nor 
admissible,  unless  there  had  been  at  the  trial  a  formal  aban- 
donment of  every  other  issue  except  the  single  one  of  the  set- 
tlement of  the  pauper,  and  that  the  facts  did  not  show  an 
abandonment  sufficiently  formal;  and  therefore  he  rejected 
the  record,  and  the  parol  evidence  offered  therewith.  This  rule 
was  held  to  be  too  stringent,  and  exceptions  to  it  were  sus- 
tained. This  is  the  extent  to  which  that  case  can  be  regarded 
as  authority. 

In  Sawyer  v.  Woodbury,  7  Gray,  499  [66  Am.  Dec.  518],  the 
opinion,  by  Shaw,  C.  J.,  expounds  the  law  with  fullness  and 
accuracy;  but  the  exceptions  taken  at  a  second  trial  were 
overruled  without  any  statement  of  reasons,  and  we  find  it 
impossible  to  reconcile  this  final  result  either  with  the  opinion 
or  with  sound  legal  principles.  This  circumstance  has  been 
noticed  in  Perkins  v.  Parker,  10  Allen,  22,  in  which  it  is  said 
that  the  final  disposition  of  Sawyer  v.  Woodbury,  supra,  must 
be  assumed  to  have  been  intended  to  be  in  harmony  with  the 
opinion  which  had  been  previously  announced,  and  which 
had  recognized  Button  v.  Woodrnan,  9  Cush.  255  [57  Am.  Dec. 
46],  and  McDowell  v.  Langdon,  3  Gray,  513,  as  authorities.  In 
the  last  case,  it  was  directly  adjudged  that  a  verdict  and 
judgment  are  not  conclusive,  unless  it  appears  by  the  record, 
or  by  parol  evidence  in  addition  thereto,  that  the  prevailing 
party  in  the  former  suit  prevailed  upon  the  very  issue  in  sup- 
port of  which  he  oflfors  the  record  in  evidence.    There  the  two 
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caief  were  betireeu  the  same  parties,  and  of  the  same  nature. 
In  the  first,  the  defendant  pleaded  not  goflty  to  a  charge  of 
obetmcting  the  flow  of  water  to  the  plaintiff's  mill,  and  also 
a  right  to  nee  the  water  in  the  manner  ccnnplained  o£  When 
he  relied  upon  the  record  of  the  first  jndgment  in  his  &vor  as 
a  bar  to  the  second  action  for  similar  subeeqnent  tortSy  it  was 
left  donbtfnl  on  which  of  the  two  grounds  he  prevailed  at  the 
former  trial;  and  for  this  canse  the  coort  held  that  the  plea 
could  not  be  sustained. 

In  Burlen  y.  Shanfum^  8  Gray,  887,  S.  C,  14  Id.  433  (two 
former  actions  between  these  'psiiies  for  a  like  cause  with  the 
present),  the  true  principle  is  distinctly  recognised.  Shaw, 
C.  J.,  says:  '^  It  is  only  when  a  fiict  is  specially  put  in  issue, 
traversed,  and  tried,  that  a  verdict  and  judgment  following  it 
are  evidence  against  a  party  ":  Burlen  v.  Shannon^  3  Id.  392L 
And  in  the  later  of  the  two  cases,  Burlen  v.  Shannon,  14  Id. 
489,  it  was  directly  and  explicitly  decided  that  the  former  one, 
in  which  the  husband  was  held  liable  to  the  present  plaintiff 
for  the  board  of  his  wife  during  a  certain  period  of  time,  did 
not  conclusively  establish  that  his  cruelty  was  the  cause  of  her 
absence  from  hiB  house  during  that  time,  since  the  action  had 
been  tried  upon  two  issues:  one  that  the  husband  was  liable 
for  the  support  furnished  to  his  wife  because  his  cruelty  justi- 
fied her  separation  from  him,  and  the  other  that  he  was  liable 
because  the  separation  was  by  his  consent.  The  chief  justice 
said :  "  The  parol  evidence  was  rightly  admitted  to  ascertain 
what  questions  were,  in  fact,  tried  and  submitted  to  the  jury. 
This  evidence  showed  that  two  such  questions  were  submitted; 
that  if  either  of  two  things  were  true,  they  would  return  a 
verdict  for  the  plaintiff.  A  verdict  on  that  direction  for  the 
plaintiff  proved  nothing  more  than  that  the  jury  found  one  of 
the  propositions  true,  but  without  finding  which  ":  Burlen  v. 
Shannortj  14  Gray,  439.  The  whole  current  of  our  own  decis- 
ions fully  supports  the  limitations  of  the  doctrine  of  estoppel 
which  we  now  sanction  and  adopt. 

But  the  defendant  further  insists  that  in  the  libel  a  mensa 
there  were  distinct  and  special  findings  by  the  jury,  in  answer 
to  the  fourth  and  fifth  questions  submitted  to  them,  of  the  facts 
essential  to  the  validity  of  the  Indiana  divorce;  and  that  the 
decree  dismissing  the  libel  was  a  direct  judgment  upon  these 
issues.  There  would  be  much  force  in  this  position  if  there 
had  been  a  common-law  verdict  and  judgment  rendered  upon 
such  special  findings.    Although  we  are  aware  of  no  adjudged 
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case  which  prescribeB  the  effect  to  be  attributed  by  way  of 
estoppel  to  a  judgment  on  a  special  verdict  which  ascertains 
various  facts,  a  part  only  of  which  would  have  been  sufficient 
to  determine  the  result  of  the  action,  yet  in  equity  causes,  pro- 
bate appeals,  and  libels  for  divorce,  issues  to  a  jury  differ 
widely  from  jury  trials  according  to  the  course  of  the  commoii 
law.  At  the  common  law,  if  a  verdict  is  not  set  aside,  judg- 
ment  upon  it  is  the  immediate  and  necessary  result,  unless  a 
motion  in  arrest  of  judgment  is  successfully  interposed.  In 
the  other  class  of  cases,  the  office  of  the  verdict  is  to  inform 
the  conscience  of  the  court.  The  final  decree  is  the  distinct 
and  independent  act  of  the  chancellor  or  judge.  The  verdict 
is  treated  as  weighty,  but  not  always  as  conclusive,  evidence. 
In  England,  and  in  many  Americam  courts,  the  verdict  is 
sometimes  wholly  disregarded,  and  a  decree  is  entered  in  op- 
position thereto,  where  the  court  is  clearly  satisfied  that  the 
verdict  is  contrary  to  the  truth  as  established  by  the  whole  body 
of  evidence  in  the  cause:  Ansdell  v.  Amdelly  4  Mylne  &  C.  449; 
Day  V.  Hartshorn,  U.  S.  Dist.  Ct.,  R.  I.,  1855,  before  Pitman,  J., 
quoting  the  opinions  of  Nelson,  Curtis,  Woodbury,  and  Sprague, 
JJ.;  Pike  v.  Potter,  U.  8.  Cir.  Ct.,  R.  I.  Dist.,  1859,  before  Clif- 
ford and  Pitman,  JJ.;  2  Darnell's  Chancery  Practice,  3d  Am. 
ed.,  1115,  and  notes.  "A  verdict  upon  an  issue  ordered  by  a 
court  of  equity  is  in  no  just  sense  final  upon  the  facts  it  finds, 
or  binding  upon  the  judgment  of  the  court.  The  court  may, 
at  its  pleasure,  set  it  aside  and  grant  a  new  trial,  or,  disregard- 
ing it.  may  proceed  to  hear  the  cause,  and  decide  in  contradic- 
tion to  the  verdict;  or  it  may  adopt  the  verdict  sub  modo,  and 
give  it  a  limited  effect  only":  Per  Story,  J.,  in  Allen  v.  Blunt, 
3  Story,  746.  This  practice  has  never  been  sanctioned  by  the 
usage  of  our  own  courts:  Franklin  v.  Oreen,  2  Allen,  522;  but 
it  illustrates  the  fact  that  the  conclusiveness  of  verdicts  in 
equity  and  the  ecclesiastical  courts  is  not  regarded  in  the  same 
light  as  in  ordinary  common-law  proceedings.  There  is  an 
implied  recognition  of  the  difference  in  the  statute  as  to  trials 
by  jury  in  divorce  cases,  the  language  of  which  is  that  ''a  de- 
cree may  be  entered  in  conformity  with  the  verdict." 

We  must  examine  the  former  decree  in  the  light  of  these 
principles.  And  doing  so,  it  is  clear  that  when  the  court  took 
the  several  findings  of  the  jury  into  consideration,  and  dis- 
missed the  libel  a  mensa,  nothing  more  was  determined  than 
that,  for  one  of  two  reasons,  the  libelant  had  failed  to  maintain 
her  case.     It  is  left  wholly  uncertain  and  xmascertainable 
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whether  the  libel  was  dismuiBed  on  the  ground  that  no  ddietum 
or  cause  of  divorce  alleged  against  the  libelee  had  been  proved; 
or  because  there  had  been  a  previous  dissolution  of  the  mar- 
riage. 

This  libel  was  twice  before  the  court  in  bank:  in  January, 
1861  {Shannon  v.  SJiannon^  4  Allen,  134),  when  certain  excep- 
tions were  sustained;  and  again,  after  a  second  trial,  in  No- 
vember, 1862.  In  January,  1863,  a  rescript  was  entered:  "The 
court  being  equally  divided  in  opinion,  the  exceptions  are  not 
sustained."  Upon  examining  the  briefs  at  the  last  argument, 
we  find  that  the  counsel  for  the  libelee  insisted  that,  as  "  the 
jury  had  found  for  the  defendant  specially  upon  the  main 
points  in  the  case,  the  question  in  regard  to  the  Indiana 
divorce  was  immaterial."  This  position  seems  to  us  to  have ' 
been  well  taken.  We  cannot  judicially  know  that  the  excep- 
tions were  not  overruled  as  immaterial,  and  that  ihe  libel  a 
menaa  was  not  dismissed  because  the  libelee  had  been  found 
not  guilty.  Under  these  circumstances,  it  is  impossible  to  re- 
gard these  proceedings  as  having  established  by  estoppel  the 
validity  of  the  Indiana  divorce.  The  ruling  of  the  learned 
judge  at  the  trial  of  the  present  action  cannot  therefore  be 
maintained. 

Considering  the  impon;ance,  delicacy,  and  difSculty  of  the 
questions  involved  in  this  cause,  we  have  been  disposed  to  an- 
ticipate nothing,  and  have  carefully  confined  our  attention  to 
the  points  immediately  raised  by  this  bill  of  exceptions.  We 
have  studiously  refrained  from  considering  whether  the  In- 
diana court  had  sufficient  jurisdiction  to  warrant  a  decree  of 
divorce  which  can  be  recognized  as  valid  beyond  the  limits  of 
that  state,  either  on  the  ground  that  the  domicile  of  the  wife 
followed  that  of  her  husband  and  was  transferred  to  Indiana 
when  he  removed  there,  although  she  remained  in  Massachu- 
setts; or  on  the  ground  c aat  the  tribunals  of  a  state  in  which 
the  libelant  alone  is  domiciled  can  dissolve  a  marriage.  Nor 
have  we  examined  the  novel  and  curious  questions,  whether  a 
divorce  originally  invalid  can  be  made  valid  by  subsequent 
proceedings  between  the  parties  creating  an  estoppel  conclu- 
sive upon  their  matrimonial  status;  nor,  if  this  could  be  done, 
whether  such  an  estoppel  would  operate  by  relation  and  de- 
stroy the  claim  cf  the  present  plaintiff  for  necessaries  fur- 
nished to  the  wife  before  the  decree  creating  the  estoppel  waa 
rendered. 

Exceptions  sustained. 
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As  TO  FiBST  AiTD  Seoonb  Points  IN  Stllabus,  9upr<i,  we  Lea  ▼.  Lea,  pogt, 
p.  772,  and  extended  note  thereto,  showing  other  cases  on  these  points,  and 
treating  of  what  facts  are  not  rea  judicata,  though  apparently  fonnd  by  the 
court:  See  also  Hubert  v.  Fera,  ante,  p.  732. 

FoB£ioN  DrvoRCE,  Effect  of,  and  Impeachment  of:  See  extended  note 
to  Tolen  v.  Tolen,  21  Am.  Dec.  747-752,  on  effect  of  foreign  divorce;  note  to- 
Harteau  v.  Barieau,  25  Id.  377;  extended  note  to  Lazier  v.  Weatcott,  82  Id. 
411-414,  on  authentication  of  foreign  judgment;  Hood  v.  Hood,  87  Id.  709, 
note  711;  cases  cited  in  note  to  Lea  v.  Lea,  post,  p.  772;  Frary  v.  Frary,  32* 
Id.  395;  D(yraey  v.  Doraey,  32  Id.  767. 

The  principal  case  was  cited  iu  each  of  the  following  authorities,  and 
to  the  point  stated:  When  a  fact  has  once  been  put  in  issue,  and  determined 
by  a  final  judgment  in  the  course  of  a  judicial  proceeding,  such  judgment  is 
conclusive  evidence  of  the  existence  of  the  fact  in  all  controversies  between, 
the  same  parties  in  which  it  is  material.  It  is  to  be  regarded  as  a  fixed  fact 
between  the  parties  for  all  purposes:  Stochweli  v.  Silloioay,  113  Mass.  3S5; 
Merriam  v.  Woodcock,  104  Id.  327;  Burlen  v.  Shannon,  115  ItL  44G;  Curnming» 
V.  Cummings,  123  Id.  273;  White  v.  Cliase,  128  Id.  158;  Foye  v.  Patch,  132  Id. 
111.  Thus  the  dismissal  of  a  libel  for  a  divorce  for  the  cause  of  adultery,  on 
the  ground  that  the  adultery  was  not  proved,  is  conclusive  evidence,  in  sub- 
sequent proceedings  for  a  divorce  between  the  parties,  that  the  alleged  act 
was  not  committed:  Lewis  v.  Lewis,  106  Id.  310.  Aud  this  estoppel  by  for- 
mer judgment  extends  to  all  facts  which  were  necessarily  within  the  issuo- 
there  presented,  and  without  proof  of  which  the  judgment  could  not  have 
been  rendered:  Hooker  v.  Hubbard,  102  Id.  242;  Morse  v.  Elnis,  131  Id.  152; 
Porter  v.  Wagner,  36  Ohio  St.  475.  It  is  not  confined  to  matters  appear- 
ing on  the  record:  Hooker  v.  Hubbard,  supra.  But  a  judgment  is  conclusive 
by  way  of  estoppel  only  as  to  facts,  without  the  proof  or  admission  of  which 
it  could  not  have  been  rendered:  West  v.  Piatt,  127  Mass.  372;  Eastman  v. 
Symonds,  108  Id.  570;  Porter  v.  Wagner,  36  Ohio  St.  475.  Facts  in  contro- 
versy, bearing  such  relation  to  the  judgment  rendered,  are  the  only  ones 
which  can  in  any  legal  sense  be  said  to  have  been  "litigated"  in  any  judicial 
proceeding:  Eastman  v.  Symonds,  108  Mass.  570.  In  order  that  a  prior  judg> 
meut  should  be  a  conclusive  bar,  the  parties  must  be  the  same,  and  the  ques> 
tion  at  issue,  or  involved  in  the  controversy,  the  same:  Tracy  v.  Merrill,  10^1 
Id.  282;  Foster  v.  The  Richard  Busteed,  100  Id.  412.  To  be  a  bar  to  future 
proceedings,  it  must  appear  that  the  former  judgment  necessarily  involved 
the  determination  of  the  same  fact»  to  prove  or  disprove  which  it  ia  pleaded 
or  introduced  in  evidence.  It  is  not  enough  that  the  question  was  one  of  the 
issues  in  the  former  suit.  It  must  also  appear  to  have  been  precisely  deter- 
mined: See  case  last  cited.  Facts  upon  which  the  verdict  and  judgment  were 
rendered  are  not  conclusively  established  between  the  parties  unless  they 
were  also  essential  to,  or  shown  to  be  involved  in,  the  verdict  and  judgmentt 
Hawks  V.  Truesdell,  99  Id.  558. 

If  it  appear  that  in  the  former  action  there  were  distinct  defenses  or  dis* 
tinct  grounds  on  which  it  might  have  been  maintained,  and  that  evidence 
was  introduced  and  submitted  to  the  jury  on  more  than  one  issue,  and  thai 
a  general  verdict  was  returned,  on  which  judgment  was  entered,  so  that  it 
becomes  impossible  to  tell,  in  a  subsequent  action,  either  by  reasoning  or  by 
evidence,  what  issues  were  actually  tried  and  determined  in  the  former  ao* 
tion,  the  whole  subject-matter  of  the  action  will  be  at  large  and  open  to  e 
new  contention:  Foye  v.  Patch,  132  Mass.  Ill;  LiUlefield  v.  Huntress,  106  Id. 
126;  Stapleton  v.  Dee^  132  Id.  282.    So  a  former  judgment  is  not  concluaive 
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apon  facts  not  involved  in  it»  especially  when  the  pleadings  do  not  show  them 
to  be  in  issne:  NeweU  v.  Carpenter,  118  IiL  417.  Thus  title  to  land  cannot 
bo  tried  directly  in  an  action  of  replevin  which  lies  only  for  personal  chat- 
tels; bnt  even  though  it  may  be  inquired  into  incidentally,  for  the  purpose 
of  determining  the  ownership  of  chattels,  a  judgment  in  such  an  action  es- 
tablishing the  right  of  possession  to  a  deed  of  land  will  not  estop  the  claim- 
ant of  the  true  title  from  asserting  it,  where  it  is  not  shown,  either  by  the 
record  or  by  parol  evidence,  that  the  title  to  the  land  was,  in  fact,  put  in 
issue,  tried,  passed  upon,  or  in  any  way  brought  in  question  in  such  action: 
Daggett  v.  Daggett^  143  Id.  521.  It  is  only  when  a  fact  is  specially  put  in 
issue,  traversed,  and  denied,  that  a  verdict  and  judgment  following  it  are  evi- 
dence against  a  party:  Stapteton  v.  Dee,  132  Id.  282.  A  defendant  to  a 
former  suit  is  not  concluded  by  an  adjudication  of  facts  therein  where  he 
was  not  a  party  in  the  sense  that  he  was  entitled  to  be  heard  or  to  take  an 
appeal:  Brigham  v.  Fayervoeather,  140  Id.  416.  Parol  evidence  may  be  re- 
sorted to  to  ascertain  what  facts  are  settled  by  a  verdict  and  judgment^ 
where  they  may  have  been  based  upon  one  of  several  grounds,  and  the  record 
docs  not  show  upon  which  ground  they  were  rendered.  And  this  does  not 
contradict  or  impeach  the  record:  Norfolk  v.  American  Steam  Oaa  Co.,  108  Id. 
407.  8o  special  findings  may  be  resorted  to  to  ascertain  upon  what  facts  the 
verdict  and  judgment  were  rendered.  But  it  is  the  verdict  and  judgment 
which  constitutes  the  estoppel  or  res  judicata:  Hawks  v.  Trwadell,  99  Id. 
658.  Where  a  former  judgment  has  been  admitted  in  evidence  as  a  fact,  it 
is  not  necessary  for  the  judge  to  explain  its  weight  or  significance:  Hanham 
V.  Sherman,  114  Id.  23.  It  is  allowable  to  reason  back  from  a  judgment  to 
the  basis  on  which  it  stands,  upon  the  obvious  principle  that  where  a  conclu- 
sion is  indisputable,  and  could  only  have  been  drawn  from  certain  premises, 
the  premises  are  equally  indisputable.  But  such  an  inference  must  be  inevi- 
table, or  it  cannot  be  drawn:  Hooker  v.  Hubbard,  102  Id.  242;  Felton  v.  Smithy 
88  Ind.  157.  Evidence  in  support  of  facts  should  be  received  where  they 
have  never  been  passed  upon  in  any  previous  adjudication:  Id.  245.  The 
oases  showing  the  various  stages  and  aspects  of  the  principal  case  are  re- 
ferred to  in  a  note  to  Burlen  v.  S/iannon,  115  Id.  446. 


Gass   V.  New   Yobk,   Providence,   and  Boston 
Railroad  Company.     North  v.  Same. 

[9i  Massachusbtts,  220. 1 

Facts  Showinq  No  Coittract  of  Pabtnebship  between  Oonnbctinq 
Tbanspobtation  Companies.  —  Three  common  carriers  run  lines  of 
steamboat  and  railroad,  each  covering  a  part  only  of  a  certain  route,  but 
which  together  formed  a  continuous  line  of  through  transportation  of 
goods  over  that  route.  A  rate  of  freight  fixed  by  mutual  agreement  was 
charged  for  the  through  service,  collected  by  the  carrier  whose  line  in- 
cluded the  end  of  the  route,  and  divided  between  the  three  in  an  agreed 
proportion.  Held,  that  no  partnership  or  joint  liability  to  shippers  of 
goods  was  created  by  these  facts. 

BlSPONSIBILITT  OF  COMMON   CaBBIBB    FOB  GoODS  COMMSNGBS   wheu    gOods 

are  delivered  to  and  accepted  by  him  for  the  purpose  of  transportation. 
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QuisnoN  AS  TO  What  GoNtfrrroTEs  Delivert  and  Aoceptance  of  Ooom 
IS  Qttxstiom  of  Law,  when  the  facts  are  all  found. 

Liability  of  Second  Connecting  Carrier  Commences  when.  — When 
gooda  are  delivered  by  one  carrier  to  another,  the  liability  of  the  second 
commences  only  when  that  of  the  first  terminates.  If  there  be  no  rela- 
tion of  partnership  between  them,  one  cannot  receive  and  accept  the 
goods  for  transportation  until  the  other  has  completed  the  delivery  of 
them  to  him,  and  discharged  himself  from  the  custody  or  control  of  them. 
Bo  where  a  fire  breaks  out  during  the  delivery  of  goods,  and  destroys 
them  all,  the  second  carrier  is  at  most  liable  only  for  such  goods  as  he 
had  actually  received  before  the  fire  for  transportation. 

OoNSTRUcnvE  Delivert.  — The  taking  of  a  part  of  a  lot  of  goods  by  a  rail- 
road company  from  a  steamboat  company,  and  the  fact  that  the  rest 
were  pointed  out  aiid  ready  to  be  taken  from  the  boat,  was  held,  under 
the  circumstances  of  this  case,  not  to  constitute  a  constructive  delivery 
of  the  whole. 

Contract.  There  were  two  actions  for  the  value,  in  the  first 
case,  of  156  tubs  of  butter,  and  in  the  second  case  of  25  tierces 
and  200  cans  of  lard,  alleged  to  have  been  delivered  respect- 
ively to  the  defendants  as  common  carriers,  for  transportation 
over  a  route  between  New  York  and  Boston,  of  which  the  de- 
fendants' railroad  formed  a  part.  It  appeared  that  the  defend- 
ants' railroad  connected  with  the  steamboat  at  a  wharf  owned 
by  the  proprietors  of  the  railroad.  Upon  the  arrival  of  the 
steamboat  at  the  wharf,  with  goods  for  through  transporta- 
tion, a  list  of  them,  made  up  from  the  freight-book  of  the  boat, 
was  delivered  by  the  clerk  of  the  boat  to  the  agent  of  defend- 
ants* railroad,  to  be  forwarded  by  the  passenger  train  to  the 
agent  of  the  second  railroad  at  the  end  of  the  line,  for  the  pur- 
pose of  making  out  and  having  ready  there  the  consignees' 
bills  of  the  goods  upon  their  arrival  by  the  freight  train.  The 
freight  train  was  made  up  shortly  after  the  passenger  train 
left,  on  defendants'  wharf.  The  employees  of  the  boat  and 
those  of  the  railroad,  in  equal  numbers,  acted  in  concert  in 
transferring  the  goods  from  the  boat  to  the  freight  cars,  partly 
by  hand  and  partly  on  trucks,  some  of  which  belonged  to  the 
boat  and  some  to  the  railroad.  All  of  them  shared  both  in 
the  removal  of  goods  from  the  boat  to  the  wharf,  and  their 
further  removal  across  the  wharf  into  the  cars.  No  account 
was  kept  by  any  one  of  goods  delivered  by  the  boat  or  received 
by  the  railroad.  While  they  were  thus  engaged,  and  before 
all  of  the  goods  had  reached  the  wharf,  a  fire  broke  out,  which 
stopped  the  work  and  destroyed  the  boat,  wharf,  cars,  and  all 
the  goods.  It  was  admitted  that  part  of  the  goods  of  the 
plaintiffs  were  stowed  in  the  cars  before  the  fire  broke  out; 
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but  there  was  controversy  as  to  whether  all  of  the  rest,  or,  if 
Dot  all,  then  what  portion  of  the  rest,  had  been  unloaded  from 
the  boat.  The  plaintififs  contended  that  all  their  goods  were 
in  the  actual  or  the  constructive  possession  of  the  defendants 
BO  as  to  render  the  defendants  liable  for  their  loss.  Plaintiffs 
also  contended  that  as  a  matter  of  law  under  the  evidence, 
the  steamboat  company  was  so  far  the  agent  of  the  defendants, 
or  in  partnership  with  them,  that  the  defendants  were  liable  for 
the  goods  destroyed  on  the  steamboat,  certainly  after  its  ar- 
rival and  the  unloading  began.  The  court  ruled  otherwise. 
They  then  submitted  certain  prayers  for  instructions,  some  of 
which  assumed,  and  others  left  to  the  jury  to  determine,  that 
the  defendants  were  liable  for  the  goods  of  the  plaintiffs, 
whether  burnt  upon  the  boat  or  on  the  shore.  These  the  judge 
also  refused.  Verdict  for  the  plaintiffs  for  a  part  only  of  their 
claim;  in  substance  holding  that  the  railroad  company  was 
not  liable  to  the  shippers  for  any  of  the  goods  destroyed  upon 
the  boat,  or  that  they  were  not  liable  for  any  of  the  goods  of 
which  they  had  not  actually  taken  possession.  Plaintiffs  al- 
leged exceptions. 

A.  A,  Ranney  and  N.  Morse,  for  the  plaintiffs. 
/.  G,  Abbott  and  W,  O.  Russell,  for  the  defendants. 

By  Court,  Hoar,  J.  The  rules  of  law  which  limit  and  fix 
the  liability  of  successive  carriers  of  goods  over  a  continuous 
line  of  transportation  have  been  recently  very  fully  considered 
and  stated  in  the  case  of  Darling  v.  Boston  and  Worcester  Rail-- 
road  Co,,  11  Allen,  295.  The  authorities  were  there  reviewed 
to  such  an  extent  that  we  do  not  consider  it  necessary  or  ex- 
pedient to  examine  them  again  in  detail.  It  will  be  sufficient 
to  refer  to  the  rules  which  were  adopted,  and  apply  them  to 
the  decision  of  the  case  before  us. 

The  defendants  are  proprietors  of  a  railroad  connecting  with 
a  steamboat  company  at  one  end  of  their  road,  and  with  an- 
other railroad  at  the  other  end,  the  three  forming  a  continu- 
ous line  of  transportation  for  passengers  and  freight  between 
New  York  and  Boston.  A  fixed  price  for  freight  was  charged 
for  the  whole  transportation  between  the  two  cities,  each  com- 
pany receiving  an  agreed  proportion  for  its  share  of  the  service. 
The  goods  which  are  the  subject  of  the  suits  were  received  in 
New  York  by  the  steamboat  company,  to  be  carried  to  Boston, 
and  the  whole  freight  bills  were  to  be  collected  by  the  other 
railroad  company  on  the  delivery  of  the  goods  in  Boston.    No 
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agreement  was  proved  at  the  trial  by  which  the  defendants 
had  entered  into  any  express  contract  by  which  they  would 
be  responsible  for  anything  beyond  the  safe  carriage  of  the 
goods  upon  their  own  line.  The  defendants  have  not  sued 
upon  the  contract  for  the  entire  transportation,  nor  claimed 
an  interest  in  the  entire  freight;  which  distinguishes  the  case 
from  Fitchburg  and  Worcester  Railroad  Co.  v.  Hanna^  6  Gray, 
539  [66  Am.  Dec.  427].  There  was  no  general  agreement  be- 
tween the  three  companies  by  which  they  were  to  share  the 
proceeds  of  the  whole  business  on  all  the  lines;  so  that  it  is 
not  within  the  principle  laid  down  in  Champion  v.  Bostwiek^ 
18  Wend.  176.  There  is  therefore  nothing  in  the  case  which, 
under  the  doctrines  stated  in  Darling  v.  Boston  and  Worcester 
Railroad  Co.,  11  Allen,  295,  would  create  a  partnership  or 
joint  liability  between  the  defendants  and  the  other  com* 
panics  composing  the  line. 

It  then  only  remains  to  determine  to  what  extent  the  de- 
fendants were  liable  as  common  carriers  for  the  goods  of  the 
plaintiffs  which  were  destroyed  by  fire.  The  general  rule  is 
perfectly  well  settled  that  the  responsibility  of  a  common  car- 
rier for  goods  commences  when  goods  are  delivered  to  and 
accepted  by  him  for  the  purpose  of  transportation.  The  de- 
fendants were  therefore  answerable  only  for  such  goods  as 
they  had  actually  received  for  the  purpose  of  conveying  in 
their  cars:  Story  on  Bailments,  sec.  453;  Merritt  v.  Old  Colony 
etc.  R'y  Co,  J  11  Allen,  80.  When  the  facts  are  all  found,  the 
question  what  constitutes  a  delivery  and  acceptance  is  a  ques- 
tion of  law.  And  we  think,  upon  the  uncontested  evidence  at 
the  trial,  there  is  no  doubt  that  the  instructions  given  to  the 
jury  were  at  least  sufficiently  favorable  to  the  plaintiffs,  and 
that  they  have  therefore  no  ground  of  exception. 

When  goods  are  delivered  by  one  carrier  to  another,  it  is 
evident  that  the  liability  of  the  second  commences  only  when 
that  of  the  first  terminates.  If  there  be  no  relation  of  partner- 
ship t)etween  them,  one  cannot  receive  and  accept  the  goods 
for  transportation  until  the  other  has  completed  the  delivery 
of  tliem  to  him,  and  discharged  himself  from  the  custody  or 
control  of  them.  It  was  the  duty  of  the  steamboat  company 
not  only  to  carry  the  goods  safely  on  their  boat,  but  to  deliver 
them  upon  the  wharf  to  the  defendants.  When  they  were 
placed  upon  the  defendants'  wharf,  which  was  the  defendants' 
place  of  deposit,  the  responsibility  of  the  steamboat  company 
•ndcd«  and  that  of  the  defendants  began. 
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The  peculiarity  of  the  case  is,  that  as  the  goods  were  to  be 
immediately  loaded  into  the  cars,  it  was  more  convenient  that 
they  should  be  transferred  at  once  to  the  cars  from  the  boat, 
and  not  put  upon  the  wharf.  Each  company  being  interested 
in  the  dispatch  of  freight  as  easily  and  rapidly  as  possible, 
and  each  having  men  in  their  employment,  the  work  could  be 
more  swiftly  and  conveniently  performed  by  having  the  two 
sets  of  men  act  in  concert,  and  each  do  a  part  of  the  work  of 
the  other.  But  we  can  see  no  evidence,  from  this  arrangement, 
of  any  delivery  of  the  goods  from  the  steamboat  until  they 
reached  the  wharf.  On  the  contrary,  the  fair  and  direct  infer- 
ence is,  that  the  defendants'  men,  while  on  the  boat,  were 
merely  assisting  the  steamboat's  men  in  putting  the  goods 
ashore,  who  in  return,  when  they  went  upon  the  wharf,  repaid 
the  service  by  carrying  to  the  cars  the  goods  which  they  had 
landed.  But  though  the  railroad  men  took  the  goods  upon 
the  trucks  on  the  boat,  they  did  not  bring  them  into  the  pos- 
session of  the  railroad  company  till  they  reached  the  wharf. 
The  taking  of  a  part  of  a  lot  of  goods,  and  the  fact  that  the 
rest  were  pointed  out  and  ready  to  be  taken  on  the  boat,  con- 
stituted no  constructive  delivery  of  the  whole.  There  was  no 
single  package  which  was  not  taken  up,  which  might  not  as 
likely  be  taken  by  the  men  employed  by  the  steamboat  com- 
pany as  by  those  employed  by  the  railroad.  More  was  to  be 
done  by  the  steamboat  company's  men  before  the  transfer  was 
completed;  the  goods  were  still  upon  the  boat;  and  the  posses- 
sion and  consequent  responsibility  of  the  steamboat  company 
was  therefore  not  divested. 

We  are  therefore  all  of  the  opinion  that  no  instructions 
which  were  asked,  which  assumed,  or  would  have  left  it  to  the 
jury  to  find,  that  the  defendants  were  liable  for  any  packages 
which  were  destroyed  upon  the  boat,  were  improperly  refused; 
that  the  instructions  given,  if  in  any  respect  erroneous,  were  so 
because,  being  given  with  the  consent  of  the  defendants,  they 
were  too  favorable  to  the  plaintiffs,  and  that  the  exceptions 
must  be  overruled. 


Associated  Gabbucbs,  when  Liable  as  Partnsbs:  See  extended  note  to 
Wella  y.  Thamas,  72  Am.  Dec  238-240,  on  oonneotmg  lines,  etc,  citing  th# 
principal  caae  at  pages  236,  239;  BratH/ord  y.  South  Carolina  B.  B.  Co,,  62  Id. 
411. 

Common  Gabbier,  Liabilitt  of.  Commences  when  and  Ends  whens 
See  note  to  Baitimore  etc  Co.  v.  Smitit,  87  Am.  Dec  678;  note  to  IlUnoU  CenU 
B.  B.  Co.  y.  Smyaer,  87  Id.  304;  note  to  Ladne  y.  Oriffiik,  82  Id.  363;  note  to 
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FUcMmrg  etc  R.  R.  Co.  ▼.  Hanmoi,  66  Id.  430;  Jfoaef  y.  Boston  etc  M.  B.  Co., 
64  Id.  881. 

What  Cohbiitotbb  Deleteby  to  Suocskbdivo  Garbxbb:  See  extended 
note  to  WeOa  v.  Thonuu,  72  Am.  Dec  237,  238,  on  oonneoting  lines,  etc,  and 
other  cases  cited  mtprcu 

Thb  pbimgzpal  gasi  was  oxtid  with  approval  in  Pratt  v.  Ogdentbmrg  etc. 
B.  B.  Oo.t  102  Mass.  067;  Burroughs  ▼.  Korwieh  etc  B.  B.  Cfo,,  IQO  Id,  9fk 


FoLQEB  V.  Columbian  Insubanob   Company  and 

Tbustbes. 

[09  HA88ACHUSSTT8,  267.] 

Ih  MAflSAOHUBvns  FoBXiaN  GoBFo&AnoN  MAT  Makb  Oomtraotb  WITEIir 

SOOFI  OF  ITS  ChAKTXB,   AlTD    MAT    SUB  AlTD  BB  SUBD  THSBXOH.      It  is 

also  required  by  law  to  have  an  agent  appointed  there  upon  whom  process 
may  be  served. 

FOBBION    COBTORATION8    HAVING   PbOPBBTT    IN    MASSAOHtlSXTTS    ABB    LlA- 

BLB  TO  BB  Sued  and  to  havb  thbib  Pbopbbtt  Attachbd  thebb^ 
by  trustee  process  or  otherwise,  in  like  manner  as  individual  debtors  re- 
siding in  other  states. 

CoNSTBucnoN  or  Abticlb  or  Constitution  or  Unitbd  States,  Which 
Rbquiebs  Full  Faith  and  Cbbdit  to  bb  Given  in  Each  State  to 
the  judicial  proceedings  of  every  other  state,  does  not  preclude  the  in- 
quiry whether  any  judgment  obtained  in  one  state  and  relied  on  in  an- 
other was  rendered  by  a  oourt  having  jurisdiction  of  the  cause  and  of 
the  parties.  Jurisdiotion  is  always  an  open  question,  though  it  will 
be  presumed  in  cases  of  judgments  rendered  by  a  court  of  general  juris- 
diction.   !Put  this  presumption  is  not  conclusive. 

Onlt  Modes  or  Dissolving  Corporation  Known  to  Common  Law  wbrb, 
by  the  death  of  all  its  members,  by  the  act  of  the  legislature,  by  surrender 
of  the  charter,  accepted  by  the  government^  or  by  forfeiture  of  the  fran- 
chise, pronounced  by  the  judgment  of  a  competent  tribunal  on  a  pro- 
ceeding in  behalf  of  the  state 

At  Common  Law,  neither  Coxtrt  or  Law  nob  Court  or  Equitt  oould 
Deorbb  Fobteiture  or  Chaster  or  Dissolution  or  Corporation,  at 
the  suit  of  an  individuaL 

Cases  Enxtmerated  in  Which  Appointment  or  Reoeivebs  or  Propertt 
or  Corporation  upon  adverse  application  was  authorized  under  New 
York  statutes. 

To  Decree  Absolute  and  Final  Dissolution  or  Corporation  at  Suit  or 
Individual  is  no  part  of  the  general  jurisdiction  of  a  oourt  of  law  or 
of  chancery,  and  can  be  justified  only  by  express  statute. 

Example  or  Foreign  Judgment  Entitled  to  No  Faitu  and  Credit  in 
Massachusetts.  — In  the  snit  of  a  stockholder  of  a  corporation  char- 
tered under  the  law  of  New  York  against  the  corporation  for  a  violation 
of  its  charter  in  declaring  and  paying  a  dividend  out  of  its  capital  stock, 
instead  of  out  of  its  surplus  profits,  such  snit  being  based  on  the  Now  York 
Revised  Statutes,  part  3^  title 4,  chapters,  article 2,  section  47,  a  decree  of 
the  supreme  court  of  New  York  dedaring  the  corporation  dissolved  is  in 
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of  ills  juriBdictian  of  the  courts  and  therefore  entitled  to  no  faith 
•ad  credit  in  Maaeachneetts  as  a  judicial  proceeding. 

Dbholution  ov  Cobpo&atiov  oahvot  Deprive  its  Crbditobs  ob  Stogx- 
BOLDEBS  or  THSER  BiOBXS  IN  R8  Pbopebtt,  and  if  the  common  law 
affords  them  no  remedy,  they  may  obtain  relief  in  equity,  and  the  prop- 
erty of  foreign  coiporationa  within  the  state  may  thus  be  reached. 

l^iBTiBS  Waive  OBjEcnoNs  to  Fobh  or  Fboceedino  whebe  Thet  Sub- 
jcrr  THEIR  Case  to  the  judgment  of  the  court  upon  an  agreed  statement 
of  facte. 

Oexditob  mat  Compel  Patment  or  his  Debt  out  or  Pbopebty  or  Dis- 
solved FoBEiON  GOBPOBATION,  It  Seems.  Upon  trustee  process  sub- 
mitted to  the  supreme  court  of  Massachusetts  on  an  agreed  statement  of 
facta,  it  seems  that  a  citisen  of  Massachusetts  may,  since  the  passage  of 
the  statute  of  1865,  chapter  179,  which  authorizes  the  court  to  allow 
amandments  changing  a  suit  at  law  to  a  proceeding  in  equity,  obtain 
payment  of  a  debt  due  to  him  from  a  foreign  corporation,  though  it  has 
been  dissolved,  out  of  its  property  in  Massachusetts. 

Tbustee  process  by  a  citizen  of  Massachusetts  against  an 
Insurance  company  incorporated  under  the  laws  of  New  York, 
and  haying  an  agent  appointed  under  the  General  Statutes, 
chapter  68,  section  68,  to  receive  service  of  process  in  Massa- 
chusetts, on  whom  service  was  made  in  this  action,  upon  poli- 
cies of  insurance  written  by  the  defendant  corporation  at 
Boston  on  the  plaintiff's  interest  in  the  ship  Spark  of  the 
Ocean.  The  writ  was  dated  March  22,  1866.  J.  L.  Priest, 
one  of  the  parties  summoned  as  trustees,  admitted  in  his 
answer  the  possession  of  funds  belonging  to  the  corporation. 
In  the  court  below,  G.  A.  Osgood  and  C.  Curtis  appeared,  by 
l^ve  of  court,  on  October  29, 1866,  as  claimants  of  these  funds, 
in  their  capacity  as  receivers  of  the  corporation  by  appoint- 
ment of  the  supreme  court  of  New  York,  in  an  action  brought 
therein  by  W.  H.  Harbeck  against  the  corporation.  The  case 
was  submitted  to  the  determination  of  the  full  court  upon  ap- 
peal from  the  judgment  of  the  lower  court  on  agreed  facts; 
the  trustee  to  be  charged  on  his  answer,  and  the  plaintiff  to 
have  judgment  for  the  funds  in  the  trustee's  hands,  if  in  the 
•pinion  of  the  court  a  judgment  could  be  rendered  against  the 
corporation;  but  if  the  claimants  had  valid  title  to  the  funds 
as  against  the  plaintiff,  notwithstanding  the  admitted  fact  of  a 
loss  accrued  within  his  policies,  then  judgment  to  be  entered  for 
the  claimants  accordingly.  The  substance  of  the  agreed  facts 
was  as  follows,  viz.:  Harbeck's  complaint  in  the  New  York 
court  was  filed  January  22, 1866,  set  forth  that  the  plaintiff 
was  a  stockholder  in  the  corporation,  and  prayed  for  a  judg- 
ment for  the  dissolution  of  the  corporation,  for  tiie  appointment 
of  receivenB,  and  for  an  injunction  on  the  officers  and  agents  of 
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the  corporation  against  further  prosecuting  business,  on  the 
ground  that  the  corporation  had  violated  its  charter  in  declar- 
ing a  dividend  and  paying  the  same  to  the  stockholders  out  of 
the  capital  stock,  and  not  out  of  surplus  profits.  On  January 
23, 1866,  the  court  appointed  receivers  as  prayed  for.  On  Jan- 
uary 31st  the  corporation  filed  its  answer  to  the  complaint,  and 
on  February  2d  the  court,  at  the  same  time  reappointing  the  for- 
mer receivers  "  to  wind  up  the  afiairs  of  the  company  in  the 
manner  provided  by  law,"  entered  the  following  judgment:  "The 
defendant  having  answered  the  complaint  in  this  action,  and 
judgment  having  been  ordered  upon  the  answer  as  frivolous, 
it  is  now,  on  motion  of  Dudley  Field,  counsel  for  the  plaintiff, 
adjudged  that  the  Columbian  Insurance  Company,  the  defend- 
ant herein,  be  and  it  is  hereby  dissolved."  Neither  the  plain- 
tiff in  the  present  action,  nor  the  trustee,  had  any  notice  or 
knowledge  of  this  judgment  of  dissolution,  and  they  had  no 
formal  notice  of  the  previous  proceedings  in  Harbeck's  action, 
although  they  "knew  generally  that  receivers  had  been  ap- 
pointed." It  was  agreed  that  the  various  orders  of  the  court 
in  New  York  for  the  appointment  of  receivers  "were  made 
under  and  by  virtue  of  the  New  York  Revised  Statutes,  part  3, 
title  4,  chapter  8,  article  2,  sections  47, 48, 49,  51,  and  article  3, 
section  77  et  seq.,  which,  together  with  any  other  laws  of  the 
state  of  New  York  bearing  upon  the  subject,  may  be  referred 
to,"  and  that  "by  said  orders  of  said  supreme  court,  and  by  the 
laws  of  the  state  of  New  York,  all  the  estate,  real  and  personal, 
of  said  Columbian  Insurance  Company,  which  was  in  New 
York,  or  within  the  jurisdiction  of  said  supreme  court,  passed 
to  and  vested  in  the  receivers  appointed  in  the  original  order 
hereinbefore  referred  to,  and  afterwards  to  and  in  the  present 
claimants." 

/.  C  DodgCf  for  the  plaintifi*. 
E.  BangSy  for  the  claimants. 

By  Court,  Gray,  J.  A  corporation,  being  an  artificial  per- 
son, created  by  local  laws,  has  no  existence  or  powers  beyond 
the  jurisdiction  of  the  state  by  whose  laws  it  is  created,  except 
so  far,  and  under  such  restrictions  and  conditions,  as  may  be 
recognized  and  permitted  by  the  laws  and  comity  of  other 
states.  In  this  state,  however,  as  in  most  others,  a  foreign 
corporation  may  make  contracts  within  the  scope  of  its  char* 
ter,  and  may  sue  and  be  sued  thereon:   Bank  of  Augusta  t. 
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EarUj  18  Pet  519;  Kennebec  Co.  v.  Ati^giata  Insurance  and 
Banking  Co.j  6  Gray,  208;  American  Ins.  Co.  v.  Owen^  15  Id. 
491.  By  the  General  Statutes,  chapter  68,  section  15,  corpo- 
rations created  by  any  other  state,  having  property  in  this 
commonwealth,  are  liable  to  be  sued  and  to  have  their  prop- 
erty attached  here  by  trustee  process  or  otherwise,  in  like 
manner  as  individual  debtors  residing  in  other  states:  Ocean 
Ins.  Co.  V.  Portsnumth  Marine  Ry  Co.,  3  Met.  420.  And  by 
the  (General  Statutes,  chapter  58,  section  68,  every  foreign 
insurance  company,  before  doing  business  in  this  com- 
monwealth, is  required  to  appoint  a  citizen  and  resident 
thereof  a  general  agent,  upon  whom  all  lawful  processes  sued 
out  by  citizens  of  this  state  against  the  corporation  may  be 
served  with  like  effect  as  if  the  corporation  existed  in  this 
state,  and  to  continue  such  agency  while  any  liability  remains 
outstanding  here  against  the  corporation:  Smith  v.  Mutual  Life 
Ins.  Co.,  14  Allen,  836. 

This  trustee  process  is  brought  by  a  citizen  of  Massachusetts 
against  a  corporation  established  by  the  laws  of  New  York, 
having  an  agent  in  this  commonwealth  upon  whom  service 
was  made,  and  owning  funds  in  the  hands  of  one  of  the  per- 
sons summoned  as  trustees.  The  intervening  claimants  of 
those  funds  had  been  previously  appointed,  under  the  laws  of 
New  York,  receivers  of  all  the  property  of  the  corporation;  and 
they  rely  in  support  of  their  claim  upon  a  decree  passed  by 
the  supreme  court  of  New  York  in  the  same  suit  in  which  they 
were  appointed  receivers,  purporting  to  dissolve  the  corpora- 
tion. They  contend  that  this  decree,  having  been  made  by 
a  court  of  general  jurisdiction,  is  conclusive  evidence  of  such 
dissolution;  that  if  not  thus  conclusive,  it  was  within  the 
powers  conferred  upon  that  court  by  the  statutes  of  New  York; 
and  that,  in  either  view,  the  corporation  had  thereby  ceased  to 
exist  before  the  process  was  commenced,  and  was  not  there- 
fore liable  to  an  action  at  law  in  this  commonwealth. 

The  article  of  the  constitution  of  the  United  States  which 
requires  full  faith  and  credit  to  be  given  in  each  state  to  the 
judicial  proceedings  of  every  other  state  does  not  preclude  the 
inquiry  whether  any  judgment  obtained  in  another  state  and 
relied  on  in  this  was  rendered  by  a  court  having  jurisdiction 
of  the  cause  and  of  the  parties:  Hickey  v.  Stewart,  3  How.  762; 
UArcy  v.  Ketchum,  11  Id.  165;  CarUton  v.  Bickford,  13  Gray, 
691  [74  Am.  Dec.  652].  If  the  court  was  one  of  general  juris- 
diction, the  presumption,  indeed,  is  in  favor  of  the  validity  of 
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its  proceedings:  Harvey  v.  Tyler,  2  Wall.  328;  Knapp  v.  AbeUy 
10  Allen,  485.  But  this  presumption  is  not  conclusive;  and 
it  is  always  competent  to  show  that  the  court  had  not  juris* 
diction  of  the  cause.  If  it  had  not,  there  is  no  judicial  pro- 
ceeding, as  in  the  case  of  an  appeal  of  death  brought  in  tho 
English  common  bench,  which  is  coram  nonjvdice:  Case  of  tJie 
Marshalsea^  10  Coke,  76  b.  Especially  is  this  the  case  when 
the  action  of  the  court  is  not  in  the  exercise  of  its  inherent 
general  jurisdiction,  but  under  a  special  power  conferred  by 
statute  its  judgments  in  excess  of  which  are  void:  Thatcher  v. 
PoweUy  6  Wheat.  125;  Shriver  v.  Lynuj  2  How.  60. 

The  supreme  court  of  New  York  has,  indeed,  general  juris- 
diction in  law  and  equity  over  persons  and  corporations.  But 
general  jurisdiction  of  suits  against  corporations  no  more  im- 
plies a  power  to  destroy  a  corporation  at  the  suit  of  an  indi- 
vidual than  jurisdiction  of  private  suits  against  individuals 
authorizes  the  court  to  entertain  a  prosecution  for  crime,  to 
pass  sentence  of  death,  and  to  issue  a  warrant  for  execution. 
The  only  modes  of  dissolving  a  corporation  known  to  the  com- 
mon law  were,  by  the  death  of  all  its  members,  by  act  of  the^ 
legislature,  by  a  surrender  of  the  charter,  accepted  by  the 
government,  or  by  forfeiture  of  the  franchise,  which  could  only 
take  effect  upon  a  judgment  of  a  competent  tribunal  on  a  pro- 
ceeding in  behalf  of  the  state;  and  neither  a  court  of  law  nor 
a  court  of  equity  had  jurisdiction  to  decree  a  forfeiture  of  the 
charter  or  dissolution  of  the  corporation  at  the  suit  of  an  indi- 
vidual: Boston  Olass  Mfg.  Co.  v.  LangdoUy  24  Pick.  52,  53  [35 
Am.  Dec.  292];  2  Kent's  Com.,  6th  ed.,  305,  313,  314. 

It  becomes  necessary,  therefore,  to  examine  the  statutes  of 
New  York  which  were  cited  at  the  argument,  in  order  to  as- 
certain whether  the  supreme  court  of  that  state  had  jurisdic- 
tion to  render  the  decree  of  dissolution  upon  which  the 
claimants  rely.  The  statutes  in  question  are  contained  in  the 
third  part,  eighth  chapter,  and  fourth  title  of  the  fifth  edition 
of  the  Revised  Statutes  of  that  state.  By  sections  60  to  104, 
provision  is  made  for  the  voluntary  dissolution  of  a  corporation 
upon  the  application  of  the  directors,  and  for  the  appointment 
of  receivers  who  shall  be  vested  with  all  the  property  of  the 
corporation  in  trust  for  the  benefit  of  its  creditors  and  stock- 
holders. 

The  cases  in  which  the  appointment  of  receivers  of  the  propk 
erty  of  a  corporation  upon  an  adverse  application  is  author- 
iied  by  these  statutes  are  of  three  clases.    The  first  is,  after  a 
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judgment  at  law  or  decree  in  equity  has  been  obtained  against 
any  corporation,  and  an  execution  issued  thereon  and  returned 
unsatisfied;  in  which  case,  upon  the  application  of  the  judg- 
ment creditor,  the  supreme  court  may  sequestrate  the  property 
of  the  corporation,  appoint  a  receiver  thereof,  and  distribute 
the  same  among  all  its  creditors:  Sees.  44,  45.  Secondly, 
whenever  any  corporation  has  remained  insolvent,  or  sus- 
pended its  ordinary  business  for  a  year,  it  shall  be  deemed  to 
have  surrendered  its  franchises,  and  shall  be  adjudged  to  be 
dissolved,  which  adjudication  might,  in  the  opinion  of  Chan- 
cellor Walworth,  be  at  the  suit  either  of  the  attorney-general 
or  of  any  creditor  or  stockholder:  Sec.  46;  Ward  v.  Sea  Insur- 
ance Co. J  7  Paige,  294;  Mickles  v.  Rochester  City  Bank,  11  Paige^ 
118  [42  Am.  Dec.  103].  Thirdly,  whenever  any  banking  or 
insurance  company  becomes  insolvent,  or  violates  any  provis- 
ion of  its  charter  or  of  other  statutes,  the  supreme  court,  upon 
the  application  of  the  attorney-general,  or  of  any  creditor  or 
stockholder,  may  by  injunction  restrain  the  corporation  and 
its  officers  from  exercising  any  of  its  franchises,  from  collecting 
debts,  or  paying  out  or  transferring  money  or  property,  until 
the  court  shall  otherwise  order,  and  may  appoint  receivers, 
who  shall  be  subject  to  the  control  of  the  court,  and  have  all 
the  powers  of  receivers  appointed  upon  the  voluntary  dissolu- 
tion of  a  corporation:  Sees.  47,  51. 

We  cannot  speak  with  the  same  confidence  of  the  intention 
and  the  policy  of  the  legislature  of  another  state  as  we  might 
of  those  of  our  own.  But  it  is  observable  that  the  statutes  in 
question  do  not  in  terms  authorize  a  decree  of  dissolution  of  a 
corporation  upon  proceedings  in  equity  instituted  otherwise 
than  by  the  voluntary  application  of  its  officers,  except  in  the 
instance  of  a  corporation  which  has  failed  to  pay  its  debts  or 
transact  its  business  for  a  whole  year,  and  which  my  therefore 
well  be  deemed  to  have  ceased  to  exist  for  any  useful  purpose; 
widely  difiering  from  a  mere  neglect  to  pay  one  judgment  debt, 
a  temporary  insolvency,  or  a  violation  of  a  single  provision  of  a 
statute.  The  remedies  afibrded  by  all  these  sections  to  creditors 
or  stockholders,  by  injunction,  suspension  of  corporate  powers, 
sequestration  of  property,  appointment  of  receivers,  and  appli- 
cation of  the  assets  of  the  corporation  to  the  payment  <if  its 
liabilities,  may  perhaps  be  considered  as  exercised  under  the 
general  jurisdiction  of  the  court,  though  modified,  enlarged,  or 
regulated  by  statute.  Such  was  the  view  taken  by  the  court 
of  appeals  of  New  York  of  the  proceedings  in  oases  in  which 
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the  corporation  had  failed  to  pay  a  judgment  debt:  Bangs  t. 
Duchinfield^  18  N.  Y.  692.  Bat,  according  to  the  opinion  of 
the  same  court,  such  proceedings  did  not  dissolve  the  corpora- 
tion: Mann  v.  PentZj  3  Id.  419, 420.  To  decree  an  absolute  and 
final  dissolution  of  a  corporation  at  the  suit  of  an  individual  is 
no  part  of  the  general  jurisdiction  of  a  court  of  law  or  of  chan- 
cery, and  can  be  justified  only  by  express  statute.  The  ap- 
pointment of  a  receiver  to  take  and  distribute  among  the 
creditors  and  stockholders  all  the  property  of  a  corporation 
may  with  sufficient  accuracy  be  called,  as  it  was  by  Chancellor 
Walworth  in  Verplanck  v.  Mercantile  Ins.  Co.,  2  Paige,  452,  and 
Bank  Commissioners  v.  Bank  of  Buffalo,  6  Id.  503,  "a  virtual 
dissolution  of  the  corporation";  but  it  does  not  extinguish  its 
franchise,  terminate  its  legal  existence,  or  render  it  incapable 
of  being  sued,  at  law  or  in  equity:  Cobum  v.  Boston  Papier 
Machi  Mfg,  Co.^  10  Gray,  243;  Taylor  v.  Columbian  Ins,  Co., 
14  Allen,  353. 

It  is  not  alleged  or  stated  in  the  record  produced  in  this 
case  that  the  Columbian  Insurance  Company  had  remained 
insolvent  or  suspended  its  business  for  a  year,  as  required  to 
maintain  an  application  under  the  forty-sixth  section  of  the 
statute;  but  the  suit  is  based  upon  the  forty-seventh  section, 
alleging  a  violation  of  its  charter  in  declaring  and  paying  a 
dividend  out  of  its  capital  stock,  instead  of  out  of  its  surplus 
profits.  That  part  of  the  decree,  therefore,  which  declares  the 
corporation  to  be  dissolved  was  apparently  in  excess  of  the 
jurisdiction  of  the  court,  and  entitled  to  no  faith  and  credit  as 
a  judicial  proceeding.  The  corporation  remained  in  existence, 
liable  to  suit  and  to  attachment  of  its  property  or  debts  in  this 
commonwealth;  and  the  right  of  the  attaching  creditor,  being 
one  of  our  own  citizens,  must  prevail  against  the  claim  of  the 
receivers  appointed  in  New  York,  as  was  adjudged  in  Taylor 
V.  Columbian  Ins.  Co.,  above  cited. 

It  is  by  no  means  clear  that,  if  the  corporation  could  be 
held  to  have  been  dissolved  according  to  the  laws  of  New 
York,  the  receivers  could  maintain  their  claim  in  this  case. 
There  is  a  difficulty,  indeed,  in  sustaining  an  action  at  law 
against  an  extinct  corporation:  Mumma  v.  Potomac  Co.,  8  Pet. 
281;  Merrill  v.  Suffolk  Bank,  31  Me.  57  [50  Am.  Dec.  649]. 
But  the  dissolution  of  a  corporation  cannot  deprive  its  credi- 
tors or  stockholders  of  their  rights  in  its  property,  and  if  the 
common  law  affords  them  no  adequate  remedy,  they  may  ob- 
tain relief  in  equity:  Bacon  t.  Robertson^  18  How.  485-487, 
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and  eases  eited;  Lam  v.  BoberUofif  6  Wall.  277.  By  the  Gen- 
eral Btatotes,  chapter  118,  section  2,  this  court  has  jnrisdictioa 
in  equity  of  suits  by  creditors  to  reach  and  apply  in  payment 
of  a  debt  any  property  or  right,  legal  or  equitable,  of  a  debtor 
within  this  state,  which  cannot  be  come  at  to  be  attached  or 
taken  on  execution  in  a  suit  at  law  against  such  debtor;  and 
this  provision  has  been  held  to  extend  to  property  of  a  foreign 
corporation:  SiUoway  v.  Columbian  Insurance  Co.f  8  Gray,  199. 
By  submitting  this  case  to  the  judgment  of  the  court  upon  an 
agreed  statement  of  facts,  the  parties  have  waived  any  objec- 
tion to  the  form  of  proceeding:  Cushing  v.  Kenfieldy  5  Allen, 
807;  Rogeri  v.  Danielle  8  Id.  349.  By  the  statute  of  1865, 
chapter  179,  the  court  may  allow  amendments  changing  a  suit 
at  law  into  a  proceeding  in  equity,  if  necessary  to  enable  the 
plaintiff  to  sustain  the  action  for  the  cause  for  which  it  was 
intended  to  be  brought.  There  would  seem,  therefore,  to  be  no 
dilGculty  in  securing  to  the  plaintiff  in  this  case  the  payment 
of  his  debt  out  of  the  property  of  the  corporation,  even  if  it 
had  been  dissolved.  But  it  is  unnecessary  to  express  a  defi- 
nite opinion  upon  that  question,  inasmuch  as  we  are  all  of 
opinion,  for  the  reasons  already  stated,  that  the  corporation 
has  not  been  dissolved,  and  that  the  plaintiff  is  entitled  to 
judgment  charging  the  trustee. 

CntOITlISTAKGIB  WBER  WhICH  Fo&BION  CORPORATIONS  MAT  MaKE  VaLID 

Contracts,  and  Sub  and  bb  Sued:  Raymond  ▼.  OUyqf  Lowell,  63  Am.  I>e& 
67;  Ohh  Life  Ins.  etc  Co.  v.  Merehanta*  Ina.  etc,  Co,,  63  Id.  742;  Blair  v.  Per- 
petual Tub,  Co.,  47  Id.  129;  Miller  v.  Ewer,  46  Id.  619;  note  to  Hampson  ▼. 
Weare,  66  Id.  121;  Baltimore  etc  B.  /?.  Co.  v.  Glenn,  92  Id.  688. 

Sbrvicb  or  pROOBss  ON  Corporations,  Both  Foreign  and  Domestic: 
See  extended  note  to  Hampaon  r.  Weare,  66  Am.  Deo.  11^122,  fully  dit- 
ooflsing  the  subject;  Capen  ▼.  Pacific  Mutual  Ins.  Co.,  64  Id.  412;  Mineral 
Point  R.  R.  Co.  V.  Keep,  74  Id.  124;  Baltimore  etc.  R.  R.  Co.  v.  OallaJiue,  65 
Id.  204,  note  264. 

Courts  of  General  JuRisDionoN  are  Presumed  to  have  had  Juris- 
DionoN  until  the  contrary  appears:  Butcher  ▼.  Bank  qf  BrownsviUe,  83  Am. 
Deo.  446;  note  to  B^ffum  v.  Stimpson,  81  Id.  768. 

JuRiSDianoN  OVER  Propbrtt  or  Foreign  Corporation  doino  Busi- 
NB88  HBRB:  See  note  to  Molifneux  v.  Seymour,  76  Am.  Deo.  670;  note  to 
AspimoaU  ▼.  Ohio  etc.  R.  R.  Co.,  83  Id.  334. 

Foreign  Corporation  mat  be  Summoned  as  Trustee:  See  NatiomU 
Bank  etc  v.  Huntington,  129  Mmis.  449. 

Corporations,  how  Dissolved  at  Common  Law  and  under  Present 
Law:  Boston  Glass  Mastt{factory  v.  Langdon,  35  Am.  Dec  292;  Penobsooi 
Boom  Corp.  v.  Lamson,  33  Id.  656;  Trustees  etc  v.  Zasmmlle  etc  Jffg.  Co., 
34  Id.  436;  State  v.  Real  Estate  Bank,  41  Id.  109;  McMahan  v.  Morrison^  79 
Id.  418. 
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BgUITT  KA8  No  POWXR  TO  DiSSOLVB  CORPORATION    OR  TO  WiND  UP  ITS 

AiVAlBai  VTO. :  See  extended  note  to  CorteUyea  v.  Hathaway^  64  Am.  Dec 
486;  Sockiy  etc  ▼.  MwrU  Canal  etc  Co.,  21  Id.  41;  Neall  v.  IM,  76  Id.  508. 
Enrscr  op  Dibsolution  op  Corporation  upon  its  Propertt:  State  v. 
BaSiey,  79  Am.  Dec.  405;  Lanman  ▼.  Lebanon  Valley  R.  H.  Co.,  72  Id.  685; 
notes  to  Hightower  v.  T?iomton,  52  Id.  426;  extended  note  to  State  Bank  ▼. 
Stale,  12  Id.  239-243)  on  dissolution  of  corporation;  Coulter  v.  Boberteon,  57 
Id.  168;  Hunt  v.  Cobsmbian  Ina.  Co.,  92  Id.  692. 

Ths  peingzpal  gabb  was  cited  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  Objections  to  the  form  of  the  action  or  to  the  pleadings 
are  not  open  in  a  case  submitted  on  agreed  statement  of  facts,  unless  specially 
reserved.  Sach  submission  waives  all  technical  objections,  and  raises  only 
the  question  whether  the  plaintiff  can  recover  in  any  form  of  action,  though 
the  pleadings  are  referred  to.  When  a  case  is  thus  submitted,  the  plaintiff 
may  amend  his  writ  or  declaration  in  any  way  necessary  to  put  his  case  in 
proper  form  to  support  the  judgment  to  which  the  facts  entitle  him:  SmWi  v. 
Carney,  127  Mass.  181;  ThxyrnUm  v.  Marginal  F.  R%  123  Id.  35;  MerHU  v. 
BuUock,  105  Id.  488;  BreUun  v.  Fox,  100  Id.  23C;  West  Roxhury  v;  Minot,  1 14 
Id.  647.  The  decree  of  a  court  of  general  jurisdiction  is  invalid,  if  it  be 
shown  that  it  had  no  authority  over  the  cause  in  which  it  assumed  to  act. 
It  is  then  not  a  judicial  proceeding:  HendiHch  v.  WhUtemore,  105  Id.  27. 
That  clause  in  the  constitution  of  the  United  States  providing  that  "full 
faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state,"  prevents  the  judgment  of  a  court 
of  another  state  having  jurisdiction  of  the  cause  and  of  the  parties  from 
being  impeached  for  fraud,  or  on  any  other  ground.  But  when,  for  any 
reason,  the  court  has  no  jurisdiction,  its  judgment  is  void,  and  the  recital 
in  its  record  of  the  facts  necessary  to  give  jurisdiction  is  not  conclusive. 
The  question  as  to  whether  jurisdiction  was  acquired  is  a  fact  always  open 
to  ipqniry,  although  the  record  recites  the  facts  necessary  to  give  tlie  same: 
SewcUl  ▼.  Sewall,  122  Id.  161,  and  other  cases  there  cited;  Van  Foesen  v.  Staff, 
37  Ohio  St.  320,  and  other  cases  there  cited.  The  principal  case  was  cited 
in  Crocker  v.  Marine  NaL  Bank  etc.,  101  Mass.  242,  whero  it  was  held  that  hy 
force  of  section  57  of  the  United  States  statute  of  18C4,  chapter  106,  a  bank- 
ing association,  formed  and  organized  under  that  statute,  can  bo  sued  in  a 
state  court  only  in  the  county  or  city  in  which  the  association  is  established. 
It  was  also  cited  and  commented  upon  in  the  case  of  In  re  Independent  In^ 
eurance  Co.,  6  Nat.  Bank.  Reg.  268,  holding  that  no  power  exists  to  wrest 
from  the  jurisdiction  of  the  courts  in  bankruptcy  the  assets  of  such  bankrupt 
individnals  and  corporations  as  are  within  the  scope  of  the  provisions  of  the 
United  States  bankrupt  act.  When  the  court  appointing  the  receiver  of  a 
railway  corporation  is  in  another  state  than  the  court  out  of  which  garnishee 
process  issued,  it  is  not  incumbent  on  the  latter  court  to  ask  leave  of  the 
former  before  issuing  such  process:  PJielan  v.  Oanebin,  5  Col.  17.  The  modes 
in  which  a  private  corporation  may  be  dissolved  are  not  well  settled  by 
legislative  or  judicial  decisions.  It  is,  however,  clear  that  a  dissolution  will 
be  effected  by  a  surrender  of  its  franchises  and  its  acceptance  by  the  govern- 
ment:  Stone  v.  Framimjltam,  100  Mass.  305.  Franchise  of  corporation  can  be 
avoided,  annulled,  revoked,  or  forfeited  only  by  the  legislature,  or  at  the 
suit  of  the  commonwealth,  or  of  the  attorney -general  representing  the  com- 
monwealth, and  not  upon  the  application  of  private  individuals:  Rice  v.  Na» 
tional  Bank  etc,  126  Id.  304;  Brigge  v.  Cape  Cod  etc.  Canal  Co.,  137  Id.  72. 
The  corporation,  however,  may  waive  a  strict  compliance  with  the  terms  of 
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the  aot  of  iacaeponJdaa,  and  may  deet  wfastber  it  will  imbt  apon  a 
ors  if  there  has  been  a  breach  of  ooodition:  See  oaae  last  cited.  The  inaii- 
tetioa  of  piooeedinga  in  bankruptcy,  under  the  United  Statea  atatata  of 
1867*  chapter  176,  by  a  mannfactnring  coipoporation«  and  the  proof  of  a 
debt  a^^unst  ita  estate  in  bankmptcy,  and  receiving  a  dividend  thereon,  do 
no  not  prevent  the  creditor  from  bringing  an  action  and  recovering  judgment 
against  the  corporation,  under  the  statutes  of  Massachusetts,  for  the  purpoaa 
of  charging  its  officers  and  stockholdeta  with  so  much  of  said  debt  as 
awnaina  unpaid:  ChambarUm  v.  HugmaiU  Mfg.  Qo,^  118  ^laas.  630.  The  ap- 
pointment of  receivers  made  in  another  state  does  not  transfer  to  thm 
the  property  of  the  corporation  which  is  in  Massachusetts,  as  against  attach- 
ments made  in  Massachusetts  by  her  own  citisens:  Cofamiiaii  Bot^  Co.  v.  Da 
Colytr,  116  Id.  69. 

PowxB  or  CouBis  TO  DiQBU  Dissolution  or  Cobforation.  — A  cor- 
poration does  not  cease  to  ezist  until  ita  dissolution  is  accomplished  in  a 
manner  provided  by  law.  It  owea  its  life  to  the  sovereign  power,  and  under 
what  circumstances  it  shall  forfeit  or  be  deprived  of  that  life  depends  upon 
the  same  power:  Demhe  v.  Neto  York  etc  Cement  Co.,  80  N.  T.  699.  The 
established  rule  is,  that  the  courts  are  bound  to  regard  a  company  inooipo- 
rated  according  to  all  the  required  forms  of  law  as  a  corporation,  so  far  as 
third  parties  are  concerned,  until  it  is  dissolved  by  a  judicial  proceeding  on 
behalf  of  the  government  that  created  it:  Laflin  tic.  Powder  Co,  v.  Simahajnar, 
46  Md.  316;  and  independent  of  statute,  neither  a  court  of  law  nor  a  court 
of  equity  has  jurisdiction  to  decree  a  forfeiture  of  the  charter,  or  dissolution 
of  the  corporation,  at  the  suit  of  an  individual:  Strong  v.  McCagg,  65  Wis. 
624»  628,  citing  the  principal  case;  J2tee  v.  NaUoncU  Bank,  126  Mass.  300,  304; 
Briggs  v.  Cape  Cod  Ship  Canal  Co,,  137  Id.  71,  72,  also  citing  the  principal 
ease;  North  v.  StaU,  107  Ind.  356;  WUmeredoetffer  v.  Lake  Mahopae  Imp.  Co,, 
18  Hun,  387;  SUnU  v.  ZuSek,  48  N.  J.  L.  699.  Causes  of  forfeiture  cannot 
be  taken  advantage  of  in  any  other  manner  than  by  a  direct  proceeding  in- 
stituted for  the  purpose  against  the  corporation  by  the  sovereign  which 
oreated  it:  Ta^hr  v.  Holmee,  14  Fed.  Rep.  498  (Cir.  Ct,  N.  C);  and  see 
MackoUl  V.  Canal  Co.,  94  U.  S.  308;  Holland  v.  Heyvnan,  60  Ga.  174;  StaU  v. 
Turnpike  Co.,  21  N.  J.  L.  9;  New  Jereey  etc  R.  JR.  Co.  v.  Lortg  Branch  Com- 
mMonere,  39  Id.  36;  Meeker  v.  Chicago  Cast  Steel  Co,,  84  HL  276;  Mo«ebg  v. 
Burrow,  62  Tex.  396;  Toledo  etc  B.  B.  Co.  v.  Johnson,  49  Mich.  148;  Stais 
▼.  Butler,  16  Lea,  104;  Crump  v.  Mining  Co.,  7  Oratt.  352;  Moore  v.  Sdtopperi, 
122  W.  Va.  282;  Cfreenbrier  Lumber  Co.  v.  Ward,  3  S.  E.  Bep.  227  (W.  Va.); 
Matter  qfN.  T.  Elevated  B.  B.  Co.,  70  N.  T.  337;  West  v.  Carolina  Life  Ins. 
Co.,  31  Ark.  476;  Cochran  v.  Arnold,  68  Pa.  St.  399;  Brooknlle  etc  Turnp.  Co. 
▼.  McCarty,  8  Ind.  392;  S.  0.,  66  Am.  Dec.  768. 

The  power  to  dissolve  corporations  for  cause  was  always  legal,  and  not 
equitable:  See  AUomey-Oeneral  v.  Uika  Ins.  Co.,  2  Johns.  Ch.  371;  VerplUmek 
V.  Mercantile  Ins.  Co.,  2  Paige,  438;  Cody  v.  KnU  Goods  Mfg.  Co.,  48  Mich. 
133.  And  a  court  of  equity  has  not,  by  virtue  of  its  general  or  inherent 
powers,  the  right  to  dissolve  a  corporation:  Strong  v.  McCagg,  66  Wis.  624; 
BUven  v.  Peru  Steel  and  Iron  Co.,  9  Abb.  N.  C.  206.  By  the  common  law,  a 
forfeiture  of  the  corporate  franduses  can  be  exacted  only  in  a  court  of  law, 
«nd  the  proceeding  is  by  scire  fadas,  or  information  in  the  nature  of  a  writ 
of  $110  warranto.  A  scire  facias  is  the  proper  remedy  whore  there  is  a  legal 
existing  body  capable  of  acting,  which  has  been  guilty  of  an  abuse  of  the 
power  intrusted  to  it;  a  9110  warranio  is  the  proper  remedy  where  there  is  a 
body  corporate  defado,  which  takea  upon  itself  to  act  aa  a  body  ooiporata^ 
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bnt  for  some  defect  it  cannot  legally  exercise  the  power  it  affects  to  nse: 
King  r,  Paaamore,  3  Term  Rep.  132;  State  v.  Mtrchanta*  Ina.  etc,  Co.,  S 
Humph.  235;  Baker  v.  Badsue,  32  HI.  79,  110;  State  v.  Beat  Estate  Bank,  5 
Ark.  595;  PeopU  v.  Utka  Ina.  Co.,  15  Johns.  378;  S.  C,  8  Am.  Dec.  249; 
and  see  States.  St  Paul  etc  B»  B»  Co,,  35  Minn.  222;  Amea  v.  Kctnaae,  111 
U.  S.  449. 

Bnt  an  information,  in  the  nature  of  a  quo  ffxinxinto  is  now  regarded  not 
only  as  the  appropriate  means  of  testing  the  right  to  exercise  corporate  fran- 
chises, but  also  as  the  proper  remedy  for  the  abuse  of  such  franchises:  Sea 
Parish  qfBellport  v.  Tooier,  29  Barb.  256;  S.  C,  21  K.  Y.  267;  People  v. 
Kingston  etc.  Tump,  Co,,  23  Wend.  193;  SlaU  v.  Brac(ford,  32  Vt.  60;  Com- 
monwealth  v.  Commercial  Bank,  28  Pa.  St.  383;  Beed  v.  Cumberland  etc  Canai 
Co.,  65  Me.  132;  State  r,  Milwaukee  etc  B,  B,  Co,,  45  Wis.  579;  TerrtU  y. 
Taylor,  9  Granch,  43;  People  v.  Hudson  Bank,  6  Cow.  217.  The  purpose  of 
the  remedy  is  the  correction  of  usurpations  in  office  or  the  abuse  of  cor* 
porate  franchises:  Stale  r.  SmWi,  32  Ind.  213;  State  v.  Stone,  25  Mo.  655; 
State  Y.  Johnson,  26  Ark.  281;  State  v.  Ind,  ScJiool  Dist,  29  Iowa,  264;  Societp 
Perun  v.  Cleveland,  43  Ohio  St.  431;  StaU  v.  Bailroad  Co.,  40  Id.  504.  It  is 
said  to  be  a  tacit  condition,  annexed  to  the  creation  of  every  private  corpora- 
tion, that  it  is  subject  to  dissolution  by  forfeiture  of  its  franchise  for  willful 
misuser  or  non>user  in  regard  to  matters  which  go  to  the  essence  of  the  con- 
tract between  it  and  the  state:  Terrett  v.  Taylor,  9  Cranch,  61;  People  v. 
Bailroad  Co.,  9  Wend.  361;  State  v.  Beat  Estate  Bank,  5  Ark.  695.  But  the 
general  rule  is,  that  a  corporation  is  not  to  be  deemed  dissolved  until  a  for- 
feiture is  judically  ascertained  and  adjudged:  Bradt  v.  Benedict,  17  N.  Y. 
99;  Ormby  v.  Vermont  etc  Min.  Co.,  65  Barb.  360;  Minnesota  etc  B,  B,  Co.  v. 
Mdvin,  21  Minn.  344;  Bank  o/Betltel  v.  Paliquioque  Bank,  14  Wall.  383;  Tay- 
lory.  Holmes,  14  Fed.  Rep,  498(Cir.  Ct.,  N.  C);  Deuxyv,  St.  AVjans  TrustCo., 
56  Vt.  476;  S.  C,  48  Am.  Rep.  803;  HolUng^head  v.  Woodward,  35  Hun,  410, 
413;  State  v.  Fagan,  22  La.  Ann.  546;  Holland  v.  Heyman,  60  Ga.  174;  Laf* 
lin  etc  Powder  Co,  v.  Sin^teimer,  46  Md.  315;  Moseby  v.  Burrow,  62  Tex.  396; 
and  a  proceeding  upon  an  information  in  the  nature  of  quo  warranto,  filed  by 
the  attorney>general  on  behalf  of  the  state,  is  the  proper  mode  of  trying  the  - 
issue:  Heard  v.  Talbot,  7  Gray,  120;  StaU  v.  Wood,  84  Mo.  378;  State  v. 
Minnesota  Cent,  B*y  Co,,  30  N.  W.  Rep.  810  (Minn.);  Darnell  v.  State,  3 
8.  W.  Rep.  365  (Ark.);  StaU  v.  Leatlierman,  38  Ark.  81;  National  Docks  B.  B. . 
Co.  V.  Central  B.  B.  Co.,  32  N.  J.  Eq.  755;  Greenbrier  Lumber  Co,  v.  Wardy 
8  8.  E.  Rep.  227  (W.  Va.).  So  the  authorities  teach  the  doctrine  that  the 
oourts  proceed  with  great  caution  in  proceedings  which  have  for  their  object 
the  forfeiture  of  corporate  franchises,  and  such  forfeiture  will  not  be  allowed 
except  for  a  plain  abuse  of  power,  by  which  the  corporation  fails  to  fulfill 
the  design  and  purpose  of  its  organization:  State  v.  Commercial  Bank,  lOi 
Ohio,  635;  State  v.  Farmers*  College,  32  Ohio  St,  487;  Harris  v.  Baih-oad  Co.,^ 
51  Miss.  602;  Commonwealth  v.  Commercial  Bank,  28  Pa.  St.  383;  Attorne?^ 
General  v.  Bailroad  Co.,  6  Ired.  469;  CommonweaWi  v.  Franklin  Ins.  Co.,  115 
Mass.  278;  People  v.  Williamsburg  Tump.  Co.,  47  N.  Y.  686.  But  where  a 
corporation  has  been  guilty  of  acts  which  by  statute  are  made  a  cause  of 
forfeiture  of  its  franchise  to  be  a  corporation,  the  court  has  no  discretion  In 
the  matter,  and  must  declare  a  forfeiture:  Stajte  v.  Minnesota  etc,  B,  B.  Co,, 
30  N.  W.  Rep.  816  (Minn.);  People  v.  Bailroad  Co.,  53  Barb.  123;  State  v. 
CaTial  Co,,  23  Ohio  St.  121.  If,  however,  a  corporation  has  abused  or  mis> 
Qsed  its  corporate  powers,  but  not  in  any  particular  as  to  which  it  is  deolaredj 
by  statute  the  act  shall  operate  as  a  forfeiture,  the  court  is  vested  with  a  dia>^ 
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eratiom  to  determine  whether  the  corporatuHi  ahall  be  onated  of  its  francUae 
to  be  a  coKporatioii,  or  from  the  exercue  of  the  powers  illegally  usamed: 
StaU  ▼.  BuOiUng  Aswc,  35  Id.  258;  and  see  State  ▼.  Cenirid  Ohio  tie.  Anoc^ 

29  Id.  399;  Hart  ▼.  BaUrwid  Co,,  40  Conn.  524;  Harris  v.  Railroad  Co.,  51 
Miaa.  605;  State  v.  Mutual  Benefit  Aeaoe.,  42  Ohio  St  579;  StaU  v.  Aieaa 
Bank,  8  Vt.  489. 

The  doctrine  of  the  principal  case,  that  in  the  absence  of  a  statute  oomfer- 
ring  jarisdiction  npon  courts  of  equity,  the  question  whether  or  not  a  corpo- 
ration has  violated  its  charter  or  forfeited  its  franchise  is  a  question  for  the 
sole  determination  of  a  court  of  law,  is  well  sustained  by  the  authorities: 
See  AttomeurOeneral  v.  Stevens,  I  K.  J.  £q.  369;  President  etc  v.  Trenton  Cit^ 
Bridge  Co,,  13  Id.  57;  Doyle  v.  Peerless  Petroleum  Co.,  44  Barb.  239;  Attorney- 
General  y.  Tudor  Ice  Co,,  104  Mass.  239;  Strong  v.  McCagg,  55  Wis.  ^4. 
But  a  court  of  equity  can  be  specially  empowered  by  statute  to  divest  a  cor- 
poration of  its  corporate  character  and  capacity:  BaJxr  v.  Backus,  32  IlL  79, 
110;  Neuifoundland  B.  B.  Co,  v.  ScJiack,  40  N.  J.  £q.  222.  And  express  sUt- 
utory  provisions  exist  in  some  of  the  states,  prescribing  when  and  by  whom 
actions  to  dissolve  corporations  may  be  brought:  See  N.  Y.  Code  Civ.  Proc., 
aeca.  1785,  1786;  People  v.  Exeelshr  Gas-UglU  Co.,  3  How.  Pr.,  N.  S.,  137.  For 
although  the  remedy  at  common  law  was  by  writ  of  scire /ados  or  quo  warraaUa, 
yet  it  is  well  settled  that  the  legislature  has  power  to  change  the  remedy  for 
reclaiming,  by  the  state,  the  rights  and  privileges  conferred  upon  corpora- 
tions by  their  charters,  where  there  has  been  a  misuser  or  manifest  abuse  of 
them:  Travelers*  Ins.  Co,  v.  ^roiMe,  83  Ind.  62;  Ward  v.  Hubbard,  62  Tex. 
559;  Tennessee  v.  Sneed,  96  U.  S.  69;  Ward  v.  Farwell,  97  111.  593;  Seobey  v. 
Cfibson,  17  Ind.  572;  S.  0.,  79  Am.  Dec.  490.  But  a  violation  of  a  provision 
in  a  charter  of  a  corporation,  to  the  effect  that  on  a  breach  of  a  certain  oon- 
dition  such  corporation  should  not  be  entitled  to  any  privilege  under  the  act 
of  incorporation,  and  that  all  its  interest  thereunder  should  be  forfeited  and 
cease,  does  not  ipso  facto  work  a  dissolution  of  the  corporation,  but  such  for> 
feiture  must  be  judicially  ascertained  and  declared:  Chesapeaht  etc  Carnal  Co, 
▼.  Ohio  B.  B,  Co.,  4  Gill  &  J.  1;  Frost  v.  Frostburg  Coal  Co.,  24  How.  283; 
Meekles  v.  Bochester  Bank,  11  Paige,  118;  State  v.  Minnesota  Central  R*y  Co.. 

30  K.  W.  Rep.  816  (Minn.);  and  see  Strong  v.  McCagg,  55  Wis.  624  And 
although  a  corporation  may  be  enjoined  from  the  exercise  of  its  corporate 
franchises  and  deprived  of  its  property,  and  thus  cease  to  exist  for  all  prac- 
tical purposes,  it  is  not  thereby  actually  dissolved.  It  cannot  be  dissolved 
except  by  the  judgment  of  a  court  of  competent  jurisdiction:  HoUingshead  v. 
Woodward,  35  Hun,  410;  and  see  Kincaid  v.  Dwindle,  59  N.  Y.  548;  Dewey 
V.  SL  Albans  Trust  Co.,  56  Vt.  476;  a  C,  48  Am.  Rep.  803.  So  statemenU 
in  a  complaint  or  petition  that  a  corporation  has  long  since  ceased  to  transact 
business,  is  insolvent,  and  has  no  property  or  assets  of  any  description  out 
of  which  the  money  alleged  to  be  due  can  be  collected  by  execution  or  other 
process  of  law,  are  not  equivalent  to  an  aUegation  that  the  corporation  is 
dissolved:  Valley  Bank  v.  Sewing  Society,  28  Elan.  423.  And  under  a  statute 
providing  that  a  majority  of  the  stockolders  may  authorize  the  dissolution  of 
a  corporation,  it  was  held  that  a  vote  of  the  stockholders,  authorizing  a  dis- 
solution, did  not  of  itself  dissolve  the  corporation,  nor  compel  the  directcra 
to  do  so,  and  that  the  act  of  dissolution  must  proceed  from  the  directors,  who 
alone  can  exercise  the  corporate  powers:  WaBamet  FaBs  Co,  v.  Kittridge,  5 
Saw.  44.  See^  as  to  proceedings  in  equity  for  the  voluntaiy  dissolution  of 
oorporationa  under  the  provisioikB  of  the  Miohigaa  statute,  Oady  y.  EnU  Oood§ 
iffg.  Co,,  48  Mioh.  183. 
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Dead  Body  m  vot  Subject  or  Pkopbrty;  and  after  trarial,  it  beoomei  a 
part  of  the  ground  to  which  it  has  been  committed,  "  earth  to  earth, 
ashes  to  ashes,  dust  to  dust." 

TxESPAaa  Quajub  Clausttm  is  Only  Action  that  can  bb  Bbouoht  fob 

DlBINTBRBIllO  DbAD  BoDT. 

It  cannot  bb  Pbbsumbd  that  Land  Aotuallt  Devoted  to  Cemetebt 
PuBFOSES  IS  not  Leqallt  SO  UsED,  from  the  absence  of  evidence  that 
the  burial-ground  had  been  licensed  by  the  municipal  authorities. 

AonoN  FOB  Dibintbbbino  Dead  Bodt,  What  Fobm  of,  Lies.— Tort  in 
nature  of  trespass  qitar^  dautmrn  lies,  in  favor  of  the  grantee  of  a  ceme- 
tery lot»  against  the  superintendent  of  the  cemetery,  for  disinterring 
and  removing  therefrom  the  nsmains  of  the  plaintiff's  child. 

Oebcuicstanobs  Which  Aoocmpamt  and  Give  Ohabacteb  to  Trespass 
may  always  be  shown  either  in  aggravation  or  mitigation  of  damages. 

Damaobs  mat  bm  Awapded  fob  Injubt  to  Plaintiff's  Feelings,  in  an 
action  of  trespass  jtiore  damamn  fregitf  where  the  defendant,  the  super- 
intendent of  a  cemetery,  has  acted  in  willful  disregard  or  careless  igno- 
rance of  the  plaintiff's  rights  in  disinterring  and  removing  from  a  lot 
therein  the  reaiains  of  the  plaintiff's  child,  upon  the  ground  that  the 
aetnal  injury  in  such  a  case  is  made  greater  by  its  wantonness. 

ToBT  in  the  nature  of  trespass  quare  clausum  /regit  for  the 
lemoval  of  the  remains  of  the  plaintiff's  deceased  child  from 
lot  No.  4,  in  Holyhood  Cemetery,  in  Brookline,  on  September 
23,  1865.  It  was  answered  that  the  plaintiff  had  forfeited 
any  right  of  burial  which  he  ever  had  in  that  lot,  and  that 
the  defendant  removed  the  remains  and  buried  them  else- 
where in  the  dischai'ge  of  his  duty  as  superintendent  of  the 
cemetery.  The  plaintiff  made  a  first  payment  on  his  lot  in 
December,  1863.  He  selected  the  lot  on  account  of  its  being 
near  to  a  place  where  the  remains  of  his  father  were  buried. 
It  was  not  definitely  settled  a^  to  when  the  future  payments 
were  to  be  made.  Plaintiff  contended  that  he  was  told  to 
pay  as  soon  as  he  could  do  so  conveniently.  Defendant  testi- 
fied that  the  sale  was  on  condition  that  the  balance  of  the 
purchase-money  should  be  paid  in  thirty  days.  Shortly  after 
plaintiff's  selection  of  the  lot  in  December,  1863,  he  buried 
the  remains  of  his  child  there.  There  was  evidence  that,  in 
February,  1865,  plaintiff's  wife,  by  his  direction,  paid  the  bal- 
ance of  the  mone^  to  defendant's  son,  who  was  then  acting  in 
his  father's  place  as  superintendent  of  the  cemetery,  on  ac- 
count of  the  latter'ti  abpence  by  reason  of  sickness;  that  the 
son  delivered  to  her  a  deed  of  the  lot,  and  entered  the  trans- 
action on  the  defendant's  official  records;  and  that,  in  the 
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following  September,  the  remains  of  the  plaintiflf's  child  were 
disinterred  and  removed  by  the  defendant  to  a  lot  known  as  a 
'^charity  lot/'  and  there  buried  in  a  grave  containing  two 
other  bodies.  Some  witnesses  represented  this  lot  as  wet  and 
marshy,  but  the  majority  of  them  represented  it  as  being  na- 
objectionable,  and  not  materially  difiTerent  firom  the  other  lots. 
Defendant  introduced  evidence  that,  when  he  recovered  from 
his  sickness  and  resumed  his  duties,  not  knowing  that  the  lot 
had  been  paid  for,  he  made  inquiry  for  the  plainti£f 's  residence, 
and  wrote  several  letters  to  give  him  notice  that  the  lot  would 
be  sold  to  another  person  unless  it  should  be  paid  for;  that, 
not  hearing  from  the  plaintiff,  or  receiving  any  answer  to  his 
letters,  he  sold  the  lot  to  another  person,  and  removed  the 
body.  It  appeared  that  the  cemetery  was  first  opened  in 
August,  1857,  and  that  the  title  to  the  various  lots  or  rights 
of  burial  proceeded  from  the  Rev.  Joseph  M,  Finotti,  who 
was  plaintiff's  grantor,  and  whose  title  was  not  controverted. 
Plaintiff's  deed  from  said  proprietor  set  forth,  that  such  gran- 
tee was  entitled  to  the  lot,  habendum  to  him  and  his  heirs  and 
assigns,  to  his  and  their  use  as  a  place  of  burial  for  the  dead, 
but  on  condition  that  the  lot  should  not  be  transferred  with- 
out the  consent  of  the  proprietor,  and  should  be  subject  to  his 
regulations  in  the  care  and  management  of  the  cemetery. 
It  did  not  appear  that  the  cemetery  had  ever  been  licensed 
by  the  municipal  authorities  for  the  purposes  of  burial.  The 
judge  instructed  the  jury  that,  as  the  plaintiff  was  in  posses- 
sion of  the  lot,  having  selected  and  taken  the  instrument 
usually  given  to  purchasers  of  lots,  and  was  holding  and  using 
the  lot  for  the  purposes  and  in  the  manner  intended  by  the 
terms  of  the  instrument,  he  was  entitled  to  maintain  the  ac- 
tion; that  if  it  appeared  that  the  defendant  had  acted  in  the 
removal  of  the  body  of  the  child  either  with  a  willful  disre- 
gard of  the  plaintiff's  rights  or  under  a  mistake  arising  from 
gross  carelessness  and  want  of  ordinary  attention  or  diligence 
in  making  proper  inquiry,  and  with  the  opportunity,  by  means 
of  his  records  or  by  inquiry,  to  know  that  the  plaintiff  had 
paid  for  the  lot,  the  jury,  in  assessing  damages,  would  have  a 
right  to  consider  the  injury  to  the  plaintiff's  feelings,  and 
would  not  be  restricted  to  the  mere  pecuniary  loss  or  damage 
to  his  property.  Verdict  for  plaintiff,  assessing  damages  at 
$837.50.    Defendant  alleged  exceptions. 

A.  £ii88,  for  the  defendant. 

12.  />•  Smih  and  W.  Emery^  for  the  plainti£ 
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By  Court,  Fosteb,  J.  By  the  common  law,  "  though  the 
heir  has  a  property  in  the  monuments  and  escutcheons  of  hia 
ancestors,  yet  he  has  none  in  their  bodies  or  ashes;  nor  can  he 
bring  any  civil  action  against  such  as  indecently,  at  least,  if 
not  impiously,  violate  and  disturb  their  remains  when  dead 
and  buried.  The  person,  indeed,  who  has  the  freehold  of  the 
soil  may  bring  an  action  of  trespass  against  such  as  dig  and 
disturb  it;  and  if  any  one,  in  taking  up  a  dead  body,  steals 
the  shroud  or  other  apparel,  it  will  be  felony,  for  the  property 
thereof  remains  in  the  executor  or  whoever  was  at  the  charge 
of  the  funeral ":  2  Bla.  Com.  429;  Coroen's  Ca%e,  12  Coke,  105; 
Hayw8^8  CoMj  12  Id.  113;  3  Inst.  202;  King  v.  Lynn,  2  Term 
Rep.  733. 

A  dead  body  is  not  the  subject  of  property,  and  after  burial 
it  becomes  a  part  of  the  ground  to  which  it  has  been  com- 
mitted, '*  earth  to  earth,  ashes  to  ashes,  dust  to  dust."  The 
only  action  that  can  be  brought  for  disinterring  it  is  trespass 
quare  clatumm.  But  any  person  in  the  actual  possession  of 
land  may  maintain  this  action  against  a  wrong-doer:  Barnsta- 
ble V.  Thatcher,  3  Met.  243.  The  title  of  the  plaintiff  was  more 
than  a  burial  right  in  soil,  the  freehold  and  possession  of 
which  remained  in  another.  The  written  instrument  from 
Father  Finotti,  the  owner  of  the  fee,  conferred  a  right  to  the 
exclusive  occupation  of  a  particular  lot. 

We  cannot  presume  that  land  actually  devoted  to  the  pur- 
poses of  a  cemetery  is  not  legally  so  used  from  the  absence  of 
evidence  that  the  burial-ground  had  been  licensed  by  the  mu- 
nicipal authorities.  No  such  defense  is  set  up  in  the  answer, 
or  is  open  to  a  mere  trespasser,  who,  without  any  legal  author- 
ity, undertakes  to  disturb  another  in  the  use  he  makes  of  land 
of  which  he  is  in  peaceable  possession.  The  present  action  is 
therefore  maintainable  upon  the  count  in  the  nature  of  tres- 
pass quare  clausum. 

The  measure  of  damages  was  correctly  stated.  The  gist  of 
the  action  is  the  breaking  and  entering  of  the  plaintiff's  close. 
But  the  circumstances  which  accompany  and  give  character 
to  a  trespass  may  always  be  shown  either  in  aggravation  or 
mitigation:  Bracegirdle  v.  Orford,  2  Maule  &  S.  77;  Merest  v. 
Harvey,  5  Taunt.  442;  Brewer  v.  Dew,  11  Mees.  &  W.  625.  He 
who  is  guilty  of  a  willful  trespass,  or  one  characterized  by 
gross  carelessness  and  want  of  ordinary  attention  to  the  rights 
of  another,  is  bound  to  make  full  compensation.  Under  such 
circumstances,  the  natural  injury  to  the  feelings  of  the  plain- 
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tiff  may  be  taken  into  coneideratioD  in  treepasBes  to  real  estate 
as  well  as  in  other  actions  of  tort.  Acts  of  gross  carelessness, 
as  well  as  those  of  willful  mischief,  often  inflict  a  serioos 
wound  upon  the  feelings,  when  the  injury  done  to  property  is 
comparatively  trifling.  We  know  of  no  rule  of  law  which  re- 
tjuires  the  mental  suffering  of  the  plaintiff,  or  the  misconduct 
of  the  defendant,  to  be  disregarded.  The  damages  in  such 
isases  are  enhanced,  not  because  vindictive  or  exemplary  dam- 
ages are  allowable,  but  because  the  actual  injury  is  made 
greater  by  its  wantonness. 
Exceptions  overruled. 

Dead  Body  is  mot  Subject  of  PaoPEBTT:  See  extended  note  to  Wynioop 
▼.  Wynkoop,  82  Am.  Dec.  513,  citing  the  principal  case. 

Trespass  Qua&b  Clausum  Lies  fob  Disintebbino  Dead  Bodies:  Sea 
note  to  Wynhoop  v.  Wynhoop^  82  Am.  Dec.  51G,  citing  the  principal  caaei 

EZBICFLABT  DAMAGES  BIAT  BE  ReOOYERED  IN  TrESFASS  QuABE  ClAUBDV 

WHEN:  See  PerhiM  v.  TmoU^  80  Am.  Dec.  149,  note  153;  extended  note  to 
A^uUn  V.  WUaoUt  60  Id.  768*775,  on  allowance  of  exemplary  damages  in  gen- 
eral; B€9t  v.  Allen,  81  Id.  338»  note  340. 

Titlb  SxnrFiGiBNT  to  Maintain  Tbespass  Quabb  Clausum:  See  Adaau 
Y.  Cuddy y  25  Am.  Dec.  330. 

Thb  fbincipal  case  was  ctted  in  each  of  the  following  authorities,  and  to 
the  point  stated:  Ihere  is,  strictly  speaking,  no  right  of  property  in  a  dead 
-body:  WM  v.  Wcdher,  130  Mass.  423.  In  an  action  for  the  alleged  evietiaa 
of  the  plaintiff  his  family,  and  goods  from  premises  demised  to  him  by  tho 
defendant,  he  may  recover  for  the  injniy  to  his  feelings:  Fillebrown  v.  Hoca\ 
124  Id.  586.  Bat  where,  in  an  action  for  a  violation  of  the  plaintiff's  right  to 
lateral  sapport^  by  so  digging  upon  the  defendant's  adjoining  land  aa  to  canso 
«  portion  of  the  plaintiff's  land  and  a  stone  waU  upon  it  to  fall,  and  to  en- 
d«iger  trees  which  have  been  set  out  upon  the  land  designed  for  a  burial- 
place,  which  design  is  not  known  to  the  defendant,  although  the  defendant 
is  guilty  of  gross  nagligenoe,  the  measure  of  damages  wiU  not  include  injury 
to  the  plaintiff's  feelings.  There  is  nothing  in  the  nature  of  the  injury  or  in 
the  dronmstaooes  involving  an  injury  to  the  plaintiffs  feelings:  WWt  ▼• 
Dmmr,  185  UL  163. 


Whitney  v.  Esson. 

[99  Massachusetts,  SO&l 
tJuai  TO  SuBBMifiXDt  Dbait  of  Absent  Pbbson  on  Rbobft  of  Dbawbb^ 

CBBOK  n  HOT  BSABONABLE  USAOB. 

PAmBNT  OF  Debt  bt  Subbbndeb  of  Dbaft  in  Ezgeanob  fob  DbawbbIb 
Chbox.  — Where  a  debtor  remitted  to  his  creditor,  in  payment,  a  draft  of 
one  third  person  upon  another,  and  at  the  maturity  Uiereof  the  creditor 
miTendered  the  draft  to  the  drawee  in  exchange  for  the  latter's  check. 
and  the  drawee  failed  before  the  check  could  be  collected  in  the  ordinaxy 
course  of  business,  and  no  notice  of  disfaonor  or  protest  of  the  draft 
•fer  given  to  the  drawer,  it  was  held  that  the  debt  was  paid. 
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Contract  for  $2,235.35,  the  price  of  an  invoice  of  goods 
sold  to  the  defendants,  Tvho  were  traders  in  Nova  Scotia. 
The  defense  was  that  the  defendants  had  fully  paid  the  plain- 
tiffs for  the  goods.  It  appeared  that  defendants,  on  March 
14,  1866,  sent  a  letter  to  the  plaintiffs,  inclosing  a  draft  of 
Huse  and  Lowell,  bankers  at  Halifax,  on  J.  H.  Glapp  &  Co., 
bankers  at  Boston,  for  the  price  of  the  invoice,  with  a  request 
for  the  plaintiffs  to  pass  it  to  the  defendants'  credit.  The 
plaintiffs  obtained  the  acceptance  of  the  drawee,  and  obtained 
the  drawee's  check  for  the  amount;  but  the  drawee  failed  be- 
fore the  check  could  be  collected  in  the  ordinary  course  of  busi- 
ness. No  notice  of  protest  or  dishonor  of  the  draft  was  ever 
given  either  to  defendants  or  the  drawer.  The  judge  di- 
rected a  verdict  for  the  defendants,  and  reported  the  case  for 
the  revision  of  this  court.  Other  facts  are  stated  in  the  opin- 
ion. 

O.  0,  Shattuek  and  /.  B.  Thayer ^  for  the  plaintiffs. 
A.  A.  Ranney,  for  the  defendants. 

By  Court,  Chapman,  C.  J.  The  defendants  inclosed  the 
draft  of  Huse  and  Lowell  to  the  plaintiffs,  with  a  request  that 
they  would  pass  it  to  the  defendants'  credit.  The  plaintiffs 
in  reply  acknowledge  its  receipt,  and  say  they  will  pass  it  to 
the  defendants'  credit  when  paid.  As  the  defendants  made 
no  objection  to  their  retaining  it  on  these  terms,  they  are  not 
bound  to  pass  it  to  the  defendants'  credit  unless  it  has  been 
paid,  or  unless  they  have  so  treated  it  as  to  have  become 
responsible  for  it. 

On  the  last  day  of  grace  they  presented  it  for  payment;  and 
on  receiving  the  check  of  Clapp  &  Co.  for  the  amount,  payable 
to  their  order  at  the  Third  National  Bank,  they  gave  up  the 
draft  to  them  to  be  canceled.  No  notice  of  the  nun-payment 
of  the  draft  has  been  given  to  Huse  and  Lowell,  and  the  de- 
fendants have  thereby  lost  all  claim  upon  them.  The  ques- 
tion is  raised  whether  the  receipt  of  this  check  by  the  plaintiffs 
was  a  payment  of  the  draft.  If  it  was  not,  the  plaintiffs  have 
given  up  the  draft  to  the  drawees  without  payment,  and  it  has 
thereby  been  lost  to  the  defendants,  unless  the  plaintiffs  are 
liable  for  it.  If  it  was  paid,  the  payment  has  been  received 
by  the  plaintiffs.  It  would  be  unreasonable  to  hold  that  it 
was  no  payment  to  the  plaintiffs,  and  yet  that  they  were  justi- 
fied in  giving  up  the  draft  without  payment  by  tiie  acceptor 
or  taking  any  steps  to  hold  the  drawer. 


1 
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In  Ru8$ett  V.  Hanley^  6  Term  Rep.  12,  it  was  held  that  a 
banker  in  London,  to  whom  bills  of  exchange  had  been  sent 
for  collection  by  his  correspondent  in  the  conntry,  was  not 
guilty  of  negligence  towards  his  correspondent  in  giving  them 
np  on  receipt  of  checks  drawn  upon  a  banker  in  London, 
though  the  checks  were  dishonored  for  want  of  funds.  The 
decision  was  based  upon  the  ordinary  usage  in  London.  But 
in  Byles  on  Bills,  6th  Am.  ed.,  24,  it  is  said  not  to  be  usual  at 
this  day  with  London  bankers  to  exchange  bills  for  checkfi, 
and  it  is  doubtful  whether  they  would  now  be  protected  in  eo 
doing.  In  this  case,  it  is  agreed  by  the  parties  that  it  is  a 
common  practice  for  holders  of  drafts  to  accept  the  check  of 
the  drawee  in  exchange  for  the  draft,  though  it  is  not  claimed 
to  be  a  general  established  usage.  It  is  undoubtedly  true 
that  men  who  keep  bank  accounts  are  accustomed  to  give 
checks  for  their  debts,  and  in  most  cases  their  standing  is 
such  that  these  checks  are  taken  by  their  neighbors  as  readily 
as  cash.  This  may  make  a  common  practice  among  men 
who  are  dealing  on  their  own  account  in  respect  to  such  deal- 
ings; but  such  a  practice  falls  short  of  a  usage  applying  to 
the  collection  of  drafts  for  absent  parties.  And  it  is  not  a 
reasonable  usage  that  one  who  collects  a  draft  for  an  absent 
party  should  be  allowed  to  give  it  up  to  the  drawee,  and  sac- 
rifice the  claim  which  the  owner  may  have  on  prior  parties, 
upon  the  mere  receipt  of  a  check  which  may  turn  out  to  be 
worthless. 

By  taking  the  check,  and  giving  up  the  draft,  the  plaintifis 
made  the  check  their  own  as  between  them  and  the  defendants, 
and  were  bound  to  apply  it  to  the  payment  of  the  debt  now  in 
suit,  in  conformity  with  their  agreement. 

Judgment  for  the  defendants  on  the  verdict. 

AOCBFTANCB  OV  ChBOK  IBOIC  DraWU  OF  BUJi  lOB  AkOUBT  THBKBIHr  AS 

Patxxht:  See  Strong  v.  King,  85  Am.  Beo.  336. 

UsAos  ov  RsoEmNO  Chboks  in  Pathsnt  of  Bnji  oaxmot  oontrol  eom- 
meroial  asage  of  the  word:  See  Strong  v.  King,  85  Am.  Dec.  336.  As  to 
▼alidity  of  hanking  naages  generally,  eee  note  to  CfoKmor  v.  fRAers^  50  Id. 
97-99;  note  te  AUen  v.  MerchaniB*  Bank,  34  Id.  309.  Ai  to  effect  of  geoenl 
and  particular  naages  and  onstoma,  aee  collected  oaaes  in  note  to  Barhm  v. 
Lambert,  65  Id.  379. 

Ths  FRDrcEPAL  CA8B  WAS  QITXD  in  each  of  the  f oUowing  anthcritieiy  and 
to  the  point  stated:  If  the  payee  of  a  draft  presents  and  snrrenden  it  to  the 
drawee^  and  reoeives,  during  business  hours,  the  latter's  check  for  the  amooni 
thereof,  which  is  not  presented  to  the  bank  on  which  it  is  drawn  until  the 
next  day,  and  payment  is  then  refused,  the  drawer  is  discharged  from  liability 
thereoni  FerwUd  v.  Bush,  131  Mass.  594.    But  a  payment  by  bank  bills»  il 
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fhe  bank  had  failed  before  the  bills  were  taken,  is  not  a  valid  payment:  Wed- 
digen  ▼.  Boston  Fabric  Co.,  100  Id.  424.  In  this  case  the  buyer,  to  pay  for  a 
bill  of  goods,  sent  the  seller  the  check  of  a  third  person  on  a  fourth,  and  the 
seller,  on  receiving  it,  sent  back  a  receipt  for  the  amount  of  it,  as  received  in 
settlement  of  the  bill.  At  the  time  of  sending  the  check  the  buyer  supposed 
it  to  be  good,  but  when  the  seller,  within  a  reasonable  time,  presented  it  to 
the  drawee,  it  was  dishonored.  Held,  that  there  was  no  accord  and  satisfao* 
tion  of  the  original  debt. 


Commonwealth  v.  Donovan. 

[99  MASSACHUSSrrs,  425.] 

Uattkbs  of  CknrmnrANOB  ob  Pobtponeuient  in  Trials,  as  iob  Absknob 
OF  WmnESSi,  is  entirely  within  discretion  of  trial  judge,  whether  the  case 
be  a  civil  or  criminal  one,  and  exceptions  do  not  lie  to  the  decision  of  the 
presiding  judge  in  granting  or  refusing  motions  in  such  matters. 

Indictment  for  breaking  and  entering  a  building,  in  the 
night-time,  with  intent  to  steal.  After  the  proeecution  closed, 
defendant's  counsel  moved  for  the  case  to  be  continued,  pre- 
senting as  a  basis  for  the  motion  the  affidavit  of  Hannah 
Davis,  a  sister  of  the  defendant,  to  the  effect  that  Peter 
Boodro,  a  barber,  was  prevented  by  sickness  from  attendance 
as  a  witness,  who,  if  present,  would  testify  that  the  defendant 
was  in  his  barber-shop  at  six  o'clock  on  the  evening  of  the 
day  charged  in  the  indictment,  and  remained  there  until 
twenty  minutes  past  six,  when  he  went  away  in  company 
with  a  person  named.  The  prosecuting  attorney  indorsed  on 
the  affidavit  thus  offered  that  ''the  commonwealth  admits 
that  the  witness  herein  named  would  testify  to  the  facts  set 
forth  in  this  affidavit."  The  defendant's  counsel  then  made 
and  presented  his  own  affidavit  that  he  believed  *'  that  it  was 
unsafe  for  the  defendant  to  proceed  to  trial  without  the  pres- 
ence of  Peter  Boodro  in  court."  The  judge,  however,  over- 
ruled his  motion  for  a  continuance.  The  trial  proceeded;  the 
affidavit  of  Hannah  Davis  was  read  to  the  jury;  and  the  at- 
torney for  the  commonwealth  said  to  them  at  the  time,  and 
repeated  in  his  argument,  "that  they  were  to  take  it  that 
Boodro,  if  present,  would  testify  to  the  facts  set  forth  in  the 
affidavit."  And  the  judge  so  instructed  them,  and  further 
flaid  to  them  that  Boodro  ^^  was  to  be  considered  as  a  witness 
unimpeached."  Verdict,  guilty;  and  defendant  alleged  excep- 
tions. 

N.  JZidkorebony  for  the  defeadant. 

C.  iUbn,  attomey^eneralj  for  the  commonwealth. 
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By  Coorti  Wellb,  J.  Soch  incidents  of  the  trial  as  motiona 
for  continaance  or  postponement  are  within  the  discretionaiy 
power  of  the  judge  presiding,  and  are  not  open  to  exception  or 
revision  by  this  court:  Reynard  v.  BreckneU,  4  Pick.  302;  Con-- 
vene  v.  Carter j  8  Allen,  568.  The  practice  of  allowing  such 
motions,  when  made  on  account  of  the  absence  of  a  witness, 
to  be  met  by  a  concession  that  the  witness  would  testify  as 
stated  in  the  affidavit  accompanying  the  motion,  giving  to  it 
the  force  and  effect  of  a  deposition  of  the  witness,  is  generally 
adopted  in  our  courts  in  civil  cases.  It  has  also  been  allowed 
in  criminal  proceedings,  with  the  sanction  of  this  court:  Comr 
monwealth  v.  Knapp,  9  Pick.  496,  615  [20  Am.  Dec.  491].  It 
is  true  that  in  some  cases  such  a  concession  would  be  a  very 
inadequate  substitute  for  the  testimony  of  the  absent  witness. 
In  such  cases  it  might  be  proper  for  the  court  to  require  the 
facts  themselves  to  be  admitted,  or  to  grant  the  postponement. 
But  it  would  be  impossible  to  lay  down  any  rule  of  law  as  a 
guide  by  which  to  determine  the  question.  All  the  circum- 
stances which  bear  upon  the  propriety  of  one  course  or  the 
other,  the  evidence  of  diligence,  the  indications  of  good  faith 
or  the  contrary,  the  importance  of  the  testimony,  and  the 
means  of  supplying  the  deficiency  from  other  sources,  are  be- 
fore the  judge  at  the  trial  as  they  cannot  be  presented  to  any 
revisory  tribunal.  These  considerations  show  the  propriety  of 
holding  the  whole  matter  of  continuance  or  postponement  to 
be  entirely  within  the  discretion  of  the  judge  at  the  trial. 
They  apply  to  criminal  us  well  as  to  civil  causes.  The  statute 
authorizes  exceptions  in  "  cases  civil  or  criminal "  in  the  same 
terms,  and  limits  them  to  "  matters  of  law." 

Exceptions  overruled. 

Motion  iob  CoNnNUANCiB  u  Addressed  to  Discretion  of  Coitrt:  See 
Aprea  v.  Duprey,  S6  Am.  Deo.  657,  note  668;  extended  note  to  Sievenaon  t. 
Sherwood,  74  Id.  141,  142,  diBcaasing  the  whole  subject ;  ShaUuek  v.  Mjfen,  74 
Id.  236;  note  to  Hyde  v.  SteUe,  67  Id.  639;  note  to  McDamel  v.  State,  47  Id. 
101.  Refusal  to  grant  a  continuance  cannot  be  assigned  for  error  except 
when  the  court  has  manifestly  abused  its  discretion:  See  note  to  McDankl  v. 
Stale,  47  Id.  101;  note  to  Sealy  ▼.  StcUe,  44  Id.  649.  As  to  when  the  grant- 
ing of  a  continuance  is  not  within  the  discretion  of  the  court,  see  Yaxokey  t. 
Rkhardeon,  81  Id.  769.  As  to  when  the  continuance  of  a  cause  is  a  matter 
of  right,  see  Hyde  ▼.  State,  67  Id.  630. 

The  prinoipal  case  was  oitrd  in  CommonweaUh  ▼•  Drahe^  124  Mass.  21, 
to  the  point  that  the  refusal  of  a  presiding  judge  to  grant  a  continuance  of 
postponement  is  a  matter  within  his  discretion,  and  not  open  to  exception. 
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Commonwealth  v.  Bbbby. 

rW  MASSACHUBBRI,  42flL] 

FooDBnov  OF  Goods  Rehaihb  in  Mastkr,  though  hd  SmTjjnr  ba* 
Taxxn  Thxx  ntou  Him  to  nao  for  a  speoifio  purpose.  ' 

Bmbbszlxmxnt,  and  not  Labcekt. — If  the  goods  of  a  maBter,  fraadnlentlj 
appropriated  by  his  servant,  were  not  in  the  actoal  or  constractiTe  po^ 
session  of  the  master  at  the  time  they  were  taken,  the  offense  of  the  ser- 
vant will  be  embezzlement,  and  not  larceny. 

Laboent,  and  not  Embszzlexxnt.  — If  the  goods  of  a  master,  frandnlently 
appropriated  by  his  servant,  were  in  the  actaal  or  constmctive  posses- 
sion of  the  master  at  the  time  they  were  taken,  the  offense  of  the  servant 
will  be  larceny,  and  not  embezzlement. 

Pboof  of  Embkzzlsmknt  will  not  Sustain  Chabob  of  Labobnt. 

SXBVANT  OF  COPABTNBB8HIP  IS  NOT  LlABLB  ON  InDICTMBNT  FOB  £]ffBBZZLB> 

MBNT  for  fraudulently  appropriating  money  which  "he  received  from  one 
member  of  the  firm,  with  direotiona  to  carry  it  to  another.  The  crime 
is  larceny,  and  not  embezzlement. 

Indictment  for  embezzling  bank  bills  of  the  amount  and 
▼alue  of  $950.  Defendant  was  employed  by  a  firm  of  furni- 
ture dealers,  consisting  of  Shaler,  Safibrd,  and  others.  His 
special  duty  was  to  drive  a  team,  but  he  was  liable  to  be  other- 
wise engaged.  On  July  20,  1867,  Shaler  directed  him  to  get 
$950  from  Safford,  at  the  warehouse,  and  to  bring  the  same  to- 
Shaler,  at  the  factory.  Safford  ^ave  him  the  money  in  bank 
bills,  but  defendant  did  not  deliver  it  to  Shaler;  on  the  con- 
trary, he  left  the  state,  and  remained  absent  for  several  weeks. 
On  his  return,  he  reported  to  his  employers  that  he  had  lost 
the  money  during  a  drunken  ''  spree."  The  defendant  con- 
tended that  said  facts  proved,  if  any  crime,  the  crime  of 
simple  larceny,  and  not  embezzlement;  that  if  embezzlement^ 
it  was  embezzlement  within  the  General  Statutes,  chapter  161, 
isection  88;  and  that  said  indictment  could  not  be  main- 
tained under  the  evidence.  But  the  jury  were  instructed  that 
if  the  defendant  was  guilty,  he  was  guilty  of  embezzlement  as 
set  forth  in  said  indictment,  and  not  larceny.  Verdict,  guilty. 
Defendant  alleged  exceptions. 

/•  H.  Bradley y  for  the  defendant. 

C  AUen^  attomey^eneral^  for  the  commonwealth. 

By  Court,  Hoar,  J.  The  bill  of  exceptions  states  that  this 
indictment  was  found  under  General  Statutes,  chapter  161, 
section  41.  It  seems  to  be  a  good  indictment  under  that  sec- 
tion, or  under  section  35  of  the  same  chapter:  Commonwealth  y. 
Concarmon^  5  Allen,  506;   Commonwealth  v.  WiUiams,  8  Gray^ 
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461.  But  fhe  more  important  question  is,  whether,  ui>on  the 
facte  reported,  an  indictment -can  be  sustained  for  the  crime 
of  embezzlement.  The  statutes  creating  that  crime  were  all 
devised  for  the  purpose  of  punishing  the  fraudulent  and  feloni- 
ous appropriation  of  property  which  had  been  intrusted  to  the 
person  by  whom  it  was  converted  to  his  own  use,  in  such  a 
manner  that  the  poesession  of  the  owner  was  not  violated,  so 
that  he  could  not  be  convicted  of  larceny  for  appropriating  it 
Proof  of  embezzlement  will  not  sustain  a  charge  of  larceny: 
Commonwealth  v.  Simpson^  9  Met.  138;  Commonwealth  v.  King, 
9  Cush.  284.  In  the  case  last  cited,  it  is  said  by  Mr.  Justice 
Dewey  that  "  the  offenses  are  by  us  considered  so  far  distinct 
as  to  require  them  to  be  charged  in  such  terms  as  will  indi- 
cate the  precise  offense  intended  to  be  charged If  the 

goods  are  not  in  the  actual  or  constructive  possession  of  the 
master  at  the  time  they  are  taken,  the  offense  of  the  servant 
will  be  embezzlement,  and  not  larceny."  We  see  no  reason 
why  the  converse  of  the  proposition  is  not  true,  that  if  the 
property  is  in  the  actual  or  constructive  possession  of  the  mas- 
ter at  the  time  it  is  taken,  the  offense  will  be  larceny,  and  not 
embezzlement.  And  it  has  been  so  held  in  England.  Where 
the  prisoner  was  the  clerk  of  A,  and  received  money  from  the 
hands  of  another  clerk  of  A  to  pay  for  an  advertisement,  and 
kept  part  of  the  money,  falsely  representing  that  the  adver- 
tisement had  cost  more  than  it  had,  it  was  held  that  this  was 
larceny,  and  not  embezzlement,  because  A  bad  had  possession 
of  the  money  by  the  hands  of  the  other  clerk:  Rex  v.  Murray^  1 
Moody  C.  C.  276;  S.  C,  5  Car.  &  P.  145.  The  distinction  is  be- 
tween custody  and  possession.  A  servant  who  receives  from 
his  master  goods  or  money  to  use  for  a  specific  purpose  has 
the  custody  of  them,  but  the  possession  remains  in  the  master. 

The  statute  14  &  15  Vict.,  c.  100,  sec.  13,  provided  that 
whenever,  on  the  trial  of  an  indictment  for  embezzlement, 
it  should  be  proved  that  the  taking  amounted  to  larceny, 
there  should  not  be  an  acquittal,  but  a  conviction  might  be 
had  for  larceny.  We  have  no  similar  statute  in  this  com- 
monwealth. 

In  the  present  case,  the  defendant,  who  was  employed  as  a 
servant,  was  directed  by  one  member  of  the  firm  who  employed 
him  to  take  a  sum  of  money  from  him  to  another  member  of 
the  firm.  He  had  the  custody  of  the  money,  but  not  any  legal 
or  separate  possession  of  it.  The  possession  remained  in  hii 
master.    His  fraudulent  and  felonious  appropriation  of  it  was 
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therefore  larceny,  and.  not  embezzlement:  CommomoeaUh  ▼. 
O^Malleyy  97  Mass.  584;  Commonwealth  v.  Hays,  14  Gray,  62 
[74  Am.  Dec.  661];  People  v.  Call,  1  Denio,  120  [43  Am.  Dec. 
655];   United  States  v.  CleWj  4  Wash.  C.  C.  702. 

In  People  v.  Hennessey,  15  Wend.  147,  cited  for  the  common- 
wealth, the  money  embezzled  by  the  defendant  had  never  come 
into  the  possession  of  his  master.  And  in  People  v.  DaXton,  15 
Wend.  581,  the  possession  of  the  defendant  was  that  of  a  bailee. 

Exceptions  sustained. 

Larceny,  What  CoNsrrruTBs  Gxnehallt:  See  note  to  Oarda  ▼.  State, 
S2  Am.  Dec.  607;  Lancaster  ▼.  State,  91  Id.  2S8,  note  291;  note  to  Peoplt  ▼. 
Bennett,  93  Id.  559. 

Largsmy  bt  Servant:  See  extended  note  to  State  v.  Eolame,  57  Am.  Deo. 
271-286,  on  laroeny  at  page  284;  Peo>pU  v.  Sherman,  25  Id.  563;  People  v.  CaU, 
43  Id.  655. 

Larceny  may  bb  Committed  by  Felonious  Takinq  from  etthicb  Aotctal 
OR  CoNSTRUCnvB  POSSESSION  ov  OwNER:  Priichett  ▼.  State,  62  Am.  Dec.  468; 
Lawrence  ▼.  State,  34  Id.  644;  People  v.  Call,  43  Id.  655.  As  to  what  consti- 
tates  constmctive  poaseeaion,  see  Pritchett  v.  State,  62  Id.  468. 

Larceny  of  Property  Obtained  with  Owner's  Consent:  See  note  to 
Dignowitty  v.  State,  67  Am.  Deo.  675;  note  to  State  v.  Holmet,  57  Id.  271-286. 

Embezzlement,  What  is:  See  note  to  CommonweaUh  v.  J7ay«,  74  Am.  Dec 
665;  Rou  V.  Infda,  85  Id.  373,  note  381. 

The  frincipal  case  was  oitsd  in  each  of  the  following  aathorities,  and 
to  the  point  stated:  In  order  to  convict  a  defendant  charged  with  embessie- 
ment,  it  is  necessary  to  prove  that  the  possession  of  the  property,  as  dis- 
tinguished from  its  mere  custody,  was  in  him.  If  the  actual  or  constructive 
possession  was  iu  the  owner,  then  the  wrongful  conversion  would  be  larceny, 
and  not  embezzlement.  The  two  o£fenses  are  distinct,  and  must  be  charged 
in  such  terms  as  will  indicate  the  precise  offense  to  be  charged:  CommonweaUh 
V.  £>o/ierty,  127  Mass.  21;  Commonwealth  v.  Davit,  104  Id.  649;  OommomoeaWi 
V.  Barry,  116  Id.  6. 


Commonwealth  v.  Luokis. 

[99  Massachusetts,  4tL] 

Labobnt— What  Constitutbs  Tbxww  of  Pogket-book  moM  Pmov.— 
Where  a  thief  attempts  to  steal  a  pooket-book  from  the  pocket  of  a  per* 
son,  he  must,  for  an  instant  at  least,  have  had  perfect  control  of  the 
property,  in  order  for  his  act  to  constitute  larceny;  though  it  is  not 
necessary  for  the  pocket-book  to  be  removed  from  tiie  pocket  if  once 
within  the  grasp  of  the  thief,  to  constitute  larceny.  An  instuiteneons 
caption  and  asportation  is  sufficient  to  constitute  the  crime. 

Qv  Trial  ov  Indictment  vob  AroMn  to  Steal  Pogket-boox  ibox 

PiESON,  Evidence  Showed  that  a  polioe  officer,  seeing  the  defendant 

put  her  left  hand  into  the  pocket  of  another  woman,  grasped  the  wxist 
Am.  Dia  TOL  XCVI— 49 
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of  tiubt  hand;  and  that  the  del flBdaat  then,  zaiaed  the  hand  in  and  with 
the  pocket-book»  and  let  it  fall  iigain  snddenly,  tearing  the  pockety  when 
the  pocket-book  fell  to  the  groond,  held,  that  there  was  no  gronnd  of  ex- 
oeption  to  the  refusal  of  the  judge  to  rale  that  on  this  evidence  *'  there 
was  a  sufficient  caption  and  asportation  to  constitate  larceny,"  and  to 
his  instructing  the  juiy  that  "  if  they  were  satisfied  beyond  a  reaeooable 
doubt  that  the  defendant's  hand  had  been  thrust  into  the  woman's 
pocket  with  a  felonious  intent*  and  was  arrested  in  the  pocket  while 
attempting  to  execute  that  intent,  and  before  it  had  reached  or  dis- 
turbed the  pocket-book,  they  might  find  her  guilty  of  the  offienae  charged 
in  the  indictment." 

Indictment  for  an  attempt  to  commit  larceny  of  a  pocket- 
book  from  the  person  of  a  woman  unknown.  A  bill  of  excep- 
tions was  allowed.  The  only  witness  for  the  commonwealth 
was  a  police  ofiScer,  who  testified  as  shown  in  the  last  section 
of  eyllabus.  The  pocket-book  dropped  after  the  dress  and 
pocket  had  been  torn.  There  was  no  evidence  that  the  de- 
fendant placed  her  hand  upon  the  pocket-book.  The  witness 
also  testified  to  other  facts  tending  to  show  the  guilt  of  the 
defendant.  The  defendant  offered  no  evidence,  but  asked  the 
judge  to  instruct  the  jury  ^'  that  on  the  evidence  as  given  on 
the  part  of  the  commonwealth,  there  was  a  sufficient  caption 
and  asportation  to  constitute  larceny,  and  so  the  indictment 
was  not  supported;  that  any  movement  made  by  the  defend- 
ant to  alter  the  position  of  the  pocket-book  of  the  party  named 
in  the  indictment,  with  a  view  to  take  it  away,  was  a  sufficient 
asportation,  and  that  no  manual  taking  was  necessary."  The 
judge  refused  so  to  rule,  and  instructed  the  jury  as  shown  in 
the  last  section  of  syllabus;  and  further,  'Hhat  any  alteration 
in  the  position  of  the  pocket-book  in  the  woman's  pocket, 
caused  by  the  struggle  between  the  defendant  and  the  officer, 
the  pocket-book  not  having  been  nor  being  in  the  defendant's 
hand,  or  in  contact  with  it,  would  not  be  such  a  caption  or 
asportation  as  to  constitute  the  offense  of  larceny  instead  of 
the  offense  charged;  but  that  if  the  defendant's  hand  had 
reached  or  seiied  the  pocket-book  before  it  was  arrested  by 
the  officer,  or  during  the  struggle,  and  she  altered  the  position 
of  the  pocket-book  in  the  attempt  to  secure  or  retain  it,  this 
would  be  such  a  caption  or  asportation  as  would  make  it  their 
duty  to  acquit  the  defendant."  Verdict,  guilty;  and  defend* 
ant  alleged  exceptions. 

F.  F.  Heard^  for  the  defendant. 

O.  Jtt$n^  aUomeyifeneral^  for  the  oommonwealtli. 
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By  Court,  Colt,  J.  The  defendant,  waiving  all  objections 
to  the  form  of  the  indictment,  relies  now  only  upon  alleged 
errors  in  the  rulings  and  instructions  of  the  court  upon  the 
evidence. 

The  case  shows  an  attempt  manifeeted  by  an  act  which  was 
the  beginning  of  a  larceny,  the  completion  of  which  was  in- 
terrupted by  an  intervening  circumstance  not  within  the  con- 
trol of  the  prisoner.  To  justify  a  conviction,  it  was  necessary 
to  show  that  she  failed  in  the  perpetration,  or  was  prevented 
in  the  execution  of  the  offense  of  stealing  from  the  person, — 
an  offense  which  could  only  be  complete  when  the  property 
sought  to  be  taken  was  in  the  full  custody  and  control  of  the 
defendant.  It  is  not,  indeed,  necessary  that  the  pocket-book  of 
the  prosecutor  should  have  been  removed  from  the  pocket,  if 
once  within  the  grasp  of  the  thief,  to  constitute  larceny:  Rex 
V.  Thompson^  1  Moody  C.  C.  78.  But  the  prisoner  must,  for 
an  instant  at  least,  have  had  perfect  control  of  the  property. 
There  was  nothing  in  the  evidence  reported  which  would  justify 
the  court  in  instructing  the  jury  that  there  was  such  instan- 
taneous caption  and  asportation  in  this  case.  Nor  is  there  any 
evidence  to  which  the  last  part  of  the  instructions  asked  could 
be  applied.  It  was  not  until  after  the  hand  was  seized  by  the 
officer,  and  after  all  intention  to  commit  any  larceny  must  have 
been  abandoned,  that  the  pocket-book  fell  from  the  pocket  in 
the  struggle  which  ensued. 

There  was  no  error  in  the  instructions  given,  or  in  refusing 
those  asked. 

Exceptions  overruled. 

To  Ck>NSTrruTB  Labciht,  thibb  kubt  bi  Takin o  vbok  Akothxb's  Pos- 
session, or  some  removal  of  goods,  and  the  felon  mnst,  at  least  for  an  instant^ 
be  in  entire  poeaeaasion  of  them:  People  r,  CfaR,  43  Am.  Deo.  055;  State  t. 
Seagler^  42  Id.  404.  As  to  captum  and  aaportatunii  see  extended  note  to 
8taie  t.  ffomea,  67  Id.  271-878. 
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Lea  v.  Lea. 

[» lUMACKunrfik  4SfL\ 

DrvoBoi  fOB  DnsETioH  o  Gbantbd  AaAxmr  Fabtt  wbdu  Wiuurasm 

CoHDUCT  Caused  Sepabahon;  and  refoaad  to  inch  par^»  when  i^^j* 
ing  for  it»  altboiagh  the  other  party  has  withdrawn  from  hia  aoeiaty;  and 
in  that  sense  deserted  him. 

Wife  may  have  Diyorcb  fob  Dbskbtiqh  wsnr.  —  A  wife  who  has  wiHi- 
drawn  from  cohabitation  with  her  hnsband  m  oooaeqnanoe  of  his  croel^ 
or  neglect  to  provide  for  her  may  maintain  a  libel  for  deMrtion. 

Husband  cannot  Maintain  Libel  vob  Desebtion  where^  by  his  craeUj 
or  neglect  to  provide  for  his  wife,  he,  being  wiffimontly  aUe  to  do  ao^  ham 
caused  her  to  withdraw  from  cohabitation  with  Iudl  Nor  can  ho  do  ■• 
where  she  has  left  him,  with  his  approbation,  wiahaa^  or  oonaaat^  and 
mained  away  for  &ve  years. 

Nettber  Party  can  Obtain  Divorce  where  they  aeparato  by  mntnal 
sent. 

Voluntary  Withdrawal  of  Wife,  Induced  bt  Bxa  Hubbahd'b  Gbobut 
OR  Neglect,  is  not  anch  consent  as  will  deprive  her  of  the  nf^i  to  a 
divorce,  even  if  the  husband  should  accompany  his  emeliy  or  nsj^act 
with  permission  for  her  to  depart  from  his  house  and  society. 

Vibdiot  and  Judoicent  are  Conclusivb,  by  Way  of  Estopfkl^  only  aa 
to  those  facts  whidi  were  neoesaarily  involved  in  them,  and  without  lba 
existence  and  proof  of  which  auch  a  verdict  and  judgment  oonld  not  be 
rendered. 

BanoppEL — Judgment,  how  Far  Conglusivb  where  It  does  not  Show 
Qround  upon  Which  It  was  Rendered.  —  Where  the  reoord  showa 
that  a  judgment,  aa  a  decree  diamiaaing  a  libel  for  a  divorce^  might 
have  been  rendered  upon  either  of  two  or  more  different  grounds^  and  it 
does  not  show  upon  which  ground  it  waa  rendered,  it  ia  not  condnsive 
aa  to  either;  and  the  fact  that  ezoeptiona  were  brought  to  the  fuU  ooort 
upon  one  ground  only  doea  not  ahow  that  it  waa  rendered  upon  that 
ground. 

IiroovoLUBiVB  Decree  cannot  be  Pleaded  nr  Bab. — A  diaiiiiaaal  of  a 
libel  for  a  divorce  after  a  hearing  on  the  merita,  and  which  <li«mi— ^ 
may  have  been  decreed  upon  any  one  of  three  different  and  anffide&t 
defenaea  of  the  libelee,  ia  concluaive  aa  to  neither  of  them,  and  ia  not  a 
bar  to  a  libel  by  the  former  libelee  aa  libelant  against  the  former  libelaat 
aa  libelee. 

Libel  by  Helen  W.  Lea  against  John  Lea  for  a  diyorce 
from  the  bond  of  matrimony  for  the  cause  of  the  libelant's 
desertion  of  the  libelee  ''for  a  period  of  five  years  consecu- 
tively, to  wit,  from  March  31,  1858,  to  the  day  of  the  filing  oi 
this  libel,"  which  was  on  January  16,  1867.  The  libelee's 
adultery  was  also  set  up  as  a  cause  for  divorce.  At  the  hear- 
ing it  was  admitted  that  the  desertion  relied  on  began  at  and 
continued  during  the  same  time  as  the  desertion  alleged  aad 
relied  on  in  a  libel  filed  by  this  libelee  against  this  libelant  in 
11*7,1868.   The  record  of  that  suit  was  introduced  in  evidaooe^ 
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by  which  it  appeared  that  the  libel,  then  by  the  husband,  al- 
leged that  the  wife  had  deserted  him  for  five  years  consecu- 
tively without  his  consent;  that  in  defense  against  the  same 
she  denied  that  she  was  guilty  in  manner  and  form  as  alleged^ 
and  specified  that  she  had  been  compelled  to  withdraw  from 
cohabitation  with  him  by  his  extreme  cruelty,  and  by  his  wan- 
ton and  cruel  neglect  to  provide  suitable  maintenance  for  her, 
he  having  sufficient  ability  so' to  do;  that  a  verdict  was  returned 
that  the  wife  was  not  guilty;  and  that  the  case  was  thereafter 
continued,  on  a  report  of  the  presiding  justice  to  the  full  court, 
until  September,  1864,  when  a  decree  was  entered  dismissing 
the  libel,  after  th6  decision  in  Lea  v.  Lea,  8  Allen,  418,  in  which 
John  Lea  was  plaintifi^  and  Helen  W.  Lea,  defendant,  hold- 
ing that  if  a  married  woman  leaves  her  husband  with  his  con- 
sent, and  remains  absent  five  years,  this  is  not  such  a  desertion 
as  will  entitle  him  to  a  divorce,  and  which  decision  it  was 
agreed  might  be  referred  to  in  this  suit..  The  question  whether 
that  decree  was  conclusive  evidence  in  this  suit  that  there  had 
not  been  such  desertion  as  was  necessary  to  sustain  this  libel, 
was  reserved  for  the  determination  of  the  full  court;  the  case 
to  stand  for  trial  on  all  the  allegations,  if  in  their  opinion  the 
decree  was  not  conclusive;  otherwise,  to  stand  for  trial  only 
on  the  allegation  of  adultery. 

J,  Dewey^  Jr.,  for  the  libelant. 

r.  F.  Pingree  and  J.  M.  Barker,  for  the  libelee. 

By  Court,  Wells,  J.  The  wife  alleges  that  she  deserted  her 
husband,  and  that  the  desertion  was  caused  by  his  extreme 
cruelty,  and  by  his  gross,  wanton,  and  cruel  neglect  to  provide 
suitable  maintenance  for  her.  In  the  former  case  of  Lea  v. 
Lea,  8  Allen,  418,  the  husband  sought  a  divorce  on  the  ground 
of  the  same  act  of  desertion  by  the  wife  which  she  relies  on  in 
this  case.  She  then  denied  that  it  was  legally  such  a  deser- 
tion as  entitled  him  to  a  divorce,  setting  up  his  wrongful  acts  in 
justification.  The  court  instructed  the  jury  that  if  they  should 
find  that  the  respondent  left  her  husband  with  his  approba- 
tion, wishes,  or  consent,  it  did  not  constitute  a  desertion  in  law. 
It  does  not  appear  whether  the  verdict  for  the  respondent  in 
that  case  was  rendered  u^n  the  ground  that  the  desertion  was 
caused  by  cruelty,  etc.,  or  that  it  was  by  consent.  Either 
would  have  been  a  sufficient  defense,  because  this  court  then 
decided  that  under  the  statute  of  1857|  chapter  228,  section  2- 
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(Gen.  Stats.,  c.  107,  eec.  7),  as  well  as  ondor  the  statute  of 
1838,  chapter  126,  a  divorce  for  desertion  can  be  granted  only 
when  the  separation  has  been  caused  by  the  wrongful  oondoct 
of  the  party  against  whom  the  divorce  is  sought.    A  party, 
therefore,  who  has  caused  the  separation  by  his  cruelty,  neglect^ 
or  consent  thereto,  cannot  charge  it  upon  the  other  as  a  deser- 
tion which  entitles  him  to  a  release  from  his  obligations.    But 
the  statute  expressly  authorizes  the  party  withdrawing  frx>in 
the  marriage  relation,  on  account  of  cruelty  or  neglect,  to  ob- 
tain a  divorce  after  five  years.    The  application  of  the  term 
^'  desertion  "  to  such  a  withdrawal  must  be  understood  with 
reference  to  the  subject-matter  of  the  provision,  and  the  term, 
in  that  connection,  interpreted  accordingly.    Desertion,  in  the 
sense  of  separation,  is  the  condition  of  a  divorce  in  either  case. 
It  is  granted  against  the  party  whose  wrongful  conduct  caused 
the  separation;  and  refused  to  such  party,  when  applying  for 
it,  although  the  other  party  has  withdrawn  from  his  society, 
and  in  that  sense  deserted  him. 

Some  ambiguity  arises  from  the  language  of  the  first  clanso 
of  the  section,  which  seems  to  authorize  a  divorce  *'  in  favor 
of  either  party."  But  the  efiect  of  this  language  is  controlled 
by  the  terms  of  the  proviso;  and,  as  already  seen,  the  inter- 
pretation derived  from  the  whole  of  the  section,  aided  by  ref- 
erence to  the  preceding  legislation  upon  the  subject,  is,  that 
the  divorce  is  granted  against,  but  not  in  favor  of,  the  party 
by  whose  wrongful  conduct  the  separation  was  caused. 

When  the  separation  is  by  mutual  consent,  neither  party 
can  obtain  a  divorce.  But  the  voluntary  withdrawal  of  the 
wife,  induced  by  cruelty  or  neglect  of  the  husband,  is  not  such 
consent  as  would  deprive  her  of  the  right  to  a  divorce,  even 
if  the  husband  should  accompany  his  cruelty  or  neglect  with 
permission  for  her  to  depart  from  his  house  and  society. 

The  question  then  recurs  as  to  the  effect  of  the  verdict  and 
judgment  in  the  former  case.  The  present  respondent  con- 
tends that  the  result  of  the  first  suit  was  to  disprove  the  fact 
of  desertion  by  the  wife,  and  that  such  finding  is  conclusive 
upon  her  in  this  proceeding;  that  the  desertion  by  her,  re- 
quired for  the  purposes  of  this  suit,  must  be  of  the  same  char- 
acter as  would  be  required  to  be  shown  as  ground  of  a  divorce 
in  favor  of  the  other  party.  But  such  a  construction  would 
render  the  provision  for  a  divorce,  in  favor  of  the  party  desert* 
ing,  entirely  nugatory.  The  construction  already  indicated, 
that  in  all  cases  of  separation  a  divorce  may  be  granted  against 
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the  party  in  fault  in  favor  of  a  party  who  is  not  chargeable 
with  fault  therein,  gives  to  the  whole  section  consistent  opera- 
tion and  effect. 

The  issue  tried  in  the  former  suit  was  not  merely  upon  the 
bare  fact  alleged,  of  desertion  for  five  years  by  the  wife,  but 
upon  that  question  modified  by  her  grounds  of  justification; 
namely,  cruelty,  neglect  to  provide,  and  consent.  It  does  not 
follow,  because  the  only  question  brought  up  by  the  exceptions 
in  that  case  related  to  the  ground  of  consent,  that  the  judg- 
ment or  the  verdict  of  the  jury  was  rendered  upon  that  ground. 
It  might  equally  have  been  upon  the  ground  either  of  cruelty 
or  neglect,  and  in  that  case  would  be  entirely  consistent  with 
the  position  of  the  libelant  in  this  case.  Indeed,  if  it  could 
be  made  to  appear  to  have  been  rendered  upon  either  of  the 
latter  grounds,  it  would  seem  to  be  conclusive  in  her  favor 
upon  that  part  of  her  case.  But  there  are  no  means  of  deter- 
mining upon  which  of  the  three  consistent  grounds  of  defense 
the  verdict  was  rendered,  and  therefore  it  cannot  be  conclu- 
sive upon  either. 

Case  to  stand  for  trial  upon  all  the  allegations  of  the  libeL 


Desertion,  Valh)  Defense  to  Chabqe  or,  AOAnrarr  Wdb:  MarA  v. 
Marsh,  82  Am.  Dec.  251. 

As  TO  Last  Thbes  Pointh  nr  Stllabus,  sdfra,  see  Burlen  ▼.  Shamum^ 
ante,  p.  733;  Hubert  v.  Fera,  ante,  p.  732,  and  note  i^frcu 

The  frincifal  case  was  cited  in  Porter  v.  Wagner,  36  Ohio  St.  475,  to 
the  sixth  point  of  the  syUabus,  supra;  and  in  StoipUton  v.  Dee,  132  Mass.  282, 
to  the  seventh  point  of  the  syllabus,  supra.  It  was  also  cited  in  Fcye  v.  Patch, 
132  Id.  Ill,  as  shown  in  note  infra.  It  was  also  cited  in  the  foUowing  au- 
thorities, and  to  the  point  stated:  It  is  allowable  to  reason  back  from  a  judg- 
ment to  the  basis  on  which  it  stands,  upon  the  obvious  principle  that  where 
a  conclusion  is  indisputable,  and  could  have  been  drawn  only  from  certain 
premises,  the  premises  are  equaUy  indisputable  with  the  conclusion.  But 
such  an  inference  must  be  inevitable,  or  it  cannot  be  drawn:  FeUon  v.  SmUh^ 
88  Ind.  157.  The  dismissal  of  a  libel  for  a  divorce  for  the  cause  of  adultery, 
on  the  ground  that  the  adultery  was  not  proved,  is  conclusive  evidence,  in 
subsequent  proceedings  for  a  divorce  between  the  parties,  that  the  alleged 
act  was  not  committed:  Lewis  v.  Lewis,  106  Mass.  310.  But  a  judgment  or 
decree  is  not  evidence  upon'  a  question  which  was  only  oollateraUy  drawn  in 
question,  nor  to  any  matter  incidentally  cognizable,  or  where  it  is  to  be  in- 
ferred from  the  judgment  only  by  argument  or  construction:  Wahley,  WaJde% 
71  m.  514. 

What  Facts  are  not  Res  Jitdicata,  though  Afparentlt  Found  bt 
Court.  —  1.  Judgments  are  Conclusive  as  to  Issue  or  Point  Invohed.  It  is  well- 
settled  law  that  a  former  judgment  by  a  legally  constituted  courts  or  a  oonrl 
of  competent  jurisdiction  over  the  parties  and  subject-matter,  if  rendered 
vpon  the  merita  either  as  to  queetionf  of  law  or  of  faat,  oonstitutei  an  aibfo- 
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lute  bar  to  a  ralMeqnent  actum  for  the 
or  their  privies,  if  vach  jndgment  be  oertain,  final,  and 
parties  are  concluded  not  only  upon  all  the  issiiea  wMdi 
▼olved  and  actually  tried,  but  upon  all  issues  whidi  ought  to  hare  beea 
or,  as  it  is  sometimes  said,  though  perhaps  inaccurately,  upon  all 
''which  might  have  been  tried"  in  the  former  action.    Such  ju( 
conclusive  not  only  of  the  point  which  it  professes  to  decide,  but  of 
which  it  was  necessary  to  decide,  which  must  have  been  found  in 
warrant  or  uphold  the  judgment  or  decree,  and  which  were  actually 
mined  as  the  groundwork  of  the  decision.    This  estoppel  extends,  of 
to  every  material  allegation  in  the  cause,  which  was  either  ezpresaly  or  by 
necessary  implication  in  issue.     A  new  action,  therefore,  for  the  same 
ot  action,  between  the  same  parties,  cannot  be  maintajneid  or  defended 
grounds  which  ought  to  have  been  tried  and  determined  in  the  former 
Such  former  judgment  is  conclusive  against  the  plaintiff's  rigjht  to 
whether  pleaded  in  bar,  or  given  in  evidence  under  the  general  issue, 
such  evidence  is  legally  adiuissible.     These  propositions  are  supported  by  the 
foUowiug  cases:  Foye  v.  Patchy  132  Mass.  110;  Shafer  v.  StomAfraker^  4  Gill 
h  J.  345;  Ruswll  v.  Plojct,  94  U.  S.  606;  Towm  v.  Ninv^  5  N.  H.  259;  S.  C, 
20  Am.  Dec.  578;   Let  v.  Kingsbury,  13  Tex.  68;  a  C,  62  Am.  Dec  546; 
Weatern  M'g  d:  At/y-  Co.  v.  Virginia  Cannel  Co.,  10  W.  Va.  250;  Taylor  ▼. 
Barron,  30  X.  H.  78;  S.  C,  64  Am.  Dec.  281;  extended  note  to  Doly  v.  Brmat, 
53  Id.  355;  Garwood  v.  Garwood,  29  Cal.  515;  JHcJanaon  v.  Hayes,  31  Ccmn. 
417;  GiUiert  v.  Tltompson,  9  Cush.  348;  Church  v.  Cltapin,  35  Vt.  223;  BtirweU 
V.  Kni<jht,^h\  Barb.  267;  People  v.  Smith,  51  Id.  360;  Greenup  v.  Cro6t»,  50 
Ind.  4120,  and  numerous  cases  there  cited;  IJeroman  v.  Loitidana  InsiUtUe  eic^f 
34  La.  Ann.  805;  Dunlap  v.  Glidden,  34  Me.  517;  Bernard  v.  City  qf  Hobohen^ 
27  N.  J.  L.  412;  Bissell  v.  Kelhgg,  60  Barb.  617;  King  v.  Cime,  15  N.  H.  9; 
Gray  v.  Dougherty,  25  Cal.  266;  TuU  v.  Price,  7  Mo.  App.  194;  Orani  v.  Ram^ 
$ey,  7  Ohio  St.  157;  Perry  v.  Lewis,  4U  Miss.  443;  AUomey-General  v.  Ckieago 
etc.  li.  Ii\  Co.,  112  111.  520,  539;   WiUiams  v.  WilHams,  63  Wis.  71;  Bocard  qf 
SupertuHors  v.  Mineral  Point  R.  R.  Co.,  24  Id.  124;  Cfirisman  v.  Harmon,  29 
Gratt.  494;  Letzler  v.  Huntington,  24  La.  Ann.  331 ;  BrinkUy  v.  Brinkley,  50 
N.  Y.  184;  S.  C,  10  Am.  Kep.  460;    Wood  v.  Jackaon,  8  Wend.  9;  S.  C,  22 
Am.  Deo.  603;  Aguew  v.  McElroy,  10  Smedes  k  M.  552;   WUaonr.  Stripe^  4 
G.  (;roene,  551;  S.  C,  61  Am.  Dec.  138;  Emery  v.  FowUr,  39  Me.  326;  S.  C, 
03  Am.  Dec.  627;  Lord  v.  Cfiadbourne,  42  Me.  429;  S.  C,  66  Am.  Dec  290; 
Ellis  V.  Clarke,  10  Ark.  420;  S.  C,  70  Am.  Dec.  603;  Warwick  v.  Underwood^ 
3  Uead,  238;  S.  C,  75  Am.  Dec.  767;   WaUa  v.  Rice,  75  Ala.  289;  Woodgm 
V.  Fleet,  44  N.  Y.  1;  Bennett  v.  Holmes,  1  Dev.  &  B.  486;  Lents  v.  WaSaeSt 
17  Ta.  St.  412;  Jlemy  v.  Davis,  13  W.  Va.  230;  TayUfr  ▼.  Dwtin,  43  K.  H. 
493;  Grijjin  v.  Seymour,  15  Iowa,  30;  Keens  v.  Clarke,  6  Robt  38;  Jemusom 
v.  InJtaltiUuits  of  West  Springfield,  13  Gray,  544;  AmM  ▼.  AmM,  17  Piek. 
4;  Supples  v.  Cannon,  44  Conn.  424;  Shepardson  v.  Cory,  29  Wis.  34;  KUk^er 
V.  Hen\  17  Serg.  k  PL  320;  Doty  v.  Brown^  4  N.  Y.  71;  Sogers  ▼.  Higy/bss,  fSl 
III  244;  Pfielan  v.  Gardner,  43  CaL  306;  DayY.  VaOetts,  25  Ind.  42;  Qoodemm 
V.  Litc/ijield,  59  Iowa,  226. 

The  general  rule  laid  down  above  does  not,  of  oourae,  apply  where  the 
litigation  is  a  direct  proceeding  for  the  purpose  of  setting  aside  the  fonner 
adjudication:  Attorney-General  v.  Chicago  eCe.i2.i2.  Co,,  112  DL  520^  539;  for 
a  judgment  sought  to  be  annulled  cannot  be  opposed  as  res  Jwdieaia  to  the 
action  of  nullity:  Heroman  v.  LomsUtna  Instants  efc.,  34  La.  Ann.  80S.  Ker 
dost  such  general  rule  preclude  the  constitutionality  o(  a  statnte  from  bsing 
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qiieetlooed,  altlioiigh  that  point  might  have  been  niaed  and  datermmed  in 
the  first  instanoe:  Bojfd  ▼.  Alabama,  94  U.  8.  045.  A  fonner  Judgment, 
howovar,  ia  rt8  judicata^  between  the  aune  parties  for  the  same  canse,  though 
it  be  erroneous;  for  an  erroneoos  jadgment  nntil  reTenwd  is  as  binding  and 
conclusive  upon  parties  and  privies  as  one  in  which  no  error  is  found:  Oray 
▼.  Dcmf^aiiif,  25  OaL  266.  The  affirmance  of  a  judgoient  aecures  its  validity 
as  a  &ial  judgment,  whatever  may  have  been  the  errors  committed  by  the 
court  in  rendering  it;  and  the  same  result  is  produced  by  the  failure  to  take 
an  appeal,  or  by  the  lapse  of  time  for  revising  it  by  a  writ  of  error.  But 
whetiier  a  judgment  actually  rendered  is  made  final  and  conclusive  in  one 
way  or  the  other,  the  question  stUl  remains  open  as  to  what  issue  was  de- 
cided, and  what  facts  were  involved  in  that  issue,  and  conclusively  deter- 
mined in  its  adjudication  when  the  judgment  is  pleaded  in  bar:  Cooh  v. 
Bumlejf,  45  Tex.  97,  116.  By  the  phrase  ''the  matter  in  issue/'  as  given  in 
the  general  rule  above  showing  the  conclusiveness  of  a  former  recovery,  it  is 
meant  that  matter  upon  which  the  plaintiff  proceeds  by  his  action,  and 
which  the  defendant  controverts  by  his  pleadings:  King  v.  CTiase,  15  N.  H. 
9;  8.  C,  41  Am.  Dec.  675;  but  it  is  not  a  rule  of  law  that  all  the  points 
which  may  be  raised  by  the  pleadings  in  a  case  are  necessarily  involved 
in' the  decision:  DunJap  v.  OUdden,  34  Me.  517.  Facts  offered  in  evidence 
to  establish  the  matter  which  is  in  issue,  are  not  themselves  in  issue  within 
the  meaning  of  the  rule,  although  they  may  be  controverted  on  the  trial: 
JSsN^  V.  Chage^  15  N.  H.  9;  8.  C,  41  Am.  Dec.  675.  A  former  judgment  is 
conclusive,  however,  upon  a  point  essentially  involved,  although  issue  be 
not  taken  thereon:  Lee  v.  Kingdtury,  13  Tex.  68;  S.  C,  62  Am.  Dec.  546.  The 
rule  as  to  the  conclusiveness  of  judgments  upon  litigated  questions  of  fact 
applies  to  facts  essential  to  the  judgpnent  stipulated  by  the  parties  at  the 
trial:  Van  VaXkthimrgh  v.  CUy  </  Milwaukee,  43  Wis.  574.  As  brief  illustra- 
tions of  the  conclusiveness  of  a  former  recovery,  it  may  be  said  that  the  as- 
signee of  a  party  bound  by  a  former  adjudication  is  also  bound  thereby: 
Qaodenow  v.  LUd\fiM,  59  Iowa,  226;  that  the  dismissal  of  a  libel  for  a  divorce 
for  the  cause  of  adultery,  on  the  ground  that  the  adultery  was  not  proved, 
is  conclusive  evidence  in  subsequent  proceedings  for  divorce  between  the 
parties  that  the  alleged  act  was  not  committed:  Lewie  v.  Lems,  106  Mass. 
909;  and  that  on  the  trial  of  an  indictment  for  manslaughter,  the  record  of 
a  conviction  of  the  defendant  for  the  assault  which  caused  the  death  is  con- 
dufliTe  evidence  that  the  assault  was  unjustifiable:  CoTmnonweaUh  v.  Evans, 
101  Mass.  25. 

2.  FaeU  are  noi  Conebiahely  Settled  by  Jitdgmeni,  urUesa  It  was  tendered  upon 
Merite.  A  judgment  is  not  conclusive,  even  between  the  parties,  in  a  subse- 
quent suit,  unless  such  judgment  was  rendered  upon  the  merits:  Brinkley  v. 
BrMley,  50  K.  Y.  184;  8.  C,  10  Am.  Rep.  460;  Moaby  v.  WaU,  23  Miss.  81; 
8.  C,  65  Am.  Dec.  71;  Taylory.  Barron,  30  N.  H.  78;  S.  C,  64  Am.  Dec.  281; 
Lard  v.  Chadbowne,  42  Me.  429;  8.  0.,  66  Am.  Dec.  290;  Wright  v.  Salisbury, 
46  Ma  26;  Dowlmg  v.  Polack,  18  Cal.  626;  Cook  v.  Burnley,  45  Tex.  97;  Orif- 
Jin  T.  Seymour,  16  Iowa,  30;  Hatos  v.  Tieman,  53  Pa.  St.  192;  Wood  v.  Faut, 
56  Mich.  185;  Cfray  v.  Dougherty,  25  CaL  266;  Waddle  v.  Ishe,  12  Ala.  308; 
SmaUey  v.  Bdey,  19  EL  207;  Proctor  v.  Cole,  104  Ind.  373;  Perry  v.  Leuns,  49 
Miss.  443;  MeCaU  v.  Jb«€S,  72  Ala.  368;  Strang  v.  Moog,  72  Id.  460.  It  is 
not  always  easy  to  tell  what  issues  may  be  considered  as  involving  the  merits 
of  the  ease;  bat  it  seems  to  be  generally  conceded  that»  when  the  suit  is  de- 
tated  on  tho  singU  ground  of  a  misjoinder  or  non-joinder  of  parties  plajntif^ 
tiw  Judgnont  Is  not  •  dseisiop  on  the  m«it%  and  is  not  a  bar  to  anothar  suit 
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•ontheaamadenuuid:  JleCUlT.^OMi^72A]jkd68L  Soif pbintiifl 
(mit:  TaifloTY.  Barron,  30  N.  H.  78;  &  C,  64  Am.  Dae.  281$  Lord  t.  ChaO- 
^Ottme^  42  Me.  429;  S.C.»66  AnL  I)eo.290;  ZToOiMlv.Zralol,  15  0]i]o8t464; 
Homer'T.  Browne  16  How.  364;  Mid  the  jndgmeat  of  noneiiit  ie  of  no wei^t  u 
eridenoe  at  the  trial  of  the  tabseqiieiit  ftctioii:  McmhaUan  lAft  Ina.  Co.  ▼.  Bmuffk' 
itm,  109  U.  8. 121.  So  if  a  Bait  is  diaoontinned,  the  proceediog  is  not  coneliinve: 
Lord  ▼.  Ohadbomrwt,  42  Me.  429;  &  C,  66  Am.  Dec  290.  So  with  •  jndg- 
meiit  by  de&tiilt.  In  trespan  qiuxrt  dbumm,  an  absolnte  title  in  the  plaintiff 
is  not  essential;  and  snoh  title  is  therefore  not  admitted  by  a  default  of  the 
defendant.  And  a  judgment  upon  sach  defanlt  is  no  estoppel  to  the  defend- 
ant»  in  a  subsequent  suit,  to  assert  title  in  himself  or  in  another:  Dmnhp  ▼. 
-OUdden,  34  Me.  617.  So  a  judgment  of  condemnation,  as  of  a  vessel,  wiihoat 
a  trial,  is  not  condusive  evidenoe  of  an  alleged  blockade,  for  the  breach  of 
which  the  vessel  was  condemned:  Sawyer  v.  Maim  etc  Ins,  Co,^  12  Mass.  S91. 
Neither  is  the  diamissal  of  a  cause  for  want  of  jurisdiction  a  decision  upon  the 
merits,  nor  a  bar  to  a  subsequent  suit  for  the  same  cause  of  action:  Waddk  v. 
/aAe,  12  Ala.  308.  And  the  same  is  true  if  the  trial  goes  on  a  technical  defect: 
Qray  v.  Dougherty,  25  Cal.  266;  or  because  of  the  temporary  disability  of  the 
plaintiff  to  sue:  Id. ;  or  where  the  plaintiff  has  prematurely  brought  his  suit, 
the  cause  of  action  not  yet  having  accrued:  Id.;  ITood  ▼.  FanU^  65  Mich.  185; 
Agnew  v.  McElroy,  10  Smedes  &  M.  552;  S.  C,  48  Am.  Dec.  772;  or  where 
the  plaintiff  has  mistaken  his  character,  or  where  the  fibrst  action  is  not  com- 
petent to  dispose  of  the  suit  on  its  merits:  Agnew  ▼.  McElroy,  eupni;  Perry 
V.  Lewis,  49  Miss.  443;  Afotby  v.  Wall,  23  Id.  81;  S.  C,  55  Am.  Dec.  71. 
Neither  does  the  doctrine  of  res  Judicata  apply  to  judgments  rendered  upon 
faults  or  defects  in  the  pleadings,  or  in  the  course  of  proceeding:  Taylor  v. 
Barron,  30  N.  H.  78;  S.  C,  64  Am.  Deb.  281;  Agnevo  v.  McEbroy,  10  Smedes 
k  M.  552;  S.  0.,  48  Am.  Dec.  772;  BmaOey  ▼.  Edey,  19  DL  207;  Kendal  ▼. 
Talbot,  1  A.  K.  Marsh.  321;  Perry  v.  Lewis,  49  Miss.  443.  A  judgment  ren- 
dered for  defect  of  pleading  is  not  a  judgment  on  the  merits:  Smalley  ▼.  Edey, 
19  DL  207.  This,  and  other  like  judgments,  not  rendered  upon  tiie  merits 
of  a  cause,  are  conclusive  only  in  that  cause,  and  as  to  the  point  decided: 
Tayhr  v.  Barron,  supra.  Nor  does  the  doctrine  of  res  Judicata  apply  gen- 
erally to  motions  or  summary  applications  in  the  course  of  practice,  especially 
where  no  appeal  lies:  Kanne  v.  Minneapolis  etc  B'y  Co.,  33  Minn.  419;  BenneU 
V.  Denny,  33  Id.  531;  CfacJiesier  v.  Cande,  3  Cow.  39;  S.  C,  15  Am.  Deo.  238; 
note  to  Bern  v.  Hines,  89  Id.  598,  and  cases  there  cited.  A  mere  interlocutory 
order,  made  upon  a  special  application,  and  not  settling  and  adjudging  finally 
the  rights  of  the  parties,  is  not  res  Judicata:  Brirddey  v.  Brinldey,  60  K.  T. 
184;  S.  C,  10  Am.  Kep.  460. 

A  decree  dismissing  a  bill  in  equity  "  without  prejudice  '*  is  not  a  bar  to  a 
subsequent  suit  for  the  same  cause  of  action:  County  qf  Mobile  v.  JSSmball, 
102  U.  S.  691;  Foote  v.  OObs,  I  Gray,  412;  House  v.  Mullen,  22  WalL  42; 
Thurston  v.  Thurston,  99  Mass.  39;  Mey  v.  OulUman,  105  DL  272;  so  whers 
the  bill  is  dismissed  for  want  of  prosecution:  Bosse  v.  Bust,  4  Johns.  Ch.  300; 
Baird  v.  BardweU,  60  Miss.  164;  Porter  v.  Vaughn,  26  Vt.  624;  Nesill  v. 
Matthews,  Walk.  Ch.  377;  Loudenbaek  v.  Collins,  4  Ohio  St.  251;  or  want  of 
jurisdiction:  Lore  v.  Truman,  10  Id.  45;  Walden  v.  Bodl^,  14  Pet.  156;  or 
because  it  only  affects  some  of  the  parties^  where  diffierent  matters  of  relief 
an  aaked  for:  Smith  v.  Auld,  31  Kan.  262,  267;  or  where  the  bill  is  other- 
wise dismissed  without  going  into  its  merits:  DurasU  v.  Essex  Co.,  7  Wall. 
107;  ChesnuU  v.  Prmier,  6  Baxt  217;  Fooie  v.  Oibbs,  1  Qray,  412.  Oompan 
2)oifaiia  V.  Po/ocli^  18  ObL  626.    To  make  the  dismissal  of  »  bill  on  thasMrili 
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a  bar  to  a  new  bill,  it  must  be  an  abaolnte  deeinon  npon  the  nme  point  or 
matter:  Nee^  ▼.  Net^fie,  7  Johns.  Ch.  1;  S.  C,  11  Am.  Deo.  880.  It  must 
be  shown  that  the  matter  is  re$  judicaOa:  Cluutt9  Gate,  I  Bland,  206;  8.  C, 
17  Am.  Deo.  277.  When  a  bill  in  equity  is  dismissed  for  want  of  jorisdio- 
tion,  or  because  the  complainant  has  a  plain  and  adequate  remedy  at  law,  or 
because  of  any  mere  defect  in  the  pleadings,  or  generally  on  any  other  ground 
not  involving  the  merits,  such  dismissal  is  usually  stated  to  be  "without 
prejudice,"  and  is  not  held  to  be  a  finsl  and  conclusive  adjudication  of  the 
matters  in  litigation:  Strang  v.  Moog,  72  Ala.  460.  The  following  cases  will 
illustrate  some  of  the  above  doctrines:  A  petition  for  the  enforcement  of  a 
lien  on  a  vessel  for  labor  performed  in  its  constmotion  is  not  barred  by  a 
general  decree  dismissing  a  former  petition  to  enforce  the  same  lien,  the  an- 
swer to  which  alleged  technical  defenses  against  its  maintenance,  and  which 
was  submitted  to  the  judgment  of  the  court  on  agreed  facts  conceding  the 
substance  of  those  defenses  as  well  as  relating  to  the  general  merits  of  the 
cause:  Foster  y.  The  Richard  BusUed,  100  Mass.  409.  A,  although  out  of  pos- 
session of  certain  lands  in  Mississippi,  filed  his  bill  under  a  statute  of  that  state 
vo  remove  a  cloud  upon  his  title  to  them.  The  question  of  title  was  directly 
raised  and  litigated  by  the  parties.  The  court  disnussed  the  bill,  on  the 
ground  that  in  its  opinion  A  was  not  entitled  to  any  relief  in  the  premises. 
A  thereupon  brought  ejectment  against  B,  the  defendant  in  the  former  suit; 
and  it  was  held  that  the  decree  did  not  render  the  main  controversy  rtaju^ 
ccUa,  as  the  court  merely  decided  in  effect  that  the  bill  would  not  lie:  Phdp§ 
V.  Harris^  101  U.  S.  370.  Where  an  application  for  judgment  against  lots 
for  unpaid  special  assessments  is  denied  by  the  court  merely  for  the  reason 
that  no  ordinance  had  ever  been  passed  by  the  city  council  regulating  the 
action  of  the  city  collector  \s  wift^lring  his  report  of  delinquent  lands  and  lots 
to  the  county  collector,  the  order  denying  the  application  will  be  no  bar  to 
a  second  application  for  judgment,  for  the  reason  that  there  was  no  hearing 
upon  the  merits  on  the  first  application:  Schertz  v.  People^  105  HI.  27.  So  a 
proceeding  against  a  party  for  contempt  in  violating  a  restraining  order  does 
not  involve  the  merits  of  the  legal  controversy  between  the  parties:  Proctor 
V.  CoUf  104  Ind.  373.  A  set-off  in  one  suit  not  considered  may  be  afterwards 
made  an  independent  cause  of  action,  and  the  former  suit  cannot  be  inter- 
posed as  re9  judicata:  Wright  v.  Saliabury,  46  Mo.  26.  Compare  BurweU  v. 
Knight,  51  Boirb.  267.  Where  in  the  answer  various  matters  of  defense  arc 
set  forth,  some  of  which  relate  to  the  maintenance  of  the  suit,  and  others  tc 
the  merits,  and  there  is  a  general  decree  dismissing  the  bill,  it  cannot  be 
regarded  as  a  bar  to  future  proceedings:  Cook  v.  Burnley,  45  Tex.  97. 
*' Where  the  subject-matter  of  a  suit  has  confessedly  been  in  litigation  before, 
the  evidence  that  the  merits  were  not  passed  upon  ought  to  exclude  all  other 
hypotheses  *':  Baxter  v.  Aubrey,  41  Mich.  17,  per  Cooley,  J. 

3.  Facts  not  Res  Judicata.  —  A  judgment  is  conclusive,  either  as  a  plea 
in  bar  or  as  evidence,  only  as  to  facts  directly  and  distinctly  put  in  issue; 
and  the  doctrine  of  estoppel  is  limited  to  those  facts.  It  does  not  extend  to 
facts  which  may  be  in  controversy,  but  which  rest  in  evidence  and  are  merely 
collateral.  Neither  does  it  extend  to  facts  raised  incidentally  or  by  immate- 
rial issues,  or  which  are  to  be  inferred  by  argument  from  the  judgment:  WH" 
dams  V.  WiUiams,  63  Wis.  71;  Diddneon  v.  Hoyea,  31  Conn.  417;  Church  ▼. 
Chopin,  35  Vt  223;  Crqfion  v.  Board  qf  Education  etc,  26  Ohio  St  571;  Wood- 
gate  v.  Fleet,  44  K.  Y.  1;  Biaeelly.  KeUogg,  60  Barb.  617;  Gray  v.  Dougherty^ 
25CaL  266;  Fordv.Fwd,  68  Ala.  141;  WaU$y,  Rice,  75 Id.  289;  BemeUr. 
Boime^  1  Dev.  &  B.  486;  Oarunod  v.  Oarwood,  29  CsL  515;  WHaon  ▼.  SiHpe, 


780  LsA  V.  Lka.  [M 

4G.  Greene,  551;  a  C,  61  Am. Deo.  188;  Agmno r.McSInf,  10 SmbdrndtU. 
552;  S.  C,  48  Am.  Dee.  772;  PAe&M  r.  Oardmett  43  OeL  306;  Crwn  ▼.  Bon, 
48  Iowa,  433;  S.  C,  7  Rep.  107;  iJoniy  t.  iliOf,  35  Wis.  141;  Xenii  r.  rTaOia; 
17  Pa.  St.  412;  Western  M*g  A  Mfg.  Co.  ▼.  Vvqpma  Catmel  Co.,  10  W.  Ya. 
250;  ffemy  ▼.  Dons,  13  Id.  230;  Hammer  ▼.  Potmda,  57  Ala.  348;  iStoaciuA  f. 
Par2«r,  2  Pick.  20;  Letzler  r.  £rim<M^0f<on,  24  La.  Ann.  331;  Olau  v.  IT^ee/ti^ 
34  Id.  397;  Cfilbert  v.  Thompeon,  9  Giuh.  348;  JStiij^  r.  CKom,  15  N.  H.  9; 
S.  C,  41  Am.  Dec.  675.    QnestioDS  urged  in  the  first  judgment,  and  not 
passed  upon  by  the  conrt,  may  thus  become  the  basis  of  another  suit  without 
being  defeated  by  the  plea  of  ree  judicata:  Letder  v.  HuntingiUm,  24  La.  Ann, 
331.    Facts  offered  in  evidence  to  establish  the  matter  which  is  in  issue  are 
not  themselves  in  issue  within  the  meaning  of  the  rule,  although  they  may 
be  controverted  on  the' trial:  King  v.  Chase,  15  N.  H.  9.    An  admission  con- 
tained in  the  pleadings  of  a  party  to  an  action  does  not  estop  him  from  as- 
serting the  truth  in  a  subsequent  action,  if  such  admission  was  not  matfsrial 
to  the  matters  adjudicated  in  the  forme^  suit:  Qnifton  v.  Board  qf  Education 
etc,,  26  Ohio  St.  571.     So  a  finding  by  the  conrt  without  the  issues  made  is 
unnecessary,  and  is  not  conclusive  on  the  parties  in  another  action,  in  which 
the  question  upon  which  the  finding  was  made  is  in  issue:  Pltelan  v.  Oardner^ 
43  CaL  306.    An  immaterial  issue  in  a  former  action  is  not  regarded  aa  ref 
Judicata:  Hardy  v.  Mills,  35  Wis.  141.    Thus  0.  commenced  an  action,  aided 
by  attachment,  upon  an  account  and  note,  and  asked  that,  if  the  attached 
property  sold  for  more  than  enough  to  satisfy  the  claim  in  controversy,  the 
balance  be  held  to  apply  upon  another  note  of  defendant  held  by  him.    The 
defendant  admitted  the  execution  of  the  notes,  and  claimed  damages  for  tiie 
wrongful  suing  out  of  the  attachment.    There  was  a  trial,  and  judgment  for 
defendant;  and  it  was  held,  in  a  subsequent  action  upon  the  second  note^ 
that  the  note  was  not  in  issue,  and  did  not  constitute  a  cause  of  action  in 
the  former  suit:  Crtm  v.  Boss,  48  Iowa,  433;  S.  C,  7  Rep.  107. 

In  actions  for  torts  generally,  nothing  is  oondusively  settled  by  the  verdiefc 
and  judgment  except  the  point  put  directly  in  issue:  Standi^  v.  Parker,  2 
Pick.  20.  A  judgment  accompanied  by  an  <nrder  of  sale  of  property  attached 
is  not  conclusive  that  the  property  is  exempt  from  sale:  Wilson  v.  Stripe,  4 
G.  Greene,  551;  S.  G.,  61  Am.  Dec.  138.  In  an  action  of  replevin  for  a  piano^ 
a  former  judgment  between  the  same  parties  in  an  action  of  trespass  guars 
clausum,  in  which  the  taking  away  of  the  same  piano  was  alleged  by  way  of 
aggravation,  is  not  conclusive,  as  title  to  the  piano  was  then  only  indirectly 
involved:  Cfilbert  v.  Thompson,  9  Gush.  348.  A  judgment  is  not  conclusive  as 
to  facts  which  may  be  inferred  from  it.  As  in  trespass  quare  cUiusumfregU, 
unless  entered  upon  the  plea  of  Uberum  tenementum,  it  is  not  even  admissible 
in  another  action  between  the  same  parties  or  their  privies  to  prove  title  to 
the  locus  in  quo:  Bennett  v.  Holmes,  1  Dev.  &  B.  486.  So  a  judgment  is  not 
conclusive  as  to  an  issue  not  actually  decided  or  necessarily  involved.  Thus 
in  a  suit  on  a  bond,  executed  for  the  purpose  of  obtaining  an  attachment 
against  a  partnership  by  its  firm  name,  and  conditioned,  on  failure  to  prose- 
cute the  suit  to  effect,  to  pay  the  defendants,  as  partnari»  "all  such  damages 
as  they  might  sustain  from  the  wrongful  or  vexatious  suing  out  of  sudi  at- 
tachment,** evidence  was  introduced  showing  that  the  individual  property  of 
one  of  the  partners,  of  the  value  of  more  than  three  times  the  amount  of  the 
debt  claimed  in  the  attachment*  and  more  than  the  penalty  of  the  bond,  was 
levied  on  under  the  writ;  and  it  not  appearing  for  what  purpose  the  evidenoa 
was  introduced,  or  that  its  admissibility  was  sought  to  be  limifA<l^  or  thail 
tlM  ndne  of  the  property  actually  entered  into  the  veidiot  of  tha  Juy  aa  sm, 
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element  of  damage,  otherwise  than  as  might  bo  implied  by  presumption  of 
law  from  the  facts  in  evidence,  it  was  held  that  the  recoveiy  of  the  value  of 
snob  property,  or  the  liability  of  the  defendints  for  it^  was  not  one  of  the 
Issues  actually  decided  or  neoessanly  involved  in  the  suit  on  the  attachment 
bond,  and  it  was  not,  for  this  reason,  rea  Judieata  between  the  parties;  and 
that  a  judgment  in  favor  of  the  plainti£Es  in  the  suit  on  the  bond  for  the  full 
penalty,  though  paid,  did  not  estop  the  partner  whose  property  was  levied 
on  from  claiming  it,  in  the  attachment  suit)  as  exempt:  WatU  v.  Rice,  75  Ala. 
289.  And  where  A,  a  minor  under  the  age  of  twenty-one  years,  and  over  that 
of  seventeen,  and  who,  therefore,  could  make  a  valid  will  of  personal  but 
not  of  real  estate,  made  a  will  of  both  real  and  personal  estat^  which  was 
proved  in  the  court  of  probate,  the  decree  of  the  court  was  in  these  words: 
"An  instrument,  purporting  to  be  the  last  will  of  F.  H.,  late  of  M.,  in  this 
district,  deceased,  was  presented  in  court  for  probate,  and  having  been  duly 
proved,  was  approved  snd  ordered  to  be  recorded."  No  appeal  was  ever 
taken  from  the  decree;  and  it  was  held  that  this  decree  was  not  conclusive 
as  to  the  competency  of  the  testatrix  to  make  a  will  of  real  estate;  and  that 
in  an  action  of  ejectment  brought  by  the  heirs  at  law  against  psrties  claiming 
under  a  devise  in  the  will,  evidence  was  admissible  to  show  that  the  testatrix 
was  not  twenty-one  years  of  age:  Dieknuion  v.  Hayes,  31  Conn.  417.  So,  where 
the  matter  is  merely  incidental  or  coUateraL  .  Thus  where  an  application  by 
an  executor  or  administrator  for  an  order  to  sell  decedent's  lands  for  the 
payment  of  debts  is  contested  by  the  heirs  or  devisees,  although  the  liability 
of  the  personal  representative  himself  to  the  estate  for  the  rent  of  Isnds  be- 
fore or  after  the  death  of  the  decedent  may  be  matter  of  controversy  on  the 
trial  of  such  contest,  as  affecting  the  amount  of  assets  liable  for  the  debts,  it 
is  merely  incidental  or  collateral  matter,  and  the  decree  is  not  conclusive  as 
to  that  question  on  final  settlement  of  the  administrator's  accounts:  Ford  v. 
F<yrd,  68  Ala.  141. 

A  verdict  and  judgment  are  conclusive  by  way  of  estoppel  only  as  to  facts, 
without  the  exisfcence  and  proof  or  admission  of  which  they  could  not  have 
been  rendered:  See  principal  case;  Burlen  v.  Shannon,  ante,  p.  733;  Oilberl  v. 
Tkompaon,  9  Gush.  348;  Haxdu  v.  TruesdeU,  99  Mass.  557;  Foster  v.  The 
Richard  Busteed,  100  Id.  409;  Supples  v.  Cannon,  44  Conn.  424;  Hammer  v. 
Pounds,  57  Ala.  348;  Hardy  v.  Mills,  35  Wis.  141;  Oro/Um  v.  Board  qfEdu^ 
cation  etc,,  26  Ohio  St.  571;  Heroman  v.  Louisiana  InsL  etc,  34  La.  Ann.  805; 
Woodgate  v.  Fleet,  44  N.  Y.  1.  Thus  one  against  whom  judgment  has  been 
rendered  on  a  replevin  bond  may  avail  himself  of  any  fact  which  the  defend- 
ant in  replevin  is  not  estopped  by  the  judgment  therein  to  set  up,  in  order 
to  limit  the  sum  for  which  execution  shall  equitably  issue:  Leonard  ▼.  WhU" 
mey,  109  Mass.  265.  The  judgment  of  a  justice's  court  in  favor  of  a  phy- 
sician for  professional  services  is  not  a  bar  to  an  action  by  the  defendant 
therein  against  the  plaintiff  therein  for  malpractice  in  respect  to  the  same 
services,  that  question  not  having  been  litigated  in  the  justice's  court:  Resse- 
quie  V.  Byers,  52  Wis.  650;  S.  C,  38  Am.  Rep.  775.  Contra:  Bellinger  v. 
Crwffue,  31  Barb.  534;  Blair  v.  BarOett,  76  N.  Y.  150;  S.  C,  31  Am.  Rep. 
455.  Anything  short  of  a  judgment  upon  the  facts  in  controversy  is  not  res 
Judicata,  as  where  part  of  an  executor's  final  account  has  been  reserved  for 
further  evidence:  Wadsworlh  v.  ConneU,  104  HL  369, 874.  A  verdict  and  judg- 
ment for  the  defendant,  in  an  action  at  law  for  obstructing  the  flow  of  water 
to  the  plaintiff's  mill,  on  a  plea  of  not  guilty,  and  a  spedfioation  of  defense 
denying  both  the  plaintiff's  right  and  any  ii^niy  themo^  are  no  bar  to  a  soil 
In  equity  to  reatnin  looh  obatraotioiiy  wlure  neitiMr  tiia  reoerd  nor  paral 
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•▼idfince  ahowi  the  ground  upon  which  the  yerdiot  was  rendered:  McDoweU 
▼.  Langdon,  3  Gray,  518.  If  a  claim  which  ia  the  groond  of  a  eabeeqnent 
action  waa  giren  in  evidenoe  in  the  former  action,  not  tor  the  pnrpoee  of  re- 
covering each  claim,  bat  to  rebnt  eyidenoe  on  the  part  of  the  defendant  in 
regard  to  another  claim,  the  judgment  in  the  former  action  will  not  be  a  bar 
to  the  anbeequent  action:  Badger  v.  TUeomb,  15  Pick.  409.  In  an  action  to 
procure  the  canceling  of  a  mortgage  as  having  been  paid,  the  pleadings  pat 
in  issne  the  fact  as  to  whether  anything  was  due,  bat  the  evidenoe  and  in- 
qniry  as  to  the  amoont  due  was  merely  incidental  or  collateral  to  the  direct 
issue,  it  was  determined  that  the  mortgage  was  not  paid,  and  that  the  snm 
of  12,754  was  due  thereon.  The  complaint  was  then  dismissed.  This  adju- 
dication was  held  to  be  conclusive  upon  the  parties  only  of  the  fact  that 
something  was  due,  but  not  of  the  amount:  Ccunpbdl  v.  Consalua,  25  K.  Y. 
613. 

A  former  verdict  and  judgment  in  an  action  on  the  case  for  a  nuisance  is 
not  conclusive  evidenoe  of  the  plaintiff's  right  to  recover  in  a  subsequent 
action  for  the  continuance  of  the  same  nuisance:  Parker  v.  Standiehj  3  Pick. 
288;  Bichardmm  v.  Cify  qf  Boston,  19  How.  253.    A  decree  enjoining  county 
commissioners  from  issuing  certain  bonds  made  in  an  action  to  which  the 
persons  claiming  a  right  to  them  are  not  parties,  is  no  bar  to  an  action  by 
such  parties  to  compel  the  issuance  of  those  bonds:  Atchiaon  etc  B,  B,  Co,  v. 
Commisskmera  qf  J^ereon  Co.,  12  Kan.  127.    Where  a  case  is  disposed  of  on 
judgment  upon  demurrer  to  an  answer,  and  not  upon  its  merits,  it  does  not 
constitute  a  former  adjudication:  CampbeJU  v.  Hunt,  104  Ind.  210.    So  where  a 
suit  is  discontinued  after  judgment,  it  is  not  an  estoppel  or  bar  in  any  sense: 
Lod>  V.  WUUb,  100  N.  Y.  231.     A  decision  of  a  court  of  law  upon  a  aum- 
mary  application  to  its  equity  is  not  such  a  rea  Judicata  as  to  preclude  chan- 
cery from  examining  the  question;  nor  is  chancery  concluded  where  a  new 
fact  is  disclosed  which  was  not  presented  to  the  court  of  law:  Simeon  v.  Hart, 
14  Johns.  63.    Where  the  obligee  in  a  bond  brings  an  action  upon  it  before 
its  condition  has  been  complied  with,  a  judgment  rendered  against  him  for 
that  reason  is  no  bar  to  an  action  on  the  bond  after  the  condition  is  fulfilled: 
McFarUaie  v.  Cuehman,  21  Wis.  401.     So  with  premature  suits  in  other  casea. 
A  judgment  therein  is  no  bar  to  a  second  suit  after  the  cause  of  action  ma- 
tures:  DUUnger  v.  KtUey,  84  Mo.  561;   Gray  v.  Dougherty,  25  OaL  266; 
Quackeiiinuh  v.  Ehle,  5  Barb.  469.    The  dismissal  of  an  action  of  replevin 
for  informality  in  the  replevin  bond  is  no  bar  to  a  second  action  of  replevin 
for  the  same  property  between  the  same  parties:  Morion  v.  Sweeteer,  12  Alien, 
134;  Waihridge  v.  Shaw,  1  Cash.  560.     As  to  when  judgment  in  replevin  is 
not  a  bar  to  an  action  of  trover,  see  Nickereon  v.  Califorma  Stage  Co,,  10  CSaL 
520.    For  other  illustrations  of  facts  not  ree  judicata,  see  note  to  Doty  t. 
Broum,  53  Am.  Dec.  355;  HubeH  v.  Fera,  ante,  p.  732;  Glaee  v.  WheeUe,  24 
La.  Ann.  397;  MUcMl  v.  Cook,  29  Barb.  243;  Poet  v.  SmOte,  48  Vt.   186; 
Burien  v.  Shannon,  14  Gray,  433;  Eaeiman  v.  Symonde,  108  Mass.  567;  Off- 
man  v.  Brown,  7  Smedes  &  M.  125;  Hunter  v.  Dame,  19  Ga.  413. 

A  decree  of  the  supreme  court  of  Massachusetts  dismissing^  for  want  of 
proof,  a  libel  filed  by  a  wife  against  her  husband,  after  having  left  his  hoose^ 
for  a  divorce  from  bed  and  board  for  extreme  cruelty,  is  not  conclusive  evi- 
dence of  her  having  unjustifiably  left  his  house,  in  an  action  by  a  third  per- 
son against  him  for  necessaries  furnished  his  wife:  See  principal  case;  Bmriem 
7.  Shannon,  99  Mass.  200;  S.  C,  ante,  p.  733;  Hubert  v.  Fera,  99  Mass.  196; 
B.  C,  ante,  p.  732;  Burien  v.  Shaimon,  8  Gray,  387.  Special  findings  of  fael 
h'f  a  jury,  upon  the  trial  of  issues,  are  not  oondusive  in  another  trial  of  ihm 
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aama  cause  upon  either  perty  m  to  facte  not  eeaential  to^  Although  oonsisteiit 
with,  their  general  yerdict  and  the  decree:  Burten  ▼.  8ha$monf  ante,  p.  733; 
GUbeH  ▼.  Thompson,  9  Giuh.  348;  Hav^  r.  TruetdeU,  99  Mass.  657.    Thna 
on  the  trial  of  an  action  npon  a  prominory  note,  there  were  special  findings 
in  favor  of  the  defendant  as  to  the  consideration  of  the  note,  but  the  judge 
directed  a  general  verdict  for  the  plaintiff,  on  grounds  to  which  the  defend- 
ant alleged  exceptions,  which  were  sustained.    At  the  new  trial,  the  plaintiff 
conceded  that  those  findings  n^;atived  the  only  consideration  for  the  note  on 
which  he  relied,  whereupon  the  judge  ruled  that  he  was  estopped  from  offer- 
ing evidence  of  such  consideration,  and  directed  a  verdict  for  the  defendant. 
It  was  held  that  this  ruling  was  erroneous:  See  case  last  cited.    The  actual 
bona  fidt  residence  of  either  husband  or  wife  within  a  state  will  give  to  that 
state  authority  to  determine  the  stotes  of  such  party,  and  to  pass  upon  any 
question  affecting  his  or  her  continuance  in  the  marriage  relation;  but  where 
a  husband  and  wife  are  citizens  and  residents  of  one  state,  and  either  re- 
moves into  another  state  temporarily  for  the  purpose  of  procuring  a  divorce, 
such  divorce  is  void  in  the  state  in  which  the  parties  have  a  domicile:  1  Her- 
man on  Estoppel  and  Res  Judicata,  650,  660;  Bigelow  on  Estoppel,  230;  Bur» 
fen  V.  Shannon,  1 15  Mass.  446;  Smiih  v.  SmUh,  13  Gray,  209.   It  is  well  settled 
that  a  party  defending  is  bound  to  «et  up  all  matters  which  are  strictly  mat- 
ters of  defense,  and  if  he  omits  to  do  so,  he  cannot  afterward  reUtigate  those 
same  mattters  in  a  new  action:  StoemenY.  Crtaop,  28  Ohio  St.  668;  1  Herman 
on  Estoppel  and  Res  Judicata,  sec.  229,  and  numerous  cases  there  cited;  but 
this  rule  does  not  affect  rights  arising  out  of  counterclaim  or  set-off  under  a 
statute  allowing  a  party  to  set  them  up  in  his  discretion,  under  a  penalty  for 
costs:  Stoenaen  v.  Cresop,  28  Ohio  St.  668.    Thus  a  counterclaim  which  could 
not  have  been  pleaded  as  a  defense  in  an  action  upon  a  note,  and  was  not  set 
up  as  a  counterclaim,  may  be  set  up  in  action  on  the  judgment  rendered 
against  the  defendant  on  the  note:  Dudley  v.  StUea,  32  Wis.  371. 

4.  Verdict  as  EstoppeL  — It  has  been  held  that  verdicts  or  other  findings, 
not  followed  by  a  judgment,  are  not  binding;  and  that  a  verdict  cannot 
operate  as  resjudkata,  for  not  until  judgment  does  a  matter  become  resjudU 
caia:  McReady  v.  Rogers,  1  Neb.  124;  S.  C,  93  Am.  Dec.  333;  Bigelow  on 
Estoppel,  48;  Lord  v.  Chadboume,  42  Me.  429;  S.  C,  66  Am.  Dec.  290; 
Allen  T.  Blunt,  3  Story,  746;  EsUUe  qf  Holbert,  67  CaL  257;  Wadstoorih  v. 
CormeB,  104  IlL  374;  but  there  appears  to  be  some  doubt  in  regard  to  this 
point:  Quackenbush  v.  Ehle,  6  Barb.  469;  Wood  v.  Jackson,  8  Wend.  9;  S.  G., 
22  Am.  Dec.  603.  But  even  in  cases  where  the  verdict  of  a  jury  will  be  re- 
garded as  conclusively  settling  the  facts  in  issue,  Franklin  v.  OreenSt  2  Allen, 
519,  the  verdict  wiU  not  be  regarded  as  constituting  a  legal  estoppel,  unless 
the  facts  were  in  issue  on  the  face  of  the  pleadings  in  the  first  proceeding, 
and  the  verdict  must  be  pleaded  as  an  estoppel:  Toums  v.  I^inis,  5  N.  H.  259; 
S.  C,  20  Am.  Dec.  578;  OtOram  v.  Moorewood,  3  East»  346. 

5.  Scope  qf  Estoppel  in  Second  Action — Distinction  between  Subsequent  Suits 
as  to  Causes  qf  Action — Effect  qf  Oeneral  Verdict  and  Uncertainty  as  to 
What  was  Decided  in  First  Action — Ejectment,  —The difference  between  the 
effect  of  a  judgment  as  a  bar  or  estoppel  against  the  prosecution  of  a  second 
action  upon  the  same  claim  or  demand,  and  its  effect  as  an  estoppel  in  an- 
other action  between  the  same  parties  upon  a  different  claim  or  cause  of 
action,  must  be  observed.  We  have  seen  that  in  the  former  case  the  judg- 
ment, if  rendered  upon  the  merits,  constitutes  an  absolute  bar  to  a  subsequent 
action;  that  it  is  a  finality  as  to  the  claim  or  demand  in  controvert,  oon* 
eluding  parties,  and  those  in  privity  with  them,  not  only  aa  to  eveiy  mattsr 
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which  was  oflered  and  received  to  anataan  or  defeat  the  daixn  or  ^^i^»^^,  bal 
«8  to  any  other  admiasible  matter  which  might  have  been  offerad  iat  that 
purpose.  But  where  the  second  action  between  the  same  parties  is  upon  a 
different  claim  or  demand,  the  judgment  in  the  prior  action  operates  as  an 
estoppel  only  as  to  those  matters  in  issue  or  points  oontroTerted,  upon  the 
determination  of  which  the  finding  or  verdict  was  rendered.  In  oiJier  worde» 
the  estoppel  of  a  former  adjudication  will  only  extend  aa  far  as  the  subject- 
matter  in  the  second  action  is  substantially  the  same  as  the  first.  It  oper^ 
ates  only  upon  the  matter  actually  at  issue  and  determined  in  the  original 
Action.  It  may,  therefore,  be  conclusive  on  some  points,  while  leaving  others 
open  to  controversy:  CromweU  v.  County  qf  Bac^  94  U.  S.  351;  Doom  v. 
Brown,  94  Id.  423;  McKimeh  v.  MeKMek,  6  Humph.  74;  Vamghan  r.  Mor- 
fison,  66  N.  H.  680;  Ooodenow  v.  Litchjidd,  59  Iowa,  226;  Foye  v.  Paltk,  13S 
Mass.  110,  111;  Bernard  v.  CUy  qfHoboben,  27  N.  J.  L.  412;  BwnoeU  v.  Can- 
naday,  3  Jones,  165;  Rogers  v.  BatcUff,  3  Id.  225.  Thus  a  former  suit  be- 
tween the  same  parties,  and  for  the  same  property,  will  have  no  effect  upon 
a  new  suit  based  on  a  subsequently  acquired  title:  Woodbndffe  v.  Bamning, 
14  Ohio  St.  328;  MeKiseiek  v.  MeKiasieh,  6  Humph.  74;  Unhertify  v.  MauUaby, 
^  Jones  Eq.  2il. 

In  an  action  against  a  county  in  Iowa  upon  certain  interest  coupons  origi- 
nally attached  to  bonds  issued  by  the  county  for  the  erection  of  a  court- 
house, it  was  found  and  determined  that  the  bonds  were  void  as  against  the 
county  in  the  hands  of  parties  who  did  not  acquire  them  before  maturity  Cor 
value;  and  inasmuch  as  the  plaintiff  in  that  action  had  not  proved  that  he 
had  given  such  value,  it  was  adjudged  that  he  was  not  entitled  to  recover. 
Upon  these  facts,  it  was  held  that  the  judgment  did  not  estop  the  plaintift 
holding  other  bonds  of  the  same  series,  and  other  coupons  attached  to  the 
same  bonds  as  the  coupons  in  the  original  action,  from  showing,  in  a  seoaud 
action  against  the  county,  that  he  acquired  such  other  bonds  and  coupons  for 
value  before  maturity;  and  that  the  finding  in  one  action  that  the  plaintiff 
therein  is  the  holder  and  owner  of  certain  coupons  in  suit  does  not  estop  the 
defendant  from  showing,  in  another  action,  that  such  plaintiff  prosecuted  the 
first  action  for  the  use  and  benefit  of  the  plaintiff  in  iLe  second  action.  The 
finding  only  establishes  the  fact  that  such  plaintiff  held  the  legal  title  to  tiie 
coupons,  which  was  sufficient  for  the  purpose  of  the  action,  and  was  not  in- 
consistent with  an  equitable  and  beneficial  interest  in  another:  CromweU  v. 
County  qfSac,  94  U.  S.  359.  So  the  omission  of  indorsers  on  a  series  of  notes, 
transferred  to  the  holder  in  settlement  of  their  own  note  held  by  him,  upon 
a  written  agreement  that  they  should  not  be  held  liable  on  their  indorsement, 
to  set  up  the  agreement  as  a  defense  to  an  action  against  them,  brought  by 
the  holder  on  two  of  the  notes,  does  not  preclude  them  from  setting  up  the 
agreement  in  a  second  action  by  the  holder  on  others  of  the  same  series  of 
notes.  The  judgment  in  the  original  action  does  not  operate  as  an  estoppel 
against  showing  the  existence  and  validity  of  the  agreement  in  the  second 
action :  Davis  v.  Broum,  94  Id.  423.  So  a  former  suit  between  the  parties  is  no 
bar  to  a  second  action  for  the  same  demand,  even  where  the  validity  of  the 
plaintiff's  claim  was  not  passed  upon  in  the  former  suit:  Qyaebenbmsh  v.  .£U% 
5  Barb.  469.  So  where  cue  action  was  at  law  and  the  other  in  equity,  the 
former  judgment  is  conclusive  only  upon  those  issues  which  were  actually  tried 
and  determined:  McDowell  v.  Langdon,  3  Gray,  513.  Aa  to  how  far  a  prior 
Judgment  in  trespass  or  in  ejectment  is  conclusive  as  to  the  title,  or  aa  to  the 
same  matter  tried,  in  a  subsequent  action  of  ejectQMat^  aae  OrodbeU  t.  Latk 
^rook,  17  Am.  Deo.  98;  Bkdon  v.  MclldU,WUL  316;  Wtmikkw.  Unttmm^ 
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76  U.  7879  note  771}  Bftmtif  t.  Hobim,  1  Par,  k  K  486;  Bmimv.  Gbn^»  16 
lOoh.  106|  OaperttM  ▼.  SehnUU,  26  CSd.  479;  ^unptS  ▼.  Cofmadc^,  3  Jonai^ 
166;  i7ary«0  ▼.  ^NNfmon,  12  Ind.  629;  Parker  ▼.  J^oCcWm,  25  Conn.  321;  iSfto- 
WM  ▼.  ffvgkM,  31  Pa.  St.  881;  Bogerw  v.  Baie^f,  8  Jones,  226;  extended  note 
to  Caperitm  ▼.  Sckmiditt  85  Ahl  Deo.  208-211,  on  the  oondnaiveneea  of  a  jndg* 
ment  in  ejectment. 

It  eeeme  that  a  Judgment  for  the  plainti£^  in  inch  oaBoa,  npon  the  plea  of 
the  general  iisne,  ie  oondnaive  only  of  each  title  as  the  plaintiff  was  bound 
to  prove:  Parker  r.  JTiolcUsM^  26  Conn.  321;  or  only  so  far  as  the  ooort  was 
bound  to  determine  the  issue  of  title  in  order  to  render  judgment  in  the  case: 
HarguB  v.  Qoodmam^  12  Ind.  629.  As  to  effect  of  general  verdict  where  a 
case  involving  two  or  more  issues  is  submitted  to  the  jury,  with  evidence 
tending  to  support  them  all,  see  WhiU  v.  Simonds,  33  Vt.  178;  S.  C,  78  Ahl 
Dea  620.  As  to  effect  of  verdict  allowing  defendant  a  specified  number  of 
his  causes  of  action,  but  saying  nothing  as  to  the  others,  see  WitUck  v.  TVtnm, 
27  Ala.  662;  S.  C,  62  Am.  Dec.  778.  A  verdict  in  an  action  of  detinue  againat 
the  plaintiff,  on  the  plea  of  rum  detmet,  is  not  sufficient  evidence  in  another 
suit  to  show  that  the  plaintiff  did  not  have  title  to  the  thing  demanded:  Long 
V.  BoMtffos,  2  Ired.  290.  The  record  of  a  former  suit  between  the  parties,  in 
which  the  declaration  consisted  of  a  special  count  and  the  common  money 
oounts,  and  where  there  was  a  general  verdict  on  the  entire  declaration,  can- 
not be  given  in  evidence  as  an  estoppel  in  a  second  suit  funded  on  the  special 
oount;  for  the  verdict  may  have  been  rendered  on  the  common  counts.  And 
this  rule  is  not  varied  by  the  circumstance  that  after  the  verdict  was  ren- 
dered the  court  directed  judgment  to  be  entered  for  the  plaintifls  on  the 
first  count  in  the  declaration,  being  the  special  count:  WaaldngUm  etc  Ckk  v. 
SickUe,  24  How.  344. 

6.  Proqf  in  Second  Actum.  — The  judgment  of  a  court  of  competent  juris- 
diction, upon  a  question  directly  involved  in  one  suit,  is  conclusive  as  to  that 
queation  in  another  suit  between  the  same  parties;  but  to  this  operation  of 
the  judgment,  it  must  appear,  either  upon  the  face  of  the  record  or  be  shown 
by  extrinsic  evidence,  that  the  precise  question  was  raised  and  determined 
in  the  former  suit:  Ru88dl  v.  Place,  94  U.  S.  606;  TuU  v.  Price^  7  Mo.  App. 
194;  Gray  v.  Dmgherty,  25  Cal.  266;  Cook  v.  Burnley,  45  Tex.  97,  117;  BiaeeU 
V.  KeUogg,  60  Barb.  617;  Indianapolis  etc,  Ji.  JR.  Co.  v.  Clark,  21  Ind.  150; 
OarroU  v.  Johnson,  11  Gill  A.  J.  173;  S.  C,  35  Am.  Dec.  272,  note  276;  St^ 
plee  V.  Cannon,  44  Conn.  424;  Ooodenow  v.  Litchfield,  59  Iowa,  226;  note  to 
€hiest  V.  Warren,  26  Eng.  L.  &  £q.  383;  Oriffin  v.  Seymour,  15  Iowa,  30;  Tay- 
hr  V.  Duslin,  43  N.  H.  493;  Perry  v.  Lewis,  49  Miss.  443;  Lores  Lessee  v. 
Trrnnan,  10  Ohio  St.  45;  Agnew  v.  McElroy,  10  Smedcs  &  M.  552;  S.  C,  48 
Am.  Dec  772;  McCaU  v.  Jones,  72  Ala.  368.  When  this  appears  on  the  face 
of  the  proceedings  in  the  former  action,  the  mere  production  of  the  record 
will  be  enough;  for  if  the  record  shows  that  the  claim  was  not  tried,  sub- 
mitted, and  determined,  no  other  proof  is  necessary.  If  the  record  does 
show  that  the  matter  waa  determined,  that  ends  it;  for  a  judgment  record 
which  is  responsive  to  the  issues  neoeesarily  involved  cannot  be  controlled 
by  proof  of  what  waa  or  was  not  decided:  Bwnoell  v.  Knight,  51  Barb.  267; 
Armstrong  v.  City  qfBL  Limis,  69  Ma  309;  Cook  v.  Burnley,  45  Tex.  97;  Chra§ 
▼.  DoH^Aer^,  25  GaL  286;  Trinmkr  v.  Tkampmm,  19  S.  C.  247. 

If  there  be  any  uncertainty  in  the  reoord  as  to  what  waa  actually  tried  and 
determined  in  the  farmer  suit^  — aa,  for  example^  where  several  distinct  mat- 
ters were^  or  ought  to  have  been,  litigated,  upon  one  or  more  of  which  the 
Jndgmsnt  waa  x«ndarad» — tha  whole  aol^aet-matter  of  the  action  will  be  at 
Am.  Dm.  Yob  XOYI-M 
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■1]^  HM  4pMi  to  ft  hbw  ooptwitiflOy  milcM  this  vBOfirteiiitjr  bo  loiuovod  %!^ 
eztrimie  oHdnoo  oliowiiig  tho  preeiM  pomt  inrolved  and  dotenniiied:  AmoiC 
T.  Pfaee,  M  U.  &  006;  Oookr.  BrniUe^,  45  Tex.  97;  UcDomOL  r.  /;ait0ilfl«.  S 
Gray,  513;  Ckrimum  ▼.  iJarmaiiy  29  Gmtt.  494;  iXunier  r.  ShoBm^  22  K.  B. 
277;  Co&0ef/  ▼.  ^faiUey,  1  Abb.  App.  40a    To  q^ly  tho  jiidgment»  and  fpm 
effect  to  tho  odjudiotian  actoally  madop  whea  tho  record  leavea  tiie  osMv 
in  doubt*  extnnsie  eridenoo  by  parol  is  adnuMiblo:  Rut&dl  ▼.  Place,  M  U.  & 
506;  CookY.  BwnUe^,  4S  Tex.  97,  116;  Ora^r.  Dtmffherty,  »  (M.  2d6;  ff^d 
V.  Hood,  110  Man.  468;  DmUeq^r.  Oliddm,  84  Mo.  517;  Bwriem  t.  ffhtmum^ 
14  Gray,  438;  Perlte  r.  Porier,  10  Allen,  22;  WaMtgUm  tie,  Co.  y,  SkUm, 
24  How.  844;  PrttUm  ▼.  Peefa^  EL  B.  ft  E.  845;  Potae  ▼.  Sekeneetatfy  hu^  Cb, 
12R.  L  440;  Poi^t.  ^mtfie,  48  Vt  185;  iitexmf  ▼.  PoUtiu,  35 Id.  530;  Lam^ 
renee  ▼.  Oaboi,  9  Jonoo  ft  &  184;  ^wrwea  ▼.  iTn^  51  Barb.  267;  Lcmg  t. 
BaugoM,  2  Ired.  290;  ^iffefi  ▼.  KOhffg,  60  Barb.  617;    fTood  ▼.  Faut^  6i 
Biich.  185;  JleDoweff  ▼.  Xawgdoa,  8  Gray,  513;  Do^  v.  ^rown,  4  K.  T.  71; 
8.  C,  03  Am.  Dec  860,  nnmerooa  caaea  cited  in  note  thereto  356;  Dawk  ▼• 
Taieot,  14  Barb.  611;  Wrif^  ▼.  Saiidmry,  46  Ma  26;  7to<  ▼.  PrioB,  7  Ma. 
App.  194;  Bmary  t.  Powfer,  39  Me.  326;  &  C,  63  Am.  Dec  627;  WUU  t. 
OAoM,  128  Maaa.  158;  Oray  ▼.  Hodgt^  50  Ga.  262;  Braditreel  ▼.  ^ijjIimk  /«a 
Co.,  3  Snm.  600;  IndtmiaipoS»  efc.  R.  R.  Co.  ▼.  C&ir£,  21  Ind.  150;  Stndim' 
T.  BfOltr,  17  Ala.  733;  HTinmcifc  v.  Underwood,  3  Head,  238;  &  C,  75  Am. 
Dec  767;  Crwn  ▼.  JBber,  48  Iowa,  433;  S.  C,  7  Hep.  107;  Chruman  r.  ZTar- 
maa,  29  Gratt.  494;  PerlsMU  v.  Walker,  19  Vt.  144;  Dohm  ▼.  Snnffn,  94  U.  & 
423.    The  statement  of  the  case  and  the  opinion  of  the  conrt  printed  in  the 
anthorized  reports  are  also  admissible  to  show  the  ground  upon  which  a  de- 
cree was  rendered,  if  the  record  in  the  case  does  not:  Hood  ▼.  Hood,  110  Masa 
463.    So  if  the  pleadings  in  the  former  action  do  not  alone  show  npon  what 
groond  the  judgment  was  based,  this  may  be  shown  by  parol  eridenoe:  IfUii 
V.  Cham,  128 Id.  158;  DaoisY.  ^nwm,  94U.  &  423. 

If  the  record,  therefore,  contains  no  intimation  as  to  whether  a  matter 
oonsidered  and  determined  in  a  former  soit,  or  as  to  whether  it  was  not 
sidered,  it  is  incombent  npon  him  who  alleges  such  omission,  or  that  the 
question  has  been  settled  by  the  former  judgment  to  support  his  all^;atioa 
by  proof  tUhmdo.  A  party  may  prove  by  parol  that  his  daim  or  demand  waa 
not  litigated  in  the  first  action,  and  hence  that  it  was  not  oorered  by  tfaa 
judgment;  as  where  there  were  several  distinct  demands  at  issno  in  the  foroMr 
action:  Paine  v.  Schenectady  Ins,  Co,,  12  R.  I.  440;  Cook  v.  Burnley,  43  Tex. 
97;  Agnew  ▼.  McEWoy,  10  Smedes  ft  M.  552;  S.  C,  48  Am.  Dec.  772;  Dam 
V.  Takot,  14  Barb.  611;  PhiUipe  v.  Berick,  IG  Johns.  137;  Ruuell  v.  Place,  94 
U.  &  606;  BurweU  v.  Kniglii,  51  Barb.  267.  The  burden  is  upon  him  who 
alleges  an  estoppel,  and  upon  the  plaintiff  in  a  second  action  between  the 
same  parties  to  show  that  the  second  action  is  for  a  different  canso  of  actioa: 
Dearie  ▼.  Taleot,  14  Id.  611;  Cumminga  v.  Colgrove,  25  Pa.  St.  150;  White  v. 
Sinumde,  33  Vt  178;  S.  O.,  78  Am.  Dec  620.  But  a  plaintiff  who  brings  a 
second  caose  of  action  must  not  leave  it  to  nice  investigation  to  see  whether 
the  two  oanses  of  action  are  the  same;  he  ought  to  show  beyond  all  oontr^ 
versy  that  the  second  is  a  diffBrent  cause  of  action  from  the  first,  in  which  he 
failed:  Agnew  ▼.  MdSlroy,  10  Smedeo  ft  M.  552;  S.  C,  48  Am.  Dec  772. 
Parol  evidence  may,  and  in  most  cases  must,  be  resorted  to,  to  asoertaia 
whether  oertain  items  were  included  in  a  judgment,  in  an  action  of  book-ao- 
count:  Poff  v.  SnUUe,  48  Vt  185.  While  the  evidence  of  a  juror  is  admissi- 
ble to  show  the  identity  of  the  snbject-matter  in  different  actions,  it  cannot 
be  reoaiTod  to  contradict  the  record:  Stojplekm  v.  King,  40  Iowa,  278;  bal 
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vnder  an  iamM  of  lonner  adjndioation,  while  parol  eridonoe  la  admlaaible  to 
remore  nnoertaintiaa  aa  to  what  was  decided,  thia  rale  doea  not  extend  so  Car 
aa  to  ahow  what  action  waa  taken  by  the  jury,  or  what  m&ttera  were  oonaid- 
ered  by  them:  Orum  v.  Bou,  48  Id.  433.  The  tme  test  in  former  reooverj 
is,  whether  the  aame  cause  of  action  was  litigated  and  adjndicated  in  the 
former  soit.  The  form  of  action  may  be  different,  but  the  grieranoe  and 
wrong  complained  of  mnst  be  the  same  in  both  suits:  Perry  v.  Lewis,  49  Miss. 
443;  Agn£w  ▼.  McBlroy,  10  Smedes  A,  M.  552;  S.  C,  48  Am.  Dec.  772;  Chod- 
enow  T.  LUehfield,  59  Iowa,  226;  Day  v.  VaUeUe,  25  Ind.  42;  Doty  ▼.  Brown, ' 
4  N.  Y.  71;  8.  C,  53  Am.  Dec  350;  AUomey-Oeneral  ▼.  Ckieago  etc  R.  R. 
Co.,  112  UL  520,  539.  When  this  is  so,  the  bar  or  estoppel  of  the  Judgment 
in  the  former  action  is  complete:  See  same  oases.  A  common  test  in  deter- 
mining whether  the  former  action  waa  for  the  same  cause  has  been,  whether 
the  action  would  be  supported  by,  and  would  necessarily  require,  exactly  the 
aame  evidence:  See  note  to  Ouest  v.  Warren,  26  Eng.  L.  &  Eq.  383. 

Where  the  extrinaie  proof,  above  referred  to,  of  the  identity  of  the  cauae 
of  action  ia  such  that  the  court  must  submit  the  question  to  the  jury  as  a 
matter  of  fact,  any  other  matters  in  defense  or  support  of  the  second  action, 
aa  the  case  may  be,  should  be  admitted  on  the  trial,  upon  proper  instruc- 
tions: Packet  C&mpamy  v.  Sickles,  5  Wall.  580;  compare  Shc^fer  v.  StonebraJxr, 
4  Gill  &  J.  345;  Keene  v.  Clarke,  5  Robt.  38.  As  to  when  the  record  of  a 
judgment  rendered  in  another  state  may  be  contradicted  as  to  facts  neces- 
sary to  give  the  court  jurisdiction,  especially  in  divorce  cases,  see  People  v. 
DaweO,  25  Mich.  247;  S.  C,  12  Am.  Rep.  260,  note  274;  note  to  Dunlap  v. 
Cody,  7  Id.  136;  Marx  v.  Fore,  61  Mo.  69;  S.  C,  11  Am.  Rep.  432;  Prosser 
▼.  Warner,  47  Vt.  132;  Sewall  v.  Sewall,  122  Mass.  156;  S.  C,  23  Am.  Rep. 
299;  Shannon  V,  Shannon,  4  Allen,  134;  Folger  v.  Columbian  Ins,  Co.,  ante,  p. 
747,  extended  note  to  Tolen  v.  Tolen,  21  Am.  Dec.  747-752,  on  effect  of 
foreign  divorce;  note  to  Harteau  v.  Ifarteau,  25  Id.  377;  Hood  v.  //o<x/,  1 1 
Allen,  196;  S.  C,  87  Am.  Dec.  709;  extended  note  to  Lazier  v.  Wetftcott,  82 
Id.  411-414,  on  authentication  of  foreign  judgment.  A  set-off  pleaded  in  a 
former  action  will  not  be  treated  as  a  matter  adjudicated  if  ib  does  not  ap- 
pear to  have  been  put  in  evidence  or  allowed:  GarroU  v.  Jolmson,- 11  Gill  &  J. 
173;  S.  G.,  35  Am.  Dec.  272.  If,  upon  the  face  of  a  record,  anything  is  left 
to  conjecture  as  to  what  was  necessarily  involved  and  decided,  there  is  no 
estoppel  in  it  when  pleaded,  and  nothing  conclusive  in  it  when  offered  as  evi- 
dence. Thus  in  an  action  at  law  for  damages  for  the  infringement  of  a 
patent  for  an  alleged  new  and  useful  improvement  in  the  preparation  of 
leather,  which  patent  contained  two  claims,  one  for  the  use  of  fat  liquor 
generally  in  the  treatment  of  leather,  and  the  other  for  a  process  of  treating 
bark-tanned  lamb  or  sheep  skin  by  means  of  a  compoimd  composed  and  ap- 
plied in  a  paticular  manner,  the  declaration  alleged,  as  the  infringement 
oomplained  of,  that  the  defendants  had  made  and  used  the  invention,  and 
caused  others  to  make  and  use  it,  without  averring'whether  such  infringe- 
ment consisted  in  the  simple  use  of  fat  liquor  in  the  treatment  of  leather,  or  / 
in  the  use  of  the  process  specified;  and  it  was  held  that  the  judgment  re- 
oovered  in  the  action  did  not  estop  the  defendant  in  a  suit  in  equity  by  the 
same  plaintiff,  for  an  injunction  and  an  accounting  for  gains  and  profits,  from 
contesting  the  validity  of  the  patent,  it  not  appearing  by  the  record,  and  not 
being  shown  by  extrinsic  evidence,  upon  which  claim  the  recovery  was  had. 
The  validity  of  the  patent  was  not  necessarily  involved,  except  with  respect 
to  the  claim  which  was  the  basis  of  the  recovery.  A  patent  may  be  valid  aa 
to  a  aingle  claim,  and  invalid  aa  to  the  othersx  Russell  v.  Pla€€,  04  U.  S.  606. 


nS  Lea  v.  Ima^ 


With  nqpMl  to  «»•  «f  ilM  iiiftttm  d&woMtd  aIiof%  tt  WM  Mil  lij  FiflU, 
J.,  in  J^v.  PakK  182 Mah.  110^  in,  "that  the  dEset  of  •  lonnar  jndg- 
maikt,  if  «iich  JndgnMnt  ib  admiiwWft  in  evidenoe  under  th«  plmding^  emool 
depend  upon  tiiefonn  of  the  pleading!.   If  the  jadgmentbeafactreliAd  vpoe 
in  avoidance  of  the  aetion,  it  most  be  set  forth  in  the  answer.    Soch  a  ja4g« 
ment  of  a  peculiar  nature  is  a  discharge  in  bankmptiqr  or  insblTeocy.    Bat  if 
the  judgment  be  an  adjndioatioQ  between  the  same  parties,  and  againat  tlw 
plaintiff,  of  iasoee  whiidi  tend  directly  to  disproTO  the  allegations  oasLtained 
in  the  declaration,  then  it  is  admissible  in  evidence  under  an  answer  denying 
those  allegatians.    A  former  judgment^  if  rendered  upon  the  merits*  eonsli- 
tntes  an  abaolnte  bar  to  a  subsequent  action  for  the  same  cause  of  action  be- 
tween the  same  parties.    The  parties  are  concluded  by  the  judgnwmt^  not 
only  npon  all  the  issues  which  were  actually  tried,  but  upon  all  issoea  whiGh 
might  have  been  tried  in  the  former  action;  so  that  a  new  action  for  the 
same  cause  of  action,  between  the  same  parties,  cannot  be  maintainod  or  de- 
fended on  grounds  which  might  have  been  tried  and  determined  in  the 
former  action.    But  when  the  second  action  between  the  same  parties  Is 
apcn  a  diffisrent  cause  of  action  from  the  first,  then  the  judgment  in  the 
former  actum  is  oonclusiTe  only  npon  those  issues  which  were  aotaally  toed 
and  determined.    What  these  issues  were  may  appear  from  the  record,  «r 
may  not;  but  when  extrinsic  evidence  is  necessary  in  order  to  determine 
what  issues  were  actually  tried  and  determined,  or  to  determine  the  identity 
of  the  parties  or  of  the  subject-matter,  such  evidence  must  be  submitted  to 
the  jury,  with  appropriate  instructions;  and  only  such  issues  as  they  find  by 
evidence  to  have  been  actually  tried  and  determined,  and  on  which  the  judg- 
ment was  rendered,  or  such  issues  as  by  reasoning  are  essential  to  and  neces- 
sarily involved  in  the  former  verdict  and  judgment,  are  to  be  considered  as 
conclusively  determined  between  the  parties.    It  may  be  that  in  the  former 
action  there  were  distinct  defenses,  or  distinct  grounds,  on  which  it  might 
have  been  maintained,  and  that  evidence  was  introduced  and  submitted  to 
the  jury  on  more  than  one  issue,  and  that  a  general  verdict  was  returned  on 
which  judgment  was  entered;  so  that  it  becomes  impossible  to  determine,  in 
a  subsequent  action,  either  by  reasoning  or  by  evidence,  what  issuea  were 
actually  tried  and  determined  in  the  former  action  '*:  Citing  the  principal 
ease;  ^tir2ai  v.  Shannon,  99  Mass.  200,  ante,  p.  733;  Hawks  v.  Tnusdell,  99 
Id.  657;  Cromweil  v.  CowOy  qf  Sac,  94  U.  S.  351.    That  judgment  estoppel 
extends  only  to  facts  and  matters  in  Ibsuc  and  decided,  see  Freeman  on 
JndgmentSy  sees.  267,  25a 
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AawsT,  koowiedge  of ,  is  knowledge  of  the  prindpa],  64. 

Aflsraim  FOB  Cbbditobs  acquires  no  rights  superior  to  those  o(  hli  ■» 

rignon,  158. 
A.T7cnoN  Sales,  agency  of  anctioneery  270. 

agent  has  no  general  authority  to  make,  265. 

associations  formed  to  bid  at^  when  lawful,  269. 

auctioneer  has  no  authority  to  bind  an  administrator  peraoo^y,  S6i» 

auctioneer  is  agent  for  both  parties,  270. 

auctioneer,  powers  of,  264. 

bidders,  combinations  of,  when  unlawful,  267. 

bidders,  refusing  to  pay,  remedies  against*  266. 

bids,  auctioneer's  discretion  to  refuse,  265. 

bids  may  be  withdrawn  until  fall  of  the  hammer,  265. 

bids  of  incompetent  persons,  265. 

bids  of  irresponsible  persons,  265. 

competition  at,  devices  and  combinations  to  stifle,  268. 

delegation  of  auctioneer's  authority,  265. 

fraud  in,  as  a  ground  for  vacating,  268. 

memorandum  of  authority  of  auctioneer  to  make,  271. 

of  goods  of  one  person  when  the  goods  of  another  are  advertiaedt  266^ 

price,  action  for,  may  be  in  name  of  auctioneer,  266 

price,  owner  may  prescribe  a  minimum,  265. 

puffers  and  fraudulent  bidders,  rules  for  excluding,  264. 

puffers,  employment  of,  is  illegal,  266. 

representations  made  at  sale,  conflict  between  and  the  advertiBemmi^ 
264. 

representations  of  auctioneer,  vendor  not  bound  by,  264. 

rules  of  bidding,  auctioneer  may  prescribe,  264. 

Tacatinp[,  causes  for,  268. 

Tender,  agent  may  bid  for,  265. 

vendor,  bidding  on  behalf  of,  to  what  extent  proper,  268. 

Tender,  name  of,  must  be  disclosed,  or  auctioneer  is  pesMmally  liable^ 
266,271. 

Tender,  right  of,  to  fix  a  minimum  price,  264. 

withdrawal  of  bid,  265. 

withdrawal  of  property,  265. 

without  reserve,  vendor  must  not  bid  at,  267. 

Bam,  check  on,  cases  holding  that  it  operates  as  an  equitable  aeiignininl^ 

134. 

78» 
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Bavk,  eheok  OfDt  cLom  not  operate  as  an  auignnient^  133»  134. 
check  on,  drawer  cannot  maintain  action  for  dishonor  of,  132L 
check  on,  holder  cannot  maintain  action  against  bank  thereeii,  ISl^  m 
check  on,  obligation  of,  is  not  to  holder  of  check  bat  to  drawer^  13B. 
duty  to  know  signatores  of  its  customers,  667. 
forged  check,  bank  paying,  when  must  bear  the  loss,  667. 

Chattil  Mobtoaob  covering  future  acquisitions,  65. 

unrecorded,  actual  notice  of,  64. 
Common  Cabrzxb,  liability  of,  is  conflned  to  its  own  route,  514. 
CoMMinnTT  Propkbtt,  recitals  in  deed  are  not  oondusive  for  or  ■gaf»s^ 

422-424. 
CoNTRAOTS,  effects  of  war  upon,  625-630. 
Cqbpobations,  dissolution  of,  discretion  of  courts  in  declaring,  757. 

dissolution  of,  equity  cannot  declare,  756,  757. 

dissolution  of,  for  misuser  or  non-user  of  franchise,  757. 

dissolution  of,  must  be  accomplished  in  the  manner  prescribed  hj  law. 
766. 

dissolution  of,  must  be  by  proceedings  at  law,  756. 

dissolution  of,  not  effected  by  vote  of  stockholders,  758L 

dissolution  of,  not  effected  by  surrender  of  franchise^  755. 

earnings,  while  undivided,  are  regarded  as  capital,  713. 

foreign,  conditions  which  may  be  imposed  on,  341. 

foreign,  have  no  legal  existence  in  other  states,  338. 

foreign,  not  entitled  to  privileges  of  citizens  of  other  states,  34QL 

foreign,  power  to  impose  conditions  upon,  338. 

foreign,  revoking  permission  to  do  business  in  the  state^  844. 

foreign,  retaliatory  legislation  concerning,  345. 

foreign,  taxation  of,  720. 

forfeiture  must  be  judicially  declared,  756. 

forfeiture  not  deckured,  except  in  dear  cases,  757. 

franchise  of,  how  may  be  annulled,  765. 

franchise,  taxation  of,  720. 

income,  dividends,  when  regarded  as,  713. 

quo  warranto  against,  767. 

receiver  of,  appointed  in  another  state,  766. 

statutes  regarding  dissolution  of,  758. 

statutes  reserving  right  to  repeal  or  amend  charter  of,  26i. 
Criminal  Law,  embezzlement  distinguished  from  larceny,  769l 

extortion,  averments  in  indictment  for,  195. 

extortion,  corrupt  motive  is  essential  to,  194. 

extortion  can  be  committed  only  by  an  official,  194. 

extortion  defined,  193. 

extortion,  essence  of  the  offense,  194. 

extortion,  fees,  taking  excessive,  196. 

extortion,  indictment  for,  194,  195. 

extortion,  punishment  of,  194. 

extortion,  taking  under  color  of  office  is  ewential  to  tiM  off—i^  1§L 

extortion,  usage  is  no  excuse  for,  195. 

extortion,  voluntary  payment  cannot  be^  194^ 

extortion,  who  may  commit,  194. 

Damaobb,  enhanced  by  neglect  of  the  party  injured,  37S. 
for  eviction,  may  include  injury  to  feelings,  762. 
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DAMAon^  km  of  pfofiti^  878. 

Bpecalative,  878. 
Dkad  Body,  right  of  property  in,  762. 
Duds,  registration  of  unacknowledged,  258. 
PinNiTiON  of  alien  enemy,  62i. 

of  extortion,  193. 

of  focts  and  matters  in  iasne,  777-783. 

Bmbezzlxmsmt,  distingaished  from  laroeny,  7891 
Shxbit,  Alisn,  agenoy,  oontraets  o^  by,  and  witi^  8S8L 

oontracts  with,  620. 

oonreyanoM  by,  627. 

intercourse  with,  whan  nnlawfol,  828. 

plea  of,  832. 

ransom,  oontraeti  fort  ^28. 

suits  against^  824. 

suits  by,  63a 

who  is  an,  824^  828. 

See  Wab. 

SquTTT,  power  of^  to  dinolf*  oorpcmtioiu^  768. 

BiiOPFBL  by  Judgment,  741,  775-783. 

to  deny  constitutionality  of  law,  357. 

to  deny  oompeteni^  to  contract  mairiage^  215. 

to  deny  marriage  as  between  the  parties  and  their  reptessntatifSb  214 

to  deny  marriage  as  against  third  persons^  214. 

See  JUDGMIMT. 

ExBOunoK,  levy,  validity  o^  65. 
XzTOsnoN.    See  Cbimdc al  Law. 

Tom,  lisbility  for  setting;  on  one's  own  land,  848l 

liability  of  railroad  for  setting,  849. 
FoBOXBT,  what  is,  184. 

OABiiisHiairr,  debt  mnst  be  due  absohitely,  731. 

check  of  third  person,  whether  may  be  reaohed  by,  731. 

HomTXAD^  abandonment  by  wife  of  her  husband  may  dsstroj  her  right  to^ 

414. 
non-resident  children  or  widow,  right  to^  412-414. 
widow's  right  to,  depends  on  domicile  of  husband,  414 
HvnAHD  AND  Wivi,  community  property,  presumptions  in  favor  o^  423. 
eommunity  property,  recitals  in  deed  are  not  oondusiTS  for  or  against^ 

423. 
domioile  of  husband  draws  to  it  that  of  wife,  414. 
duty  of  husband  to  furnish  burial  for  wife,  671. 
homestead  rights  of  non-resident  wife,  412-414. 
liability  of  husband  to  person  who  furnishes  burial  or  other  nrifinssitj 

for  wife,  671. 
non-resident  wife,  right  of,  to  property  acquired  by  husband,  413. 
of  consideration  in  deed  to  wife  creates  presumption  of 

munity  property,  423. 

in  deed  to  wife  respecting  the  origin  or  nature  of  the 

tion,424. 
recital  in  deed  that  property  is  wife's  sepsrate  estate,  424. 
•eparate  estate,  deed  to  wife  may  be  shown  by  parol  to  convey,  421. 
•eparate  estate,  presumption  is  against^  423. 
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Ihfabt,  cue  ezaoiad  6^  68S. 

Ihjubt  to  FtMLXKOS,  as  elamaat  of  iamMgjm^  768. 

Lrjuvenov  against  ireapaaB»  608. 

to  protect  trade  secret^  669. 
iNmuemB,  for  what  amount  and  kind  of  gooda  aanraimbli^  ttU 

is  inanrer  of  goods,  390. 

traveler,  when  ceases  to  be  a  goest^  S30L 
iHsmuvoi,  action  by  one  for  wbosa  bensAt  it  waa  made^  724. 

for  benefit  of  third  psison,  cannot  be  aarfgned  wittiont  aaaaaft  mi 
fidaiy,  724. 
In siTBAN cs  OoMFAKT,  agent  fining  blanka  ia  not  agsnl  of  asMaJ,  7SL 

agents  notice  to»  when  btnda  priaeipaly  79L 

agent»  power  of,  to  waive  conditional  113^ 

general  agent»  powers  o^  113. 

general  agent»  who  is,  113. 

local  agent,  anthority  of,  113. 

waiver  of  conditions  by  agent,  72,  111,  113. 
In  wuBTtoxtf  nnpatsntsd,  protection  o^  in  equity,  669* 


JuwmmT  ERromL,  admissionaBot  matsrial  donot  bsgnsse  rmjmikatm^  7HL 
arising  from  technical  defects  or  temporary  diaabilitiea^  778. 
collateral  issues  and  findinga,  742. 
condemnation  of  ▼easel  by  default,  778. 
constmotion  of  statate  is  notr  concladed  by,  776w 
decisions  on  motions,  778. 
default  judgmentB,  778. 
dismissal  of  bill  for  want  of  prosecution,  778L 
dismissal  of  trill  because  of  remedy  at  law,  778L 
dismissal  of  bill  without  prejudice,  778. 
dismissal  of  libel  for  divorce,  741,  776»  777. 
erroneous  Judgment,  777. 
•vidence  to  show  existence  or  extent  o(  786-787. 
extent  o^  741. 

facts  in  issue  and  determined  by,  741. 
facts  not  in  issue  not  concluded  by,  exan^lsa  o(  779-78IL 
findings  beyond  the  issues,  780. 
includes  aU  the  issues  involved,  end  all  mattara  neoaasaiy  ia  ba  dsflUa^ 

776,  777. 
includes  stipulated  facts,  777. 
matters  in  issue,  what  are,  777. 
neritB,  examples  of  judgments  not  on,  7791 
morits  must  arise  from  judgment  on,  777* 
of  erroneous  judgment,  777. 
of  Judgment  not  on  merits,  777. 
of  judgment  of  nonsuit,  778. 
parol  evidence  aa  to  extent  eS^  742L 
pleading,  78a 

questions  collaterally  in  issue,  776. 

reasoning  back  from  judgment  to  the  batia  on  which  it  alaad^  77& 
aoope  of,  783. 

rerdiot  not  fdUowed  by  judgment^  783. 

where  there  are  two  or  more  iasnes,  and  a  finding  upon  eitlier  wovid  ai» 
tain  the  judgment^  741. 
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ov  Snrnt  Stati,  iaith  and  eredit  do*  tOp  780L 
Jnriadietioii  of  oourt  anteriiig  may  be  qnastiooad,  7U> 

Ld  Pkhbirb,  oonatmctiye  notice  by,  13S. 

ICAinuMvs  in  favor  of  holder  of  monidpal  boDd%  171. 
ICAXBiAai^  estoppel  to  deny  bigamoiu,  21fi. 

estoppel  to  deny  competency  to  contract,  216. 

estoppel  to  deny,  as  against  third  persons^  214. 

estoppel  to  deny,  as  between  the  parties  and  tbtif  ngnmaMtn^  S14 

estoppel  to  set  aside  on  gronnd  of  frand,  216. 
IfoBiOAOB  of  chatteb  to  be  acquired,  497. 

Hatiohal  Bahxb,  capital  stock,  how  may  be  taand»  29L 

enjoining  colleotion  of  taxes  on,  29d. 

franchise  of,  cannot  be  taxed,  297. 

real  estate  owned  by,  is  taxable,  292. 

reosirer  o^  when  cannot  be  taxed,  291. 

shares  of  stock,  how  may  be  taxed,  292. 

diares  of  stock,  lien  on,  for  taxes,  296. 

shares  of  stock,  limitation  on  power  of  state  to  tax,  898. 

shares  of  stock,  Talnation  for  porpose  of  tsTation,  S9L 

shares  of  stock,  where  may  be  aeooosed,  293. 

taxation  by  state,  290. 

taxation  by  state,  dedaction  for  indebtedness^  296w 

taxation  by  state,  statutes  concerning,  290. 

United  States  secnrities  held  by,  cannot  be  taxed,  291. 
ViouoKVOi»  in  not  explaining  natore  of  danger  to  employee  of  tendsr 
years,  686. 

in  selling  explosiyes  without  disclosing  their  dangerous  nature^  686. 

in  setting  fire  on  one's  own  land,  649. 

whether  plaintiff  must  rebuts  226* 
ITbqotzablb  Instbumsnt,  protest  as  evidenoe,  where  notaiy  hat  died,  615L 

protest,  conflict  of  laws  regarding,  607. 

protest,  construction  of,  is  for  the  court,  606. 

protest,  contents  of,  609,  610. 

protest,  evidence  that  maker  had  left  state,  606. 

protest,  evidence  that  party  to  whom  presented  was  dark  or  agent  of 
maker,  606. 

protest,  facts  must  be  stated  instead  of  conclusions  of  law,  611. 

protest,  first  bill  of  exchange  is  prima  /aek  evidence  that  seoood  aai 
third  are  unpaid,  605. 

protest  is  not  evidence  of  collateral  facts,  606. 

protest  is  not  conclusive  evidence,  604. 

protest  is  not  evidence  of  notice  to  drawer  or  maker,  608i> 

protest  is  frima  /ade  evidence  of  presentment  and  non-paymml^  ML 

protest  may  be  proved  by  a  duplicate,  604. 

protest  must  identify  the  bill  or  note,  607. 

protest,  notice  of  dishonor,  is  not  evidence  of^  609. 

protest  of  foreign  bill  is  exclusive  evidence  of  its  dishonor,  90L 

protest  of  foreign  bill  proves  itself,  602. 

protest  of  foreign  bill  made  in  the  country  where  suit  is  brought^  90L 

ptotest  of  inland  bill  or  note  made  in  one  state  but  payaUe  in 

6oa. 
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Hmotublb  InTKOicnT,  protest  of  inland  bill  or  note  !•  aol 
003. 

protest  of  inland  bill  or  note  is  not  receivable  in  eridenee,  003L 

protest*  of  what  facts  evidence,  605. 

protest,  of  which  no  record  ia  kept,  604. 

protest,  parol  evidence  to  supply  omissions  in,  606. 

protest,  presumptions  in  favor  of,  005. 

protest,  statutes  permitting,  in  case  of  inland  bills  or  notes^  007. 

protest,  sufficiency  of,  as  evidence  of  notice,  609. 

protest,  what  laws,  sufficiency  of,  must  be  tested  by,  607. 

protest,  what  fiusts  evidence  of,  607. 

protest,  where  notaiy  has  no  recollection  of  the  faotB,  004^ 
NoncB  of  unrecorded  chattel  mortgage,  64. 
NmsAHOB,  detrimental  to  health,  remedy  against,  663» 

snmmary  proceedings  to  remove,  663. 

Fatmott,  in  bUls  of  bank  which  has  failed,  764. 
of  dimft,  by  accepting  drawee's  check,  764. 

BdOLEOAM,  animals,  trespassing  on  track,  care  required  to  avoid  i^Jwl^^ 
681. 
animals,  liability  for  injuries  to^  681. 
fences,  when  liable  for  not  maintaining^  681. 
fire,  liability  for  cansing,  649. 
faijured  person,  duty  to*  654. 

pUtforms,  duty  to  keep  approaches  to  in  safe  condition,  19L 
stations,  duty  to  keep  in  fit  condition  for  passengers,  125w 

Salb  of  wool  npon  sheep  which  vendor  does  not  own,  497. 

See  AuonoK  Sales. 
ftrATOTB  OF  Fbavm,  description  of  lands  in  contracts,  what  suffidaB^  HIL 

Taxasioh  of  foreign  corporations,  339,  720. 

of  natienal  banks  by  the  states,  290-297. 

to  pay  beauties,  367. 
TftABB  SaaBsr,  protecting  in  equity,  660. 
TmiAL,  opening  and  doaing  argument,  who  entitled  to,  111,  112. 
Tnvsm,  action  against,  by  beneficiary,  for  moneys  had  and  raealva^  71^ 

Tbmdob  and  V■VDU^  equitable  titie,  when  passes,  590l 
leas  by  fire  after  sale,  and  before  conveyance,  691. 
titie^  doubtful,  when  acceptance  of  will  be  decreed,  60L 

Wab,  alien  enemy,  suits  by  and  against,  624,  630^  631. 

oontracta  by  prisoner,  027. 

oontraota  for  ransom,  027. 

oontracta  made  between  enemies,  628. 

oontraots  of  agency,  made  during,  628. 

aontraots  of  life  insurance,  made  during,  627. 

aantraota  void  during  war,  eramples  o^  026L 

dSasoluticB  of  cootraeta  by,  629. 

dnty  of  citiaen  who  ia  abroad  is  to  return,  62S. 

«dstence  of,  must  be  determined  by  political  departnaHit^ 

ef  rebellion,  when  commwiced  and  ended,  626. 

partnerahipa  dinolved  by,  629. 
Wta*  undue  influence^  amu  of  proof  oonoemin^  706* 


INDEX. 


ACKNOWLEDGMENTS. 

L  AeDiOfWiJDOiaiiTOTAaiHTiBTHATOvPBiVGiPALWBiv.^Aoertiilosto 
of  aeknowladgmHit^  made  by  an  ageat  aa  hia  Tolnntaiy  act  and  deed,  W 
eoDMS  the  Tolimtary  act  and  deed  of  the  prinoipaly  where  he  af  torwarda 
reoognuea  the  act  of  the  agent  by  aigning  the  instmment  himeelf.  Bow^ 
dtn  T.  Oraigt  125. 

%  AoKKOVLBDOioafT  BT  ATTOBaniT,  WHBV  SuvnCDBifT. — A  oortifioate  of  ao* 
knowledgment  to  a  chattel  mortgage  ezecnted  by  attorney,  where  there 
k  no  atatate  preearibing  the  mode  of  certifying  acknowledgmenta  to  in- 
itnunenta  ezecnted  by  attorney,  ia  sufficient,  if  in  the  form  aa  giyen  la 
the  faeta  of  thia  caae^  and  atatea  the  tmth  aa  to  the  peracn  who  appealed 
Wtoa  the  cffioar.    Id, 

See  BaoiBiiUTXOfli. 

ADVERSE  POSSESSION. 

L  Ta  OojiwiTUTJ  Dmmubih,  the  poaeeeaion  taken  by  the  dieaetaor  nmat  be 
boatile  or  advene  in  ita  character,  importing  a  doiial  of  the  owner'a  titla 
in  the  property  daimed;  otherwiae,  however  open,  notoriooi,  cooatan^ 
and  long  continned  it  may  be^  the  owner'a  action  will  not  be  bazredb 
FTorsMierT.  Lo/rd^  466. 

&  WmnBn  Tmoti  xa  ob  n  hot  Aotital  Ddbubdi  must  Dipsin>  npcn  the 
eharacter  of  the  act  done,  and  the  intention  of  the  doer.  To  make  a 
diawrfrin  in  faot^  there  moat  be  an  intention  on  the  part  of  the  party 
aainming  poaaeanon  to  aaeert  title  in  himself  to  the  definite  and  partien- 
lar  parcel,  or  there  mnst  be  overt  acts  which  leave  no  room  to  inqnire 
about  intention,  and  which  amount  to  aotnal  coster  in  spite  of  the  real 
owner,    /a* 

H  On  GLAmnro  Tiru  ovlt  to  Bbwooixd  Lnin,  Capabu  of  bbho  Abgi»- 
TAxraD^  cannot^  by  ignorantly  having  poasesaion  np  to  another  line^ 
acquire  a  title  by  disseisin  to  land  lying  between  the  two^  which  he  doea 
not  intentionally  daim.    Id, 

AGENCY. 

I«  Aosrr  mat  Svs  in  hd  Owh  Namb  ok  OoimtAon  made  in  hia  nama^  in 
which  he  ia  tntereated,  aa  for  commiaaions  or  by  reason  of  a  special  prop^ 
arty  in  the  subject-matter.  Among  such  agents  are  factors,  broken^ 
earriers,  anotiouMra,  a  policy  broker  whose  name  is  on  the  policy,  and 
an  agent  who  in  hia  own  name  carriea  on  a  buainesa  for  hia  prindpa],  and 
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appMn  to  bo  proprietor,  and  atSU  goods  in  tbo  tnd»  as  mdi 
owner.     UmUed  8taie$  Td.  Co.  y.  OUienkm,  519. 

IL  Aawn  Who  DnoBm  ImTEUonoiiB  RnmEM  Hmif.y 

Hn  "PasxtcETAi,  for  the  oonaeqnenoea  of  his  aeti.    fljiyiiwiwrfl  t.  Ffa^ 
ton,  3822. 

t.  Whxbb  Puhgipal,  witb  Fitll  Evowledob  of  All  Oohssquxvcs^ 
Adopts  Acts  of  Aosar  who  has  committed  a  hreach  of  orders,  ha  will 
be  bound  by  them.  It  is  not  necessary  that  soeh  an  assent  shoold  hm 
eipiess,  bat  it  may  be  infsned  from  the  condaet  of  the  prineipal,  vkeae 
•els  will  be  liberally  constmed  in  favor  of  a  ratification.    Id, 

Bee  AOKVowLBDOiCBrn^  1;  Auonons;  iHsusiOioi,  1-4^  10^  IL 

AIiIEN& 
See  Attaiwhis'iii^  1-5;  Wab. 

ALDfOKT. 
8ee  MABaxAflB  avd  DmnoM,  16. 

ANIMAL& 

L  Kvnnr  Hav  m  Boovd  to  Kbkf  hd  Oaxtui  xrrom  hb  Owh  Laxd,  bjiks 
ooounon  law,  and  if  he  sofiers  them  to  escape  and  go  npoii  the  land  of 
another,  he  is  a  trespasser.    Bcunet  t.  Salem  S  L.  R.  lU  Co.^  676. 

%  Alibouoh  Bbemf  asm  Tbupasbiho  urov  Railroad  Teack,  thisdoes not 
sathcriae  the  company  to  kill,  maim,  or  otherwise  injure  tiiem  wiQfally 
cr  csrelesily;  bat  the  company  will  not  be  Itahle,  at  the  ccmsfinB  law,  if 
It  injures  or  destroys  the  animals  without  n^ligenoe  on  its  part^  or  if 
the  owner  has  himself  been  goilty  of  contribatory  negligence.    ItL 

t.  F-^TT.^ftAn  COBFORATION  IS  ROT  LZABLB  TO  OWITXR  OF  8hXBP  EiLLID  UFOV 

m  Tbaok,  under  the  ICassaohuaetts  General  Statutes^  chapter  63^  where 
he  negligently  soffers  them  to  escape  from  his  own  land,  or  where  they 
escape  from  land  adjoining  the  railroad,  upon  which  he  soflhrs  thsm  to  be 
wrcngfolly,  although  through  a  def eotire  f enoe  whidi  the  enporaticn  is 
bound  to  suitably  make  and  maintain.    Id, 

ASSIGNMENXa 

Br  BrATDTB  or  Mavt  Statb,  AsBioHzi  of  CHon  or  Aomur  mat  ICadi* 
CAZV  Aomnr  nr  ms  Own  Naxx.    Bobert$  t.  CorUn,  147. 

ASSIGNMENTS  FOR  BENEFIT  OF  GREDITOB& 

Ammbubee,  nr  GnrxRAL  Assionmskt  for  Beksftf  of  CRXDm>Bl^  Tadb 
Hn  Assiokor's  Profxbtt  Subject  to  aU  the  equities  existing  against 
it  in  favor  of  third  persons.  He  merely  stands  in  the  shoes  of  his  as- 
signor and  succeeds  to  his  rights.  In  other  words,  neither  the  iw^ignite 
nor  the  creditors  whom  he  represents  are  purdiasers  for  a  Taluable  con* 
sideratbn  without  notice^  as  against  prior  equitable  liens.  BdbeHa  t. 
0Mia,147. 

ATTAGHMENTS. 

X  Tarn  "Nob-bbudxht,"  dt  Sbgtioh  88,  Abholb  16^  cm  Ma&tlabd  Ooom 
OF  1860^  means  "a  person  who  doth  not  reside  in  this  state."  This  is 
Its  meaning  in  the  attachment  law:  Id.,  sec  2,  art  10.  The  appeUant 
hi  this  case^  who  left  Maryland  in  1861,  and  resided  in  Virginia  until  the 
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iloie  of  the  late  civil  war,  wu  held  to  be  a  noo-reeident,  notwithstaad- 
lag  hla  statementi  that  he  intended  to  return,  bnt  wai  foroed  to  wait 
until  the  dose  of  the  war  before  doing  bo.    Dortey  v.  Doney^  633. 

&  Who  mat  bb  Madb  Derndant  in  Attaghxsnt.  —  "  Erery  peraon  who 
doth  not  reside  in  thia  state,  and  every  person  who  absconds,  may  be 
made  a  defendant  in  an  attachment ":  See  Maryland  Code  of  1860,  toL 
1,  art.  10,  aec  2.    Dcraey  v.  Kyle^  617. 

%,  Tnuc  "CmzBM,'*  Used  in  Form  ov  Affidavit  fob  Attaohmsmt  pre- 
aeribed  by  the  Maryland  atatnte,  is  aynonymooa  with  inhabitant  or  per- 
manent resident:  See  Maryland  Code  of  1860,  toL  1,  art  10,  aeo.  4.    Id. 

i.  Iir  Contemplation  of  Attachment  Law  of  Mabtlanp,  Domicile  mat  bb 
IN  That  State,  while'  Actual  Residence  is  in  another.    Id, 

Jk  Pbofertt  of  Alien  Enemy  mat  be  Attached  when. — ^It  waa  held  in 
thia  caae  that  a  person  who  by  hia  own  yoluntary  act  aaanmed  the  ^ 
titnde  of  an  alien  enemy  to  the  atate  of  Maryland,  and  to  the  govern- 
ment  of  the  United  States,  went  from  Maryland  to  Virginia  during  the 
late  civil  war,  allied  himself  with  the  sonthem  cause,  and  joined  the 
oonfederate  army,  could  not  claim  exemption  from  process  of  attach- 
ment in  behalf  of  antecedent  creditora  against  his  property  remaining 
in  Maryland,  on  the  gronnd  that  he  waa  an  alien  ememy,  and  that  "all 
legal  remediea  were  auspended  during  the  period  of  hoatilitiea."    Id, 

ib  Pbofertt  of  Client  in  Hands  of  his  Attornet  is  not  Shielded  from 
the  porsuit  of  his  creditora  by  a  law  which  provides  that  "no  attorney 
or  counselor  at  law  ahall  give  evidence  of  anything  that  has  been  con- 
fided to  him  by  his  client  without  the  consent  of  such  client.'*  A 
garnishee  may,  however,  be  excused  from  answering  any  particular  inter- 
rogatory, if  he  declare  on  oath  that  he  cannot  answer  the  same  without 
diadoaing  mattera  confided  to  him  by  hia  client,  or  advice  given  by  him 
to  hia  client,  concerning  the  buaineaa  about  which  he  ia  retained.  WMU 
V.  Bird^  892. 

!•  Where  Attobnet  at  Law  has  in  his  Possession  for  Collection  Pbom- 
1880RT  Notes,  owned  in  part  by  a  judgment  debtor,  the  latter'a  intereat 
therein  may  be  aeised  in  the  handa  of  the  garnishee  and  sold  for  the  sai- 
isfaotion  of  the  judgment.  And  after  notice  to  the  garnishee,  he  can  do 
no  act  to  the  prejudice  of  the  aeiring  creditor.     Id, 

8.  Check  of  Third  Person,  Patablb  to  Order  of  Supposed  Trustee,  n 

NOT  Attachable  bt  Trustee  Process.  It  ia  not  money,  goods,  effecta^ 
or  credits,  in  the  sense  of  the  statute.     Hancock  v.  CoUyer,  790. 

9.  Trusteb  mat  be  Charged  where  Transaction  between  Plaintiff  and 

Principal  Defendant  waa  auch  as  to  create  a  debt  abaolutely,  whether 
the  aecority  held  be  good  or  not.    Id. 

ID.  Validitt  of  Attachment  bt  Trustee  Process  Depends  upon  Statb 
OF  Facts  exiating  at  the  time  of  the  aervioe  of  the  writ.    Id, 

l|«  Attornet  at  Law  Holding  Check,  when  not  Chargeable  as  Trus- 
teb. —  An  attorney  at  law  aummoned  aa  truatee  in  a  process  of  foreign 
attachment  answered  that  when  he  received  service  of  the  writ,  he  had 
in  hia  handa  a  check  drawn  payable  to  hia  order  on  a  bank,  but  never 
indoraed  or  presented  for  payment^  and  which  he  had  received  by  direo- 
tioii  of  the  principal  defendant,  in  aatiafaotion  of  an  execution  obtained 
bj  SQOh  defendant  in  another  aotion,  aaid  defendant  aaauming  all  risk  of 
its  oolkfltion;  and  that  after  said  service,  he  preaented  the  check  at  the 
bank,  and  received  payment  of  it,  and  waa  holding  the  proeeeda:  HtH 
that  he  was  not  chargeable  aa  tmatee.    Id. 
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12i  T6  Commnm  Valid  ATEAomairr  LiTTt  tiit  cnaur  nnwi  do  neh 
as  that  bat  for  the  protoction  of  the  writ  ho  would  be  liable  m 
pen  therefor.    Ailen  t.  McCaffa,  66. 

ISi   AlTACHINO  CBBDITO&  WhO  HAS  CONSTBUOnVB  KonOI  OV  MOSTOAOB  IS 

VOT  Rklkased  from  the  obligation  to  make  farther  inqoiryy  by  tho  fme/k 
that  he  believed  the  mortgage  to  be  fraadnlent»  and  that  it  was  with- 
held from  record  to  hinder  and  defraud  creditors.    Id» 

li.  Pabtt  whosb  Pbofibtt  has  buh  Attaghxd  n  Emtitlid  to  BaooFvn 
Actual  Daxaois  proved,  where  it  is  shown  that  the  attsohmont  vao 
wrongfally  and  illegally  issned.    Didanaon  ▼.  Maynard,  379. 

Ifib  liXASCJBX  OF  DAMA0I8  Rbodtb&ablb  UPON  Attaghment  Bohd  IS  tho  ao> 

tnal  expense  and  loss  resolting  from  the  levying  of  the  attaohmont^  ia- 

eluding  tho  fees  of  counsel  for  services  rendered  in  relation  to  Hm 

attaehinentb    Jd» 

Bee  Ih8DBAH0I»  17. 

ATTOBKET  AND  CLIENT. 

1.  Iffwntww  or  Bab  abb  hot  Emtitlbd  to  CoMpmraATiOH  bob  DBMUiuia 
Fbbsons  charged  with  crime,  when  appointed  to  do  so  hj  tbo  conrlb 
There  is  no  obligation  to  pay  on  the  part  of  the  county.  Ca$e  v.  Board 
qf  Commiaalonera,  190. 

I.  Attobnxt  Who  is  bt  Agbxbmbnt  to  Bjeceivb  Cbbtaxn  pxb  Cbvt  ob 
Bboovbrt  is  not  Nbcbssabt  Pabtt  Plaimtiit,  and  need  not  be  joinod 
as  such.     McDonald  v.  Chkago  etc  R.  R.  Co.,  114. 

%,  Noticb  to  Aitobnxt  is  Notice  to  Cujbnt,  at  least  wlien  the  notice  is  in 
the  course  of  the  transaction  in  which  the  attorney  is  acting  for  his 
client     AUen  v.  McCdUa,  56. 

4.  Afpbarancb  of  Attobnxt,  without  Pboof  of  Authobitt  Dbbivbd  VBoai 
Defkkdant,  does  not  jper  se  invalidate  a  judgment.  If  damage  be  sn^ 
tained  thereby,  the  attorney  most  answer  for  it  in  a  civil  action  by  tho 
{Nirty  injured.    Doney  v.  Kyle,  617. 

ib  Whxnxver  Affxarakgb  of  Attorney  la  Emtbbbd  of  Bbcobd,  It  n 
ALWAYS  Considered  as  Done  by  Authobity  of  the  party  for  whom 
he  professes  to  act,  and  what  he  does  in  the  progress  of  the  cause  is  bind- 
ing on  the  party,  except  in  cases  of  fraud  and  imposition.   Id. 

See  AoKHOWLBDOHBNTS,  2;  ATTAOHMENTa,  6»  7, 11, 16;  AucnoBS. 

AUCTIONS. 

L  AuonoNBEB  u  Dbbmbd  Agent  of  Selleb  of  Goods,  but  bob  CBBTADt 
PuBPOSBS  He  n  Deemed  Agent  of  both  the  buyer  and  seller;  as,  bj 
knocking  down  the  goods  sold  to  the  highest  bidder,  and  inserting  his 
name  in  his  book,  he  is  considered  the  agent  of  both  parties,  and  sueh 
memorandum  will  bind  them  both.     Thonuu  v.  KerVt  262. 

I.  Auctioneer  Who  does  not  Disolosb  Name  of  his  Pbinoipal  when  Hb 
Sells  will  be  considered  as  the  vendor  himselL    Id. 

8.  If,  while  AvcnoNEEB  n  Selling  Goods  of  One  Man,  Anotheb  Pbo- 
C0BB8  Hix  TO  Sell  his  Goods,  without  informing  him  whoso  they  are^ 
it  is  a  fraud,  both  on  the  auctioneer  and  on  the  bidders,  such  as  would 
entitie  him  to  whom  tiie  goods  were  sold  to  repudiate  tho  aalo  i^Qa  Hm 
disoovoiy  of  the  fraud.    Id. 

See  AoBNOY,  1. 
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BANKS  AND  BANKING. 

L  Bahkxr  avd  Dxpositor  Sustain  to  Each  Othxb  Rklation  of  ]>BBTom 
AND  Ckbditor,  Mid  ODO  who  deposits  gold  in  a  bank  is  only  entitled  to 
reoorer  the  amoont  in  dollars  and  oents  in  the  circulating  cnmnoy  of 
^  the  country.    Oumbel  v.  Ahrams^  426. 

^'  t,  OmcBBS  09  Sayinos  Institutions  are  Rbquibed  to  Ezsbcisi  Bxasona* 

^  BLB  Cars  and  diligence  only  in  making  payments  on  account  of  deposits. 

And  if  using  such  care  and  diligence,  but  lacking  present  means  of 
*  identifying  the  claimant  of  the  deposit,  they  make  a  payment  upon  pre- 

'  sentation  of  the  book  by  one  apparently  in  the  lawful  possession  of  it  as 

owner,  the  institution  has  a  right  to  rely  upon  the  contract  of  the  depoei- 
''  tor  safely  to  keep  the  eridence  of  his  claim,  or  to  make  known  its  losa 

^  before  it  la  presented  for  payment,  and  the  depositor  is  bound  by  the 

"  payment.    StdHoan-v,  LtwistonInat.,5XiO, 

%,  Bank  Patino  Foroed  Chbok  of  Onb  of  its  Own  Dnposttobs  must  Suf- 
fer Loss.  It  must  know  signature  of  its  depositor,  as  it  has  the  means 
of  knowing  the  genuineness  of  such  signature;  and  if  it  pays,  in  mistake, 
a  forged  check,  there  is  no  reason  why  the  loss  should  be  shifted  to 
another  innocent  party,  upon  whom  the  law  casts  no  such  obligation, 
and  who,  upon  the  faith  of  such  payment,  has  parted  with  his  own 
money,  or  been  placed  in  a  worse  position  than  he  would  have  been  but 
for  sudi  payment.  Commerckd  etc  Bank  t.  Firai  Nat,  Bank,  654. 
4.  As  between  Two  Banks  Equally  Innocent,  and  Equally  Dboeiyb» 
BY  Forged  Check,  but  where  one  is  bound  to  know  the  signature,  and 
to  act  upon  its  knowledge,  and  the  other  has  no  means  of  knowledge, 
the  loss  should  be  thrown  upon  the  former  rather  than  upon  the  latter. 
It  is  a  safe  commercial  rule  to  allow  the  loss  to  remain  where  the  courso 
of  business  has  placed  it.  And  if  the  former  bank,  under  such  circum- 
stances, paid  the  amount  of  the  forged  check  to  the  latter,  there  would 
be  nothing  unconscientious  in  the  latter  retaining  the  money.  Id. 
ft.  Bank  cannot  be  Excused  for  Negligent  Performance  of  Duty  Im- 
posed BY  Law,  of  examining  its  customer's  signature  to  check,  becauso 
tha  innocent  holder,  happening  to  be  another  bank,  has  merely  failed,  in 
receiving  it,  to  observe  a  usage  or  practice  adopted  for  its  own  security, 
as  of  requiring  evidence  of  the  payee's  identity,  before  receiving  on  de- 
posit a  check  drawn  upon  another  bank.  Id. 
C  Bank  Receiving  Deposit  of  Check  Drawn  upon  Another  Bank  is  nop 
Obuged  to  notify  the  latter  that  the  check  has  been  received  from  a 
stranger;  and  a  failure  to  do  this  is  not  negligence,  or  evidence  of  negli- 
gence, affecting  the  former  bank's  right  to  retain  the  money  paid  upon 
the  check,  should  it  afterwards  be  discovered  to  be  a  forgery.  Id, 
7*  In  Baltimore,  Check  Sent  through  Clearing-house  to  Bank  cm 
Wmcu  It  is  Drawn,  if  not  heard  from  before  eleven  o'clock  on  day 
that  it  is  sent,  is  assumed  to  be  good  or  paid.  Id, 
H  Law  Attaches  No  Sanctity  to  Clearing-house  as  Source  of  Communi- 
qation  between  Banks;  and  where  a  bank  pays  a  forged  check  of  ono 
of  own  customers  to  another  bank  with  which  the  check  had  been  do- 
posited,  the  fact  that  it  came  through  the  clearing-house  affords  no 
shadow  of  excuse  to  the  former  bank  in  attempting  to  recover  the  money 
of  the  latter.  Id, 
§•  Where  Bank  A,  nr  Entirb  Inhoosnob  and  wiihoot  Suspicion  of  Fobt 

OERY,  ReGEITED  IN  COURSE  OF  BUSINESS  FOBGKD  CHEGK  ON  DEPOSIT  FOB 

$4^600.15,  puiporting  to  be  drawn  upon  bank  B  by  one  of  the  latter'o 
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cutonMn;  wlme  iMiik  A  mat  it  throng  tiit  ngolar  ohiDnielW 
■iofttiMi  for  pajDMBit  to  B^  npon  which  the  Uwoait  the  diAjand  Mi^ 
tioQ  of  knowing  the  maker's  signatiiio;  whore  A  adopted  it  aa  geiioin% 
and  aetnallypaid  it  to  B»  and  after  saeh  reoognition  and  payment^  and  on 
the  faith  thereof  A  paid  over  $4*600  to  the  one  who  depoeited  the  foiged 
oheofcf  and  who  drew  against  hie  deposit  for  that  amonnt;  and  where  B 
■nes  A  to  recover  the  whole  amonnt,  $4,600.15,  refunded  by  B  to  B'a  real 
depositor,  after  the  forgery  was  discovered, — A  is  not  liable  for  the 
H600  paid  oat  by  it,  bat  is  lisUe  for  the  $100.16  left  to  the  cndiftef 
the  one  wiio  deposited  the  f  ocged  check.    Id, 

See  NaooiiABLH  ImTEUiaaTa}  Taxatbov. 

BELLIGEBENT  BiaHTS. 
SeeWAB. 

BONA  FIDE  PUBGHASEBS. 

FiBTT  Who  BanoinDLT  Abstains  vbom  Makino  IzrQviRTt  ior  Punon 
of  avoiding  knowledge,  wiU  not  be  regarded  as  a  bona  fdt  parchasv 
withoat  notios^  and  is  not  thereby  relieved  firom  the  effects  of  tin 
knowledge  his  inqoiries  would  have  developed.    AQuh  v.  Jf  cCaOi^  6& 

BONDS. 
See  ACTAllHMJUiT^  16;  OoBPOitAiiONfl,  44»  46;  lCAVBiAKD%  & 

BOUNDARIES. 
See  Adversk  PossxaaiONt  %• 

BREACH  OF  PROMISE. 
Set  Masriagb  and  Diyoboi^  1-S» 

BROKERS. 
See  AoiMor,  1. 

OHAITEL  MORTGA0E& 
See  MoBioAon. 

OHECK& 
See  ARAODonn^  S-ll|  Banks  and  Banking;  Nbooiiabui  Lmnvanm 

CHURCHES. 
See  Uninookporatsd  SoGnnn. 

COMMON  CARRIERS. 
k  Iv  n  ComfaN-LAW  Ddtt  ov  Railway  Comfanub  to  Pbovxds  Bsiaov- 

ABLB    AoOOXKODAnONB    AT    THKR    STATIONS    foT   paSSSngetS   who   SIS 

invited  and  expected  to  travel  on  their  roads.    McDonald  v.  C9Uoa^  «fa 
B»  R.  Co,^  114. 
IL  If RAOBOAD-sTAXiaN  Room n  Fuxje^  ob  iv Isis Intoukablt Ommv 
BT  Reason  of  Tobaooo  Smqbi^  so  that  a  passenger  haa  good  reason  for 
■ot  remaining  therey  it  will  jnstify  his  endeavor  to  enter  the  ears  as  eaity 
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M  poHible,  aepedany  if  it  if  dark  and  oold  wHhimti  and  if  in  bo  doing 
he  reoeiTM  an  injnry  from  the  nnaafe  and  dangeroiu  condition  of  the 
pUtfonn  or  steps  where  passengers  would  natorally  go,  the  company  is 
liable  therefor,  if  the  passenger  need  proper  care,  and  violated  no  rale 
or  regulation  of  the  company  of  which  he  had  actual  knowledge,  or 
which,  as  a  reasonable  man,  he  would  be  bound  to  presume  existed.  In 
such  a  case  there  is  no  error  in  permitting  witnesses  to  testify  as  to  the 
condition  of  the  paasenger-room  with  respect  to  tobacco  smoke.    Id, 

t.  Railroad  Companrs,  as  Oenbral  Rulx,  abb  Boc7ND  to  Kxsp  in  Satb 
Condition  All  Poations  o#  thxib  Platiobms,  and  approaches  thereto, 
to  which  the  public  do  or  would  naturally  resort»  and  all  portions  of  their 
station-grounds  reasonably  near  to  the  platforms,  idiere  passengers  or 
those  who  hare  purchased  tickets  with  a  view  to  take  passage  on  their 
cars  would  naturally  or  ordinarily  be  likely  to  go.     I<L 

4.  Rules  as  to  Ektebino  Cabs  ov  Railroad  Company.  — Railroad  com- 
panies are  strictly  accountable  for  the  safety  of  passengers.  To  enable 
them  to  properly  discharge  this  duty,  they  have  power  to  make  reason- 
able rules  and  regulations  respecting  the  time,  mode,  and  place  of 
entering  cars;  and  these,  whether  they  have  erer  been  written  or  pub- 
lished, or  are  posted  up  or  not,  when  known  to  the  passenger,  he  is 
bound  to  conform  to»  and  he  cannot  yiolate  them  by  pursuing  another 
course,  and  hold  the  company  liable  for  damages  thus  occasioned,  and 
which  would  have  been  avoided  by  conforming  to  the  rules  and  regula- 
tions of  the  company,  though  the  jury  may  believe  that  an  ordinarily 
prudent  man  might  have  adopted  the  same  course.    Id, 

8.  Railboad  Company  has  Riobt  to  Riquxbb  All  PASSBNaBBs  about  to 
Entbb  iTB  Cabs  to  do  so  only  when  the  oars  are  brought  up  to  the 
platform  for  that  purpose.    Id,    . 

6L  LiABiLiTT  OP  Common  Cabbibb  to  PAflSBNOBR  Injubbo  bt  DsFBunvB 
Platpobm  whilb  Tbtino  to  Enter  Railboad  Cabs  at  Plaob  not 
Sbt  Apart  pob  That  Purpose.  -^Where  a  husband  and  wife  sue  a  rail- 
road company  as  common  carriers  to  recover  damages  for  injuries  to  the 
wifs^  cansed  by  defective  steps  to  a  platform  which  the  train  had  backed 
np  to»  and  which  was  not  the  usual  place  for  passengers  to  get  on  and 
off  the  oars,  the  jury  should  be  instructed  to  ascertain  from  the  evidence 
whether  the  company  had  designated  or  set  apart  the  platform  in  front 
of  the  depot  as  the  place  where  it  required  all  passengers  to  enter  the 
oars;  if  so,  and  this  was  known  to  the  plaintifb,  and  they,  in  disregard 
of  such  requirement^  in  advance  of  time,  and  without  any  jnatifloatiiin, 
Bonght  to  enter  the  cars  at  another  place,  and  in  so  doing  met  with  the 
injury,  then  the  company  would  not  be  liable  as  common  carriers.  Id, 

T.  Id.  —  Ip,  howevbr,  thxrb  was  No  Such  Rulb  ob  Regulation  Known 
TO  Plaintipis,  and  they  in  good  faith,  and  using  reasonable  carOp  were 
seeking  to  find  and  enter  the  oars,  the  company  would  be  liable  for  an 
injury  caused  by  the  defective  platform  or  steps  leading  to  it,  as  the 
plaintiffii  would  have  a  right  to  presume,  it  being  dark  or  nearly  so, 
that  the  platform  and  its  approaches  were  in  a  safe  condition.    Id. 

H  Fabb  Paid  bt  Passbnokr  ovbb  Railboad  is  Compensation  pob  his  Cab- 
BIAOB,  and  for  the  transportation,  at  the  same  time,  of  such  baggage  as 
he  may  require  for  his  personal  convenience  and  neceority  during  his 
Joomey.  But  baggage  sabseqaently  forwarded  by  his  direction,  in  the 
tbMnoe  of  any  special  agreement  with  the  carrier,  or  of  negligenoe  on 
Am.  Dia  Vol.  XCYI-fil 
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bis  paii^  if  liablfl^  Uka  aoj  other  article  of  merebandiBe^  to  Hie 
of  the  lunuJ  freight.     Wilton  ▼.  Onmd  TVimifc  i?V>  ^37. 

i.  Oabbub  vwkd  vot  bb  Paid  n«  AmrANCB,  nolees  he  specially  dwiwHwii  i^ 
end  he  hM  a  lien  on  the  goods  cerried  for  his  freight.    Id, 

lOi  On  Who  Sun  Razlbqad  CoMPAiffT  for  Imjubibs  Subtajuxd  whzu 
Travxliho  on  to  Tbadt  must  Show  that  it  was  guilty  of  some  ne^genoa 
prodneing  or  oontrilmting  to  the  injury,  and  that  he  was  not  goilty  of 
any  want  of  ordinary  care  which  directly  contributed  to  the  same.  Bz- 
oeptians  to  this  rale  are  where  the  injury  was  intentionally  done^  or 
where  it  conld  have  been  ayoided  by  the  company  by  ordinaij  care. 
LmdsmUeAN.  R.  R.  Co.  t.  Skkkigt,  320. 

11.  Whxbb  Railroad  Ck>MPAinr  Lbayu  Cars  ok  Switch  Sroubilt  Fast- 
xirKD  for  the  nse  of  a  mill  oompany,  the  latter  thereafter  control  them  on 
their  own  aooonntk  and  if  they  so  move  the  oars  upon  the  switch  that  a 
passenger  on  apaanng  train  whose  arm  protrades  from  tibe  window  is  in- 
jured by  striking  the  oar,  the  company  conld  not  be  held  liable  nnlass 
some  kind  of  an  agency  is  established  for  the  company  on  the  part  <if 
the  mill  proprietors.    Id. 

UL  Pasbenoxr  Who  Rn>n  on  Train  with  ms  Arm  Sticking  out  ov  Gar 
Window,  whxribt  Hr  is  Injvrrd^  is  guilty  ef  such  contributory  neg- 
ligence as  bars  a  recovery  for  the  damage,  unless  he  can  show  gross 
negligence  on  the  part  of  the  company  or  its  servants  in  maintaining 
or  producing  the  obstruction  with  which  he  came  in  contact.    Id, 

It.  Throitoh-tiokrb  ovsr  Skvxraij  DisTiNcr  LiNRs  or  Passaor  TRAife> 
roRTATiON,  issued  in  the  form  of  coupons,  and  recognised  by  the  proprie- 
tors of  eadi  line,  are  to  be  regarded  as  distinct  tickets  for  each  line  sold 
by  one  as  agent  for  the  otibers;  and  the  rights  and  liabilities  of  the  par- 
ties are  the  same  as  if  the  purchase  had  been  made  at  the  stations  of  the 
respective  lines.  But  railroads  may  so  issue  their  tickets,  and  so  condnet 
themselves,  as  to  have  the  purchasers  understand  that  they  undertake 
for  the  whole  route,  in  which  case  they  will  be  held  responsible  to  that 
extent.   Kmghi  v.  Portland  etc  R.R.  Co,,  449. 

li.  Drqrxb  ov  Garb  Rbquirbd  of  Gommon  Garrizrs  Dkprnds  somewhat 
upon  the  value  and  importance  of  what  is  to  be  carried.  The  greater 
the  value  to  be  transported,  the  greater  need  of  oare  and  caution  on  ihe 
part  of  the  carrier.  If  the  busAess  is  of  the  highest  moment,  that  ia, 
the  transportation  of  passengers,  then  the  skill,  care,  and  diligence  should 
be  in  proportion  thereto.    Id, 

1ft.  Railroad  Gompant,  as  Pabbbnorr  Garrirr,  is  Bound  to  the  most  exact 
care,  not  only  in  the  management  of  its  trains  and  cars,  but  also  in  the 
stracture  and  care  of  its  track,  and  in  aU  subsidiary  arrangements 
necessary  to  the  safety  of  passengers;  and  a  wharf,  which  is  a  passage- 
way for  those  going  to  and  from  the  cars,  is  a  subsidiary  arrangement, 
which  passengers  have  a  right  to  require  to  be  safe.    Id, 

lib  GoMMON  Garrirr,  Brcktvino  Goods  ior  Transportation  to  Point  be- 
yond his  own  route,  is,  in  the  absence  of  a  special  agreement^  liabel 
only  for  the  extent  of  his  own  ronte^  and  for  safe  storage  and  deliveiy 
to  the  next  carrier.    BaUmart  tie,  R,  R*  Co,  y,  SehumaeheTf  611. 

17.  Faois  Showing  No  Gontract  of  Partnrrship  retwrrn  Gonnroxino 
Transportation  Gompanirs. — Thr^  oonuion  carriers  run  lioes  of 
steamboat  and  railroad,  each  covering  a  part  only  of  a  certain  route,  but 
which  together  formed  a  continuous  line  of  through  transportation  of 
goods  over  that  route.    A  rate  of  freight  fixed  by  mutual  agreement 
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cliaiged  for  the  tiiron^  senrioe,  ooUeoted  by  the  oairier  whose  line  in- 
r£  eluded. the  end  of  the  route,  and  divided  between  the  three  in  an  agreed 

proportion.  Hdi,  that  no  partnership  or  joint  liability  to  shippers  of 
•.  goods  was  created  by  these  faots.    Qom  v.  New  York  etc.  R.  R,  Co.^  742. 

^  18.  Rbsfonsieilitt  ov  Common  Cabrisr  for  Goods  Commenxes  when  goods 

^,  are  delivered  to  and  accepted  by  him  for  the  purpose  of  transportation.  Id, 

\  19.   LlABILITT  OV  SXOOND  CONHECTINO  CARRIER  COMMENCES  WHEN.  —  When 

goods  are  delivered  by  one  carrier  to  another,  the  liability  of  the  second 
L  oommenoes  only  when  that  of  the  first  terminates.     If  there  be  no  rela- 

tion of  partnership  between  them,  ono  cannot  receive  and  accept  the 
^  goods  for  transportation  until  the  other  has  completed  the  delivery  of 

them  to  him,  and  discharged  himself  from  the  custody  or  control  of  them. 
8o  where  a  fire  breaks  out  during  the  delivery  of  goods,  and  destroys 
them  all,  the  second  carrier  is  at  most  liable  only  for  such  goods  as  he 
had  actually  received  before  the  fire  for  transportation.    Id. 

SOl  CoNSTBTTCrnvs  DsLXYKRT.  — The  taking  of  a  part  of  a  lot  of  goods  by  a 
railroad  company  from  a  steamboat  company,  and  the  fact  that  the  rest 
were  pointed  out  and  ready  to  bo  taken  from  the  boat,  was  held,  under 
the  droumstanoee  of  this  case,  not  to  constitute  a  constructive  delivery 
of  the  whole.    Id> 

81.  QuxsnoN  A8  TO  What  Ck>H8TiruTB8  Dxliysrt  akd  Aoceftancb  ov  Goods 
la  QiTBsnoM  or  Law,  when  the  facts  are  all  found.    Id, 

C  Pbopsixtobs  op  Steam  Tow-boats  Pltino  between  New  ORLXANa  and 
GuLT  ov  Mxzioo  are  common  carriers,  and  responsible  as  such.  They 
are  bound  to  bring  the  vessel  towed  safely  to  its  destination,  unless  pre- 
vented by  uncontrollable  accidents,  or  such  as  are  not  within  the  control 
of  human  foresight  or  power.  And  they  are  liable  for  any  damage 
cansed  to  such  vessel  by  neglect  to  procure  the  necessary  means  to 
secure  its  safe  towage.     Clapp  v.  Stanton^  417. 

23ii  In  AcnoN  AOAiNBT  CoMMON  CARRIER  FOR  Failxtrk  TO  DELIVER  certain 
mules,  which  the  carrier  had  negligently  allowed  to  escape,  where  the 
expense  of  search  and  recovery  of  the  animals  is  alleged  as  part  of  the 
damage,  it  is  proper  to  ask,  in  order  to  fix  the  amount  of  such  damage, 
what  the  services  in  such  searches  were  worth,  and  how  much  was  ac- 
tually paid.  The  proper  method  would  seem  to  be  to  ascertain,  firsts 
what  the  actual  expenses  were,  and  then  to  ascertain  whether  they  were 
reasonable.    Niyiih  Mismmii  R,  JL  Co,  v.  Ahen,  183. 

Si.  PuBUO  Nonox  Given  bt  Common  Carrier,  and  brought  home  to  the 
knowledge  of  the  shipper,  enters  into  the  contract  of  affreightment  so 
far  as  the  carrier  has  the  right  to  impose  such  terms,  either  by  express 
or  implied  contract,  not,  however,  inconsistent  with  the  express  contract, 
and  such  notice  will  be  considered  in  construing  the  contract  when  its 
terms  do  not  conflict  with  the  express  undertaking.  OmdofffY,  Adams 
Ex,  Go,,  207. 

SS.  Pdblio  NoncB  to  Shifpsb  will  not  Exempt  Cabbur  vbom  Liabilitt 
for  losses  by  the  malfeasanoe,  misfeasance,  or  gross  n^ligence  of  himself 
or  his  servants.  Therefore  if  he  or  they  convert  the  goods  to  a  wrong 
Qie,  or  if  either  make  a  wrong  delivery  to  a  person  not  entitled  to  them, 
or  if  either  is  guilty  of  gross  negligence  in  the  carriage  or  care  of  them, 
the  loss  must  be  borne  by  the  carrier.    Id. 

88.  Thoitoh  Cabrder  has  Given  Public  Notice  to  Shiffer,  still  it  is  not 
only  liable  for  gross  negligence,  but  also  for  ordinary  negligence;  or  in 
other  words,  the  carrier  is  bound  to  ordinary  diligenoe.     Id, 


f7.  OABmftwiuaaT  BsHajiAoooinRoui'ioAeflKlnlcf  kfa 
m  the  iliMM  W  oaamnoB  or  gnM  negjljgiHmj^  whara  tiia 
■hippad  aroof  nndl  ooopiM  aad  paouliar  Taloa,  st  tbo  ordiiMiy 
of  freight  for  onmmon  articlea^  withoat  notioa  to  the  ouimt  of  tiieir 

character.  Id. 
2&  CjkRuiEiL  ca:i50t  Exokhutx  Hnnm.F  vbom  Liabiuit  for  graos  or  erea 
ordinary  neglect  under  a  notice  that  goods  shipped  will  be  *'Tatiiod 
under  fifty  doOars,  nnleaa  otherwiae  herein  ■pedfiod,"  where  the  gooda 
ahipped  were  specified;  and  fmok  their  ^finf^^  tfaeoaczier  nmat  be  pn- 
anmed  to  have  known  their  Taloe,  at  leaat  appraximatalyy  and  ixam.  the 
amooBt  of  freight  collected  to  have  known  that  their  Talneezoeadad  thai 
in  the  notice,    /d. 

See  Agbnct,  3;  RaxLR0AD8|  9. 


CONFLICT  OF  LAW& 

1.  Sbt-ovf  Allowxd  ST  Local  Law  is  Rxoardsd  as  Past  ov  BjoaDTy  an 

Co^rssQUKfTLT  IS  Adxissiblx  against  <*lMmiT  sned  on  m  this  state  by 
persons  belonging  to  other  states  or  countries,  althongh  it  woold  not  be 
admissible  by  the  law  of  the  ooontry  where  the  debt  whidi  ia  anad  waa 
contracted.     DcBoia  v.  Morton^  345. 

2.  Law  of  CorNTRT  whkrb  Costeact  is  to  bb  Erfobcbd  Pbbtails  nr  Esr- 

lOBCCVo  such  contract,  although  the  lex  hd  eontracttta  must  be  lefeiieJ 
to  to  expound  it.  Where  contract  is  made  in  one  country,  to  be  per- 
formed in  a  second,  and  is  enforced  in  a  third,  the  law  of  the  last  alotta 
will  govern  the  caae  as  to  the  remedy.     Id, 

t.  likw  OP  Set-otf  asd  of  Tskdxb  Belong  Ratheb  to  Rkmbdt  tbav  t9 
bussTANCE,  and  therefore  are  always  regulated  by  the  laws  of  the  state 
in  which  the  action  is  brought,  and  not  by  the  law  of  the  place  where 
the  obligation  sued  on  was  made.     Id. 

4.  Bbmbdibs  upon  Costbaots  arb  Rboulated  and  Fdbsubd  Aooobddio  to 
Law  of  Plaob  whbrb  Aoiton  is  instituted,  and  the  iex  fori  has  no  ap- 
plication. Hie  lex  loci  acts  upon  the  rights;  the  lex  /bri  on  the  remedy, 
nia  satisfies  the  comity  of  nations,  by  according  to  foreigners  the  use 
of  the  same  remediea  allowed  to  the  citizens  of  the  state.    Id, 

ib  Abt-off  should  bb  Allowed  AOAiwgr  Notb  Eucvi'sd  ev  TBJSBaasiv  and 
aned  on  in  Kentucky,  where  it  is  allowed  by  the  law  of  the  latter  staia^ 
but  would  not  have  been  allowed  by  the  law  of  Tennessee.     Id. 

C  Law  of  Place  whebb  Coktract  is  Made  will  Ordinabilt  Govbbk  its 
interpretation,  and  the  rights  of  the  parties  thereunder.  But  when  a 
question  arises  under  the  common  law  or  law  merchant,  not  modified 
by  local  custom  or  statute,  the  courts  of  the  particular  state  will  dedaie 
for  themselves  what  the  rule  in  such  case  ia,  and  are  not  concluded  by 
what  the  courts  of  the  atate  where  the  contract  waa  made  have  decided 
relative  thereto.    FraMm  v.  Ttoogood,  73. 

7.  Ck>irsisucnoif  OmcH  bt  Sitfbemb  Jitdicial  Tbibubal  of  Statb  to  the 
atatntea  or  constitution  thereof  will  be  followed  by  the  federal  oooiia^ 
and  thoae  of  other  atatea,  but  this  rule  does  not  apply  when  the  question 
arises  under  the  general  or  common  law.  In  the  latter  oaae,  adjudioa- 
tiona  of  other  atatea  have  no  conclusive  force,  and  are  to  be  reoaivad 
only  m  aids  or  lighta  in  reaching  a  correct  determination.    Id, 

Bee  TiiMWiimr  abd  Tbhahi;  2. 
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CONSTITUTIONAL  LAW. 

k  Braan  Vebixd  uhbxr  Mitotgipal  Law  ov  CounrBT  abb  hot  AmonD 

by  a  change  or  abrogaidon  of  the  law.     WiUiams  v.  JohnBon,  613. 

5.  Vested  Right  of  Action  is  Propertt,  and  will  bb  Protected  ebou 

AbBITRART  LeGISLATIYB  iNTERrERENCB.      Id, 

I.  Statute  ought  not  to  hayb  Retkoactivx  Operation,  unless  its  words 
are  so  clear/  strong,  and  imperative  that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  intention  of  the  legislature  could  not  be 
otherwise  satisfied.     Id. 

ii.MATTM,  "Nova  CoNsnTuno  Futubis  Formam  Imponerb  Debet,  nob 
pBSTEBrns,"  is  as  ancient  as  the  law  itself.     Id. 

6.  States  op  Union  as  between  Themselves,  though  integral  parts  of  the 

same  national  sovereignty,  are  yet  foreign  to  and  independent  of  each 
other,  but  the  judgments  and  judicial  proceedings  in  one  are  of  equal 
effect  in  all  other  states;  still  the  refusal  to  abate  a  suit  in  one  state  be- 
cause  of  the  pendency  of  a  like  action  in  another  state,  between  the 
same  parties,  does  not  deny  the  equal  effect  of  the  proceedings  in  each 
of  these  courts.    DavU  v.  Morton^  309. 

f.  KoT  DE  Facto  Goyebnment. — The  "provisional  government  of  Ken* 
tucky,'*  attempted  to  be  established  during  the  Civil  War,  was  never  in 
any  sense  a  de  fado  government,  never  having  been  recognized  by  the 
political  deparhnent  of  the  United  States  nor  of  the  state  of  Kentucky 
as  such;  and  where  the  political  departments  refuse  or  fail  to  recognize  a 
government  de  facto,  the  judiciary  never  does.    Simpson  v.  Lovering,  252. 

7>  Leoislatube,  though  It  uat  Modify  and  Repeal  Acts  of  former  legis- 
latures, and  cannot  abridge  succeeding  legislative  action,  has  no  power 
by  subsequent  legislative  action  te  divest  the  rights  of  property  derived 
from  a  contract  made  under  authority  of  a  former  legislature.  State  v. 
Barker,  175. 

t.  Statute  Violates  Obligation  of  Contracp,  Which  Provides  for  the 
compiling  and  printing  of  laws  of  the  state  under  the  supervision  of 
the  compiling  commissioners,  and  for  the  letting  of  the  printing  con- 
tracts by  them,  in  so  far  as  it  conflicts  with  the  rights  of  one  who  has, 
by  virtue  of  a  former  statute  authorizing  the  legislature  to  contract 
with  the  lowest  bidder  for  doing  all  state  printing  for  the  next  year, 
contracted  to  do  such  printing.     Id. 

f.  Statute  Unconstitutional  as  to  Some  and  Valid  as  to  Othebs. — To 
avoid  the  draft  of  1864,  a  large  number  of  the  citizens  of  Gallatin  County 
met,  resolved  to  raise  twenty  thousand  dollars  to  be  given  as  bounties  to 
volunteers,  appointed  a  committed  to  borrow  the  money,  and  to  wait 
upon  the  legislature  and  procure  the  passage  of  an  act  authorizing  the 
county  to  issue  bonds,  and  to  levy  a  tax  for  their  payment.  All  this 
was  done,  the  act  passed,  and  the  tax  afterwards  levied  by  the  county 
court.  Held,  that  this  act  was  unconstitutional  as  to  those  who  did  not 
procure  its  passage,  or  did  not  ratify  it,  or  were  not  subject  to  the  draft, 
or  who  did  not  benefit  by  its  passage;  but  that  as  to  those  who  did  so,  it 
was  t*i«<iing,  and  they  were  liable  to  the  tax.  Ferguson  v.  Landram^  350. 

See  Taxation. 

OONTRACra 

L  ^xii  Slbmbhts  op  Cobtbact  abb  Contained  in  Agbeement  between  par- 
ties who  are  competent  to  contract,  about  a  legal  and  competent  sub- 
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Jeot-nmtter,  upon  a  mntoal  l^gal  oonsidentioiiy  with  a  mntoalitj  of  •bll- 
gatioa.    8UtU  t.  Barker,  175. 

S.  All  CoNTBAcm  hu8t  bs  so  Constbusd  as  to  Aooompubh  Iiimmov  ci 
the  parties;  and  in  determining  their  provisions,  a  liberal  and  fair  coq- 
stmotion  is  to  be  given  to  the  words  either  singly  or  in  connection  with 
the  sabject-matter.  It  is  the  duty  of  a  court  rather  to  uphold  and  givo 
effsot  to  a  contract  than  by  legal  snbtilty  to  overthrow  it.  If  there  is 
no  ambiguity,  and  the  meaning  of  the  parties  can  be  clearly  ascertained, 
effect  must  be  given  to  the  instrument,  whether  it  be  a  legislative  gran^ 
or  not    Chunt  v.  Lea^  403. 

t.  Ir  OoNTRAOT,  WHSN  Enteexd  ikto,  IS  Okbtain,  Mutcal,  Faib  nr  All  m 
Pabts,  and  for  an  adequate  consideration,  it  is  immaterial  that  by  force 
of  subsequent  circumstances  it  has  become  less  beneficial  to  one  party, 
unless  such  change  is  in  some  way  the  fault  of  the  party  seeking  its  spe- 
cific execution.     Brewer  v.  Herbert,  582. 

4.  Fairnbss  OB  Hardship  ov  Ck)HTBAcr,  Lnus  All  its  Othkr  Quauths, 

must  be  judged  of  at  the  time  it  was  entered  into,  not  by  subsequent 
events.    Id. 

5.  Parol  Evidencb  is  Abmibsibli  to  Pboyx  tbat  WRrrrsN  Contract  o 

DiscHARGKD,  or  that  damages  for  its  non-performance  were  waived,  or 
that  performance  of  part  of  the  contract  was  dispensed  with,  though  it 
would  be  inadmissible  to  contradict  or  alter  a  written  instnunent.  VieU 
V.  Oermania  Ins.  Co.,  83. 

C  Loan  or  Monet  to  Mbmbeb  ov  Firm  Enoaoed  in  Blookadb-runnino, 
to  be  by  the  borrower  lent  again  to  the  confederate  general  in  command 
of  the  district,  for  a  private  use,  ia  not  illegal  where  there  is  nothing  to 
show  that  the  lender  expected  the  money  to  be  used  illegally,  or  that  it 
was  so  used.    Cooper  v.  TJumpson,  392. 

7.  Act  ov  Conorbss  ''to  Suppress  Insurrbcfion,  to  Pcnish  Treason,  to 
■eixe  and  confiscate  the  property  of  rebels,  and  for  other  purposes,"  was 
enacted  in  the  interest  of  the  government,  and  not  for  the  benefit  of 
those  against  whom  its  provisions  are  directed;  and  the  nullity  of  trans- 
fers therein  denounced  relates  to  sales  made  to  defeat  the  rights  of  the 
government.  A  party  who  has  made  a  contract  in  violation  of  the  oon- 
fiscation  laws  cannot,  to  relieve  himself  from  the  obligation  thereof  in- 
voke the  nullity  therein  declared.    LeggeU  v.  BicJuirdson,  388. 

See  Aqbnot,  1;  Ck)Nnjcr  or  Laws;  TELsaRAPHS;  War. 

CJORPORATIONS. 

1.  MnffBERS  or  Corporation  are  'Leg  allt  Presctmed  to  be  Citizens  or  State 
by  the  laws  of  which  it  was  created,  and  in  which  alone  the  coiporate 
body  has  a  legal  existence.  And  a  suit  by  or  against  such  corporation, 
in  its  corporate  name,  must  be  presumed  to  be  a  suit  by  or  agidnst  oiti- 
sens  of  the  state  creating  the  corporation.  Hobbs  v.  Manhattan  Ins.  Co., 
472. 

1  To  Beooonize  Right  or  Corporation  Created  bt  One  State  to  Fobci 
rrs  Presence  and  Business  into  Another  State  is  to  allow  a  stats 
to  give  its  own  laws  an  extraterritorial  operation,  and  to  allow  its  arti- 
ficial creation  to  transport  its  laws  into  the  sovereignty  of  a  neighbor 
over  the  positive  enactments  of  such  neighbor,  for  its  very  preseaoe^ 
power,  and  capacities  are  by  virtue  of  its  charter.  Phoemx  Ine.  Oo^  v. 
CammonweaJth,  331. 
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9k  Law  Dibgbiiiinatxvo  aoainbt  Fobugn  Ivsubanob  Compahibs.  —Where 
the  law  of  the  state  where  the  plaintiff  corporation  was  chartered  dis- 
criminates against  companies  incorporated  in  the  several  states  outside 
of  said  state,  it  is  singnlarly  inconsistent  for  it  to  come  into  our  courts 
and  assail,  as  unconstitutional,  retaliatory  legislation  by  this  state.    Id. 

4.  COBPOBATION  IS  CITIZEN    80    FaR    AS    RELATES  TO  BeSIDENGB  IN  StaTB 

WHERE  It  is  Incobfobated,  within  the  meaning  of  the  federal  consti- 
tation  regulating  jurisdiction  in  suits  "between  citizens  of  different 
states,"  but  is  not  a  citizen  for  all  the  broad  and  numerous  purposes 
contemplated  by  the  provision  declaring  that  "the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  of 
the  several  states.*'    Id, 

i.  COBFOBATION  CAN  HAVE  No  LeOAL   EXISTENCE  OUTSIDE  OF  BOUNDARIES 

OE  SovEREiONTT  BT  Which  It  IS  CREATED.  It  ezists  Only  in  contem- 
plation of  law,  and  by  the  force  of  law;  and  where  that  law  ceases  to 
operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no  exist- 
ence. Every  power  which  a  corporation  exercises  in  another  state  de- 
pends for  its  validity  upon  the  laws  of  that  state.    Id, 

t,  Leoislattve  Repeal  or  Charteb  or  Insurance  Coupant — Obuoatioh 
OF  Contract  not  Impaired.  —  Where,  at  the  time  of  the  grant  of  a 
charter  to  a  corporation,  a  general  statute  existed  to  the  effect  that  all 
grants  to  corporations,  or  other  statutes,  should  be  subject  to  amendment 
or  repealed  at  the  will  of  the  legislature,  unless  the  contrary  intent  bo 
therein  expressed,  the  charter  may  be  repealed  at  any  time,  and  the  fact 
that  the  charter  contains  no  provision  for  its  repeal  does  not  prevent  this 
result.     Oriffin  v.  Kentucky  I.  Co.,  261. 

7.  Provision  in  General  Law,  Providing  for  Repeal  of  Charter  of 
Corporation,  that  "no  amendment  or  repeal  shall  impair  other  rights 
previously  vested,"  was  intended  to  secure  the  rights  of  beneficiaries  and 
others,  vested  under  the  charter  before  its  amendment  or  repeal,  and 
does  not  affect  the  mere  power  to  repeal  the  franchise.     Id, 

t,  Bt-law  of  Corporation  will  not  Suffice  to  Create  Liabelitt  for 
Corporation  Debts  upon  Member  or  Officer,  unless  the  member 
signs  it,  and  money  is  lent  upon  the  credit  thereof.     Flint  v.  Pierce,  691. 

$,  Under  Maine  Statute  Making  Directors  op  Corporation  Personally 
Liable  for  their  "official  mismanagement,"  they  are  so  liable  only  for 
the  official  mismanagement  which  occurred  during  the  year  for  which 
they  were  chosen,  and  during  which  they  acted.  They  cannot  be  held 
liable  for  the  mismanagement  of  the  directors  of  a  preceding  year.  Btmk 
qfMut.  Redemption  v.  HOI,  470. 

10.  Directors  of  Corporation  are  in  Situation  or  Trustees,  and  are 
personally  answerable  for  ordinary  neglect  in  their  official  business.    Id. 

11.  Corporation  not  Bound  bt  Writino  —  Officers  Personally  Lia- 
ble. —  Upon  a  writing  signed  by  the  president  and  directors  of  a  cor- 
poration, to  the  effect  that  "  twelve  months  after  date,  the  presidenti 
by  order  of  the  board  "  of  the  corporation,  promise  to  pay  a  certain  sum 
with  interest,  the  officers  are  personally  liable,  as  it  appears  by  the  terms 
of  the  writing  that  they  intended  to  impose  a  personal  responsibility  upon 
themselves  for  the  debt,  and  not  to  bind  the  corporation.  Cuphart  ▼. 
DocU,  258. 

12.  Corporation  Bound — Officers  not  Personally  Liable.  —  Upon  a 
writing  signed  by  the  president  and  directors  of  a  corporation,  to  the 
effect  that  "tw^ve  months  after  date,  the  president  and  directors  of 


fbe  eorponiiaa  vill  p^  »  owteiii  rdb  willi  intaiert,  Hm 
alone  a  reaponnbia  to  fka  payee;  tbe  oflloen  inenr  no  peraimal 
Fomtt  V.  ZMii;  856. 

13L  Whkthkk  Oobporaxboh  Aloss  d  Bound  bt  WRimo  Sioinro  bt  m 
OmcBBs^  OK  WHffHKM  Lattkb  Incor  PERSONAL  LiABiUTr,  IS  a  qoea- 
tioD  of  intention  to  be  determined  from  what  appears  on  the  faoe  of  the 
wilting.     Id. 

14  Whxthxr  SxRTicsor  PRocns  on  Ojvicer  or  Aobnt  aw  Forkxon  Ookpo- 
BATioN,  ontaide  of  the  tenritarial  jurisdiction  creating  it»  is  binding  npon 
the  corpogatioo,  diacn.wod,  bat  not  decided.  Ncrth  JUinomri  R,  S,  Co,T. 
Attn,  183. 

1&.   VOLUNTART  ApPBARANCB  OF  FOREIGN   CORPORATION   WILL  CONFER  npon 

eoort  having  jurisdiction  of  the  snbject-matter  full  power  to  decide  the 
matter  in  eunUuvet»^»  and  the  defendant  corporation  cannot  afterwards 
aet  np  as  a  defense  want  of  jorisdiction  of  tho  person.  Id, 
16l  Court  or  Bquitt  will  Restrain  Corporations  from  Grossly  Abubino 
THEIR  Powers  to  Injury  of  Individuals;  and  will  not  snfifer  power- 
fnl  corporate  bodies,  with  whom  it  is  always  very  difficult  to  deal  on 
equal  terms,  to  take,  under  color  of  authority,  proceedings  which  are 
of  an  illegal  character,  or  which  are  of  doubtful  legality,  if  by  so  do- 
ing they  place  those  against  whom  they  are  proceeding  in  a  condition 
of  peril  from  which  it  might  be  difficult  for  them  to  extricate  them- 
selves.    Mayor  V.  €hro8honj  591. 

17.  Money  when  to  be  Regarded  as  Capital,  and  not  Ixooice.  —  Money  in 
the  hands  of  the  directors  of  a  corporation  may  be  income  to  the  cor* 
poi^tion;  but  it  is  not  so  to  a  stockholder  till  a  dividend  is  made,  and 
where  the  company  invest  it  in  buildings  and  machinery,  or  in  railroad 
tracks,  depots,  rolling  stock,  or  any  other  permanent  improvements  for 
enlarging  or  carrying  on  their  legitimate  business,  it  never  becomes  in- 
come to  the  share-holder.  Tlie  investment  bccoipes  an  accretion  to  the 
capital,  and  it  is  equally  so  whether  they  increase  the  number  of  shares^ 
or  the  par  value  of  shares,  or  leave  the  shares  unaltered.  So  if  the  num- 
ber of  shares  is  increased  for  purposes  merely  speculative,  it  is  an  increaae 
of  capital  stock,  and  not  of  income.     Mhwt  v.  Paine,  705. 

18.  Cash  Dividends  ov  Corporation,  however  Large,  are  to  be  Rb- 
oarded  A.S  Inoome,  and  stock  dividends,  however  made,  as  capitaL  A 
cash  dividend  is  an  income  from  capital,  and  a  stock  dividend  is  an  ao* 
cretion  to  capital.     Id, 

19.  Increase  of  Capital  of  Corporation  should  bb  Kept  for  REaiAiVDEA- 
MAN,  and  an  increase  of  income  should  be  paid  to  the  tenant  for  life^ 
Id. 

90.  Corporations  Owning  Property  may  Inorkasb  eithkr  Inooxb  ob  Cap- 
ital OUT  OF  Money  in  its  Hands,  according  to  the  disoretion  of  its 
directors;  and  courto  will  not  go  behind  their  action,  and  attempt  to 
ascertain  how  they  came  by  the  funds  out  of  which  they  dedare  eithtr 
cash  or  stock  dividends.    Id. 

tl.  Shares  of  Additional  Stock  I>i8tributed  to  Trustbb  as  Dividbhd 
Accrue  as  Capital  to  Original  Stock  of  Corporation.  Where  a 
trust  fund  includes  shares  in  the  stock  of  a  corporation,  and  the  inoome 
of  such  fund  is  to  be  paid  to  one  until  his  death,  the  capital  then  to  be 
conveyed  to  another,  shares  of  additional  stock  distributed  to  the  trae* 
tee  as  a  lawful  dividend  thereon  accrue  as  capital,  althoogh  theyiepi^ 
sent  net  earnings  of  the  ccrporatioiL    Id, 
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ML  Caoirlimim  ov  P—tfuniu  OomsattiomK  Kvowv  to  Common  Law  wbrs» 
bj  fbo  death  of  all  ha  meoiben,  by  the  act  of  the  legialatiire,  by  rarrender 
of  the  charter,  accepted  by  the  government,  or  by  forfeitare  of  the  fran- 
cbiae,  pronoanced  by  the  judgment  of  a  competent  tribunal  on  a  pro- 
ceeding in  behalf  of  the  state.    Folger  v.  Columbian  /.  Co,,  747. 

f8k  At  CknocoN  Law,  meithbb  Coubt  ow  Law  kor  Ck)CBT  ov  Equitt  oould 
Decbme  FoBnoTUBB  ov  Ohabteb  ob  DiasoLnnoif  ov  Ck>BpOBATioN,  at 
the  snit  of  an  individoaL    Id. 

M.  CAsn  Bnumxraixd  nr  Whiqh  Afpozntmbnt  ov  REonvxRa  ov  Pbofbbtt 
ov  Ck>HFOBATioN  npon  adverse  application  was  authorised  under  New 
York  statutes.    Id. 

SB.  T6  Dmbks  Assolutb  aiib  Final  Dibbolution  of  Corpobation  at  Suit 
ov  iNDmDUAL  is  no  part  of.  the  general  jurisdiction  of  a  court  of  law  or 

^      of  chancery,  and  can  be  justified  only  by  express  statute.     Id, 

ML'  Ezamflb  ov  Fobbion  Judgment  Ehtitlbd  to  No  Faith  and  Cbbdit  in 
Massaghusstts.  — Li  the  suit  of  a  stockholder  of  a  corporation  char- 
tered under  the  law  of  New  York  against  the  corporation  for  a  violation 
of  its  charter  in  declaring  and  paying  a  dividend  out  of  its  capital  stocky 
lugfaail  of  out  of  its  surplus  profits,  such  suit  being  based  on  the  New  York 
Bevised  Statutes,  part  8,  title 4,  chapters,  article 2,  section  47,  a  decree  of 
the  supreme  court  of  New  York  declaring  the  corporation  dissolved  is  in 
excess  of  the  jurisdiction  of  the  court,  and  therefore  entitled  to  no  faith 
and  credit  in  Massachusetts  as  a  judicial  proceeding.    Id, 

t7.  DnsoLUTioN  or  Oobporation  cannot  Defbiyb  rni  Creditobs  oe  Stock* 
HOLDEB8  ow  THEIR  BiOHTS  IN  ITS  Pbopertt,  and  if  the  commou  law 
affords  them  no  remedy,  they  may  obtain  relief  in  equity,  and  the  prop- 
erty of  foreign  corporations  within  the  state  may  thus  be  reached.    Id, 

IBb  Greditob  mat  Comfel  Payment  of  hib  Debt  out  of  Pbofebtt  of  Dis- 
solved FoREiON  Ck>BFOBATiON,  It  Sbems.  Upon  trustee  process  sub- 
mitted to  the  supreme  court  of  Massachusetts  on  an  agreed  statement  of 
luts,  it  seems  that  a  citizen  of  Massachusetts  may,  since  the  passage  of 
the  statute  of  1865,  chapter  179,  which  authorizes  the  court  to  allow 
amendments  changing  a  suit  at  law  to  a  proceeding  in  equity,  obtain 
payment  of  a  debt  due  to  him  from  a  foreign  corporation,  though  it  has 
been  dissolved,  out  of  its  property  in  Massachusetts.    Id. 

S9.  In  MA88AOH08ETTS  FOBEION  COBFOBATION  ICAT  MaKE  Ck>llTBACrrS  WITHIN 

SooFB  OF  ITS  Ohabteb,  and  bcat  Sue  and  be  Sued  thereon.  It  is 
also  required  by  hiw  to  have  an  agent  appointed  there  upon  whom  procesa 
may  be  served.    Id. 

80l  Fobxion  Corporations  haying  Property  in  Massaohusetts  are  Lia- 
ble TO  be  Sued  and  to  have  their  Property  Attached  ther^ 
by  trustee  process  or  otherwise,  in  like  manner  as  individual  debtors  re- 
siding in  other  states.     Id, 

ML  Municipal  Corporation,  beinq  Qboanized  fob  Politioal  Pubposeh,  is. 
Oqnstantlt  Subject  to  Legislative  Control,  and  is  liable  at  all 
times  to  have  its  public  powers,  rights,  and  duties  modified,  changed, 
or  abolished,  as  the  legislature  may  deem  proper.    Mayor  v.  Oroihon, 
691. 

92m  FowxB  OR  pRiYiunB  Granted  to  Town  of  Frederick  by  Act  of  1847, 
Chapter  22i,  Entitled  "An  act  to  open  and  widen  Csrroll  Creek,  in 
n«derick  dty,"  was  for  the  public  good,  and  created  no  vested  righto 
as  against  the  stafee.  It  was  ordinary  legislation  as  ccntradistinguiahed 
from  oompaot;  and  was  liable  to  be  repealed  as  well  by  the  genersl  law 
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the  eorporatioii  wfll  paj  a  oertem  rdb  wVStt  inteieai,  IIm 

alone  is  responfliUa  to  the  payee;  the  effioen  Inenr  no  pereoiml  lialiililj. 

ToweU  Y.  Dodd,  2Xi6, 

13.  Whsther  Cokporatiov  Alohs  is  Bocnd  bt  Writimo  8iainn>  bt  in 
Officers,  or  whether  Latter  Incctr  Personal  LiASiUTr,  ia  a  qnee- 
tion  of  intention  to  be  determine  from  what  appears  on  the  face  of  the 
writing,     [dm 

14.  Whether  Service  oe  Process  on  Officer  or  Agent  of  Forsion  Corpo- 
ration, outside  of  the  territorial  jurisdiction  creating  it,  is  binding  upon 
the  corporation,  discussed,  but  not  decided.  North  JUismmri  R,  R,  Co,  ▼. 
Ahers,  183. 

15.   VOLXTNTART  APPEARANCE  OF  FOREIGN   Ck)RPORA'nON   WILL  CONFER  QpOS 

court  having  jurisdiction  of  the  subject-niatter  full  power  to  decide  the 
matter  in  controversy,  and  the  defendant  corporation  cannot  afterwards 
set  up  as  a  defense  want  of  jurisdiction  of  the  person.    Id, 

16.  Court  of  Equitt  will  Restrain  Corporations  from  Grossly  Abubino 
THEIR  Powers  to  Injury  of  Individuals;  and  will  not  suffer  power- 
ful corporate  bodies,  with  whom  it  is  always  very  difficult  to  deal  oo 
equal  terms,  to  take,  under  color  of  authority,  proceedings  which  are 
of  an  illegal  character,  or  which  are  of  doubtful  legality,  if  by  so  do- 
ing they  place  those  against  whom  they  are  proceeding  in  a  condition 
of  peril  from  which  it  might  be  difficult  for  them  to  extricate  them- 
selves.    Mayor  Y,  Oroshon,  591. 

17.  Money  when  to  be  Regarded  as  Capital,  and  not  Income.  — Money  in 
the  hands  of  the  directors  of  a  corporation  may  be  income  to  the  cor* 
poration;  but  it  is  not  so  to  a  stockholder  till  a  dividend  is  made,  and 
where  the  company  invest  it  in  buildings  and  machinery,  or  in  railroad 
tracks,  depots,  rolling  stock,  or  any  other  permanent  improvements  for 
enlarging  or  carrying  on  their  legitimate  business,  it  never  becomes  in- 
come to  the  share-holder.  The  investment  bccoipes  an  accretion  to  the 
capital,  and  it  is  equally  so  whether  they  increase  the  number  of  sharei^ 
or  the  par  value  of  shares,  or  leave  the  shares  unaltered.  So  if  the  num- 
ber of  shares  is  increased  for  purposes  merely  speculative,  it  is  an  increase 
of  capital  stock,  and  not  of  income.     Minot  v.  Paine,  705. 

18.  Cash  Dividends  of  Corporation,  however  Large,  are  to  re  Re- 
garded A5)  Income,  and  stock  dividemls,  however  made,  as  capitaL  A 
cash  dividend  is  an  income  from  capital,  and  a  stock  dividend  is  an  ao> 
oretion  to  capital.     Id, 

19.  Increase  of  Capital  of  Corporation  should  rb  Kept  for  Remahtdrb- 
man,  and  an  increase  of  income  should  be  paid  to  the  tenant  for  lifk 
Id, 

20.  Corporations  Owning  Property  may  Inorkasr  eithkr  Ikoomb  or  Cap- 
ital OCT  OF  Money  in  its  Hands,  according  to  the  diacretion  of  ite 
directors;  and  courts  will  not  go  behind  their  action,  and  attempt  to 
ascertain  how  they  came  by  the  funds  out  of  which  they  declare  etthar 
cash  or  stock  dividends.    Id. 

t\.  Shares  of  Addhional  Stock  Distributed  to  Trustee  as  Dividend 
Accrue  as  Capital  to  Original  Stock  of  Corporation.  Where  » 
trust  fund  includes  shares  in  the  stock  of  a  corporation,  and  the  inoome 
of  such  fund  is  to  be  paid  to  one  until  his  death,  the  capital  then  to  be 
conveyed  to  another,  shares  of  additional  stock  distributed  to  the  troe* 
tee  as  a  lawful  dividend  thereon  accrue  as  capital,  althongh  theyiepr^ 
sent  net  earnings  of  the  corporatioiL    /d. 
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SB  ML  Ohlt  IfoBM  wrP—tfuniM  OfMOPOSATiair  Kvowv  to  Common  Law  wbrs» 

^  !»7  fbo  death  of  all  iti  maniben,  by  the  act  of  the  legislatiirep  by  surrender 

fd  the  charter,  accepted  by  the  gOTeniment,  or  by  forfeiture  of  the  fran- 
ckiae,  proaoanced  by  the  judgment  of  a  competent  tribunal  on  a  pro- 
ceeding in  behalf  of  the  state.    Folger  y.  Columbian  L  Co,,  14^. 
■^  S3b  At  Ck>UMON  Law,  neitheb  Coubt  ov  Law  kor  Ck)CBT  ov  Equttt  ooitld 

BlOBXB  FORJEETOBB  OV  OhABTEB  OB  DISSOLUTION  GW  COBPOBATIOir,  at 

the  suit  of  an  indiridnaL    Id, 

Si.  CASnBNUMIBATBDINWHIQHAFPOXNTMBNTOVRlOKIVXRaOVpBOFIBTr 

OT  CSoRPOBATiON  npcn  adverse  application  was  authorized  nnder  New 
York  statutes.    Id» 

tfti  To  DSQRBB  ASSOLUTB  ANB  FiNAL  DISSOLUTION  G»  CoBFOBATION  AT  SuiT 

ov  Individual  is  no  part  of. the  general  jurisdiction  of  a  court  of  law  or 
^      of  chancery,  and  can  be  justified  only  by  express  statute.    Id, 

88.'  EXAMFLB  OV  FORnON  JUDOMNNT  BnTITLBD  TO  No  FaITH  AND  CrBDIT  IN 

ICassachusrts.  — In  the  suit  of  a  stockholder  of  a  corporation  char- 
tered under  the  law  of  New  York  against  the  corporation  for  a  violation. 
•f  its  charter  in  declaring  and  paying  a  dividend  out  of  its  capital  stocky 
faistead  of  out  of  its  surplus  profits,  such  suit  being  based  on  the  New  York 
Revised  Statutes,  part  8,  tide  4,  chapter  8,  article  2,  section  47,  a  decree  of 
the  supreme  court  of  New  York  declaring  the  corporation  dissolved  is  in 
excess  of  the  jurisdiction  of  the  court,  and  therefore  entitled  to  no  faith 
and  credit  in  Massachusetts  as  a  judicial  proceeding.  /cf« 
17.  Dissolution  of  Oorfobation  oannot  Dxfrive  its  Crxditors  or  Stock- 
holders ov  thvir  Rights  in  its  Pbopertt,  and  if  the  common  law 
affords  them  no  remedy,  they  may  obtain  relief  in  equity,  and  the  prop- 
erty of  foreign  corporations  within  the  state  may  thus  be  reached.  Id, 
t6L  Obrditob  bcat  Cokfnl  Patmbnt  ov  his  Debt  out  or  Pbopebtt  of  Dis- 
solved Foreign  Ck>RFORATiON,  It  Seehs.  Upon  trustee  process  sub- 
mitted to  the  supreme  court  of  Massachusetts  on  an  agreed  statement  of 
facts,  it  seems  that  a  citizen  of  Massachusetts  may,  since  the  passage  of 
the  statute  of  1865,  chapter  179,  which  authorizes  the  court  to  allow 
amendments  changing  a  suit  at  law  to  a  proceeding  in  equity,  obtain 
payment  of  a  debt  due  to  him  from  a  foreign  corporation,  though  it  has 
been  dissolved,  out  of  its  property  in  Massachusetts.    Id, 

'"-'  29.  In  Massachusetts  Foreign  Corporation  mat  Make  CoNTRAcrrs  within 

BoQPE  OF  ITS  Charter,  and  bcat  Sub  aitd  be  Sued  thereon.    It  is 
also  required  by  law  to  have  an  agent  appointed  there  upon  whom  process 
may  be  served.    Id. 
IOl  Fobxion  Corporations  having  Property  in  Massachusetts  are  Lia- 

^  RLE  TO  BE  Sued  and  to  have  their  Propertt  Attached  ther^ 

by  trustee  process  or  otherwise,  in  like  manner  as  individual  debtors  ro- 

3;'  siding  in  other  states.     Id, 

SL  Municipal  Corporation,  bxino  Organized  for  Poutioal  Purposes,  is 
Oonstantlt  Subject  to  Legislative  Control,  and  is  liable  at  all 

^  timee  to  have  its  public  powers,  rights,  and  duties  modified,  changed, 

or  abolished,  as  the  legislature  may  deem  proper.    Mcsyor  v.  Qrotihtm^ 

^  691. 

^  ML  PiowxR  OB  Priviubgb  Gbantbd  to  Town  of  Fbbderiok  bt  Act  of  1847, 

:^  Chapter  224»  Entitled  "An  act  to  open  and  widen  Carroll  Creek,  in 

Ihvderiok  city,"  was  for  the  public  good,  and  created  no  vested  rights- 

'y  as  against  the  stalw.    It  was  ordinary  legislation  as  contrad  istingnished 

:f  from  oompaot;  and  was  liable  to  be  repealed  as  well  by  the  general  law 
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adopting  Hm  eode^  9mhjm  fpedal  Uw  vtpnmSj  aHating  cr  ^^^^siam^ 
the  powien  of  the  oofpomtioii;  and  waa  in  bit  eflbctuallj  and  eon- 
pletely  abrogated  and  repealed  by  the  act  of  1860»  adopting  the  oode.   Id. 

d  Cnr  HAS  No  Umlimitxd^  Aboosjote,  Unooxttbollablb  Riobt  to  order 
■ach  improYements  of  its  streets  as  it  may  deem  necessary  or  benefidsly 
at  the  expense  of  property  owners,  and  in  ntter  disregard  of  their  inter- 
est8»  without  compenBation;  for  snoh  improvement  may  not  only  render 
the  property  entirely  Tslnelees  to  the  owner,  bat  it  may  also  take  from 
him  to  pay  for  its  improvement,  besides  destroying  his  business  and  ean»' 
ing  him  to  contribate  from  his  other  means  to  its  destruction.  LmutmBe 
V.  BoOmg  Ma  Co.,  243. 

•4.  RiGRT  TO  Takb  Pbiyatk  Pbofsbit  lOA  PuBUo  UsB  npon  making  jnst 
compensation  to  the  owner  does  not  impair  or  conflict  witii  the  ri^it 
and  power  of  towns  and  cities^  in  ordinary  oases,  to  hare  the  streets  im* 
proved  at  the  expense  of  the  property  holder  thereon;  bat  such  improve- 
ment cannot  be  made,  when,  *owing  to  extraordinary  facts,  and  when,  to 
force  the  owner  to  make  the  improvements  is  virtaally  to  txinfiacate  his 
property,  or  even  to  permit  it  to  be  done  without  compensation,  is  to  de- 
stroy his  property*    Id, 

tt.  So  Long  as  Crrr  CoKvnris  Imfbotsmkktb  ov  iia  Strkktb  to  the  boon* 
dary  of  the  street,  and  interferes  with  no  private  right  of  light,  air,  or 
private  passway,  the  incidental  injury  to  lot-owners  is  damnmn  aftigw 
if^ria.    Id, 

10.  AsJTBOVQU  OwHBB  OF  OiTT  Pbopebtt  MAT  BX  Prbbumxd  to  have  pur- 
chased in  contemplation  of  the  power  in  the  local  authorities  to  direct 
him  to  erect  such  street  improvements  as  are  ordinary  and  usual,  stiU, 
when  from  extraordinary  facts  to  force  the  owner  to  make  contemplated 
Improvements  is  virtaally  to  confiscate  his  property  and  destroy  his 
business,  the  city  may  be  enjoined  from  ordering  the  improvements 
made,  without  making  the  owner  just  compensation.    Id, 

t7.  PowxH  TO  Pass  Okdinakoxs  ron  Imfboving,  grading,  and  paving  streets 
Is  a  legiBlative  power,  vested  in  the  city  council,  and  cannot  be  delegated. 
It  is,  in  effect,  a  power  of  taxation,  and  therefore  the  exercise  of  sover- 
eign authority.    Ilydea  v.  Jones,  311. 

10.  Invalid  Obdinanob  Rklatzng  TO  Stbkkt  Imfrovsicxzit  cannot  be  made 
valid  by  subsequent  acts  of  affirmance  by  the  city  counciL    Id, 

n,  OsDnr  ANOB  Delegating  Power  Invalid.  —  City  council  may,  when  em- 
powered by  its  charter,  ordain  the  grading  and  improvement  of  streets 
at  the  expense  of  the  property  holders  thereon;  but  the  amoont  of  im- 
provement, as  well  as  its  kind  and  character,  must  first  be  ascertained 
by  the  council;  and  to  ordain  generally  that  a  street  shall  be  graded  or 
paved,  "  or  so  much  thereof  as  the  engineer  may  direct,  and  according  to 
specifications  to  be  furnished  by  him,"  is  to  delegate  to  him  the  power  to 
fbc  the  grade,  determine  what  materials  should  be  used  for  the  pave- 
ment, and  how  much  of  the  street  should  be  thus  improved;  and  it  is  not 
the  determination  of  the  ooundl  as  to  any  of  these  things,  but  a  general 
and  unlimited  letter  of  attorney  to  the  engineer  to  have  so  much  of  the 
street  improved  as  he  may  deem  proper,  in  amanner  as  to  his  own  liking. 
To  bind  the  property  holder  by  such  an  ordinance  is  to  destroy  all  the 
safeguards  thrown  around  him  by  law.    Id, 

§X  drr  Ck>uNon.  xubt  Fibst  Dbtxbminb  Pobtion  ob  Srssxr  ob  Sqvabb  to 
bo  improved,  designate  the  grade,  and  kind  of  pavement  to  be  used;  and 
hi  cazrying  oat  the  general  plan  of  improvement  thus  destgnated,  may 
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•mpcfwer  fha  engineer  to  ywy  w  is  to  make  the  work  pnotioelly  sab- 

•erre  the  pnrpows  of  the  general  scope  of  the  ordinanoe,  as  deyelopments 
^^^  may  determine;  bat  the  council  cannot  authorize  the  engineer  to  ascer- 

^^  tain  and  carry  oat  these  things  without  the  approval  of  the  council  by 

'^'  erdinanoe.    Id, 

'  ^  U.  Orddvancb  Kg.  708  of  Cnr  ow  Nbw  Orleaits,  Ck)NTBACTiNo  witb  Per- 

^ "'  SON  AT  TncB  Cmr  Attobkxt  to  collect  all  bills  for  taxes  assessed  on 

-  -  property  as  unknown,  and  all  unsatiaiiied  judgments  in  favor  of  the  city 

'  ''■  for  taxes,  is  not  in  conflict  with  any  provision  of  the  city  charter,  or  with 

^^'  any  of  the  rights  of  the  assistant  city  attorney.    State  v.  Heathy  390. 

'  >  42,  CiTT  OF  New  Orleans  has  Authoritt  to  Employ  Attornet  at  Law 

oonversant  with  city  afifairs  to  facilitate  the  collection  of  debts  due  her, 
:j^  so  long  as  she  does  not  thereby  infringe  upon  any  of  the  rights  of  her 

officers.    Id, 
\^-  43.  Cmr  has  No  Right  to  Revoke  her  Contract,  impair  her  obligation,  oi 

:r  divest  the  Tested  rights  of  a  person  with  whom  she  has  contracted  by 

:  t  enacting  an  ordinanoe  by  her  council.    Id, 

0'  44.  CocNTT  Bonds  are  Ascertained  Claims,  to  be  Paid  on  presentation  to 

;r  the  treasurer,  and  the  ccmnty  board  has  no  power  to  audit  and  allow 

or  disallow  them.    State  v.  McCrilhte,  169. 
46.  Order  of  Countt  Board  is  Nullitt,  Which  DntEcrs  Treasurer  not 
■;.  to  pay  certain  county  bonds  which  it  is  his  duty  to  pay,  and  for  the  pay- 

,..  ment  of  which  he  has  the  money  in  hand,  and  such  an  order  would 

therefore  be  no  defense  to  an  action  against  the  treasurer  for  the  pay- 
jv  meat  of  such  money.    Id, 

See  Statute  gf  Limitations,  3;  Taxation. 

^,  CO-TENANCY. 

!•  One  of  Two  Tenants  in  Common  of  Chattels,  Who  Maintains  Possbb- 

<  HON  THEREOF,  and  does  what  is  necessary  to  preserve  them  from  loss 

and  depreciation,  will  not  be  deemed  guilty  of  a  conversion,  nor  liable 

.?  in  trover  at  the  suit  of  the  co-tenant,  although  he  acted  against  the  lat- 

>>  ter's  consent.    KUgcre  v.  Wood^  440. 

f  %  One  Tenant  in  Coicmon  of  Chattel  Profertt  cannot  Maintain  Tro- 

ver against  the  vendee  of  the  original  co-tenant,  while  he  remains  in 

>  possession  of  the  property,  although  claiming  it  as  sole  owner.  Id, 

Sw  Tenants  in  Common  are  Jointly  Seised  of  Entire  Estate,  and  each  hai 

:$  an  equal  right  of  entry  and  possession.    larael  v.  Israel,  671. 

:^  4.  Presumption  is,  that  Possession  of  One  Tenant  in  Coicmon  is  Possbb* 

HON  of  All,  and  this  can  be  rebutted  only  by  proof  of  an  actual  ouster. 

^  Id, 

S.  One  Tenant  in  Common  is  not  Liable  to  his  Co-tenants  for  Use  anb 
Occupation  of  the  common  property,  unless  there  has  been  an  aotoal 

K  ouster  of  his  co-tenants.    Id* 

(*  t.  One  Tenant  in  Common  will  be  Held  to  Account  to  his  Co-tenants, 

where  he  has  ousted  them,  and  received  the  rents  and  profits.    So^ 

^  where  he  acts  as  bailiff  for  the  others,  or  is  otherwise  in  the  exclusive 

^  perception  of  the  rents  of  the  conmion  property.    Id. 

7.  Items  of  Expense  Incurred  bt  Tenant  in  Common  to  Gratift  hh 

f  Taste,  and  to  contribute  to  his  convenience,  but  not  for  the  preserva- 

tion of  the  oonunon  property,  cannot  be  allowed  to  him  as  an  equitable 
lien  upon  such  property  on  the  hearing  of  a  bill  for  a  partition  or  sals 
of  it.    Id. 
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8.  Wflons  IiAn>  b  Oovtbisd  vo  Whs  axd  hb  ^^^"»-» 

aoRBV  Br  EEsE  nan  Husbajtix,  abd  DAiraiinR  is  afterwirdb  bora, 
she  eo  iMtantf  becomes  a  joint  tenaat  with  her  mother  by  the  legal  oIEkI 
of  the  deed  to  her  m  prospeotiye  co-puehsser.    PoweQ  v.  PoweU,  372. 

t.  Rbpaib  of  Housi  OR  Mill  Held  bt  Co-txnaiits  might,  at  oommon  Uw. 
be  compelled  by  either  of  them  by  the  aid  of  the  writ  de  reparathme  fo/- 
thuda,    Calvert  v.  Aldrieh,  093. 

IOl  Wbtt  db  Repabatiohb  Fagodtda  was  broa^^t  by  a  co-teumt  before  re- 
pairs were  made,  to  compel  them  to  be  made  imder  order  of  the  ooari. 
Id. 

IL  Co-tbbabt  oabhot  Maotxaih  Aht  Aotiob  aoaznst  his  Co^rKKAxra  for 
eontribation  or  damages  after  the  former  has  made  needful  repair^  m 
which  the  latter  refosed  to  join.    Id. 

CRIMINAL  LAW. 

L  Embbzelbmbbt,  ▲hdbotLabcent. — If  the  goods  of  a  master,  frandnleotlj 
appropriated  by  his  servant,  were  not  in  the  actual  or  oonatnictiTe  poe> 
ssssion  of  the  master  at  the  time  they  were  taken,  the  offense  of  the  ser- 
Tant  will  be  embecslement,  and  not  larceny.   Oommonweakh  v.  Berrjft  767. 

%  Labobbt,  abd  bot  Embbsslbboebt.  —  If  the  goods  of  a  master,  frandolently 
appropriated  by  bis  servant,  were  in  the  actaal  or  oonstractive  posses- 
sion of  the  master  at  the  time  they  were  taken,  the  ofEense  of  the  servant 
will  be  larceny,  and  not  embesdement.    Id, 

t.  Pboob  of  Embbzzlbmbbt  will  bot  Sustaib  Chabob  of  Labgbbt.    Id. 

4  Sbrtabt  of  Cofabtnbbship  is  bot  Liable  on  Ibi>ictmbrt  fob  Embezzle- 
MEBT  for  frandolently  appropriating  money  which  he  received  from  one 
member  of  the  firm,  with  directions  to  carry  it  to  another.  The  crime 
is  larceny,  and  not  embezzlement.    Id. 

fL  BxTOBTiOB,  AT  CoMMOB  Law,  is  an  abnse  of  public  justice,  and  consists  In 
any  officer's  unlawfully  taking,  by  color  of  his  office,  from  any  man  any 
money  or  thing  of  value  that  is  not  due  him,  or  more  than  is  due,  or  be- 
fore it  is  due,  and  the  punishment  for  the  crime  is  fine  and  imprison- 
ment, and  sometimes  forfeiture  of  office.    CoTnmonweaUh  v.  MitdkH,  182. 

C  Whebb  Jaeleb  Chaboes  Pbisobeb  properly  committed  to  his  custody 
more  than  the  amount  specified  by  statute  for  commitment,  release^ 
board,  etc.,  he  is  guilty  of  extortion.    Id, 

|«  Whbbb  MAiMTiATf  Bbibos  Pbisobeb  to  Jailbb  without  an  order  of  c<«i« 
mitment  he  should  not  receive  him,  and  it  is  his  duty  to  discharge  him 
at  once  without  demanding  or  receiving  any  money  or  thing  of  value 
from  him  whatever  therefor.    Id. 

9,  FoBOEBT  Defibbd.  —  FoTgery  is  the  false  making  or  materially  altering 

with  intent  to  defrand,  of  any  writing  which,  if  genuine,  might  appar- 
ently be  of  legal  efficacy,  or  the  foundation  of  a  legal  liability.  Staie  v. 
Johmon,  158. 

H  Chabob  of  Fobgebt  m  Sufticibbt  if  Embodied  nr  Obdibabt  Labouaob 
in  such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.    Id. 

IOL  Ibdiothebt  fob  Foboebt  mm  Set  oxrr  Coft  of  Ibstbumebt,  miLBBi 
Excuse  is  Showb.  But  no  technical  words,  such  as  "  tenor,"  etc.,  need 
be  used  to  express  that  it  is  so  set  out.  For  this  purpose  the  words  ''of 
the  purport  and  effoct  following  **  are  sufficient,  at  least  where  the  in' 
dictment  then  does,  in  feet,  set  out  a  copy  of  the  instrument.    i& 
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11.  ANiiiixSGALPBouiiTrGEBTiFiOATiia6i7BjxoT07FoBOXK7.  The  certi- 
ficate of  a  JQBtioe  of  the  peace  anthenticatiiig  the  presentation  and 
oonnting  of  gopher  scalps  for  which  a  bounty  has  be^  offered  by  the 
board  of  supervisors,  which  is  to  be  received  by  the  board  as  legal  proof 
of  such  counting,  for  the  purpose  of  issuing  warrants  to  pay  the  boun^ 
claimed,  is  the  subject  of  forgery.     Id. 

12.  To  BB  Subject  ot  Forosrt,  It  is  not  Neoesbabt  that  Jjs&tianassT 
SHOULD  HAYB  ACTUAL  Lboal  EFnoAOT;  it  is  sufficient  that,  if  genuine, 
it  might  have  such  apparent  efficacy.  Although  its  invalidity  might  be 
established  by  extrinsic  facts,  it  may  nevertheless  be  capable  of  effecting 
a  fraud,  and  therefore  be  the  subject  of  forgery.  There  can,  however, 
be  no  forgery  of  an  instrument  void  upon  its  face.    Id, 

18.  Labcsnt — What  Ck)N8TiTUTES  THErr  ot  Pocket-book  rROM  Pebson.  — 
Where  a  thief  attempts  to  steal  a  pocket-book  from  the  pocket  of  a  per* 
son,  he  must,  for  an  instant  at  least,  have  had  perfect  control  of  the 
property,  in  order  for  his  act  to  constitute  larceny;  though  it  is  not 
necessary  for  the  pocket-book  to  be  removed  from  the  pocket  if  once 
within  the  grasp  of  the  thief,  to  constitute  larceny.  An  instaataaeoua 
Caption  and  asportation  is  sufficient  to  constitute  the  crime.  Commom- 
wtaUh  V.  ZtcdUs,  769. 

14.  Oh  Trial  of  Indictmekt  roB  Aimcrr  to  Steal  Pookxt-book  tbom 
Pebson,  Evidence  Showed  that  a  police  officer,  seeing  the  defendant 
put  her  left  hand  into  the  pocket  of  another  woman,  grasped  the  wrist 
of  that  hand;  and  that  the  defendant  then  raised  the  hand  in  and  with 
the  pocket-book,  and  let  it  fall  again  suddenly,  tearing  the  pocke^  when 
the  pocket-book  fell  to  the  ground,  hdd,  that  there  was  no  ground  of  ex- 
ception to  the  refusal  of  the  judge  to  rule  that  on  this  evidence  "  there 
was  a  sufficient  caption  and  asportation  to  constitute  lafoeny,"  and  to 
hia  instructing  the  jury  that  "  if  they  were  satisfied  beyond  a  reasonable 
doubt  that  the  defendant's  hand  had  been  thrust  into  the  wonian*s 
pocket  with  a  felonious  intent,  and  was  arrested  in  the  pocket  while 
attempting  to  execute  that  intent,  and  before  it  had  reached  or  dis- 
turbed the  pocket-book,  they  might  find  her  guilty  of  the  offense  charged 
in  the  indictment."    Id. 

15.  Wkxbe  Death  Ensues  ibom  Act  Uklawtul  in  Itbsle,  done  deliberately 
and  with  mischievous  intenticm,  though  the  death  is  against  the  original 
intent  of  the  party,  it  is  murder;  and  if  deliberation  and  miaduevous 
intention  do  not  appear,  and  the  act  was  done  heedlessly  and  incantionsly, 
the  killing  is  manslaughter.    Sparks  v.  ComnumweaUh,  196. 

16.  Wbebb  Mar,  Contrabt  to  Law  and  Qood  Obdeb,  Fiebs  Pistol  in  the 
streets  of  a  town,  and  death  is  thereby  produced,  he  is  liable  criminally 
for  it,  whether  the  act  is  maium  in  ae  or  malum  prohXbUmn^  espeeially 
when  he  knows  that  he  is  violating  law.    Id, 

17.  Manslaughter.  — Whebe  Aooused  Exfbessed  his  Unlawful  Intent  of 
discharging  his  pistol  within  a  town,  and  in  pursuance  of  such  unlawful 
purpose,  and  for  its  consummation,  commenced  drawing  and  did  draw 
it|  after  which  it  was  accidentally  and  prematurely  discharged,  thereby 
killing  another,  he  is  as  guilty  of  manslanghter  as  if  he  had  deliberately 
fired  it,  and  that  by  mere  accident  another  had  been  killed.    Id» 

11  In  Case  of  Hohioidb,  Instkuotion  n  Ebbonbous  which  leaves  it  for  the 
jury  to  determine  what  facts  are  essential  to  the  conclusion  of  gnilt^  and 
tlm  to  detennine  whether  sneh  &ots  are  established  by  the  evidence 
beyond  reasonable  donbt;  tfaii%  in  efifoot»  referring  the  whole  law  and 
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fftets  of  the  ease  to  them,  withoat  in  any  wise  informing  them  what 
the  essential  facts  necessary  to  be  made  oat  before  they  ooold  oonyict  for 
any  crime.    Id, 

DAMAGES 

L  Pabtt  to  OoNTSAOr  n  Liable  only  fob  Such  Oohbiqubnges  of  its  brendi 
as  may  be  reasonably  supposed  to  haye  been  in  the  oontemplati<m  of  both 
parties  at  the  time  of  making  the  oontracti  and  no  conseqaenoe,  which  is 
not  the  necessary  or  ordinary  result  of  a  breach,  can  be  snpposed  to  haTO 
been  so  contemplated,  unless  full  information  was  imparted,  at  the  time 
of  entering  into  the  engagement,  to  the  party  sought  to  held  liablaw 
UmUd  States  TeL  Co.  v.  OUdendeve,  619. 

%  llSASUBB  07  DaMAOBS  lOB  PlRSOlfAL  InJUBIBS  NOT  iNrUOTED  iNTKRTIOJr- 

ALLT,  nor  resulting  from  such  gross  negligence  as  to  manifest  reck- 
lessness or  bad  faith,  is  limited  to  strict  compensation.    In  such  a  case 
nothing  will  be  allowed  by  way  of  punishment    LouinUle  ^y,  R,  AOok 
▼.  8iM^ft,  820. 
0M  ATTAOHinwT^  18^  16;  Common  Cabrtwmj;  Salbs,  7-0;  Shkbitii^  2. 

DEATH. 
See  Evidxncb,  4-d. 

DEDICATION. 

L  DmiOAnoH.  —  Four  persons  purchased  a  house  and  lot  near  a  chnroh, 
with  the  object^  as  i^pears,  that  the  properly  should  be  used  as  a  par- 
sonage, and  occupied  as  a  residence  by  the  minister  in  charge  of  the  con- 
gregation which  worshiped  at  the  church.  In  pursuance  of  some  parol 
agreement,  the  purchase  price  of  the  house  and  lot  was  mostly  raised  by 
contributions,  and  refunded  to  the  four  purchasers.  The  property  was 
occupied  and  used  for  the  purposes  for  which  it  was  purchased  for  aboat 
eleven  years,  when  the  four  purchasers  and  about  two  thirds  of  the  congre- 
gation withdrew  therefrom,  built  another  house  of  worship,  and  kept  pos- 
session of  the  above  property.  In  an  action  by  the  trustees  of  the  old 
congregation  to  recover  the  property,  it  was  hM,  that  they  were  entitied 
to  recover;  that  the  purchase  and  appropriation  of  the  property  as  a  home 
for  the  minister  of  that  congregation,  whoever  he  might  be,  aocordiBg  to 
the  rules  and  discipline  of  the  religious  denomination  with  which  the 
congregation  was  connected,  was  a  dedication  of  the  property  to  the  use 
and  benefit  of  all  those  who  then  composed  that  organized  congregation, 
or  might  constitute  it  thereafter.     McKinney  v.  Cfrigga,  360. 

S.   DXDIGATION  OF  LaND  FOB  PUBLIO  PC7BP0SES  ICAT  BX  MaDB  BT  PaBOL  ANB 

BB  Established  by  parol  evidence.  The  reason  for  exempting  a  dedica- 
tion of  property  from  the  rules  of  law  applicable  to  a  contract  of  sale 
seems  mainly  to  be,  that  while  in  the  latter  case  there  is  a  transmission 
of  right  from  a  vendor  to  a  vendee  in  whom  the  titie  can  vest,  a  dedica- 
tion consists  in  devoting  to  the  use  of  the  public  generally,  or  of  some 
particular  class  of  society.  Id. 
Sw  Dbdication  is  Equally  Valid  whethxb  It  be  Obatcjitous  ob  fob  Com- 
pensation, wnifiTHBB  its  Objbct  is  to  subserve  public  convenience,  a 
charitable  or  religious  purpose,  or  for  the  purpose  of  furnishing  a  resi- 
dence for  the  minister  of  a  particular  congre^tion  as  one  of  the  means 
of  proenring  his  serrioss.    AL 
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L  In  Cabk  ov  Dedioation,  It  is  not  EafflCfriAL  that  Tttls  should  Vb8t 
to  the  use  intended,  as  the  fee  may  remain  in  abeyance  for  want  of  a 
grantee  capable  of  taking;  the  party  making  the  appropriation  will  be 
prednded  from  asserting  any  right  over  the  land,  at  least  so  long  as  it 
remains  subject  to  the  use  to  which  it  was  made.    Id. 

1^  DxDiOATioN  Madi  vob  Cbrtain  Pubfosb  must  bb  RsffTBierBD  IN  rrs  En- 
JOTMENT  TO  PuBPosB  for  which  it  was  made,  and  cannot  be  diverted  to 
another  and  different  object,  unless,  by  a  division  or  disruption  of  that 
oommunity  or  society  for  whose  benefit  it  was  made,  a  partition  or  ap- 
portionment of  the  property  is  authorised  by  express  law.    2d, 

DEEDS. 

1%  Vauditt  or  Dbbd — Filling  Blank.  —  A  deed  duly  signed  and  acknowl- 
edged, but  with  the  name  of  the  grantee  and  amount  of  consideratioD  in 
blank,  was  forwarded  by  the  grantor  to  his  agent,  with  written  instruct 
tions  to  the  latter  to  negotiate  a  sale,  and  deliver  the  deed  to  the  pur- 
chaser: held,  that  so  far  as  third  persons  without  knowledge  of  the 
circumstances  were  concerned,  the  agent  would  be  regarded  as  having 
power  to  fill  such  blanks,  and  the  deed  then  delivered  by  him  to  a  pur- 
chaser would  be  valid.    Ovfeiu  v.  Perry,  49. 

%  Pbesuhftion  Exists  that  Descbiftion  Which  Achtallt  GoBBsapoNDft 
with  Estate  Owned  bt  Ck>NTBAc;nNo  Pabty  ts  Intended  to  Afflt 
to  that  particular  estate,  although  couched  in  such  general  terms  as  to 
agree  equally  well  with  another  estate  not  owned,  especially  where  the 
contracting  party  is  a  married  woman,  whose  contract  could  have  no 
validity  except  so  far  as  it  related  to  her  separate  property  actually 
owned  by  her  at  the  time.     Hurley  v.  Bronm^  671. 

See  REOisrrBATiON. 

DEPOSITIONS. 
See  Evidence,  1. 

DIVORCK 
See  ICabbiage  and  Diyobge. 

DOMICILE. 
See  Attachments,  1-5;  Homesteads. 

DOWER. 

Win  is  Estopped  feom  Claiming  Dowek  in  Land  of  heb  Hitsbaniv 
where  the  land  had  been  sold  by  order  of  court  for  the  benefit  of  her 
husband's  creditors,  and  she  had  caused  it  to  be  announced  that  she 
would  not  claim  dower  against  the  purchaser.  The  disability  of  her 
coverture  oould  not  exonerate  her  from  fraud.  CkmnoUy  v.  BravuUer,. 
S7a 

EJECTMENT. 

L  Question  as  to  Right  of  Pabties  DEiENDAN*r  to  Appeab  in  Ejectment,. 
AND  Defend  to  Extent  of  theib  Intebests,  is  Pbopeblt  Pesented  on 
Appeal  when.  —  If  the  right  of  certain  alleged  coparceners  to  appear  in 
ejectment,  and  take  upon  themselves  the  defense  of  the  cause  to  the  extent 
•I  their  undivided  interests  in  the  premisea  sued  for  was  resisted  below» 
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and  the  paities  were  admitted,  and  the  prooeeflings  by  iHiidi  they 
BO  admitted  all  fnlly  appear  in  the  record,  and  are  in  no  manner  depend- 
ent npon  eztrinaio  matter  necessary  to  be  introduced  by  a  bill  of  excep- 
tions, the  question  as  to  the  propriety  of  their  being  so  ^mit±siA  u 
properly  before  the  court  on  appeal,  although  there  was  no  specific  ap- 
peal from  the  order  admitting  them,  and  no  bill  of  exceptions  was  taken 
by  the  plaintiit     Mirdx  ▼.  McNamee^  677. 

&  At  Ck)MMoif  Law,  Landlords  werk  ENTnucD  to  bb  Made  DKrEHDAars 
nr  EjEcncxHT,  either  alone  or  jointly  with  the  tenant  in  posaessian.    Id, 

Sw  How  Partebs  mat  bb  Admitted  to  Defend  in  Ejectmbnt — Statotb  of 
11  Geo.  n.,  o.  19,  is  in  Force  in  Maryland. — Under  section  13  of 
this  statute,  parties  can  only  be  admitted  to  defend  in  ejectment  as  land- 
lords of  the  tenant  in'  poasession;  and  where  they  do  not  seek  to  come  in 
in  that  character,  they  must  be  excluded  altogether.  The  fact  that  they 
are  coparceners  with  the  tenant,  and  entitled  to  undivided  shares  in 
the  premises,  gives  them  no  interest  in  the  result  of  the  suit  against 
him,  which  will  entitle  them  to  be  admitted  as  defendants.    Id. 

'4,  Hbaning  of  Word  "Landlord"  Emplotbd  in  Statute  11  Geo.  IL,  a 
19,  AS  ENnTLmo  Partt  to  Afpbar  and  Risibt  Rboovert  in  Ejtct- 
ment.  —  Coparceners  do  not  come  within  the  definition  of  that  word.  Id. 

ft.   Ck>PARCENBlUl»  IF  NOT  iNTEREflmD  Df  RESULT  OF  EjBCXMKNT  SuiT,  HAT! 

No  Right  to  bb  Madb  Parties  Dbfbndant.  To  be  admitted  as  such 
they  must  show  an  interest    Id. 

6.  Plaintiff  in  Ejectment  can  RBOoyzR  onlt  to  ExrmNT  of  kd  Interest 

in  Premises  Sued  for.    Id. 

7.  Effxcf  of  General  Judgment  in  Ejeoimeht  against  One  Parcener 

upon  Dtterests  of  his  Coparceners.  — A  judgment  against  a  tenant 
in  possession,  who  is  one  of  several  alleged  coparceners,  though  it  be 
general  for  the  whole  premises,  cannot  operate  to  divest  or  disturb  any 
right  which  his  alleged  coparoeners  may  have  in  the  premises.  The 
only  effsct  of  such  judgment  is  to  put  the  plaintiff  in  possession  of  the 
premises  according  to  his  right  and  title  therein;  and  if  he  have  no  title, 
he  takes  possession  at  his  risk,  so  far  as  third  parties  are  concerned.    Id* 

8.  Same.  — All  that  could  be  Claimed  under  Such  Judgment  would  be 

the  right  and  title  of  the  defendant,  whatever  that  might  be,  and 
if  he  were  really  a  coparcener  with  others,  the  plaintiff  would  become 
tenant  in  common  with  them,  according  to  the  interests  which  they 
might  respectively  hold  in  the  premises.     Id, 

9.  Judgment  must  be  Reversed  and  Cause  Remanded  for  New  Trial 

where,  in  an  action  of  ejectment,  alleged  coparceners,  having  no  inter- 
est in  defending  the  aoticm,  were  admitted  to  defend  as  such,  and  the 
case  was  tried  on  the  special  and  peculiar  plea  filed  by  tbem,  —  to  the 
effect  that  they  were  coparceners  with  the  tenant  in  possessico,  and  were 
not  guilty  to  tiie  extent  of  their  respective  interests.  Id. 
40l  Tenant  in  Possession,  on  Plea  of  not  G  uutt,  mat  Confinb  Plaintiff's 
Recovery  in  Ejectment  to  the  particular  interest  which  he  is  entitled 
to  recover.  This  may  be  done  by  showing  that  other  parties  hold  un- 
divided interests  in  the  premises,  and  what  those  interests  are;  and  in 
such  a  case  the  verdict  and  judgment  should  be  for  the  particular  undi- 
vided portion  to  which  the  plaintiff  may  be  entitled.  Hie  tenant  U  en- 
titled to  such  verdict  and  judgment,  because  the  teoovery,  if  for  the 
whole  premises,  would  be  an  estoppel  upon  him  inan  aotion  for  meane 
profits,  if  properly  pleaded  and  relied  on.     Id, 
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SZLEMBNT* 
See  Criminal  Law. 

EQUTTT. 

1.  EqVITT   RlOAKHB   THAT    AS    DOHS   WhIOH    WAS   AOBUD  TO  SI   DORI. 

BrmKT  r,  Herbert,  682. 
2.  It  IS  UmngoEssABT  to  Bbih  o  Suit  to  Annul  that  which  the  kw  deolam 

can  have  no  existence.    Hennen  ▼.  Oibnan,  996. 
8.  Alleoaitons  ot  Bill  in  Equtit  must  bb  Takbn  as  Tbub  on  dennmer. 

Peabody  v,  Norfolk,  664. 

See  Plbadino  and  Practiob;  SpBcino  Pbbiobkanob. 

ESTATES  OF  DECEDENTS. 

1.  Heibs  aw  Intbstatb  abb  not  Rbsponsiblb  pob  his  Dxbis.     WOaon  ▼. 

Miller,  666. 

2.  Liabilitt  iob  Pobchase-monet  whsbb  No  Tttlb  gan  bb  Givbn.  —Where 

M.  paid  B.  money  on  account  of  property  which  M.  purchased  of  B., 

and  to  which  B.  could  give  no  title,  although  he  represented  to  M.  thai 

it  was  unclouded,  and  B.  afterwards  died,  the  money  so  paid  is  a  charge 

primarily  against  R*b  personal  estate.    His  heirs  are  not  liable  for  it. 

Id. 

See  Insu&ancb,  19,  20;  JuBiSDionoN,  3. 

ESTOPPEL. 

1.  Dbolabaitons  07  Pabtt  in  his  Own  Iktbbbbt  cannot  operate  to  estop 

another  who^  when  they  were  made^  was  neither  present  in  person  nor  by 
sgent  authorized  to  assent^  acquiesce  in,  or  disavow  the  same.  The 
doctrine  of  estoppel  is  interposed  only  to  prevent  injustice  or  guard 
against  fraud  by  denying  to  a  party  the  right  to  repudiate  his  admissions 
when  they  have  been  acted  upon  by  persons  to  whom  they  were  directed, 
and  whose  conduct  they  were  intended  to  influence.  Johison  v.  Friable, 
608. 

2,  Onb  Who  Procubbs  Passaob  of  Act,  or  afterwards  Sanctions  It,  ob 

Debivbs  Intkrbst  or  consideration  from  it,  should  not  be  allowed  to  re- 
tain his  advantage  or  keep  his  consideration,  and  then  repudiate  the  act 
as  unconstitutional.     Ferguaofi  v.  Landram,  350. 

See  JiTDOMBNTS;  Vbndob  and  Vendbb,  6. 

EVIDENCE. 

I.  Whbbb  Doubts  arb  Entertainbd  as  to  True  Meaning  and  CoMBTBirc- 
TioN  of  TssTiHONTof  witucss  whose  deposition  is  read,  the  parties  have 
a  right  to  direct  his  attention  to  the  particular  point  upon  which  his  fur- 
ther evidence  is  required.     Friaby  v.  Parkhurat,  503. 

%  Partt  is  Bound  bt  Effect  of  Evidence  Which,  without  Opposition, 
He  Permits  to  bb  Adduced,  contrary  to  or  beyond  the  allegations 
oonteined  in  the  pleadings.    Hennen  v.  Oihnan,  396. 

t,  Fbesuiiption  of  Law  in  Favob  of  Partt  Relieyes  Him  from  NECBssrrr 
OF  Adduoino  Eyidbngb,  until  such  presumption  has  been  rebutted  by 
proof.    New  Orltana  O,  <fr  B,  Oo.  v.  Temj^eion,  385. 

4.  Bulb  that  Pebbon  is  Pebsumxd  to  bb  Dead  if  Absent  and  hot  Hbabd 
FBOM  IN  Seybn  Tbabs  DOES  NOT  SzcLUDB  the  prssunption  of  Us 
Ax.  Dkc.  Vol.  XOVI-<tt 
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death,  though  absent  for  a  shorter  period*  from  facta  and  circnmstanaM 
tending  to  eetabluh  the  probability  <^  hiadeath.  Ttadak  ▼.  ConneOktd 
li.  L.  I.  Co.,  13G. 
5.  Death  ov  Assent  Person  HAT  Bi  PusinnD  nr  Lbss  THAN  SxTEH  Yeaxs 
tROK  Date  that  He  was  Last  Heard  from,  not  only  from  evidenca 
that  he  was  exposed  to  peril  which  probaUy  resulted  in  his  death*  bat 
from  other  facts  and  circnmstsnces  tending  to  show  such  a  result    Id, 

0.  PrIwumwion  ov  Death  vrok  CiRouifSTANGBS  C!ombined  with  AwMOfc 

—  Evidence  of  character,  habits,  affections,  attachments,  prosperity,  do- 
mestic relations,  objects  in  life,  etc.,  making  the  abandonment  of  luma 
and  family  improbable,  and  showing  a  want  of  all  those  motiTes  sap- 
posed  to  influence  men  to  such  acts,  may  be  sufficient  to  raise  the  pre- 
somption  of  death;  or  from  which  the  death  of  one  absent  and  unheard 
from  may  be  inferred,  without  regard  to  the  duration  of  such  ab- 
sence.   Id. 

7.  Grantino  or  LsnEBa  or  Administration  is  Prima  Facib  Evidjuice  or 

Death  of  the  party  upon  whose  estate  they  are  issued;  but  the  pr^ 
sumption  of  death  thus  raised  is  of  the  lowest  dass,  is  weak  and 
inconclusiTe,  and  may  be  rebutted  by  slight  evidence.    LL 

8.  Where  Prima  Facib  Case,  as  to  Presumption  or  Death,  has'bebv 

Made,  the  jury  must  determine,  under  proper  directions  from  the  cour^ 
what  quantity  of  evidence  will  outweigh  the  presumption  thus  raised.  Id, 

f .  Supreme  Cottrt  Takes  Judicial  Notice  or  Orders  Issued  bt  Comts- 
TENT  Military  Authoritt.    New  Orleans  C.  <leB.  Co.  v.  TentpUton^  385. 

10.  Courts  Judicially  Know,  as  Part  or  Ecclesiastical  HisrroRr  or  Tma 
Country,  that  Methodist  Episoopal  Church,  Soxtth,  and  the  Metho- 
dist Episcopal  Church  of  the  United  States,  have  been  since  the  year 
1845  separate^  distinct^  and  independent  organizations.    McSkmqf  ▼• 

See  Contracts,  5;  Payment. 

EXECUTIONS. 

1.  Death  or  Dbixndant  in  Execution  atieb  Levy  upon  bis  Lanim^  but 

BETORB  Sale  THEREor,  passes  the  whole  title  to  his  heirs,  and  with- 
out a  revivor  against  them,  there  is  no  title  subject  to  sale  by  the  levying 
officer,  and  an  attempted  sale  by  him  under  such  levy  is  void.  Burje  v. 
Broum,  369. 

5.  Death  or  Detendant  in  Exbcdtion  atter  Levy  but  before  Sale  of 

the  property  levied  on  divests  the  power  of  the  sheriff  to  make  a  sale^ 
until  a  revivor  of  the  judgment  against  the  heirs  of  deceased.    Id, 

Z,  Death  or  Deeendant  in  Execution  after  Levy  but  before  Sale  thsrb> 
UNDER,  does  not  divest  the  lien  created  by  the  levy,  and  it  may  still  be 
enforced  in  equity  as  other  demands  against  decedent's  estate;  and  the 
fact  that  the  sheriff  had  proceeded  irregularly  to  sell  the  premises  levied 
upon  without  a  revival  of  the  judgment  against  decedent's  heirs,  will 
not  divest  this  lien,  as  the  sale  was  void,  and  did  not  convey  the  l^gal 
tiUe.    Id, 

4.  Court  oj  Eqititt  has  No  Jurisdiction  over  DErECTs  and  Irrboulari- 
TIES  IN  Sale  Made  by  Sheritp.  —They  are  cognizable  only  in  the 
court  from  which  the  execution  issued,  and  to  which  the  return  waa 
made.     Wil«m  v.  Miller,  668. 

6.  Remedy  for  Irreoxtlarities  in  SHSRDys  Sale — Jurisdiction. — Tha 

court  from  which  the  execution  issued,  and  to  which  return  was  mads^  is 
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iompetont  to  afibrd  a  proper  and  adoqnate  remedy  for  irregolarities  in 
a  ■heriff'e  sale  nnder  snch  execution,  by  setting  aside  the  sale,  upon  mo- 
tion made  at  a  proper  time,  and  supported  by  evidence  of  the  irregularity 
assailed.    Td, 

6b  iBBionLARrnBS  nr  SHmnys  Salb  gaknot  bs  Madi  Subjeot-mattkb 
VOB  Iir juNcrioir.    Id, 

I.  IvsirniciXNT  Groxtvm  ior  iNJUNcnoir.  — Frandnlent  misrepresentations 
of  a  Tendor  of  reel  property  at  the  time  of  sale,  that  he  bad  an  ondis- 
pnted  title,  etc.,  are  not,  after  the  vendor's  decease,  and  after  an  ad- 
ministrator's execution  sale  of  the  property  for  the  unpaid  purchase- 
money,  sufficient  grounds  for  granting  an  injunction  in  the  premises,  as 
to  perpetually  enjoin  the  judgment  upon  which  the  execution  issned,  eta 
Id. 

6.  Admiihstratob  mat  PuBOHAaB  FOB.HiMSBLr  AT  BxBOunoN  Salb.  An 
administrator  who  has  recovered  judgment  for  the  unpaid  purchase- 
money  of  a  house  and  lot  sold  by  his  intef>tate  may  purchase  the  same, 
sold  by  the  sheriff  under  an  execution  to  enforce  the  judgment,  and  be 
entitled  to  the  same  protection  as  if  he  were  a  stranger  to  all  the  parties. 
He  should  not  be  regarded  as  a  purchaser  in  his  representative  capacity. 
Id. 

EXECUTORS  AND  ADMINISTRATORS. 

AdMDIIBTBATOB  GAlfNOT,   UNBBB  lOWA  StaTUTB,   RbOOVBB  RbNTS  07  RbAL 

Ebtatb  AooBUiifO  AiTBB  Intbstatb's  Dbath,  if  heirs  exist  who  are 
eompetent  to  take  possession  of  the  property.    ShoMham  v.  Long^  104. 

See  Ibsvranob,  19-21. 

EXTORTION. 
See  Cbimiiial  Law. 

FALSE  IMPRISONMENT. 

Ill  AonoB  fOB  Damaqbs  fob  Unlawful  Abbbst  and  iMPBisoNVEyr, 
declarations  of  the  plaintiff  prior  thereto  and  tending  to  provoke  the 
■ame  are  inadmissible  in  mitigation  of  the  actual  damages  sustained, 
Imt  are  admissible  to  mitigate  the  damages  for  the  indignity  and  the 
punitive  damages  claimed.     Prentiaa  v.  Shaw,  475. 

FENCES. 
See  Animals,  3;  Railboads,  IL 

FIXTURES. 

L  Hotbl  Sign  is  FiznmB  and  Appubtbnant  to  Hotbl,  so  as  to  pass  by  a 
conveyance  of  the  hotel  and  appurtenances  without  reservation,  to  one 
who  oontinues  the  business  of  hotel-keeping  upon  the  premises,  if  such 
tign  is  attached,  so  as  to  be  immovable  without  force,  to  a  post  which 
Is  planted  seven  or  eight  feet  in  the  ground  in  front  of  the  hotel  and  at 
the  outer  edge  of  the  sidewalk,  and  is  spiked  to  the  sidewalk,  and  was 
so  placed  with  the  intent  of  its  remaining  a  permanent  sign  for  the  hotel; 
and  this  is  especially  so  where  the  vendor  made  no  claim  for  the  sign  for 
three  months  after  the  sale  of  the  hotel.     Redhn  v.  Barker,  180. 

^  pBioBmBs  AS  bbtwbbn  Mbchanio'b  Libn  and  Chattbl  Mobtoaob  ufob 
Machinbbt  ArrBBWABDB  AvnxBD  TO  RxALTT.  —  A  chattel  mortgage 
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iHMililiiaiy,  wkkh  allarwud  baeomiy  wiUi  the  mort^igae't  knoivl- 
•dge  and  comeni^  attached  to  the  real^,  by  bdng  placed  as  ilxtwea  ta  a 
mil],  will  not  be  aflboted  by  the  lien  of  a  meehanits  haTing  notiee  el  the 
faeti^  for  work  done  on  the  mill;  and  no  person  ehaigsaUe  with  each 
netiee  csa,  by  purchase  of  the  real  estate,  or  otherwisi^  aoi|aire  from  or 
through  the  mortgagor  any  title  to  soeh  fixtoies  pazamoont  to  the  mort- 
gm^ee.  Somdm  ▼.  OraSg,  125. 
H  Whxrb  Owhkb  or  Rial  Ebtatb  Kuwtm  Mobioaoi  vnm  Ghaxtku^ 
Which  mat  PiioraaLr  bb  Madi  Fixtitbhb,  and  sabseqnently  aflixas 
them  to  the  real  estate,  no  person  having  knowledge  of  soeh  futa  csn, 
by  purdiase  of  the  real  estate,  or  otherwise,  aoqniie  from  the  mortgagor 
Miy  titie  to  soeh  chattels  paramoant  to  the  morlgsgee  thersd    Id, 

POBOEBY. 
See  Cbdonal  Law. 

FRAUD. 
See  Salbs^  8L 

IKAUDULENT  CONVEYANGBai 
See  ATTAcmoDria^  II. 

OABNISHMENT. 
See  ATTACHMmn. 

GIFTS. 

1.  Gim  Causa  Mobtu  abb  not  Fatobbd  in  Law.  HatA  ▼.  Atkkuom,  484 
t.  To  Escabush  Out  Oauha  Mobub,  the  law  requires  dear  and  nnnustaka- 
ble  proof,  not  only  of  an  intention  to  give,  bat  of  an  actual  gift,  perfected 
by  as  complete  a  deUrery  as  the  nature  of  the  property  will  admit  oL 
It  not  only  requires  the  delivery  to>be  actual  and  complete,  such  as  de- 
prives the  donor  of  all  further  control  and  dominion,  but  it  requires  the 
donee  to  take  and  retain  possession  till  the  donor's  death,  and  if  the 
donor  again  has  possession,  the  gift  becomes  nugatory.  ItL 
t,  Pblivbbt  07  Kbt  or  Trunk  CSontainino  Valuable  ABncLn^  such  as 
money  and  government  bonds^  which  are  capable  of  being  tsken  into  the 
hand,  is  not  a  valid  delivery  of  such  artidea.    Id, 


GRAKTS. 

L  All  Riobts  Abskrtbd  against  Statb  must  bb  Clbablt  DmNXHt  and  not 
raised  by  inference  or  presumption.    OratU  v.  Leadk,  403b 

t,  Rbasonablb  Doubts  as  to  Pbofbr  CoNSTBucnoN  ob  LBooLATrrB  Gbant 
ABB  TO  BB  Rbsolvbd  IN  Favob  07  Statb;  and  if  it  is  susceptible  of 
two  meanings,  that  construction  is  to  be  adopted  which  works  leest 
harm  to  the  state.  But  if  there  is  no  ambiguity,  it  is  the  duty  of  the 
court  to  sustain  and  uphold  it,  and  to  carry  it  out  to  the  tnie  intent 
and  mfianiug  of  the  parties  to  it.    Id, 

Ik  Whbbb  Lboislatubb  Oonvbbs  upon  Gbantbb  Ezolusiyb  TExramm  ob 
MoNOFOLT  in  a  grant  or  license^  and  limits  the  oontinuanee  of  such 
monopoly  to  a  certain  time,  the  expiration  of  that  time  will  not  abndge 
er  impair  otbsr  privileges  in  peipetwty  eontuisd  in  the  giaat  er 
Id. 
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L  VXS8ZL8  OAinroT  Usi  Cahal  Khowit  as  Oraht's  Pass,  on  the  coast  of 
Mabama,  without  paying  the  toll  and  chargas  imposed  by  the  grantaa 
on  ▼vssels  passing  throagh,  notwitiistanding  the  time  fixed  by  the  legis- 
latore  of  Alabama,  in  the  grant,  for  iHiich  the  grantee  was  given  a 
monopoly^  has  expired.    Id, 

GROWINO  CROPa 

1.  LioAL  EmoT  or  Deed  gankot  bx  Cqntbollxd  by  a  parol  reservation  of 
growing  crops,  made  either  before  or  at  the  time  of  the  delivery  of  the 
deed;  and  parol  evidence  tending  to  show  snch  a  reservation  is  inad« 
missible  to  affect  the  force  of  the  conveyance.    Brown  v.  TTiwrgUm,  440. 

tk  Wmof  Tbnant  Holdikq  fob  Uncabtain  Tdoe  Sows  La5d,  Hs  is  Ekti- 
VLBD  to  the  crops  as  emblements.    Id, 

GUARANTY. 
See  SuRSTTSHiP. 

GUARDIAN  AND  WARD. 

1.  Whibb  Ouabdian  Pebiots  his  Wabd  to  Rxsms  with  its  Motheb, 
Latteb  is  Autrobizbd  to  EfiiPLOT  TOB  and  at  the  cost  of  the  ward 
medical  aid  when  needed,  and  the  law  implies  a  promise  by  the  gnardian 
to  pay  the  value  of  snch  servioes  aotnally  rendered.  WeUier  v.  Browi^ 
277. 

t.  GvABDiAir  oahvot  Sub  ur  bib  Qwh  Namb  vob  his  Wabd's  Land.  •Ten- 
ntngt  v.  OoUms,  687. 

t,  Wbit  ov  Entbt  in  Behalf  of  Imtamt  Hubs  irasr  be  Bbouoht  nr  thxib 
Name,  by  their  next  friend.  It  cannot  be  maintained  in  the  name  of 
theiriraardian.    Id. 


fflGHWAYS. 

1.  DaoLABATioir  nr  Action  fob  Injitbt  Gooasioned  bt  Defect  nr  Hiohwat 
IS  €k>0D,  in  substance,  notwithstanding  superfluous  and  objectionable 
matter  in  the  description  of  the  defect,  etc.,  if  the  identity  of  the  cause 
of  action  sufficiently  appears.     BoU  v.  Penobticot,  429. 

%  Notice  OF  Defect  nr  Highway  hat  be  Infbbbbd  from  the  length  of  time 
during  which  the  defect  has  existed;  and  the  state  of  the  weather,  and 
its  natural  effect  upon  the  ice  over  which  the  public  have  traveled,  are 
proper  matters  for  the  consideration  of  the  jury  upon  the  question  of 
Dotioe.    Id. 

HGMESTEADS. 

L  DoiaoiLE  OF  HxTSBAND  CONTROLS  That  OF  WiFE,  and  regulates  the  rights 

of  the  wife  and  children  under  the  homestead  act.     Chri8tie*s  Sueoeaahnf 

411. 
L  Wife  of  Husband  Who  Dibs  Domiciled  and  Leavino  Pbopebtt  nr 

Louisiana  is  entitled  to  the  benefit  of  the  homestead  law,  although  aht 

hM  never  resided  in  the  state.    Id. 

HOMICIDE. 
See  Cbdonal  Law. 
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HUSBAND  AMD  WIFB. 

la  UfOV  MaMSIAOM,  HUBBAITD  "BmOOMMB  EllTJTlAI  TO  AlX  IfiOKST 

■ooal^  of  the  wif e^  bat  he  may  w«ire  hie  ri^t,  and  pennit  the  vifie  to 
retein  her  money,  end  when  each  intention  ie  maaifeeted  1^  the  fan^ 
bead,  end  he  ahowe  by  hie  oondnct  that  he  is  not  to  derire  any  benofift 
iiom  the  penonalty  of  the  wife^  and  that  he  intends  it  to  remain  for  her 
benefit,  equity  will  not  deprive  her  of  the  property,  especially  where 
ereditors  are  not  thereby  deprived  of  their  rights.    Bryand  v.  Brjfotd,  208. 

%  Wkxbb  Hubbahd  Pkrmttted  Wife  to  Uai  hsb  Mohkt  aa  ahe  pleaae^' 
and  ahe  loaned  it  on  notes  payable  to  herself  and  when  ahe  was  paid 
the  amoont  stated  in  the  writing  in  soiti  her  hasbaad,  the  intestate,  took 
it  as  a  loan  from  her,  and  executed  the  writing,  in  which  he  expressly 
declared  that  the  money  was  his  wife's,  that  it  was  hers  previooa  to  tbe 
narriage,  and  was  to  be  refunded  to  her  after  his  death,  equity  will  iio# 
deprive  her  of  it,  and  give  it  to  his  repreeentatives  and  disiiilniteea.    M, 

IL  Hubbavd's  Right  to  Wm's  Chosbs  js  Aonov  aoeraing  to  her  dnrii^ 
eovertore  is  contingent  and  merely  potentiaL  If  not  reduced  to  pee- 
aession  daring  his  life,  they  sarvive  to  the  wife  ma  Jmre.  Jhom  ▼•  Ltuh 
eaOer,  817. 

Ai  Husband's  AssiomoDfT  or  Wms's  Chosbs  nr  AcnoN  is  not  per  m  a  redn^ 
tion  of  them  to  possession,  but  the  assignee  holds  as  the  husband  did, 
■abject  to  the  wife's  contingent  right  of  survivorship,  or  to  an  eqoitafale 
settlement,  if  not  reduced  to  possession  before  his  death.    IdL 

%,  CoTBBTUSB  Pbotbots  Witb  feom  Ant  Lboal  Oblioatior  resolttng  from 
her  signatare  to  an  assignment  of  her  choses  in  action  by  her  hnahan^ 
and  as  they  were  not  demandable  at  the  time  they  were  sospended  cho- 
ses in  action  subject  to  the  contingency  of  reduction  to  possession  dnr* 
ing  the  husband's  lifetime,  as  they  were  not  so  reduced,  they  sorvived  te 
the  wife.    Id, 

t.  At  Cdmxok  Law,  whsrb  AcnoN  was  ior  Tobtiods  Ihjubt  to  Makbimb 
Woman,  Husband  Suinq  Alonb  might  recover  for  the  expenses  of  a 
care,  for  loss  of  service  and  of  the  society  of  his  wife;  but  where  the 
husband  and  wife  joined,  the  cause  of  action  was  the  injury  to  the  wif< 
and  the  recovery  was  limited  to  damages  for  that  injury  alcne^  iHuch 
Included  the  mental  sufferings  of  the  wife,  but  did  not  emiwaoe  the  injury 
to  the  husband.    McDonald  v.  Chicago  etc  H  B,  Ox,  114. 

7*  Iowa  Statutb  has  Ghanobd  Gomxon-law  Rulb  as  to  AonoN  bt  Man 
AND  WiFB  VOB  Injubt  TO  WiTB;  and  the  husband  may,  under  thai 
statute,  join  thereto  a  cUim  in  his  own  rights  and  recover  for  tiie  loss  of 
his  wife's  services  occssioned  by  the  injury.    Id, 

C  Cabuslb  Tablbs  mat  bb  Admettbd  to  Show  Bxpbotabot  ov  WdiA 
LzFB  in  an  action  against  a  railroad  company,  by  a  husband  and  wifs^ 
for  permanent  injuries  received  by  the  wife^  when  the  evidence  shows 
that  by  reason  of  such  injuries  a  servant  had  been,  and  probably  woald 
have  to  be,  employed  to  do  the  work  the  wife  had  been  accustomed  te 
do.  The  length  of  time  that  the  wile  woold  probably  live  affofda  some 
data  proper  for  the  Jury  to  consider  in  detennining  the  amoont  of  pe- 
enniary  damage  occasioned  by  the  injury.    Id. 

$.  Husband  IS  LiablbiobRbabonablbBzfbnbibov  Win's  FuNBBAi^wlt^ 
cot  notice  of  her  death,  if  he,  by  his  cruel^,  compels  her  to  leave  hia^ 
■ad  makes  ao  provision  for  her  afterwards^  aad  she  diss  whUe  so  apari 
Ommkigkam  v.  Beardon,  670. 

See  Dowbbi  Hombbtbads;  Mabbiaob  abp  "Drromm^ 
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indictment. 

^  See  duMTirAL  Law. 

r 

mjuNcnoNa 

Iv/viroTioir  will  kot  Lhub  to  Restrain  Tbxspam  Sdiflt  as  Sucb,  bdt 

It  will  bb  Granted  where  the  injury  alleged  is  iirepanble,  or  where 

fall  and  adequate  relief  cannot  be  had  at  law,  or  where  the  trespaas  is  of 

'  a  eharaoter  to  work  destmction  of  the  property  as  it  had  been  held  and 

'  enjoyed,  or  where  it  is  necessary  to  prevent  a  multiplioi^  of  litigation. 

Maifor  ▼.  Oroakow,  591. 

See  Corporations,  16;  Executions,  8,  7. 

INNKEEPERS. 

1.  Innkrbpbr — OuBST  OR  BoARDBR.  —  The  length  of  time  a  person  stops  at 
an  inn  is  inunaterial  in  determining  whether  he  is  a  gnest  or  a  boarderi 
the  qneetion  is,  Has  he  retained  his  character  as  a  traveler  7  V€MC$  ▼. 
Throckmorton,  327. 

t.  Person  Who  Enters  into  Special  Contraci  to  Board  and  Sojourn 
AT  Inn  is  not  in  the  sense  of  the  law  a  guest,  but  is  deemed  a  boarder. 
Id. 

t,  Innkbeper  is  Held  to  Stricter  Liabiutt  for  Goods  op  GuEns  at  his 
house  than  for  the  goods  of  boarders  thereat^    fd. 

4.  Innkeeper  mat  Exonerate  Kihski.f  from  Liabiutt  for  Loss  op  Goods 
OF  Ills  Guest,  by  showing  that  the  gnest  has  taken  upon  himself  ex- 
clusively the  control  of  his  own  goods. .  His  liability  is  only  co-eztensiye 
with  his  custody  and  control,  and  his  pledge  of  the  integrity  of  his  ser* 
▼ants;  and  the  question  of  custody  and  control  depends  upon  facts  in- 
dicative of  intention.     Id. 

i.  Landlord  is  Prima  Facib  Responsible  for  Such  Things  as  Travxlebs 
MAT  be  Presumed  to  Takb  generally  as  their  paraphernalia,  regarding 
the  circumstances  and  situation  of  each  as  apparent  from  his  style  and 
manner  of  traveling.  For  any  further  responsibility,  he  must  be  shown 
to  have  undertaken  it,  by  evidence,  either  direct  or  circumstantiaL    Id. 

4.  Prima  Facie  Law  will  not  Impose  upon  Landlord  RBSPONsiBiLrrT  for 
Silver-ware,  Bed-clothing,  Books,  Monet,  etc.,  especially  to  mere 
boarders.     Id. 

7.  Wherb  Landlord  Shows  that  Goods  of  Guest  were  Dbstrotbd  bt 
FiRB^  this  should  be  regarded  as  exonerating  him  from  liability,  unless 
it  be  made  to  appear  that  he  or  those  for  whose  OGodoot  ha  is  rsspoosi- 
ble  oaosed  the  fire,  or  failed  to  extinguish  it.    Id. 

INSOLVENCY. 

JBjlprmb  Pbomibb  to  Pat  Prior  Dbbt  AmR  Dibixob  has  bbbi  IhB* 
CHABOXD  thereof  under  the  insolvent  laws  waives  the  disoharge.  Knlgki 
▼•  J7oiMe,  616. 

mSURANCK 

li  XnoRAHOB  Company  n  Bound  bt  Acts  of  m  Gbnbbal  Aobnt,  wfaioh 
are  within  the  soope  of  the  general  authority  he  possesses,  even  thon^ 
he  violates  limitations  upon  that  anthori^  which  are  not  bronght  honiB 
to  the  knowledge  of  the  par^  with  whom  he  deals.  Vkk  v.  Owiiiflrffi 
Im.  Co.,  83. 
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t.  Onb  batino  Sdcfli  Power  to  Recxxvb  and  Fobwaxd  AmjCAxaaam 
WILL  Bs  Rboardbd  AS  AoBHT  OT  IxTSfTRXB,  sud  if  the  i^pluMyBk 
knows,  or  ia  bound  to  know,  this,  and  also  that  the  application  Whibh  li* 
dgned  was  to  be  forwarded  and  snbmitted  to  the  company  as  the  soli 
basis  of  its  aooeptanoe  or  rejection  of  the  risk,  he  is  bound  to  see  that 
the  statements  and  representations  in  the  application  are  not  iwenntiillj' 
nntme.    Barlholomeio  ▼.  Merekanta*  Im,  Co,,  65. 

IL  Ir  Ihsubakob  AoBirr  Who  has  Simplt  Powbb  to  Rheiti  akb  Fo&wabi» 
Apfuoatiovs  to  Ooupakt  undertakes  to  fill  np  an  application,  and 
is  correctly  informed  of  an  encmnbrance  on  the  property,  and  the  as> 
svred  is  misled  by  the  acts  and  conduct  of  the  agent  into  supposing  that 
hit  answers  were  taken  down  truly,  and  by  the  fault  of  the  agent  he 
does  not  know  the  contrary,  then  the  company,  having  received  the 
premium,  cannot  avoid  liability  because  of  the  ezistenoe  of  the 
brance.    Id, 

L  iHBimAKCR  AoKirr  Who  has  No  AnTHOBrrr  Other  than  to  Solicit 
forward  applications  to  the  company  cannot  bind  the  latter  by  a  verbal 
permission  to  the  insured  to  store  an  explosive  on  the  preinises;  and  the 
company  is  not  estopped  by  such  permission,  unless  it  is  shown  that  it 
knew  of  these  or  similar  acts,  and  did  not  object^  or  that  ^e  agent 
held  himself  out  as  possessed  of  general  powers.    Id, 

5.  CioNTRACT  or  Insttbancb  need  not  be  Sfecialtt,  or  Even  ik  Wkitino. 
It  may  be  oral  only.    Viele  v.  Oermania  Ins,  Co,,  83. 

t,  IvsuBANCB  GoHPAKT  UAT,  WITHOUT  Writikg,  Waive  FoBiUTUBB  arising 
from  breach  of  condition  in  its  policy.  It  may  be  by  parol,  at  least  in 
a  case  where  the  policy  is  not  attested  by  the  corporate  seal  of  the  oom* 
pany,  and  is  therefore  not  a  specialty.    Id, 

7.  Waiver  oe  Forfeiture  of  Insurance  Polict,  or  Dispensation  of  Pre- 

FORMANCB    OF    ITS    CONDITIONS,   WhAT  WILL    AMOUNT  TO. — Any  actS, 

declarations,  or  course  of  dealing  by  the  insurers,  with  knowledge  of 
the  facts  constituting  a  breach  of  a  condition  in  the  policy,  recognizing 
and  treating  the  policy  as  still  in  force,  and  leading  the  assured  to  regard 
himself  as  still  protected  thereby,  will  amount  to  a  waiver  of  the  forfeit- 
ure by  reason  of  such  breach,  or  to  a  dispensation  of  the  performance 
of  the  conditions  of  the  policy,  and  will  estop  the  company  from  setting 
up  the  same  as  a  defense  when  sued  for  a  subsequent  loss.  Osses  cited 
illustrating  this  doctrine.    Id. 

6w  Condition  of  Ck>NTRAOT  need  not  be  Supported  by  Oonstderation. 
The  contract  itself  must  be,  but  the  condition  is  in  no  wise^  dependent 
vpon  the  consideration;  and  while  it  may  influence  the  parties  in  fixing 
the  amount  of  the  consideration,  the  law  will  not,  in  the  absence  of  fraud, 
inquire  into  the  sufficiency  of  the  latter,  nor  hold  acontnot  invalid  be- 
oanae  not  founded  on4i  full  or  just  consideration.    Id, 

H  Waiver  of  Oonditions  in  Insurance  Polict,  or  FoEnfroRB  Asanw 
ntOM  Brxaob  thereof,  need  not  be  founded  on  any  new  oonndsntiaai 
The  adequacy  of  the  consideration  is  not  a  matter  of  inquiiy;  the  oon- 
■ideration  itself  is  no  element  of  the  oonditions;  and  they  maybe  waived 
or  dispensed  with  by  an  agreement  without  consideration.    Id, 

10.  Power  of  Insurance  Agent  to  Dispense  with  Condbidve  Ain>  fo 
Waive  F6rfeitures  of  Polict.  — The  local  agent  of  a  fcceign  insunuMe 
oompany,  dothed  with  authority  to  effect  contracts  of  insnranoe^  to  fix 
rates  of  premium,  to  give  oonsent  to  the  increase  of  risks  and  cbaatge  of 
ooeapation  of  buildinga  insured,  to  oanoel  polioiea  on  aeoonnt  of  inorseas 
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•f  riaky  Mid  to  ezerdae  mpetriiioii  ov«r  tfaa  propnrty  covered  by  polidee 
iMMd  at  hia  agency,  la  a  genenl  agents  and  haa  power,  without  ezpreaa 
Mrthority,  to  diBpenae  with  conditiona  and  waive  forfeitnrea  ariaing  from 
%  breach  thereof,  in  the  abaeooo  of  any  Umitatioii  npon  hia  aa^ori^ 
known  to  the  aaaoxed.  And  anoh  waived  and  diapenaation  will  be  bind- 
ing npon  hia  principaL  Oaaea  cited  in  aupport  of  thia  view,  and  conflict 
of  anthority  referred  to.     fcL 

IL  TuyLTKi)  AND  LfcmnxiTAL  P0WXR8  or  Insubanos  Aobkt.  —The  power  of 
an  inanrance  agent  to  fix  ratee  of  premium,  to  give  conaent  to  theinoreaae 
of  riaka  and  change  of  occnpation  of  bnildinga  inanred,  to  cancel  policiea 
on  aooonnt  of  increaae  of  riaka,  and  to  ezerciae  anperviaion  over  the 
property  covered  by  policiea  iaaned  at  hia  agency,  etc,  are  neceasary  in« 
cidenta  of  hia  general  anthority  to  effect  contracts  of  insurance,  to  con- 
duct the  business  at  hia  agency,  and  to  do  all  things  necessary  and  proper 
in  the  proaecution  thereof, — all  of  which  he  haa  implied  auth<Mity  to  do^ 
subject,  of  course,  to  Umitationa  impoaed  by  his  principala  and  known 
to  tiiose  with  whom  he  deals.    fcU 

ISi  Waitxb  Abbeho  from  Failure  to  Cancrl  Insuranci  Poliot.  —  Though 
not  neceasary  to  the  determination  of  thia  case.  Beck,  J.,  was  inclined  to 
the  opinion  that  where,  by  the  terma  of  a  policy,  the  underwritera  ra- 
aerve  the  right  to  cancel  it  upon  the  risk  being  increased,  by  paying  to 
the  assured  the  unearned  premium,  and  the  risk  is  increased,  of  which 
the  underwritera  have  notice,  but  fail  to  exercise  the  right  to  cancel,  thia 
•mounta  to  a  waiver  of  the  forfeiture  resulting  from  the  breach  of  the 
oondition  against  the  increaae  of  the  risk.    Id, 

IK  Waivsb  or  FoRnrruRS,  Rbsitltino  from  Brrach  Oocabionid  bt  Chanoi 
XH  OooupANcr  OF  BuiLDnro  Imgrxabino  Risk,  Extknds  not  only  to 
breachea  occasioned  by  the  occupancy  before  such  waiver,  but  to  liioae 
xeenlting  from  a  continuation  of  such  occupancy.     Id, 

14  Waiyrr  or  D18PKN8ATION  OF  Prohibition  in  Policy  of  Inburanos — 
Ck>ir8iNT  TO  CxRTAiN  OootTPANCT  Carribs  Incidbntb.  — A  conaont  by 
the  inaorers  to  the  occupation  of  the  insured  building  for  a  certain  man- 
ufactory carries  with  it  a  conaent  to  the  keeping  and  use  on  the  prem- 
laea  of  any  article  necessary  to  the  manufacture,  or  commonly  used 
therein,  although  the  keeping  of  such  article  is  expressly  prohibited  in 
the  policy.  In  such  a  case  the  consent  to  the  manufacture  neceasarily 
operatee  to  waive  or  dispense  with  the  prohibition.    Id. 

IBw  Rbabonablb  Tdcb  Muarr  be  Given  in  Which  to  Ck>MPLT  with  Condi- 
tions CoNNBCiED  with  Changb  OF  OocDPANCT.  If  the  general  agent  of 
an  insurance  company,  after  a  change  in  the  occupancy  of  an  insured 
building,  involving  an  increase  of  the  risk,  consents  to  the  continuance 
of  the  policy,  on  condition  that  an  iron  door  shall  be  put  into  the  build- 
ing, but  without  deeignating  any  particular  time  within  which  this  shall 
be  done,  the  assured  is  entitled  to  a  reasonable  time  to  put  it  in;  and  if 
after  the  exercise  of  reasonable  diligence  to  get  the  door  put  in,  the 
building  ia  deatroyed  by  fire,  the  company  cannot  resist  payment  of 
the  loea  on  the  ground  that  the  door  waa  not  in.    Id, 

IB»  Substantial  Ck>M7LiANCB  with  Condition  in  Pouot  of  Insurance  relat- 
ing to  the  production  of  preliminary  evidence  of  loss  muat  be  made  Vy 
the  claimant  before  a  right  of  action  will  accrue  to  him  for  loaaee,  nnl*a 
the  right  to  inaist  on  such  preliminary  condition  is  waived.  But  anoh 
#onditiona  are  Uberally  expounded,  and  held  to  require  only  the  beat  evi- 
4tfloe  of  the  faot  which  the  party  poaaeaaea  at  the  time,  and  theolainaat 
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U  not  bound  to  comply  with  the  oonditioii  with  teofaniQal  ■fitiituuM, 
either  as  to  time  or  manner  of  compliance.  Northioaieni  /.  Co,  r.  AAimM^ 
239. 
17«  Although  Ihsubsd  has  not  Takbn  Ksobssabt  Stkfs  to  render  hie  cbia 
for  loss  payable,  under  a  policy  containing  condition  requiring  prelimi- 
naiy  proof  •(  loss,  still  his  claim  is  a  valuable  right  snbject  to  attach- 
ment^ and  after  attachment,  if  the  insured  still  fails  to  furnish  the 
preliminary  evidence,  the  attaching  creditor  may  proceed  to  do  so  by 
taking  the  testimeny  of  the  insured  and  others,  and  under  the  drenm- 
stances  the  evidence  may  be  taken,  as  in  place  of  the  preliminary  proof 
mentioned  in  the  policy.    Id. 

18b  ir  18  GOMPITBMT  lOB  PLAINTIFt  IN  ACTION  UPON  InBUBANGS  PoOOT  TO 

Avoid,  by  way  of  estoppel,  a  defense  set  up  by  the  company  alleging  a 
violation  of  the 'terms  and  oonditioDS  of  the  policy.    Id. 

19L  Polict  or  Lms  Ihsurance  not  Affected  bt  Will.  —  Policy  of  life  faiaar- 
ance  expressed,  under  the  General  Statutes  of  Massachusette,  chapter  £8^ 
section  62,  to  be  for  the  benefit  of  the  widow  and  children  of  the  insured, 
is  not  affected  by  his  will,  and  his  administrator  is  liable  if  he  ooUeots  ik 
Qculd  V.  Emerson,  720. 
I  fOl  Life  Insitbancb  Monet  in  Aduinistratob's  Hands  is  Tbust,  and  not 

I  General  Assets,  when.  —  Where  a  policy  of  life  insurance,  expressed 

to  be  for  the  benefit  of  the  widow  and  children  of  the  assured,  is  made 
payable  upon  his  death  to  his  administrator,  the  amount  of  such  insur- 
ance is  not  general  assets,  when  it  comes  into  the  hands  of  the  adminis- 
trator, and  is  not  liable  to  the  payment  of  debts,  or  to  distributioii  under 
the  will  of  the  deceased  or  the  law  of  his  domicile.  It  is  a  tmat,  and 
the  trustee  has  no  duty  with  respect  to  the  money  but  to  immediately 
pay  it  over  to  the  ceaiuia  giee  trtui.     Id, 

tL  Rights  and  Liabilitiss  of  Admindtbatob  to  Whom  Ijfe  Insurance 
PoucT,  FOR  Benefit  of  Widow  and  Children  of  Insured,  is  Made 
Payable.  — Where  a  policy  of  life  insurance,  expressed  under  the  ICas- 
sachusetts  statute  to  be  for  the  benefit  of  the  widow  and  children  ol  the 
assured,  is  made  payable  upon  his  death  to  his  administrator,  the  admin- 
istrator ia  liable  to  a  surviving  child  for  the  child's  share  of  the  amount 
of  the  policy  collected  by  him  from  the  insurers,  as  for  money  had  and 
received  to  the  child's  use.  But  he  may  deduct  from  such  amount  his 
expenses  of  collecting  the  same,  which  may  include  the  expenses  of  taking 
out  administration  in  Massachusetts,  if  this  was  the  only  estate  of  the 
deceased  in  that  commonwealth.    Id, 

tSi  Widow  and  Surviving  Ohild  Take  Equal  Shares  under  Lmi  Is- 
SURANGE  PoLiOT,  expressed  to  be  for  their  benefit^  where  their  propor- 
Hions  are  not  otherwise  specified.    Id, 

MX  PoLicr  OF  Insurance,  though  Subscbibbd  only  by  Underwraters^  b 
Evidenob  of  the  contract  entered  into  by  both  parties,  and  binds  both, 
so  long  as  its  oonditions  are  complied  with.  Vkie  v.  Oermamia  /fis.  Oa,, 
83. 

$L  BZFRESSION    '*  SHALL  BE  VoiD^"  USED  IN  INSURANCE  PoLICIBI^  SdCPLY 

Means  that  the  underwriters,  upon  the  violation  of  his  covenants  by 
the  assured,  shall  cease  to  be  bound  by  ^eir  covenants  in  the  policy. 
The  policy  does  not  oease  to  have  a  legal  existence.  The  instrument  is 
forfeited  at  the  option  of  the  innocent  party;  but  he  may  waive  the  te- 
feitare^  and  the  oontraot  will  then  stand  as  if  no  braaoh  had  ocMored. 
id. 
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n.  Waivib  or  OoNDmov  nr  Poucr  or  iNsuiuifOB  —  Estoppil.  —A  oondi- 
tion  in  a  poli<sy  of  fire  msoraace,  that  if  the  risk  be  iDcreased  by  a 
chazige  of  oconpation  or  other  meaos  within  the  control  of  the  aasored, 
without  the  written  coneent  of  the  insurers,  "the  policy  shall  be  void," 
being  inserted  for  the  benefit  of  the  insurers,  they  may  dispense  with  a 
oompliance  therewith,  or  waive  a  forfeiture  of  the  policy  incurred  by  a 
breach  thereof  and  become  estopped  thereby  from  setting  up  such  con- 
dition or  breach  in  an  action  for  a  loss  subsequently  occurring.    Id. 

flflb  BuiiDKK  or  PBOor  is  not  upon  PLAiNTirr,  in  an  action  on  a  policy  of  in- 
surance upon  a  Tesael,  to  show  in  the  first  instance  the  seaworthiness  of 
the  vessel  at  the  inception  of  the  voyage,  it  being  presumed  that  all 
things  are  as  they  should  be  in  this  respect.  But  the  burden  of  proof 
would  be  changed  if  it  appeared  that  the  vessel,  without  being  subjected 
to  any  stress  of  weather,  or  to  any  unusual  buflfeting  of  the  seas,  or  other 
extraordinary  peril,  had  suddenly  foundered,  and  gone  down  with  all 
sails  set,  shortly  after  leaving  port.     Trtat  v.  Ufdon  /.  Co.,  447 

See  AoKNCT,  1. 

INTEREST. 

OoMPOUND  iNTK&nr.  —  Ir  Pbomissobt  Notv  Statbs  that  "Intirbct  b 
TO  BB  Paid  Annually,"  the  payee  or  holder  is  entitled  to  interest  upon 
the  interest  thus  annually  reserved,  if  it  be  not  paid  according  to  tbo 
tenor  of  the  instmment.     PresUm  v.  WaJOoer^  140. 

INTERNATIONAL  LAW. 

TioLATios  or  Blookadb  18  NOT  Dbbmbd  Personal  Oftbnsb  by  the  law  dt 
nationa.  It  only  affects  the  vessel  and  cargO;  and  unlets  they  are  oap- 
torod  im  dUkto,  the  offense  is  purged.    StifmanaH  v.  Plasaan,  882: 

INVENTIONS. 
L  Inybntor  OB  DisooTZRXB  or  Secret  Pkocbss  or  ItlANurAcruBE,  whbtheb 

PaTBNTABLB    OB    NOT,   HAS    PbOPERTT    THEREIN  WhICH    EQUITT    WILL 

Pboteof  against  one  who,  in  violation  of  contract  and  breach  of  oonfi* 
dence,  undertakes  to  apply  it  to  his  own  use,  or  to  disclose  it  to  third 
persons,  and  as  against  third  persons  having  notice  of  such  relation^ 
although  he  may  not  have  an  exclusive  right  to  it  as  against  the  publuv 
or  against  thoee  who  in  good  faith  acquire  knowledge  of  it.  Peabodp  T. 
Nor/oik,  eU. 

C  Salabt  Agbbbd  to  bb  Paid  Emplotbb  is  SumoiENT  Gonsidbbation  iob 
HIS  Pbomisb  not  to  Disclosb  Emplotbr's  Inventions  and  Disoot- 
■BIBS  as  well  as  for  his  promise  to  serve  as  engineer,  where  the  employee 
agreed  to  serve  the  employer  as  engineer  in  his  factory,  and  particularly 
in  the  oonstmction  and  running  of  the  machinery,  and  not  to  give  any 
person  information  directly  or  indirectly  in  regard  to  any  portion  of  the 
machinery,  and  by  all  means  in  his  power  to  prevent  others  from  obtain- 
ing any  information  in  regard  to  it  such  as  would  enable  them  to  use  i^ 
and  the  employer  agreed  to  pay  the  employee  an  annual  salary  "  in  full 
compensation  for  the  above-described  services."    ItL 

Jb  Emplotbe's  Agreement  never  to  Disclose  Employer's  Inventions  anb 
Discoveries  ConpidentlUiLT  Imparted  to  Him  will  be  Enporcbd 
n  Equity,  although,  perhaps,  the  employee's  agreement  to  serve  as  en* 
gineer  may  not  be  specifically  enforced,    id 
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4.  Sacnurr  ov  Teadi  oe  MAinrFAcnjRi  dobb  wn  Lon  na  Cbjjuctbb  im 
SvCH  by  being  oanfldentially  disclosed  to  agents  or  serraiits,  witlioitf 
whose  assistance  it  ooold  not  be  made  of  any  Talne.    Id» 

IL  Ihtbittob  or  DmoovMUPi  or  Sbcbet  Pbociss  or  MANurAoruBi  a  Noiii 
THX  Lxss  EimrLBD  to  pROTEcnoir  against  those  who^  in  or  with 
knowledge  of  Tiolation  of  contract  and  breach  of  confidence,  ondertahe 
to  disclose  it  or  to  reap  the  benefit  of  it,  from  the  fact  that  the  process  is 
Uable  to  be  inspected  by  the  assessor  of  internal  rerenne  or  other  pablie 
officer,  or  from  the  duiger  of  divnlging  the  secrot  in  the  eonrae  of  a 
Judicial  investigation.    Id, 

t.  BxiouTOBfl  or  ImrxRTOB  ob  Discavxreb  or  Sbobr  Pbogess  or  MAXurAO- 
TUBB  SiroGBiD  TO  HiB  RioHTB,  and  may  maintain  a  bill  in  eijiiity  topv^ 
mA  its  disdosue  in  riolation  of  contract  and  breach  of  oanfldeooek,   Id. 


JUDGMENTS. 

h  OonRmuonoir  or  Abtiolb  or  Constitcftioh  or  United  Stato^  Wbum 
Beqitzbbs  Full  Faith  avd  Gbxbit  to  be  Oivxn  nr  Each  Staxx  to 
the  jadidal  proceedings  of  every  other  state,  does  not  prednde  the  in- 
qniry  whether  any  judgment  obtoined  in  one  state  and  relied  on  in  an- 
other was  rendered  by  a  court  having  jurisdiction  of  the  cause  and  el 
the  parties.  Jurisdiction  is  always  an  open  question,  though  it  wiD 
be  presumed  in  oases  of  judgments  rendered  by  a  court  of  general  Juris* 
diction.  But  this  presumption  is  not  conclusive.  Foiffer  v.  Colmnbia  Itu, 
Co,,  747. 

tk  Vebdiot  and  JimaiixNT  abs  Oonolusitb,  bt  Wat  or  Ebtoffel^  oklt  am 
TO  Those  Facts  which  wero  necessarily  involved  in  them,  and  without 
the  existence  and  proof  of  which  such  a  verdict  and  judgment*oould  not 
be  rondered.    Burlen  v.  Shannon^  733;  Lea  v.  Lea,  772. 

i.  Diligenoe  Required  on  Motion  to  Stbike  out  Judgment. — After  knowl- 
edge that  a  judgment  exists,  acquiescence  in  the  circumstances  of  fraud 
or  surprise  under  which  it  was  rendered,  or  unnecessary  delay,  except  in 
cases  showing  a  want  of  jurisdiction,  is  fatal  to  a  motion  to  stiike  out^  as 
courts  are  always  reluctant  to  interfere  with  a  judgment,  especially  after 
the  lapse  of  the  term,  and  whero  it  has  been  executed  or  satisfied.  Ddr- 
$ey  V.  Kyle,  617. 

iM  Attobnet  and  Client,  4,  6;  Ejectment;  Jubiediotion;  ^^»»'^* 

AND  BlVOBCE,  15-19. 

JUDICIAL  SALES. 

CoirBTB  Qo  Vebt  rAB  IN  Fayobino  and  Majntainino  Tmjtt  ov  Pub* 
flWAWEBH  UNDEB  JuDioiAL  Salbs.  Thus  purchasers  under  snbeiating 
Judgments  and  decrees  acquire  a  good  title,  although  such  judgmakts 
and  decrees  may  afterwards  be  reversed;  and  fraud  on  the  part  of  othen 
will  not  afieot  or  taint  the  title  of  an  innocent  pnrdbaser  at  a  Judicial 
nk.    rason  V.  If  iOsr,  668. 

See  MOBTGAOBB. 

JUBISDICTION. 

li-  Tbaxzlin  Cibocit  Coubt  has  JuBisDicnoN  under  the  statute  of  aelioBS 
by  the  commonwealth  to  recover  a  debt  due  it,  whether  a  penalty  or 
forfeiture,  when  the  attorney-general  shall  think  proper  to  briag  the 
action  therein.    PhoBmar  L  Co,  v.  CommonweaUh,  331. 
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A  WommQv  Cocbt  oahhot  bt  m  Judoiontok  Dsoebb  paas  the  title  to  land 
■itiimte  in  another  ooontry;  neither  can  it  bind  snch  land  by  Judgment 
or  decree,  that  in  default  of  the  defendante  in  the  aoit  oonTeying,  it 
■hall  be  oonTeyed  by  deed  of  its  own  officers  to  plainti£El  Such  convey- 
ance made  by  ita  officers  would  1>e  treated,  where  the  land  is  situated,  as' 
a  mere  nullity.    Poffe  ▼.  MeKee^  201. 

%,  InnsTATB  Dud  m  Indiaka  leaving  an  estate  there,  and  also  one  in  Ken- 
tucky. He  left  three  minor  and  three  adult  heirs,  all  of  which,  except 
plaintdff,  an  adult,  then  resided  in  the  former  state,  where,  under  parti* 
tion  and  distribution  proceedings,  the  Kentucky  land  was  allotted  to 
plaintiff,  and  under  that  judgment  was  conveyed  by  deed  executed  by 
the  other  adult  heirs  and  the  guardian  of  the  minors.  Thereafter  the 
heira  became  residenta  d  Kentucky  when  the  plaintifr  commenced  suit 
against  the  minors  to  perfect  title  to  the  Kentucky  land,  and  it  was  held 
that  the  court  had  jurisdiction,  and  should  have  proceeded  to  final  ad- 
judication, and  by  proper  orders  directed  a  conveyance  from  the  minora^ 
and  perfected  such  order  by  proper  deeds  of  quitclaim.  Also»  that  as 
the  Indiana  court  had  jurisdiction  of  the  estate  there,  and  of  the  par- 
ties, its  judgment  is  condnsive  upon  plainti£F  as  to  her  interest  in  the 
Indiana  estate;  that  this  suit  is  not  in  partition,  but  is  a  personal  action 
to  oompel  the  minors  to  oonvey  their  legal  title  to  the  Kentucky  land  by 
virtue  of  the  Indiana  judgment^  they  having  received  thereunder  their 
fnU  share  of  their  ancestor's  estate.  The  foreign  judgment  is  frmafaeiiB 
gQod  as  to  the  partition,  but  not  as  to  the  convejrance,  and  the  domestio 
court  should  enforce  the  equities  growing  out  of  it^  at  least  until  it  la 
■noceasfully  assailed.    Id, 

LANDLORD  AND  TENANT. 

L  Whxbs  Laitdlobd  Lkasbd  his  Fabm,  and  upon  the  lessee's  failure  to  cul- 
tivate a  pwtion  of  it  he  cultivated  it  himself,  the  lessee  is  entitled  to  a 
pro  rata  reduction  in  rent  for  the  part  of  the  farm  cultivated  by  the 
landlord.     Calhoun  v.  AtckUonf  299. 

t.  Rent — Tun  ow  Patmsnt.  >— Where  land  situated  in  another  state  is 
leased  by  parties  in  Kentucky  by  telegram  without  any  agreement  as  to 
when  the  rent  is  to  be  paid,  the  time  of  payment  must  be  determined 
by  the  laws  and  customs  of  the  state  where  the  land  ia  situated,  the  oon* 
tract  is  to  be  performed,  the  landlord  Uvea,  and  where  In  legpd  ooateoi- 
pbtieB  the  ooatraot  is  made.   Id, 

See  EjBcniBVT. 

IJCENS& 
See  ORAim. 

UENa 
iM  OoMKOii  Oabbixbs,  9;  TzxnmMMt  % 

KAUCIOUS  PROSECUTION. 

Boia  Haudi  Aim  Wajit  ot  Pbobabli  Oausi  mm  bi  Allmsa  and 
proved.  In  an  action  for  vindictive  damages  for  an  unfounded  and  mi^ 
lieions  suit^  In  order  to  entitle  the  plainti£F  to  recover.  Didkmton  v.  lia^ 
fMHti,  879. 
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MANDAMUa 

L  Wbct  Of  Mavdiati  will  hot  lasini  it  thxbb  Ezisn  a  plain  and  adaqnnfta 

remedy  in  the  ordinary  ooorae  of  law.  State  v,  McOrkkm^  109. 
£•  HouDMK  or  CofTHTT  Bovss  HA8  Adbquati  Rkmxdt  in  ordinary  ooum  #1 
law  by  action  against  the  county  treaanrer,  npon  hia  official  bond,  te 
hia  iailnre  or  refnaal  to  pay  sach  bcnda^  at  matnntj  npon  pnrttmtatin^ 
when  he  has  the  money  in  hand  therefor;  and  he  ia  therefore  not  mthieJl 
te  the  rtnedj  by  mamdamum  to  compel  anch  payments   Id. 

1CAN8LAUGHTER. 
flee  Gbhoxal  Law. 

HABBIAOB  AND  DIVOBCK 

1.  YsBBAL  FlOMin  TO  Mabrt  within  Four  Yxabs  u  vot  Void  by  the 
•tatate  of  franda^  it  not  appearing  that  the  partiea  nnderatood  that  the 
promiae  waa  not  to  be  performed  within  one  year.  Jknoroiw  ▼.  Coofa;  44SL 

%  Pladitot  in  AcnoN  fob  Biubach  or  Pbomiss  to  Marbt  mat  Show 
the  peconiary  ability  of  the  defendant  to  afford  her  a  comfortable  anp* 
porti  as  one  of  the  elements  of  damage  sustained  by  hia  failure  to  pet^ 
form  hia  contract.    Id* 

&   iNBTBUCnON  to   JuBT   THAT,   IN    ESTIMATING  BaMAOBS  rOB  BbBACH   09 

Pbomisb  to  marry,  they  might  take  into  oonsideratiou  any  unjnal 
imputation  upon  tiie  plaintiff'a  character,  ia  unobjectionable,  whetiier 
there  was  or  was  not  any  evidence  upon  which  to  predicate  it    Id* 

4.  Cibc(7M8tancb8  Attbndino  Bbbagh  or  Pbomisb  to  Mabbt  mat  bbOitbm 

IN  EyiBENOB.in  aggravation  of  damagea,  whether  they  occurred  before 
at  the  time,  or  after  the  breach.     Id, 

5.  PLAnrnrr  in  AcnoN  vob  Bbbach  or  Pbomisb  mat  Rbootbb  Such  Dam- 

AGBs  as  would  place  her  in  as  good  a  condition  pecuniarily  as  aha  woaU 
have  been  in  if  the  contract  to  marry  had  been  fulfilled.    Id, 

S.  PLAiNTirr's  Tbstimont,  in  AonoN  roB  Bbbach  or  Pbomisb,  as  to  Dao> 
LABATiONS  made  to  the  plaintiff  by  the  defendant'a  mother,  in  the  d*» 
fendant'a  abeence,  and  not  communicated  to  hinif  is  inadmissible,  either 
as  tending  to  prove  the  alleged  promise  on  the  part  of  the  defendant!  or 
that  on  the  part  of  the  plaintiff.    Id, 

I.  DiYOBOB  roB  Dbsbbtion  is  Qbanted  against  Pabtt  whobb  WBO^«m 
OoNDUOT  Caused  Sbpabation;  and  refused  to  such  party,  when  apply* 
ing  for  it,  although  the  other  party  haa  withdrawn  firam  hia  aoeiety^  and 
in  that  sense  deserted  him.    Lea  v.  Zeo,  772. 

H  Wirs  MAT  HAVB  DiYOBGB  TOB  Dbsebtion  whbn.  ^  A  wif o  who  has  witii- 
drawn  from  cohabitation  with  her  husband  in  consequence  of  his  eroel^ 
or  neglect  to  provide  for  her  may  maintain  a  libel  for  deeertion.    Id. 

H  Husband  cannot  Maintain  Liul  roB  Dbsebtion  where,  by  his  cmelty 
or  neglect  to  provide  for  his  wife»  he,  being  sufficiently  able  to  do  so^  hm 
caused  her  to  withdraw  from  cohabitation  with  him.  Kor  can  he  do  ee 
where  she  haa  left  him,  with  his  approbation,  wishes,  or  consent^  and  r^ 
mained  away  for  five  yeara.    Id, 

10.  Kbithbb  Pabtt  can  Obtain  Divobgb  where  they  separate  by  mutual 
oonaent.    Id. 

II.  VOLUNTABT  WiTHDBAWAL  OT  WlTB,  INDUCED  BT  HBB  HuSBAND'S  CBV* 

BLTT  OB  NBOLBCfT,  is  not  such  consent  aa  will  deprive  her  of  the  ri^t  to 
divorce,  even  if  the  husband  should  accompany  his  emelty  or  nsgleel 
with  permission  for  her  to  depart  from  hia  house  and  aooie^.   Id, 
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tL  Jm  Aama  vos  DnroBOi^  Allmation  bt  FLAranrt  tfaiAtba  it  a  rettdail 

of  Ounpbell  Ooimty,  omitfciiig  the  words  "  in  Kentaokj,''  is  a  soffleie&i 

f  allagatioa  of  rendenca^  aa  the  court  will  take  jadioial  notioa  that  thara 

it  such  aonnty  in  that  atate;  and  when  aha  brings  her  action  in  aubh 
;  county,  will  not  aiaame  that  she  is  a  resident  of  a  oonn^  of  that  nama 

i  in  another  state.    Strode  ▼.  Sirode,  211. 

s  ISb  Woman  mat  Lawtullt  Mabbt  AoAiif ,  where  she  is  under  no  disabilitj, 

I  has  been  abandoned  by  her  former  husband,  who  has  been  absent  from 

the  state  of  his  residence  more  thou  five  years,  and  has  not»  within  that 
period,  been  heard  from.    Id, 

lAi  Biooin)  Wms,  bumo  Blamxlbss,  is  Entitled  to  Aumoitt,  where  her 
husband  concealed  the  fact  from  her  that  he  had  an  undiyorced  wife 
living  in  another  state,  and  the  second  wife  believed  him  to  be  her  law- 
ful husbaud  at  the  time  of  her  marriage,  and  had  no  reason  to  doubt  it 
until  his  answer  disclosed  that  he  had  another  wife.    Id. 

IS.  Deobxm  DiaMissiifG  Libxl  vob  Diyobcv  whsn  not  Gonolubive  in  Sub- 
fiQUBNT  AcnoN  OF  Facts  thsn  at  Issux.  —  The  record  of  the  digmiHsal, 
after  a  hearing  of  both  partiea  on  the  merits,  of  a  libel  for  a  divorce  a 
fneRM,  brought  by  the  wife  against  the  husband,  on  the  ground  of  his 
amel  and  abusive  treatment,  and  after  her  deaertion  of  him  for  such  al« 
l0ged  cause,  is  not  conclusive  of  the  facts  then  at  issue  in  a  subsequent 
action  for  board  of  the  defendant's  wife  after  such  desertion,  and  which 
she  sought  to  justify  on  the  ground  of  her  husband's  cruelty.  Hubert  v. 
Fera,  732. 

10.  Spioial  Findinos  ow  Fact  bt  Jubt  upon  Tbial  or  Libel  vob  Divobcb 
ABM  not  Conclusivx  aa  to  facta  not  essential  to  although  consistent 
with  their  general  verdict  and  the  decree;  aa  where  a  foreign  divorce  ia 
brought  into  question.    Bwlen  v.  Shannon^  733. 

17*  Estoppel — Judgment,  how  Fab  Gonolusivb  whxbb  It  dobs  not  Show 
Gbound  upon  Which  It  was  Rbndbbxd.  —  Where  the  record  shows 
that  a  judgment^  as  a  decree  dismissing  a  libel  for  a  divorce,  might 
have  been  rendered  upon  either  of  two  or  more  different  grounds,  and  it 
does  not  show  upon  which  ground  it  was  rendered,  it  is  not  condusiva 
aa  to  either;  and  the  fact  that  ezoeptiona  were  brought  to  the  full  court 
npon  one  ground  only  does  not  show  that  it  was  rendered  upon  that 
ground.    Lea  v.  Lea^  772. 

Ik  Inoonclusiye  Deobbe  cannot  bx  Pleaded  in  Bab.  ^  A  dismiHsal  of  a 
libel  for  a  divorce  after  a  hearing  on  the  merits,  and  which  dismissal 
may  have  been  decreed  upon  any  one  of  three  different  and  sufficient 
defenses  of  the  libelee,  is  conclusive  as  to  neither  of  them,  and  is  not  a 
bar  to  a  libel  by  the  former  libelee  aa  libelant  againat  the  former  libelant 
•a  libelee.    Id, 

Uk  C1BOUM8TANCBB  UNDEB  Which  Plaintut  mat  Impeach  Fobeion  Judo- 

UDIT  OP  DlTOBOE,  THOUGH    It  WAS    Set  UP  IN    SUBSEQUENT    DtVOBCB 

FaoCEXDiNOS.  — A  libel  for  a  divorce  was  filed  in  Massachusetts.  The 
aanae  waa  the  oruelty  and  desertion  of  the  libelee.  There  was  a  trial 
by  Jury.  On  the  trial  he  denied  the  ohaiges,  and  set  up  his  divorce 
from  the  libelant  by  a  oourt  of  competent  jurisdiction  in  Indiana.  She 
Sought  to  impeach  this  divorce  on  the  grounds  that  he  went  to  Indiana 
to  proonre  it,  and  that  he  waa  not  a  dtiaen  of  Indiana  when  he  there 
filed  hia  libeL  Special  issues  were  submitted  on  these  questions,  and  on 
the  queations  of  orualty  and  deeertion,  and  flndinga  made  on  each  for  the 
Ubalaa.   A  general  verdict  waa  ratuzned  in  hia  favor.    Bzceptiona  taken 
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Li  aa  Mtian  in  IfoMMhiiMlta  agHiist  the  IOmIm  for  the  bowd  «f  Ite 
fibalaat  mbMqiMBt  to  the  TndJMia  divoroeb  hdd,  thai  the  vmlidilj  ol 
that  dmrot  was  not  attabliahod  by  tha  prwiandiiigi  raoitad,  and  thai 
the  plaintiff  might  impaaoh  it    ihrfai  ▼.  Aftoanon,  733L 

MARRIED  WOMKN. 

L  IfABaXBD  WOMAH  HAT,  XH  HKB  OwH   KaME,   AND  fOB  HBK  IWIHVUIOAa 

BcNKriT,  Immr  her  paraphernal  funds  under  her  aeparata  adminiat»- 
tioD  and  oontroL    Shaw  ▼.  EiU^  420. 

&  DSGLARATIOn  IX  ACT  OW  SaLB  THAT  PbOPBRTT  WAS  FaID  lOB  OUT  OfT  SbTA- 

BATE  Funds  or  Wms  does  not  relieTe  her  from  the  bnrdan  of  proving 
that  the  purchase  was  mads  with  paraphernal  funds  under  her  sepaiats 
adminiitiation.  Id, 
t.  In  AcnoN  bt  Mabbiid  Woman,  It  di  UNNBcnsABr  10  Axumb  bbb 
Right  to  Sub  as  such  in  the  writ  or  declaration.  It  is  mfflcient  if  the 
facts  disclosed  at  the  trial  estsblish  her  right  to  reoorer.  Emberi  ▼.  Ars^ 
732. 

MASTER  AKD  SERVANT. 

1.  OnB  WHOflB  SbBYANT  CABXLmLT  ThbOWS  KbO  DDT  OV  WXHXIOW  00  THAT 
It  InJVBIS  PbBSON   in  PASaAON-WAT  BBLOW  18   LlABLB  DOB  SdCB  Iv- 

JUBT,  even  if  his  title  in  the  way  u  such  as  not  to  render  him  leapoB' 
aible  for  any  defect  therein,  and  that  he  may  at  any  time  reroke  the 
pennissiaB  by  whioh  the  person  injured  is  passing  over  it.  Oorriffam  ▼. 
Unkm  Stiffor  R^nery,  686. 
t.  PoanaaioN  or  €k>0D6  RncAnre  in  Mastib,  though  hs  Sbbtabt  has 
T  AKIN  Thbm  rBOM  Hm  to  use  for  a  specific  purposa.  OboiMOMantt  ▼. 
Berry,  767. 

MECHANICS'  LIEN& 
See  FiZTUBBS,  2. 

MORTGAGES. 

L  QUBBTIOir  WHWHBB  MOBIOAOa  WILL  OOTBB  AmB-AOQUIBBD  OBAVIBIJk 

unless  actual  possession  thereof  is  taken  before  being  levied  on  by  an 
attaching  creditor  of  the  mortgagor,  left  undecided.  AUm  ▼.  McCMa^  661 

%   MOBTOAGB  or  PbBSONAL  PbOPKBIT  not  at  TnfB  IN  EUSI'BRCB  OANNOi; 

aa  a  general  mle^  be  upheld  or  enforced  in  a  suit  at  law.  To  be  upheld, 
the  contract  must  refer  to  some  partienlar  property  reasonably  eartaia 
to  come  into  eTistence,  so  that  the  minds  of  the  parties  may  be  in  aooord 
as  to  what  it  is  to  be,  and  the  mortgagor  must  haTo  a  praasnt  iBterest 
in  or  concerning  it.    licrriU  ▼.  Noife$,  480. 

H  MoBTOAOB  or  Chattbls,  Duly  Bzboutbd^  n  Vaub  AOAnrar  Eugruiu 
CBBDITOB8,  with  notice,  although  the  mortgage  be  not  reooadad,  and 
the  mortgagor  retains  possession  of  the  property.  The  pfaiaae  *'witii- 
out  notice,"  uaed  in  the  statute,  iq^es  to  oreditora  as  well  aa  par* 
ehaaera.    Allen  w.  MeOalla,  M. 

Ai  MoBTOAOB  EzBOUTiB  TO  SicuBB  Patmbht  ON  NoTi^  aftST  bsiBg  saaoaled 
by  anthcrity  of  the  holder  thereof  will  not  be  revived  in  favor  of  asnb* 
sequent  holder  of  the  note.    IMl  v.  lUuUi,  800. 

(k  Bbasubb  anb  Gabobllation  or  Mobtqaob  ob  RKXttn^  Mam  bt  R» 
WITHOUT  Kbowlbdob  ob  OoBaiMT  ov  MoBiOAfaB^  wiQ  sal  hind 
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the  Utter,  and  he  may  enf oroe  hia  righta  againat  the  property  mortgaged, 
eren  after  it  has  paased  into  the  hands  of  an  innooent  vendee  in  good 
faith.    />s  8L  RofiM»  ▼.  B/one,  416. 

C  It  IS  No  Dsnorei  to  Htpothscakt  Action  to  Eniorob  Patmcnt  of 
notes  secnred  by  mortgage  on  land  sold  by  the  plaintiff's  intestate  to  the 
defendant  that  snoh  notes  were,  by  a  clanse  in  the  act  of  sale,  to  be  ap- 
plied to  the  payment  of  a  prior  mortgage  on  said  land  in  favor  of  a  third 
person,  where  the  plaintiff  prays  judgment  for  the  purpose  of  appropri* 
ating  the  sums  claimed  aocording  to  the  stipulations  of  the  contract  of 
sale,  there  being  nothing  to  show  that  such  third  person  was  to  take  the 
notes  instead  of  the  money,  and  the  suit  is  virtoaUy  for  such  third  per- 
son's benefit.    LeggeU  ▼.  Ooodrieh,  388. 

T.  Whxn  and  how  Sals  ot  Mortoaoid  PROPiSTr  kat  bi  Dbqrxxd.  —  Sec- 
tion 126,  article  16,  of  Maryland  Code  of  1800^  Tolnme  1,  Public  Oeneral 
Laws,  proyidea  that  '*  when  any  suit  is  institnted  to  foreclose  a  mort- 
gage, the  oourt  may  decree  that  unless  the  debt  and  costs  be  paid  by 
the  time  fixed  by  the  decree,  the  property  mortgaged,  or  so  much  thereof 
as  may  be  neceasary,  shall  be  sdd,  andsuch  sale  ahall  be  for  cash,  unless 
the  complainant  shall  consent  to  asale  on  credit."   Doraeif  v.  Dormpf  633. 

•i  PROFSBTT  mat   BR    SOLD    BRVORB  FiNAL  DbQRRB,   AND  WHRN.  --Section 

129,  article  16,  of  Maryland  Code  of  1860,  volume  1,  Public  General  Laws, 
providea  that  "  in  all  cases  where  a  suit  is  instituted  for  the  sale  of  real 
or  penonal  property,  or  where  from  the  nature  of  the  case  a  sale  is  the 
proper  mode  of  r^ef ,  the  court,  in  its  discretion,  may  order  a  sale  of 
the  property  before  final  decree,  if  satisfied  clearly  by  proof  that  at  the 
final  hearing  of  the  case  a  sale  will  be  ordered."    Id, 

•i  GovflOKuonoN  OR  SRonoN  129,  Artiolb  16,  or  Mabtland  Codb  of  1860^ 
providing  that  property  may  be  sold  before  final  decree,  and  when,  is 
tiiat  in  all  cases  coming  within  its  provisioDs,  courts  of  equity  have 
power,  upon  satisfactory  prod  as  therein  prescribed*  to  pass  an  order  of 
sale  at  any  time  after  the  bill  has  been  filed  for  the  sale  of  mortgaged 
real  estate^  without  waiting  for  the  i^pearanee  or  answer  of  the  defend- 
ant A  bin  filed  for  the  sale  of  mortgaged  real  estate  is asnit  instituted 
for  the  sale  of  real  estate  within  the  very  terms  of  the  section,  and 
within  the  ordinary  and  acknowledged  Jurisdiction  of  a  court  of  equity. 
Id. 

Vk  OoRgrRuowuR  OR  SiOTioNS  126, 129,  Abtiolr  16^  OR  Martlaxd  Godr  or 
1860.  —  Having  day  fixed  for  payment  previous  to  sale  is  privilege  which 
mortgagor  may  waive.  The  provision  in  section  126  is  not  only  to  be 
read  in  connection  with  and  as  subordinate  to  the  general  ptovisioD 
in  section  129,  bat  the  having  a  day  fixed  for  payment  previous  to  a 
■ale  is  a  privflege  which  the  mortgagor  may  waive  by  answer,  or  by 
previous  asseot  contained  in  the  mortgage  itself,  as  was  done  in  this 
case,  by  the  stipulation  that  if  any  default  were  made  in  the  payment  . 
of  tlie  principal  or  interest  of  the  mortgage  debt^  the  mortgagee  might 
forthwith  f oredcae  the  mortgage^  and  seU  the  property  mortgaged,    /cf. 

II.  Dbobrtion  to  bb  Bxxbgisbd^  and  Pboor  Rbquirrd,  XrNDBB  SRcnoN 
129,  Abticlb  16,  OR  Mabtland  Codb  or  1860.  — The  discretion  to  be  ex- 
ercised by  courts  of  equity  under  said  section  is  not  a  mere  arbitrary  one, 
but  is  subject  to  review  on  appeal  in  the  same  case.  The  section  does 
not  prescribe  what  proof  is  required,  or  how  it  is  to  be  taken.  It  sim- 
ply provides  that  the  ooort  must  be  satisfied  clearly  ''by  proof";  and 
where  the  court  states  in  its  order  that  it  is  so  satisfied,  its  discretion 
▲iL  Dws.  You  XCVI~«t 
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nin  not  be  reriewed  where  it  does  not  H^pew  to  have  beoi  iiupmtl» 
dently  exercised.    Id, 

IS.  Facto  Showino  Froper  Ezsbcisb  cm  CoxrRT'fl  Dibqrstion  is  IC&KOpg 
PULnfiNART  Order  ot  Sale  under  SBonoif  129,  Article  16,  or  ICast- 
LAND  Code  oe  1860.  —On  a  bill  filed  against  a  non-readent  to  foredoee 
a  mortgage,  the  original  mortgage  was  filed  with  the  bill,  which  cfaaiged 
not  only  that  no  part  of  the  principal  or  interest  of  the  debt  had  been 
paid,  but  that  an  attachment  had  been  issued  out  of  the  same  oonrt  en 
its  law  side,  at  the  instance  of  another  creditor,  and  levied  npon  the 
mortgagor's  interest  in  the  mortgaged  property;  it  also  made  nuwt'^ya 
that  the  mortgagee  had  been  made  a  defendant  in  another  bill  in  eqnify 
pending  in  said  court  against  the  mortgagor:  HM^  that  the  facts  thus 
Ivronght  to  the  knowledge  of  the  judge  of  the  court,  and  of  wbich  ha 
must  have  been  cogniant»  as  a  part  of  the  proceedings  of  his  own  ooor^ 
were  such  as  he  might  act  upon,  without  any  further  proof,  in  passing 
a  preliminary  order  of  sale  before  final  decree  under  section  129.    Id, 

It.  What  Final  Decree  only  can  be  Passed  aitbr  Prsldonart  Ordbe 
OE  Sale  under  Sechon  129,  Article  16,  Maryland  Ck>DB  or  1660 — 
Insufficient  Grounds  for  Reversino  Order  DntBcriKo  Sale  unbbr 
Said  Section.  —  Upon  a  preliminary  order  of  sale,  passed  under  seetiflR 
129,  against  a  non-resident  mortgagor  upon  a  bill  filed  against  him  to 
foreclose  a  mortgage,  the  trustee  did  not  proceed  to  sell  until  after  ths 
soq^iration  of  the  time  limited  in  the  order  of  publication  for  the  appear- 
anoe  of  the  defendant;  he  then  sold  at  public  sale,  after  due  and  ample 
advertisementi  and  obtained  full  value  for  the  land.  The  sale  was  re- 
ported to  and  ratified  by  the  court.  A  commission  then  issued,  under 
which  the  mortgage,  and  the  note  evidencing  the  mortgage  debt^  were 
sufficiently  proved  to  warrant  a  decree  for  a  sale.  The  anditor  then 
stated  an  account  distributing  the  proceeds  of  sale  in  part  payment  of 
the  mortgage  debt.  The  account  was  ratified,  and  the  trustee  ordered 
to  distribute  the  fund.  More  than  fifteen  months  after  the  passage  of 
the  order  last  named,  the  mortgagee  filed  a  petition  asking  that  the  order 
of  sale  be  annulled  on  the  ground  that  it  was  improvidently  issued,  but 
without  presenting  any  equitable  considerations  therefor,  or  expressing 
any  purpose  or  design  to  have  the  decree  opened  in  order  to  let  in  a 
meritorious  defense  to  the  bilL  HeUL^  1.  That  the  order  finally  ratify- 
ing the  auditor's  report  was  the  only  final  decree  which  ooold  be 
after  the  preliminary  order  of  sale,  and  the  only  one,  in  such  a 
eontemplated  by  section  129;  2.  That  there  was  no  ground  laid  far 
planing  the  order  directing  the  sale.    I<L 

flee  Attachments,  13;  Fixtures,  2,  8;  Bailroaiw,  IS;  lH 

MUNICIPAL  BONDa 
Bee  Corporations,  44,  46;  Mandavu^  S. 

MUNICIPAL  CORPOBATiaNa 
See  CoRPORATioim. 

MXTRBER. 
See  Crdunal  Law. 

VAVIGABLB  RIVSB& 
See  Watsrcoursee. 
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NBOUGSNCK 

L  Whit  CoNsnTum  AonovABUi  Kiguqsncb  oanvot  bi  bo  Dxvived  aa 
to  oomprehend  all  cases.    McDonald  ▼.  Chkago  etc  R.  R,  Co,,  114. 

t,  What  Facts  Ckntsmnm  NiaLioKfcs  on  Part  or  Decbasbd  to  bar  re- 
covery, or  wliat  facts  comstitQte  due  diligence  on  the  part  of  defendant 
to  exempt  him  from  liability  in  an  action  for  causing  death,  are  questions 
for  the  jury.    BaUmore  ds  O,  R.  R.  Co,  ▼.  State,  028. 

1  What  is  Nboligkncx  Depbhds  upox  Pabticulab  Facts  and  CiBcuif* 
■TANCBS  of  each  case;  and  all  facts  and  circnmstanoes  tending  to  show 
negligence  are  proper  to  be  considered  by  the  Jnry.  Northern  0.  R.  R. 
Co.  y.  StaU,  545. 

4»  Upon  Qubstion  whbtbbb  Plaintitf  was  Kbgliobnt,  Jury  may»  in  con- 
nection with  the  facts  and  circumstances,  take  into  consideration  the 
general  and  known  disposition  of  men  to  take  care  of  themselyes,  and 
keep  out  of  the  way  of  danger,     fd, 

5.  Contbibutort  Kiougxncb  Babs  Rbootbbt,  whbn  Pboxzhatb  Cacsb  or 
Injury;  but  when  it  is  the  remote  cause,  the  rule  is  otherwise.     Id. 

t.  Kbolioxngb  is  Pboximatb  Cacbb  or  Injubt,  whbn  Pabtt  Injcrbd  by 
the  exercise  of  ordinary  care  might  have  avoided  the  oonsequences  of  the 
negligence  of  the  other  party.    Id, 

7.  Nboligbncb  nr  Law — Substancb  or  Rulino,  that  upon  PLAiNnrr's 
Etidbnob  he  has  not  shown  that  be  was  in  exercise  of  due  oare  is,  that 
the  evidenoe  is  not  sufficient  in  law  to  authorise  the  Jury  to  find  the  fact. 
Quirk  T,  HoU,  725. 

flL  Whxthbb  PLAiNTirr  Usbd  Dub  Gabb  is  QuBanoN  that  shoxtld  bb  Sub- 
mittbd  to  Jubt  under  proper  instructions,  where  the  case,  as  in  the 
present  instance,  presents  a  variety  of  circnmstanoes  to  bo  considered  in 
connection  with  each  other,  and  depends  partly  upon  inferences  of  fact 
to  be  drawn  from  these  circumstances.    Id, 

%,   HlOHWATB,    OaRB  RbQUIBBD  ON,    AS  BBTWBBN  TBAVBLBBfl»   OB  BBTWBBN 

Travxlbbs  and  Othbr  Pbbsons,  Riohtpullt  on  Highway.  — Persons 
using  the  highway  as  travelers  must  see  to  it  that  they  do  not  carelessly 
injure  other  travelers;  and  the  same  principle  is  applicable  between 
travelers  and  persons  who  are  rightfully  repairing  a  highway  or  a  horse- 
railroad  lawfully  within  its  limits.    Id, 

lOii  It  was  Hbld  that  Qubstion  or  PLAiNTDys  Dub  Garb  was  vob  Jury 
where  the  plaintiff,  one  of  a  Urge  number  of  laborers,  who  were  clear- 
ing ice  from  the  track  of  a  street-railroad  in  Boston,  was  struck  and  in- 
jured by  the  defendant's  wagon,  which  met  another  wagon,  being  driven 
in  the  opposite  direction,  so  that  the  plaintiff  was  caught  and  injured  in 
a  space  only  a  foot  and  a  half  wide  between  the  two  wagons.    Id, 

IL  Onb  Who  Sblls  and  Dbltvbbb  Gunpowder  to  Ghild  or  Tbndbb  TbabBi 
knowing  that  the  child  had  neither  experience  nor  knowledge  in  its  use^ 
and  was  an  unfit  person  to  be  intrusted  with  it»  is  responsible  for  the  in- 
juries sustained  by  the  child  by  exploding  it»  in  ignoranoe  of  its  effeotSi 
and  using  that  care  of  which  he  was  capable,  and  this,  although  th« 
vendor  was  licensed  to  sell  gunpowder.    Carter  v.  Towne,  682. 

flee  Ahdcals,  2;  Gommon  Gabribrs;  Master  and  Sbrvant,  1;  Raxlboum. 

KEOOTIABLB  INSTRUMSNTa 

L  Law  Looks  with  Favor  upon  Holdkr  or  Kbootxabui  Papbb,  and  re- 
quires very  cogent  evidenoe  to  oonviot  him  of  bad  &ith.  Hew  Orlecmi 
a^B.Co,r.  Templetom,  S8S. 
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%  PonnnoH  or  KaoonABui  iMrwimmw  Camxos  Trxji  wm  Ir  f 
HOLDXB.    J}oar.JiiKUi,Z99. 

t.  Pabtt  Who  Takes  Kiootiablx  ImnuiixziT  boobb  It  n  Dui»  witlioal 
knowledge  of  any  defect  of  title,  ftnd  in  good  faith,  holds  it  by  a 
▼alid  against  all  the  world.     And  the  bnrden  of  proof  lies  on  the 
who  assails  the  right  claimed  by  the  party  in  possession.    Id. 

4.  Keootiable  Instbumbst  Inj>ob8BD  in  Blamx  is  Pbbsumbd  to  hatb 

80  l2nx>BSBD  on  the  day  of  its  date.  New  Orleam  C,  ^  B.  Ox  t.  Tan- 
pleton,  385. 

0.  IVDOBBEMENT  IN  BlANK  OF  NbOOTIABLB  NoTB  IB  PBDCA  FaCB  EViUBMa 

of  a  fall  consideration  and  of  title  in  the  indorsee,    fd. 
t.  Whxbe  Defendant  Allbobs  that  Kbootiablb  Note  was  Imbobsbd  arbb 

It  Bicaxe  Due,  the  burden  of  proof  is  npon  him  to  show  that  fact.    Id 
7.  Words  *'  Pbotest  Waived  "  Indobbed  ox  Pbombbobt  Notb  do  hot  Ks- 

cusE  HoLDEB  thereof  from  making  demand  and  giving  notice  to  the 

indorser.     WUkku  ▼.  Gims,  425. 
0.  BiTBDEN  or  Pbovino  Date  or  Waiybb  or  Pbotect  is  oh  HioiJ>KE  of  praia> 

issory  note,  under  the  general  issue.    Id 

9.  Kotabial  Protest  is  Prima  Fagib  Evidbbgb  or  m  Chumom^  and  noth- 

ing moru.     TaU  ▼.  Sullivan,  597. 

10.  HoLDBB  or  Pbomissoet  Note  gankot  Rbootkb  AaAxrar  iHDOBflBEnalssB 

he  shows  demand  upon  the  maker,  and  notice  to  the  indoner  of  its  non- 
payment    Id. 

11.  Facts  Showing  Want  or  Dub  Dilioenge  nr  IfAKiiro  Dbkand.  —  Where 

the  maker  of  a  promissory  note  resided  in  the  &ty  of  Baltimore,  inquiry 
for  him  by  the  notary  at  the  post-office,  exchange,  and  court-house  was 
held  not  alone  sufficient  £ffi>rts  should  have  been  made  to  learn  if  he 
had  a  residence  in  the  city;  the  city  directory  should  have  been  exam- 
ined; and  demand  should  hare  been  made  upon  him,  or  left  at  his  plaos 
of  abode.     Id 

12.  Diligence  Rbqvibbd  or  Holdee  or  Note.  — He  must  not  allow  himself 
to  remain  in  a  state  of  passive  and  contented  ignorance.  He  must  not 
depend  upon  the  industry  and  vigilance  of  his  agents  the  notary.  Tbe 
law  will  not  sanction  such  laches.  While  the  notary  mi^  be  ignorant  as 
to  the  indorser's  residence,  the  holder  must  inform  hims^  of  it,  if  he  can 
do  so  by  due  diligence;  and  where  the  indoner's  residence  is  known  hj 
the  holder  to  be  in  another  county,  though  the  notary  is  ignorant  of  i<^ 
the  holder  must  send  notice  to  the  indorser's  nearest  post-office.     Id, 

It.  Check,  beporb  Presentment,  dobs  not  Operate  as  AssioNMBirr  or 
Fund,  or  create  any  lien  upon  it  in  the  drawee's  hands,  ffameock  ▼• 
Oolfyer,  730. 

14.  Equitibs  to  Monet  Deposited  nr  Couxt,  bt  Dea  wbb  or  Unpaid  Bahx- 
bb's  Check,  roB  Pabtt  Best  Entitled  to  It,  are^  as  between  the  drawer 
and  payee  or  holder,  with  the  latter.  So  would  the  equities  of  the  payea 
or  holder  prevail  ovsir  those  of  the  drawer's  assignee  in  bankmptej, 
where  the  drawer  became  insolvent  and  made  a  genersl  assignment  for 
the  benefit  of  his  creditors  after  giving  of  the  check  but  before  its  pay- 
ment. And  this  is  so,  regardless  of  whether  the  holder  of  a  chedL  can 
yp^infAiw  his  action  against  the  drawee,  or  whether  a  check  opeimtea  as 
an  assignment  pro  tamk>  of  the  deposit.    Roberit  v.  CbMa,  147. 

li.  Bankeb's  Chbok,  What  Constitutes — Is  lo  bb  Ddixnouibhbd  wmom 
VoBBON  Bill  or  Ezohanob. — A  draft  drawn  by  ope  broker  npoB  «a- 
other  in  a  difierent  state,  having  funds  of  the  drawer  en  deposit,  in  ftvpo* 
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of  a  third  penon  aa  payee,  ia  to  be  regarded  simply  aa  a  baoker's  ebeck, 
and  not  as  a  foreign  bill  of  exchange.    Id* 

10.  In  Cases  ot  Simple  GoirrBAors,  tm  One  Person  Makes  Pbomibb  to  An- 
OTHZB  lOR  Benefit  or  Thibd  Person,  the  latter  may  sue  upon  it^ 
thongh  the  consideration  did  not  move  from  him,  and  thongh  he  was  nn- 
known  to  the  promisor.  This  want  of  knowledge  by  the  promisor  as  to 
who  will  be  the  party  to  enforce  the  promise  exists  in  the  ease  of  erery 
negotiable  instrwnent.    Td, 

17*  On  Part  of  Bank  Rectexvino  Defosetb  there  Bxnrs  Ikfusd  Proxxbi 
lo  Pat  out  Same  ufon  Checks  of  Dxfobitor,  and  when  the  depositor 
has  indicated  by  his  check  the  person  to  whom  the  money  shall  be  paid, 
snoh  implied  promise  inures  to  the  person  thus  indicated,  and  he  may 
enforce  it.    Id, 

IflL  Patee  or  Holder  of  Banker's  Check  mat  Maintain  Action  thereon 
BEFO&B  AocxFTANOE  AGAINST  Drawxe  in  another  state  having  funds  of 
the  drawee  in  his  hands,  and  who  wroogfnlly  refuses  to  pay  the  same. 
This  doctrine  is  based  upon  the  implied  promise  of  the  party  receiving 
SDoh  deposits  to  pay  out  the  same  upon  the  checks  of  the  depositor,  bat 
is  limited  to  cases  of  such  checks,  and  does  not  apply  to  bills  of  exchange. 
Conflicting  cases  on  this  subject  cited,  and  reasons  reviewed.    Id, 

19.  Bankbuptct  of  Drawer  of  Banker's  Chxok  bxforx  Aooeftance,  Bf- 
FEor  OF.  — The  general  assignment  of  the  drawer  of  a  banker's  check  for 
the  benefit  of  his  creditors,  after  drawing  the  check,  but  before  the  same  is 
presented  for  acceptance  and  payment,  will  not  invest  his  assignee  with 
the  right  to  the  money  represented  by  the  check,  nor  affect  the  rights  of 
the  payee  thereto.     Id, 

to.  Making  Note  Patable  at  Bank  ix>es  not  of  Itself  Constitutb  Such 
Bank  Agent  of  Patee  to  receive  the  money,  but  it  is  a  mere  designa- 
tion of  a  place  where  both  the  paper  and  the  funds  to  take  it  up  will  bo 
on  the  day  it  is  due;  to  make  the  bank  the  payee's  agent,  either  the 
paper  must  be  indorsed  to  or  deposited  with  it.    Caldwell  v.  Evoms,  358. 

fl.  Indorsed  for  Collection.  —  Where  a  bill  was  made  payable  at  a  bank* 
and  was  afterwards  indorsed  to  the  cashier  of  said  bank,  the  subsequent 
possession  of  the  paper  by  the  payee  with  the  indorsements  erased  fully 
rebuts  the  presumption  of  a  transfer  of  the  legal  title  for  any  other  pur- 
pose than  that  of  collection;  especially  where  the  party  so  claiming 
fails  to  produce  the  books  of  the  bank  which  would  show  if  the  bank  had 
discounted  the  bill.     Id, 

tSL  Possession  of  Note  bt  Payee  with  Erased  Indorsements  to  the  cashiers 
of  two  banks  rebuts  all  presumptions  that  the  note  had  been  discounted 
to  said  banks,  and  it  will  be  held  to  have  been  indorsed  for  collection. 
Id, 

fS.  Negotiable  Promissort  Note  Made  Payable  at  Bank  in  Ohio,  by  the 
law  of  that  state,  has  the  legal  e£fect  and  character  of  a  bill  of  ex- 
change, and  it  has  the  same  e£fect  by  the  law  of  Kentucky  if  made  pay« 
able  and  negotiated  at  a  bank  chartered  in  that  state,  but  if  not  so  ne* 
gotiated,  it  has  the  legal  efifect  of  a  simple  promissory  note.  CarUtU  v. 
Chambers,  305. 

H.  Where  by  Law  of  Place  or  Payment  Negotiable  Notes  are  consid- 
ered as  bills  of  exchange,  comity  requires  their  recognition  as  such  be* 
tween  the  original  parties  to  them  in  another  state.     Id, 

M.  Where  by  Law  of  Place  where  Note  is  Drawn,  it  operates  as  a  bill  eC 
azehange,  all  persons  who  become  parties  to  it  by  indorsement  or  othar> 
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wise  in  that  state  will  be  preeumed  to  knofw  the  Uw  thereof  b«t 
presumption  that  the  parties  knew  the  true  chazacter  of  the  thing  ooa- 
tracted  about  may  be  repelled  by  extraneous  proof  that  they  undeniood 
it  to  be  a  promissory  note,  the  indorsement  of  which  they  expected  to 
operate  as  an  assignment  only.  I<L 
M.  Whkbx  Promibsort  Kotb  in  Effict  Bill  or  Ezghanob  bt  Law  of  the 
place  where  it  was  executed  is  negotiated  by  indorsement  in  another 
state  where  the  parties  to  the  indorsement  reside,  and  where  it  is  re- 
garded as  a  note  simply,  it  will  be  presumed  that  the  parties  eonsidared 
it  as  a  note,  and  not  as  a  bill  of  exchange,  and  the  indorsement  as  aa 
assignment  of  the  note.  The  indorser  is  liable  only  as  an  sssjgniw;  and 
a  ftulnie  to  sue  the  obligor  releases  the  former.    A2. 

See  AiTACHiiXirTs,  8-11. 

KOTARIBS. 
See  NioonABui  IirsTBimxHnL 

NOTICK 

1.   RlOOBD   OT  LrSTBUMBNT,    THOUGH  CaLLBD    "  CoiTflfCBUOTITB  NoaQ^*  II 

Equiyalbnt  to  Actual  Kotiob.    Sawden  ▼.  Craig^  125. 

8.  KonoB  CoNTBicPLATEB  BT  Rboordin G  AoT  18  NOT  AoTUAL,  as  distinguished 
from  constructive,  but  includes  both.    AUen  ▼.  AfcCfilla,  6d. 

i.  NoncB  IS  Actual,  if  Pubchasbb  either  Knows  or  Ezistbnob  or  Ad- 
YBBSB  Claim,  or  is  conscious  of  having  the  means  of  knowledge,  and  does 
not  use  them,  whether  his  knowledge  results  from  a  direct  communica- 
tion, or  is  gathered  from  facts  and  circumstances.    Id. 

i.  Pbndbnct  or  Action  ArrEcriNO  Rbal  Estate  is  SumciBNT  to  Gbabob 
Third  Pebsons  ¥aTH  Koticb  THERBor.    Scwdem  ▼.  Craig,  126. 

See  AiTAOHMBHTs,  13;  Attornbt  ani>  Cuent,  3w 

NUISANCB. 

1.  KoncB  TO  Parties  Interested  and  Opfortunitt  to  Appear  and  bb 
Heard  is  not  Required,  under  the  Massachusetts  General  Statutes, 
chapter  26,  section  8,  preyious  to  an  order  of  the  board  of  health  to  re- 
moye  a  nuisance.    Salem  v.  Eastern  B.  R.  Co.,  650. 

%  Order  or  Board  of  Health  to  Railroad  Corporation  to  Remote  Kui- 
iANGE,  under  the  Massachusetts  General  Statutes,  chapter  26,  section  8^ 
sufficiently  informs  the  company  of  the  nature  and  locality  of  the  nui- 
sance to  be  removed,  where  it  recites  that  the  company,  by  filling  up 
parts  of  a  certain  pond  without  supplying  suitable  culverts  or  other 
means  of  drainage,  have  created  and  are  maintaining  a  nuisance  at  said 
pond.     Id. 

8.  Order  of  Board  of  Health  to  Remove  Kuisanob,  under  the  Massachu- 
setts General  Statutes,  chapter  26,  section  8^  need  not  prescribe  a  mods 
for  the  removal;  and  if  it  does  prescribe  a  mode,  the  owner  or  occnpsni 
of  the  property  on  which  the  nuisance  is  found  is  not  waetricted 
thereto.    Id. 

i.  Board  of  Health  may  Enter  upon  Private  Propebtt  wherb  Kuisabcb 
Exists,  aud  take  such  measures  as  it  may  see  fit  for  removal,  under  the 
Massachusetts  General  Statutes,  chapter  26,  section  10^  if  the  owner  or 
occupant  of  the  property  neglects  to  comply  with  the  <»der  of  the  hoard 
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lo  remove  the  nidniioe;  aad  if  the  order  piweribee  a  mode  for  removal, 
the  board  ia  not  reetrioted  to  that  mode  when  it  comes  to  act.    Id. 

H  Board  or  Hcalth,  in  Rbmovino  Nuisance,  under  tho  Massachuaotts  Oen« 
erml  Statutes,  chapter  26,  aection  10,  may,  in  the  exercise  of  its  discretion^ 
reeort  to  means  and  measorea  which  injurioosly  affect  other  Unds  than 
those  upon  which  the  manifestation  of  the  oanso  of  sickness  is  found.  Id* 

1  TiNDiNoa  OB  Adjudioahonb  or  Boabd  or  Hkalth  Pbeldiinabt  to  Iv- 

OUBXINO  EXFXN8I8  OF  RiMOTINO  KuiBANOB  ABB  NOT  CONGLaSITB  upOD 

the  party  who  caused  the  nuisance,  in  an  action  against  him  by  a  city, 
under  the  Massachusetts  General  Statutes,  chapter  26,  section  10^  to 
recover  the  money  expended  in  removing  it^  if  such  party  had  no  oppor- 
tunity to  be  heard  before  the  board;  but  idl  the  facta  upon  which  the 
recovery  is  sought  may  be  controverted,  and  must  be  eetaUished  by  the 
proofs.  Id, 
T»  Action  u  Pbopkrlt  Bbouobt  in  Kamb  or  Cmr  to  recover  money  ex- 
pended from  its  treasury  by  its  board  of  health  to  remove  a  nnisanee.    Id* 

PARTNERSHIP. 

1.  Each  Pabtnbb  is  Pbbsvmxd  to  be  Agxnt,  and  Authobizbd  to  Act  iob 
Othbbb  in  dealing  with  third  persons  and  the  world  generally,  what- 
ever may  be  the  private  aixangement  as  to  the  individual  partnera  among 
themselves,  and  whatever  may  be  their  responsibilities  to  each  other  for 
the  violation  thereof.    Barker  v.  Mann^  373. 

8.  Whxrb  It  is  Shown  that  Two  Pbbsons  are  Bnoaobd  in  Commbboial 
Business  as  Pabtner8»  and  debts  have  been  contracted  by  the  firm, 
they  will  be  liable  for  the  payment  thereof  in  toUdo,  Oumbel  v.  AhramB, 
426. 

PAYMENT. 

!•  Patmbnt  or  Debt  bt  Subbbndeb  or  Deaft  in  Ezchanqb  iob  Dbawbb's 
Check.  —  Where  a  debtor  remitted  to  his  creditor,  in  payment,  a  draft  of 
one  third  person  upon  another,  and  at  the  maturity  thereof  the  creditor 
surrendered  the  draft  to  the  drawee  in  exchange  for  the  latter's  check, 
and  the  drawee  failed  before  the  check  could  be  collected  in  the  ordinary 
eourae  of  busmess,  and  no  notice  of  dishonor  or  protest  of  the  draft  waa 
ever  given  to  the  drawer,  it  was  held  that  the  debt  was  paid.  WhUnqf 
V.  Esaon,  762. 

I.  Fact  that  Dbbtob  has  Had  Means  of  Patinq  his  Dxbt  is  not  Evidbnob 
tending  to  show  that  he  has  paid  it.    Atwood  v.  SooUt  728b 

t.  Fact  that  Debtor  has  not  Had  Means  with  Which  to  Pat  his  Dbb* 
is  Admisstble  Evidence  tending  to  show  that  he  has  not  paid  it.    Id* 

L  On  Teial  or  Action  for  Monet  Lent,  Evidence  that  Defendant  had 
Monet  in  hd  Possession  at  a  certain  time  is  inadmissible  to  corroborate 
his  testimony  that  at  a  time  soon  afterwards  he  repaid  the  plaintiff.    Id* 

lb  To  Ck>NTRADiCT  Defendant's  Testimony  that  He  Paid  Rent  Punctu- 
ally, AND  NEVEB  HAD  DIFFICULTY  WITH  HIS  LANDLORD,  AND  TO  ShOW 

■IS  Want  of  Means*  the  plaintiff  may,  in  an  action  for  money  lent  to 
him  on  his  alleged  representation  that  he  could  not  pay  rent,  and  that 
his  landlord  was  about  to  sue  for  possession  of  the  tenement,  prove  by 
the  record  of  the  court  that  just  before  the  time  of  the  alleged  loan  the 
landlord  commenced  such  an  action,  in  which  the  defendant  appeared 
and  consented  to  judgment  against  himaelf,  and  that  no  execution  laaoad 
an  the  jodgmenL    Id* 
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PUBADINO  AND  nACflCflL 

1.  JLLOWTRSatOVB    SHOWINO   THAT    FaXTDDB   ABS    OrSV    IaABU  TO  T«0 

Acnom  at  Law  by  different  soiton  far  one  and  the  nme  wroogfnl  wbL 
B6bert$  r.  Corhin,  146. 
t.  AcnoH  ov  Doubt  nr  DnuBonvo  Ohdxb  ov  Abouweht  a  Ko  Gbousb  iob 

RBYXBSAL  OT  JudGMXNT  UKUBB  ABEUaB  OT   DiSCRXTIDH  OR   PBBJUiaCli 

D  8howk.  While  the  ri^t  to  review  the  question  ae  to  which  parly 
holdB  the  affinnatiYe  of  the  iesae,  and  has  the  right  of  opening  and  doa- 
ing  the  argoment,  is  not  abedlntdy  denied,  yet  there  mnst  be  a  clear  case 
of  prejudice  to  justify  a  rerersal  npon  this  groond,  after  a  trial  upon  the 
merits.  An  abnse  of  discretion^  in  not  sllowing  counsel  to  be  heard  in  a 
particular  order,  must  be  shown.    Pretion  ▼.  WaOxr,  140. 

H  Pabtt  BAvni o  Bubdxh  ov  Issna  la  Estttled  to  Onor  Ain>  Glosk  Abov- 
MXHT  TO  Jury.  This  is  the  rule  declared  by  the  Iowa  statute,  and  mm 
the  practice  at  common  law;  but  the  question  as  to  where  is  the  burden 
of  proof  is  often  nicely  bslanoed,  and  depends  so  much  upon  the  actual 
facts  developed  at  the  trial*  and  circumstances  surrounding  it,  which  can 
only  be  fully  known  to  the  judge  hearing  the  case^  that  an  appellate 
court  will  not  interfere.     Id. 

4  M4TrEB8  ov  OoNTDnrAKOB  OB  PoscFoimcxiiT  nr  Tbxau^  a8  iob  Absdicb 
ov  WrcNiSB^  is  entirely  within  discretion  of  trial  judges  whether  the  case 
be  a  civil  or  criminal  one^  and  exceptions  do  not  lie  to  the  decision  of  the 
presiding  judge  in  granting  or  refusing  motions  in  such  matters.  Con^ 
nmuiweaUh  ▼.  Domman,  765. 

&  GouBTB  BAVX  PowxR  TO  CovaoLmAiB  AcnoHB  in  abeenoe  of  any  erpresi 
statutory  directions,  and  upon  the  motion  of  either  par^,  in  a  pnipv 
ease.     Viek  v.  Oermama  Ins,  Co,,  83. 

ii  OoNSouDATZOK  OF  Catoxs  ov  Aotiok — Etfbct  ot  Divisioii  ov  Qfixiov.  — 
A  policy  of  insurance,  executed  by  four  companies,  stipulated  that  eaek 
acted  for  itself,  and  would  only  be  liable  for  one  fourth  of  the  whole 
amount  insured  in  case  of  loes.  A  loss  occurred  under  the  p61i<7,  and 
separate  actions  were  commenced  against  each  of  the  companies  for  its 
proportion  of  the  loss  as  stipulated  in  the  policy.  These  actions  wen 
brought  by  the  same  plaintiff,  depended  upon  tiie  same  evidence^  ia- 
Tolved  the  same  defense,  and  were  defended  by  the  same  attorneys.  A 
motion  was  made  to  so  consolidate  them  as  that  all  should  abide  the  re- 
sult of  the  one  to  be  tried*  This  motion  was  sustained  by  the  dirtriel 
eourt.  One  cause  only  was  appealed,  and  it  was  stipulated  in  writing 
that  the  orders  made  in  all  the  causes  might  be  reviewed  on  the  appeal 
record.  Therefore,  defendant's  objection  to  the  order  of  eonsolidatiaa 
was  considered,  and  the  supreme  court  being  equally  divided  in  opmio^ 
the  ruling  of  the  district  eourt  was  affirmed  by  operation  of  law.    /d 

V.  ImEATXRIAL  AlXBOATIOirS  ABB  NOT   RbQUIBXD  TO  BB   PBOVBD  AS  LaXD^ 

unless  they  are  of  such  a  character  as  to  be  important  in  ascertainiqg 
the  identity  of  the  thing  which  is  the  cause  of  action.  BbU  v.  /iifciBftaaft 
(^Penobaeoit  429. 

H  pLAnmnr  nbbd  kot  Statb  bib  Caubb  ov  Acnov  with  Stlloodiid  Jit>^ 
ouBAcr.  If  bad  grammar  doee  not  vitiate  a  declaration,  other  faults  of 
style  ought  not  to  have  that  effect,  unless  they  produce  such  a  degree  of 
obscurity  as  to  give  rise  to  the  belief  that  the  tribunal  before  whom  tte 
cause  is  heard  might  be  misled  as  to  the  true  issue.    Id, 

•.  Undbb  Iowa  Pbaotioi,  Pabtt  DxmrDAiiT  mat  8xt  up  as  Habt  Bb* 
both  legal  and  equitable^  as  he  may  have.    ReUrti  v.  CMn^  147. 
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II.  UaxnE  Iowa  Srstm  of  Flujhvq^  Ko  Bbuoaxhui  s  Bbquibbd  to 
or  DawEmasMT  i^iioh  adoiifci  tiio  csBcntiaB  of  a  policy  of  fiio 
vpoD,  lad  iho  Ion  as  alfciBwl  m  the  politMn,  bat  aote  op 
ovtoia  aeti  of  pjajntrff  io  Tiolatkn  of  tho  tonoa  of  the  pdUcj  wfaveby 
H  becamo  tefoitod.  Hie  caoae  is  at  iame  upoo  sadb  aueooi,  the  law 
pioiiiiiiiiiH  a  fan  daniel  thweof 
the  npUoatien  of  pinotiiL  The 
triid  by  ovidfloce  in  denka  of  iho 
■rcidaaee,  aa  if  fnlly  pleaded  oadar  iho  old 
/m.  001,88. 

II.  Un>aE  ItfWA  Snmi  or  PUAm»»  Paxtt  kat  Askr  or  WBcroro 
Anr  Allsoaxiov  or  Faooi  Puasbd  or  KDADTBEMBrwhieh  okhoiwiie 
woold  be  denied,  contvoforted  by  mere  foroe  of  law.  Tliis  admiwiim, 
of  coozie^  dispeneee  witii  pioof  of  all  faote  fhns  admitted;  bat  it  do« 
not  preclude  the  perty  *"*^^c  it  from  ptoring  other  independent  facta 
In  jF^i^anflft  ef  thoeo  ff^TwHi^     iU. 

HL  FtiADiBo  AXD  Pbaioiiob  ab  io  niiiiiiiiii  I  III!  A  iiniiiiiiiw  TTlmn  de< 
foidant  files  a  written  admiwion  of  facta  pleaded  by  plaintiff,  lua  eaawer 
*  aeti  np  the  fMte  relied  upon  as  matter  in  aToidanee;  bat  when  plamtiil 
filee  a  written  admiwrion  of  fscti  pleaded  by  defendant,  the  replicauon 
being  diepeneed  with,  there  is  no  pleading  prescribed  by  the  lowastatata 
in  whidi  snch  mattermay  be  embodied.    Id. 

14  Saio— Whbbb  FLADrnvr  Fild  Wuttexi  Aramwiog  ov  Marsbb  Axi- 
LBOXD  nr  Defendant's  ANflwsR,  in  a  case  where  no  replication  is 
allowable^  snch  writing  may,  end  shoold  by  good  practice,  contain  en 
svorment  or  notice  that  the  plaintiff  reliea  npon  and  ezpeots  to  show  on 
the  trial  matter  in  anroidanoe  of  the  aUegationa  thns  admitted.  Bnt  the 
plaintiff  may  admit  the  facts  pleaded  by  defendant,  without  stating  the 
wttwm  in  avoidattoe  to  be  given  in  evidence,    fd, 

HL  QsjaonoNs  hot  Made  in  Coubt  Below  gahiiot  be  Ubged  on  Af- 
FEAL— AjvnocATivB  OF  iBsm,  BoBDmi  OF  Pboof,  Bioht  to  Ofbh 

AEI>   CUOBM — ElFBGT  OF  OONFB8SZOE  AND  AVOIDANOK   UFOH. — Where 

the  answer  of  defendant,  in  an  action  npon  a  polity  of  fire  insoxance^ 
admita  the  loss,  and  sets  up  matter  in  avoidance  of  plaintiff's  right  to 
foeorer,  the  burden  of  proof  is  npon  defendant^  with  the  consequent 
right  of  opening  and  closing  at  the  trial.  Id. 
HI  Sake — Wsebe  Plaxmtiff  Files  Admtoston  and  Atoidavoe  of  Facie 
FUADED  fiir  Defendant,  or  where  the  state  of  the  pleadings  and  admis- 
sions is  sooh  that  he  is  not  entitled  to  recover  without  the  introdnotion 
of  evidence,  the  burden  of  proof  is  deemed  to  be  upon  the  phuntifl^  and 
he  will  be  entitled  to  open  and  doee  the  trial.    Id. 

17*  BOLZNO  OF  CoUBT  AS  TO  BlTRDBN   OF  PBOOF  AND  RiOHT  TO  OfEN  AND 

Oeam  Tbial  is  purely  a  matter  of  practice,  and  will  not  be  reviewed, 

nnless  there  is  evidence  of  en  abuse  of  discretton.    Id. 
HL  Gbantino  of  I^eaye  to  File  SuFPiiEifENTAL  Anewee,  by  ooort  of 

oqoity,  is  matter  of  discretion,  and  its  aotion  npon  an  applioation  for 

noh  leave  eannot  therelove  be  essignod  as  enor,  or  reviewed  en  eppeiL 

MTTwbfff  ▼•  /nontniifwL  eOv. 
HL  Tmebs  d  Ko  Sbbob  or  Axaowbw  FLeaROiB  no  AaamD  Petiwhe  so 

AE  to  Ingbease  Amount  Olazmed  ae  Damaobs.    M^DmmU  w.  Okhago 

m$.  R.  R,  Ox,  114. 
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PUBADINO  AND  PRACfnCflL 

1.  TLLonRATsxan  Showino  that  Paxxid  asm  Oraa  Iaakji  to  Two 
Aonom  at  Law  by  diflhrent  soiton  for  one  and  the  nme  wroogfnl  aei. 
Sobert$  ▼.  Corbin,  146. 

t.  AcnoH  ov  Coubt  of  DnuEonvo  Ohdxb  of  Abouweht  a  Ko  Gbouvd  iob 
Rbyxbsal  or  Judgmxnt  ukubb  AsEuaB  ot  Discrxtidh  or  PBxjuioia 
D  Showk.  While  the  ri^t  to  review  the  question  m  to  which  parly 
holdfl  the  affirmative  of  the  iasae,  and  haa  the  right  of  opening  and  dos- 
ing the  argoment,  is  not  abeolataly  denied,  yet  there  mnat  be  a  clear  oaae 
of  prejndioe  to  justify  a  reversal  upon  this  ground,  after  a  trial  upon  the 
merits.  An  abuse  of  discretion,  in  not  sllowing  counsel  to  be  hesrd  in  a 
particular  order,  must  be  shown.    PreaUm  v.  WdOoer^  140. 

H  Pabit  BAvnio  BuKiOH  or  Issna  is  Emtiilid  to  Open  aitd  Glosk  Abov- 
MXHT  TO  JuBT.  This  is  the  rule  declared  by  the  Iowa  statute,  and  wu 
the  practice  at  common  law;  but  the  question  as  to  where  is  the  burden 
of  proof  is  often  nicely  balanced,  and  depends  so  much  upon  the  actual 
facts  developed  at  the  trial,  and  circumstances  surrounding  it^  which  can 
only  be  fully  known  to  the  judge  hearing  the  case^  that  an  ^ypellate 
court  will  not  intetf ere.     Id. 

4  M4TrEB8  or  Ck>iiTDnr anob  ob  PoBROinnaDfT  nr  Tbxau^  as  bob  Absexoi 
ov  WmriSB^  is  entirely  within  discretion  of  trial  judges  whether  the  case 
be  a  civil  or  criminal  one,  and  exceptions  do  not  lie  to  the  decision  of  the 
presiding  judge  in  granting  or  refusing  motions  in  such  matters.  Ccm* 
monwwith  v.  Dontman,  765. 

&  €k>UBTB  BAYS  PowxR  TO  CoonoLmAXB  Aonom  in  absence  of  any  erpress 
statutory  directions,  and  upon  the  motion  of  either  par^,  in  a  propsr 
case.     Viele  v.  Oermama  fns.  Co.,  83. 

•»  OoNSouDATZOK  or  Caubis  or  AonoN— ErrBcr  or  Division  or  Qpihioh.  — 
A  policy  of  insurance,  executed  by  four  companies,  stipulated  that  eabk 
acted  for  itself,  and  would  only  be  liable  for  one  fourth  of  the  whole 
amount  insured  in  case  of  loss.  A  loss  oocuired  under  the  policy,  and 
aeparate  actions  were  commenced  against  each  of  the  companies  for  its 
proportion  of  the  loss  as  stipulated  in  the  policy.  These  actions  wwe 
brought  by  the  same  plaintiff,  depended  upon  tiie  same  evidence^  in- 
Tolved  the  same  defense,  and  were  defended  by  the  same  attorneys.  A 
motion  was  made  to  so  consolidate  them  as  that  all  should  abide  the  r^ 
rait  of  the  one  to  be  tried.  This  motion  was  sustained  by  the  distriel 
eourt.  One  cause  only  was  appealed,  and  it  was  stipulated  in  writing 
that  the  orders  made  in  all  the  causes  might  be  reviewed  on  the  appeal 
record.  Therefore,  defendant's  objection  to  the  order  of  conaolidation 
was  considered,  and  the  supreme  court  being  equally  divided  in  opinion 
the  ruling  of  the  district  eourt  was  affirmed  by  operation  of  law.    Id* 

V.  ImEATXRIAL  AlLBOATIONS  ABB  NOT   RbQUIBED  TO  BB   PBOVBD  AS  LaIIH 

unless  they  are  of  such  a  character  as  to  be  important  in  ascertainim 
the  identity  of  the  thing  which  is  the  cause  of  action.  BbU  ▼.  ItMbktmtt 
qfPenob9eott^29. 

ii  pLAnmrr  nbbd  not  Statb  bis  Causb  or  AcnoN  with  STLLoonxio  Aiv 
ouBAcr.  If  bad  grammar  doee  not  vitiate  a  dedaration,  other  faults  of 
style  ought  not  to  have  that  effect,  unices  they  produce  such  a  degree  of 
obscurity  as  to  give  rise  to  the  beUef  that  the  tribunal  before  whom  the 
eanse  is  heard  might  be  misled  as  to  the  true  issue.    Id. 

•.  Uhbbb  Iowa  Pbaotioi,  Pabtt  DBrxmuBT  mat  8bt  up  as  Mabt  D» 
IBMSH^  both  legal  and  equitable^  as  he  may  have.    J2o6er4i  v.  CMii^  147. 
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Iowa  Ssjsot^  BMiia»y  n  Amatm  at  Law  m^  8v  v» 
SOfRSAiUi  Draa  a^frini  coa  holdiii«  tho  kgd  tilla.   Bkawkm  ▼. 

II.  Undeb  Iowa  Stbtem  ov  pLSADnro,  No  BaFUOATUUi  ra  Riquibo)  t» 
Arbwir  or  DmvsABT  which  Admiti  the  ezee&tion  of  a  policy  of  fir* 
tnsniaiioe  nwd  iipoii»  and  the  leas  aa  allagad  in  the  petitioii,  bnt  aala  np 
Mrtaia  aeti  of  phimtiff  in  violation  of  the  tenm  of  the  policy  whereby 
H  became  forfeited.  The  canee  is  at  iasae  upon  each  anawer,  the  law 
pffaanmfiiff  a  foil  denial  thano^  and  all  matter  propecly  in  aroidanna,  aa 
the  replicatieii  of  plaintiff.  The  anawer  may  be  eeotrofwrtad  a*  the 
trial  by  eiidenoe  in  denial  of  the  facta  avenred,  or  by  new  matter  in 
arcidanee,  aa  if  fully  pleadad  nnder  the  old  syatem.  VeUe  t.  Oermtmda 
/m.  Ox,  83. 

11.  Un>aR  luwA  STsnof  ov  PLiaimra^  PiKTr  icat  Askr  or  WBinira 
Anr  Ajulmoatuhk  ov  Faooi  Piju]>sd  kr  ms  ADTBEMsr  which  oiberwiae 
would  be  denied,  controverted  by  mere  force  of  law.  Tliia  admiwriim, 
ef  000X80,  diapensea  with  proof  of  all  facta  thna  admitted;  b«t  it  does 
not  preclude  the  pertj  making  it  frem  proving  other  independent  facta 
in  sroidanoe  ef  thoae  admitted.    Id, 

fk  FXAADiNaaxDPBAonoBAaToCkniVHBiovAxi>Avoi]UKOB.--Wherede< 
fendant  files  a  written  admisaion  of  facta  pleaded  by  plaintiff,  his  answer 
*  aeta  np  the  facts  relied  npon  as  matter  in  avoidanoe;  bat  when  plaintiff 
filea  a  written  admission  of  facts  pleaded  by  defendant^  the  replication 
being  dispmiBBd  with,  there  is  no  pleading  prescribed  by  the  lowaatatnte 
in  whidi  Boch  mattermay  be  embodied.    Id. 

14.  gAm— Whbbb  FLADrnvr  Filbs  Wuttexi  AramwiQW  ov  Mattbbs  Axi- 
usoKD  nr  Defendant's  Answer,  in  a  case  where  no  replication  is 
allowabls,  aneh  writing  may,  and  should  by  good  practice,  contain  aa 
averment  or  notice  that  the  plaintiff  relies  npon  and  ezpeots  to  show  on 
the  trial  matter  in  avoidanoe  of  the  allegationa  thus  admitted.  Bnt  the 
plaintiff  may  admit  the  facts  pleaded  by  defendant,  without  stating  the 
wttwrn  in  avoidanoe  to  be  given  in  evidence.    Id, 

Hk  QBjaonoNs  hot  Made  zn  Coubt  Below  cannot  be  Ubged  on  Af- 
VEAL— Afubmativb  ot  iBsm,  BuBDm  ov  Psooe,  Bioht  to  Ofbh 

AND   CUME  — ElTBGT  01  OONVEBSION  AND  AVOIDANOK   T7F0N. — WhorO 

the  answer  of  defendant,  in  an  action  npon  a  policy  of  fire  insoranoe^ 
admita  the  loss,  and  sets  np  matter  in  avoidance  of  plaintiff's  right  to 
teoover,  the  burden  of  proof  is  npon  defendant^  with  the  consequent 
right  of  opening  and  closing  at  the  triaL    Id* 

HI  Sake — Where  Plaxntifv  Fd:.es  ApmaaioN  and  Avoidanoe  oe  Facie 
FUADBD  Br  Deeendant,  or  where  the  state  of  the  pleadings  and  admia- 
sione  is  snch  that  he  is  not  entitled  to  recover  without  the  introduotica 
of  evidence,  the  burden  of  proof  is  deemed  to  be  upon  the  plainti£(  and 
he  will  be  entitled  to  open  and  doee  the  trial.    Id, 

17*  RvLZNo  OE  Court  Aa  to  Burden  of  Proof  and  Right  to  Open  and 
Oeam  Trial  is  purely  a  matter  of  practice,  and  wiU  not  be  lofiewed, 
vnless  there  is  evidence  of  sa  abuse  of  diacretioQ.    Id. 

lib  Graniino  ov  I<eave  to  File  SumuMNTAL  Ambwee,  by  ooort  of 
oqoity,  ia  matter  of  discretioD,  and  its  aetien  npon  an  applicatton  for 
raoh  leave  cannot  therefove  be  asrigned  aa  enor,  or  leviewed  ca  appeal 
MTTWbfff  V.  PwnBhus^tm^  OOv. 

la  Thbbs  a  Ko  Sbbob  or  Aamwaiy  Flabroeb  to  AaowD  Pmi'imi  ao 

AE  TO  Increabe  Amovnt  Olaimed  ab  Damaobb.  M^Dmmld  w.  Okkoffo 
m$.  R.  R,  Ox,  114. 
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to.  Ammummt  at  Amy  Tdoi  Fbsvxoob  io  Vkv al  Hiabzvo  iMfimtiieMl 

oonrt  of  ft  mere  report  of  the  eridenoe^  made  upon  ft  motion  to  eet  adde 
the  verdiot  ae  being  •gainet  eridenoe^  Is  proper  and  vniibjectionable. 
TrtfU  ▼.  Unkm  L  Co,,  447. 
IL  PftATBR  OnxBXD  BT  Qhx  Pabtt,  avd  Gkahted  upon  CoHonnos  of 
toe  other,  ahoold  be  withdrawn  by  the  ooort^  if  it  thereafter  be  found 
not  to  ezpreM  the  law  ftpplioable  to  the  oaee.  Northern  O.  R.  B.  Co.  t. 
Aaft^645. 

tL  BSFTOAL  BT  OOOBT  TO  BHTIBTAIir  FftATSBa^  WmOH,  BT  ITB  RUUB^  H 

has  diaeretionaiy  power  to  do  nnder  oertain  cireamstanoe%  is  not  sab- 
Jeet  to  review  on  appeaL     UiiUd  8tate$  Tel  Co.  y.  OUderOem,  619. 

f8>  JUDQMXKT  WILL   MOT  BE   BSTXBSBD   UPON  GbOUITD   THAT  iRVTltllUrJIUI 

Raibbd  IniJB  VOT  IN  Casi^  where  its  pertinency  woold  depend  almost 
entirely  upon  the  evidenoe  ]ntrodaoed«  and  the  eWdenoe  is  not  all  emo 
bodied  in  the  record,  so  that  the  appellate  oonrt  may  see  whether  the 
instniotion  was  proper  or  not    Pteikm  v.  WaOser,  140. 

Mi  AlTEB  y  XBOIOT,  No  DBraOTS  IN  DsOLABAnON  CAN  BB  TaSBN  AIMTAN* 

TAO*  OP  by  motion  in  arrest.    Barrett  ▼.  Bladt,  487. 

fSii  Pabtdes  Waivb  QBJBonoNs  to  Fdbk  ov  FBoouanNo  whbbb  Test  8ub- 
XZT  TBXIB  Case  to  the  judgment  of  the  ooort  npon  an  agreed  statement 
of  facts.    Folffery.  CohmUanL  Co.,  747. 

fSii  Want  ov  Jubibdiotion  oy  Fbbson  ov  Dbfbnsant  is  not  groond  for  new 
trisL    Kor(h  Mo.  B.  B.  Co.  ▼.  Aha%  183. 

f7.  Fbogbdbnbo  is  Rktusbd  whkbb  It  is  Appabxot  ibom  Rioobd  that  the 
plaintiff  is  not  entitled  to  recover,  nnder  the  law  of  the  oaee  as  pro- 
noonoed  by  the  appellate  tribnnaL  Oommerefcif  ele.  Bcmk  t.  Fkti  NaL 
Btmk  66i. 

flb  Dbgudeon  upon  Fobmkb  Appbal  d  Conoluhitb  upon  Beoosd  Appbal  be* 
tween  the  same  parties,  only  as  to  snch  qnestions  as  are  again  presented 
npon  the  same  state  of  facts  that  existed  npon  the  former  appeaL  Frubp 
T.  Parkkmrti,  603. 

Wk  PBAonoB  IN  Supbbmb  CkyuBT  AS  TO  Ohanob  or  Obdbe.  —Where  a  oaee 
has  been  reversed  and  remanded  to  the  district  ooort^  the  sapreme  oonrt 
will  not  revoke  snch  order  and  enter  Judgment  there  on  the  motion  of 
the  party  claiming  to  be  entitled  thereto,  where  such  motion  is  made 
several  months  after  the  order  remanding  the  canse,  and  after  the  time 
has  expired  in  which  the  other  party  might  have  filed  a  petition  for  a 
rehearing.  A  party  mnst  assert  his  right  at  the  proper  time^  and  msj 
Jnstiy  lose  by  delay.   Roberta  v.  CoM%  147. 

Ml  Shtbibb  and  Obdbbs  Hadb  at  Pbxvious  Tebm  ov  Supbbboi  Oorav 
shonld  be  altered  or  changed  only  to  oosrect  an  evident  mistaks^  and 
this  is  in  analogy  to  the  mle  as  applied  to  the  dirtrlet  ooozt.    /A 

POWERS. 

FtvwBBS.  *- Whbbb  Land  is  Conybtbd  to  Wdb^  and  Child  AfTBawABSB 
lo  BB  BoBN,  WITH  PoWBR  IN  HusBAND  to  superintend,  and  with  wife's 
eononrrenoe  to  sell  and  convey  the  same  as  husband,  this  power  to  the 
husband  did  not  contemplate  a  conveyance  by  him  directiy  to  the  wifs^ 
but  only  some  oonveyanee  by  him  and  her  to  a  strangsr,  and  then  only 
el  the  wife's  interest,  and  not  of  suoh  child  as  had  been  bom  to  her,  a 
4eed  by  the  husband  diieoOy  to  Us  wife  would  be  utterly  void.    FtmB 


Indxz.  MS 

PR0GES8. 

8m  OOBVOBATXOllfl;  SHmiM. 

PROPBatTY. 

llBA»  Body  is  vot  Subjiot  or  Pbopkbtt;  and  after  Inuial,  it  booomaa  a 
part  of  tha  ground  to  which  it  haa  been  committed^  *'earth  to  eartli» 
•abea  to  aahea,  dmt  to  doit"    Meagher  ▼.  Dritoott^  708« 

PROTEST. 
See  Nbgotiablb  Ihstbumkntb. 

PUBLIC  LANDS. 

Wknui  VzRonnA  Patent  Issued  before  the  aepamtioii  of  Kantaeky  Crani 
her,  the  righta  of  the  patentee  vested  nnder,  and  ahoald  be  datenninad 
by,  the  Uws  of  Viiginia.    Berry  ▼.  Snyder,  219. 

QUESTIOKS  OF  LAW  AND  FACT. 

I*  Dub  DiuaxNGs  is  Question  of  Law  where  there  is  No  Disfute  aboal 
the  facta;  and  if  the  proof  is  insufficient  in  law  to  show  due  diligence^  it 
ia  error  to  refer  the  question  to  the  jury.     TaU  y.  SuQhan^  637. 

C  Facts  must  be  Suttioient  to  Constitute  Dub  Diuoenoe  where  they  ara 
aobmittad  to  the  jury  to  be  ascertained  by  their  verdict.    Id. 

RAILROADa 

f.  Railboad  Compaht  in  Lawtul  Pursuit  or  m  Business  employs  naafn] 
but  dangerons  powers,  and  hence  is  required  to  observe  a  degree  of  can* 
tion  and  care  proportioned  to  the  increased  risk  and  danger  of  inflicting 
Irreparable  injury  upon  others  in  like  lawful  pursuit  of  their  vooatioasi 
but  the  duty  ia  not  imposed  upon  it  of  using  every  possible  oontrivanoe 
that  human  ingenuity  might  provide.  It  should,  however,  be  vigilant  in 
m^Viiig  use  of  every  reaaonable  safeguard,  to  avoid  unjust  interference 
with  others,  which  the  nature  of  ita  business  will  admit.  BdUimon  Jb 
O.  R.  R.  Co.  V.  State,  528. 

"%  1m  Fastt  Injured  bt  Nbqliobnob  or  Railroad  Company  haa  by  his  own 
want  of  care  been  the  occasion  of  the  injury,  or  haa  by  his  negligenoe 
directly  contributed  to  the  accident,  he  can  sustain  no  daim  for  the 
damage  inflicted  upon  him.    Id. 

H  Railroad  Company  nr  Lawtul  Pursuit  or  its  Business  is  liable  coly  for 
6ulnre  to  nse  reasonable  care  and  diligence^  such  aa  ordinary  prudence 
would  suggest  and  require  in  the  passage  of  its  locomotivea  through  the 
thoroughfares  of  a  city.    Id. 

^  Railroad  Company  Faiuno  to  Convobm  to  City  Ordinances,  providing 
certain  safeguards  in  the  use  of  engines,  is  not  in  the  lawful  pursuit  of 
its  business,  and  is  responsible  for  any  injury  which  it  may  occasion.  If 
the  party  injured  be  not  in  fault.    Id. 

§k  Railroad  Companibb,  nr  Conduct  ob  thbir  Trainsi  are  bound  to  use 
such  care  and  caution  to  prevent  injury  to  persons  and  property  aa  pnh 
dent  and  discreet  persons  would  have  used  nnder  similar  circnmstanoeSf 
JUL 

C  It  IS  Duty  ob  Railroad  Company  toward  person  injured  by  ita  trsfai  te 
•top  the  tralop  and  remove  him  to  a  place  of  safety;  and  in  so  doings  the 
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Miiipan7*t  age&ts  mnst  bo  r^gaided  as  aetiog  In  fho  ooum  of  tiiiir  OBi» 
pbymoat,  and  for  their  oii^jgiQootlMniii  Whori^ 

thorefore^  a  ponon  who  was  injnred  by  a  train,  and  was  apparent! j 
dead,  was  romoTod  by  tho  agents  of  the  oompany  to  a  warehonsoy  where 
he  was  looked  np  for  the  nighty  and  it  was  f oond  on  opening  the  waze- 
hoose  m  the  morning  that  he  had  come  to  consciousness  during  the 
nighty  and  had  afterwards  died  from  hemorrhage  of  an  artery  which  had 
been  severed  by  the  collisioin,  it  was  held  that  the  oompany  was  liaUe 
lor  the  negligenoe  which  oaosed  his  death.  IfoTthem  Central  S,  B.  Co. 
T.  ^<al0,6i5. 

f,  Bin.KOAT)  OOBPO&AXIOH  n  LlABLl  lOB  LfJUKT  TO  WoODLAND  BT  FntB 

**Ck>MMinnoATKD"  noM  Looomohvb,  under  the  Massachnsetts  General 
Btatatesp  chapter  63,  section  101,  making  snch  oorporations  responsible 
•  in  damages  to  any  person  "whose  Imildings  or  other  property  may  b» 
injured  by  fire  oommnnioated  by  its  locomotive  engines,"  where  a  spark 
from  the  looomotiTe  sets  fire  to  grass  near  the  track,  and  the  fire  spread* 
in  a  direct  line,  without  any  break,  aoroes  land  of  serersl  difierent  pro- 
prietors, and  a  highway,  to  the  woodland  about  half  a  mile  distant  frooa 
the  track.    Perk^  t.  Mautem  R  Jl  Co.,  ML 

il  RAn.WAAP  GOBFOBATTOK  18  LlABLB  lOB  InJUBT  TO  WOODLAKD  BT  JUaM 

**  CoionjiaaATXD  **  vbom  LoooMOTrm,  under  the  Massachusetts  Qeneral 
Statutes,  chapter  63,  section  101,  making  such  corporations  responsible  in 
damages  to  any  person  "whose  buildings  or  other  property  may  he  in- 
jured by  fire  communicated  by  its  locomotive  engines, "  although  back-fires 
were  kiodled  by  the  owner,  in  good  faith  and  proper  exercise  of  discre- 
tion, in  a  vain  effort  to  stop  the  fire,  and  while  burning,  were  swallowed 
up  hi  the  advancing  flame,  which  went  on  and  destroyed  the  property. 
Id. 

•i  iNBTBTTOnON  18  PBOPBBLT  RlICSXD  WhZOB  TaKEB  IBOM  JUBT  the  power 

of  determining  whether  a  railroad  company  was  acting  in  the  opacity  of 
e  common  carrier,  or  of  a  warehouseman,  when  the  loss  oceuried,  if  the 
evidence  upon  this  point  is  conflicting,  Ifarth  Mimami  JL  B,  Ox  r. 
Alera,l93. 
lOl  Railboad  OoBPOBATioir  n  vor  Bzxicftbd  vbom  iJABnurr  lOBlHjimDV 
Oaubxd  to  Publio  OB  Pbivatb  Bights  by  the  manner  in  which  it  hae 
eonstructed  or  maintained  its  road,  by  a  statute  which  "  ratifies  end  eon> 
firms  "the  "location  "of  the  railroad,  and  the  "railroad"  as  "aotoaUy 
laid  out  and  constructed."  ScUem  v.  Ikutem  R,  IL  Cb.,  680. 

1]«   "  SUITABLB  "  FBM0E8  WmOH  RaILBOAD  CoBPOBAXIOHB  ABB  BaQVIBBn  Te 

Bbxot  AicB  MAiBTAnr  oh  Both  8n>Ba  ov  thbzb  Boam^  by  the  Masi^ 
chusetts  General  Statutes,  chapter  63,  section  43;  need  not  necessarily 
be  such  fences  as  are  required  to  be  maintained  by  adjoining  ownece  ci 
land,  under  the  Qeneral  Statutes,  chapter  25,  section  1.  Beanm  ▼.  Saiem 
JkL,  E.IL  Co,,  676. 

ISi  MOBTaAOB  BT  B.AILB0AX>  Ck>]IPAHT  UFOlf  TfB  BziBTDia  EOAB  AHD  FkAH- 

CBI8BS  KAT  Bi  EzxBNDBD  to  rcUing  stook  thereafter  to  be  aoquized  and 
!  placed  on  the  road,  if  the  intent  to  acquire  suoh  stock  and  hold  it  mb> 

Jeot  to  the  mortgage  be  clearly  and  sufficiently  STpisawfl     Sooh 
I  P^tB^  wo  exceptions  to  the  general  rule  that  property  not  la  ens 

be  conveyed.    JforriB  v.  ^o|fei^  486. 
tt  Ebkbdt  bob  BmoBOEBO  LiBN  or  Mobtoaob  oh  BAn.BiOAT>  and  nOhif 
ttobk  to  be  subsequently  acquired,  pointed  out    M. 
JLoBHor,  S;  8;  Ahduxj;  OoiiMar  CiHTitii;  Wi 
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BECEIVEB8. 

ftaoBTKB  D  SxBTAiiT  ov  Oo0BT,  and  acts  for  fho  baoisilt  of  all  the  partioB 
in  the  rait  in  wfaioh  he  is  appointed.  His  possession  is  the  possession  of 
the  eout^  and  any  attempt  to  interfere  with  it|  withont  leare  of  ooort» 
is  a  eantempt.    MorrUi  t.  Kcpetf  48ft. 

BBOISTRATION. 

1*  OmoKB  HouxDro  uiroxB  Pboyisioiial  Govxrvmsht  ov  Kxntdgkt  is 
iNOOXFxnsrr  to  Take  AcKKOWLDOMXirTB,  and  a  deed  recorded  upon 
rach  acknowledgment  cannot  be  considered  as  oonstmctiTe  notice^  nor 
can  a  certified  copy  thereof  be  regarded  as  eyidence.  Bimpmm  v.  Lover- 
kig,  252. 

M,  DxxD  Rboobdxd  upon  Dmonvx  AoKnowLXDaicxHT  cannot  bx  Rx- 
OABDXD  AS  BxooBDXD  lOB  Ant  Pubfose,  BUT  IS  Valid  ss  an  unre- 
corded instmmenty  and  connected  with  the  grantee's  possession  is  such 
notice  to  the  world  of  her  ownership  as  in  equity  protects  her  eqnitable 
title.    Id, 

H  Antxdatinq  Bxxd  Eight  MoNTBa  PBiYions  to  its  acknowledgment  for 
record  renders  the  recording  available  only  from  the  date  of  the  ao- 
knowledgmeniy  and  even  as  an  nnrecorded  instnunonl  it  wonld  be 
•nilable  only  from  this  latter  date.    fd. 

See  Attaobxknts,  13;  Nomai. 

REMOVAL  OF  CAUSSa 

Aflnoir  BT  Cmsur  or  State  in  Which  It  is  BaouQwif  aoaihit  VbBiiov 
CoBFOBAnoN,  iCAT  BB  Rbmotzd  foT  trial  to  the  United  States  eout^  if 
within  the  provisioBs  of  the  United  States  statntes  relating  to  removal 
of  canses  fron  state  to  federal  courts,  although  the  defendant  haa  fnUy 
oomplied  with  the  pronsioQs  of  a  state  law  directing  how  ssrvioe  of  pro- 
cess shall  be  made  upon  foreign  corporations.  Snoh  state  law  does  not 
infringe  upon  the  jurisdiction  of  the  courts  of  the  United  Ststaa.  ffobbt 
▼.  Mmiattm  I.  Ox,  472. 

BBSdSSIOH. 
See  Salxi^  11 

RBIBOACnVB  LAW& 
See  CoNBXiTDTioNAL  Law,  lii 

SALES. 

J.  Baum — Coi0liBEB  CoNTBAOT. — Where  goods  have  been  ofdsrsd  of  a  fimit 
tile  purchaser's  aoceptanoe  at  thirty  days  received^  the  goods  separated 
from  the  common  stock  and  packed^  and  the  invoice  delivered^  it  is  a 
closed  contract^  and  the  tiUe  to  the  goods  vests  in  the  purchaser,  subject 
to  the  vendor's  right  of  stoppage  in  trasmiUf  cat  to  abandon  the  contract 
for  the  insolvency  of  the  purchaser.  And  where  the  sellers  afterwards 
fsfose  to  deliver  the  goods  because  cash  was  not  paid  iniitead  of  an'ao- 
eeptance  given,  thsy  will  be  liable  iu  damages.    Barker  v.  Jfcsia,  373w 

IL  To  OaMRDDTB  AooiPTANCB  AND  Bboxxft  wixhot  Statutb  ob  Fbauds  in 
ease  of  a  verbal  sale  of  goods,  there  must  be  a  deliveiy  of  the  goods  with 
intent  to  vest  the  right  of  possession  in  the  vendee,  and  there  must  be 
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an  aetiial  Moeptanoe  1^  the  latter  with  intmt  to  taka 
owner,    /onef  ▼.  MechamM  Bank,  633. 

IL  AOGEFTANCBAirDRBaUPTRlQUIBlDSTSTATUnOVFBAUSSincaaeof 

of  personal  property  may  be  made  by  an  agent  of  the  bayer  empowored  for 
that  purpose,  but  an  agency  to  so  accept  and  receive  cannot  be  inferred 
from  the  fact  that  the  bayer  has  designated  a  particular  carrier  to  whooa 
the  property  is  to  be  delivered  for  the  porpose  of  transportation.    Id, 

L  KoncB  ov  RsruBAL  ov  Butbr  to  Aookpt  Goods  Dsutxbkd  in  parsnaBo^ 
of  a  vorbal  sale  is  not  invalid  becanae  it  does  not  come  from  the  hand  or 
month  of  the  buyer  himseify  if  it  comes  from  a  third  party  by  hia  diroo> 
tion.    Idm 

lb  In  Oase  or  Goodb  Sold  vhdsb  Verbal  Ck>2iTBA0T,  the  fact  that  tho  van- 
dee  sold,  or  offered  to  sell,  such  goods  at  their  place  of  destination  in 
anticipation  of  their  arrival  does  not  amount  to  such  an  assumption  of 
authority  or  ownership  over  them  as  will  constitute  an  acceptance 
receipt  within  the  statute  of  frauds.    Id, 

t.  FkAVDULinr  Salb  akd  Mxabubb  ov  Bkootsbt.  — Where  plaintifl^  in 
aideration  that  defendant  would  appoint  him  master  of  a  certain 
agreed  to  purchase  of  him  an  eighth  interest  in  such  vessel  at  her  cost 
price,  and  paid  to  defendant  an  eighth  of  what  the  latter  representod 
to  be  such  price,  but  subsequently  learned  that  the  cost  price  of  the  veo- 
■el  was  much  less  than  defendant  had  represented  it  to  be^  it  was  held 
ihnt  the  defendant^  in  misstating  such  price,  had  misrepresented  a  mate- 
rial fact  within  his  knowledge,  by  which  plaintiff  was  deceived  to  tun 
detriment,  and  that  plaintiff  might  recover  the  difference  between  tli* 
■am  so  paid  and  one  eighth  of  the  actual  ccst  of  the  vessel;  and  thi^ 
notwithstanding  the  actual  value  of  the  share  purchased  equaled  or  ez* 
eeeded  the  sum  so  paid  for  it.    Prtiidergeut  v.  Seed,  539. 

%  Mmasubm  of  Daxaqbs.  —  Speculative  profits,  or  anticipated  profiti^  o» 
the  sale  of  goods  purchased  will  not  be  allowed  in  an  aotion  againat 
the  vendor  for  failure  to  deliver  the  same,  where  the  vendor  notified  tlie 
purchaser  promptly  of  his  refusal,  and  where  no  reason  is  assigned  whj 
the  purchaser  could  not  have  bought  the  same  class  of  goods  imme- 
diately  in  the  same  market.    Barker  v.  Matm,  373. 

8»  Daicaoes  lOB  Brbaoh  or  Contract  to  Sill  Goods  wherb  PuBCBAaK» 
OOULD  HAYB  SuFPLiBD  the  like  goods  in  the  same  market^  would  indnd* 
the  purchaser's  necessary  expenses,  and  compensation  for  his  time 
trouble  in  making  the  purchase,  and  any  advanced  price  which  he 
forced  to  pay.    Id, 

f$  Daicaobs  for  Failurb  to  Deuybr  Goods  Sold  where  the  seller  was  in- 
formed at  the  time  of  sale  that  the  purchaser  had  already  contracted  for 
their  resale,  and  where  he  purchased  them  with  a  view  to  perfecting 
such  resale,  should  include  any  damage  which  the  purchaser  suffered  hf 
reason  of  the  vendor's  failure  to  complete  his  contract;  but  where  tli* 
resale  is  prospective  or  uncertain,  it  is  too  indefinite  to  be  the  subject  off 
damage.    Id, 

lOl  TiTLB  BT  Aocbssion  TO  Biluard-tablb  Ck>VBR.  —  A  doth  covering  of  the 
bed  of  a  billiard-table,  which  can  be  removed  without  injury  to  the  tabls^ 
and  which  the  vendor  sold  under  a  contract  of  sale  which  he  had  a  rij^ 
to  rescind,  is  not  so  annexed  thereto  and  inseparable  but  that  it  may  be 
removed,  as  against  the  owner,  by  one  who  was  induced  by  frandulsai 
representations  of  a  partner  of  the  keeper  of  a  billiard-room  to  sell  it  to 
inoh  partner.    PerUm  v. 
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U.  TeNDU  mat  RB8CI9D  SaLB  Of  BnXZABD-TABLB  COTXB  AKD  RemOTV  It 

■  WHKK .  —  One  who  has  been  indaced  by  fraud  to  sell,  and  put  apon  a 

billiard-table,  a  removable  cover,  which  can  be  removed  without  injury 
»  to  the  table,  may  rescind  the  sale  and  remove  the  cloth,  although  at  the 

K  Same  time  he  sold  to  the  same  vendee  another  table,  and  took  a  mort- 

gage on  both  tables  as  security  for  his  entire  demand.     Id. 
IZ  Tost  fob  Convebsion  ov  Billiabd-tablb  Cloth  cannot  bb  Sustained 
WHEN.  — The  owner  of  a  billiard-table  who,  under  an  executory  con- 
5  tract  for  the  sale  of  it  to  the  keeper  of  a  billiard-room,  leaves  it  in  such 

i  keeper's  possession,  has  no  right  of  action  against  a  person  who  takes 

from  it  a  removable  cloth  covering,  which,  by  fraudulent  representations 
of  a  partner  of  such  keeper,  such  vendor  had  been  induced  to  sell  to  such 
;  partner,  and  to  put  thereon.     ItL 

13b  In  Action  bt  Pubcbaseb  ov  Hobsb  aoadcst  Selleb  for  Breach  oi 
^  W  ABBANTT  of  title,  an  order  of  a  United  States  provost-marshal  directing 

^  the  seizure  of  the  horse  as  the  property  of  the  United  States,  if  proved 

to  have  been  duly  executed  and  delivered,  is  admissible  to  explain  how 
and  under  what  circumstances  the  horse  was  surrendered  to  the  federal 
,  authorities.    Johnson  v.  Frisbie,  508. 

14.  Law  Pbescbibes  Manner  in  Which  Pbopkrtt  Belonoino  to  Unitbp 
States  is  to  be  sold,  and  parties  dealing  with  agents  or  officers  of  the 
government  in  this  regard  are  1>ound  to  know  the  extent  of  their  an- 

,  thority.     Id, 

15.  Babe  Possession  op  Hobse  by  ABirr  Officer  wrrH  Consent  of  Quab- 
TERMA8TER  having  charge  of  horses  belonging  to  the  government,  and  the 
sale  of  such  horse  by  him  .to  another,  though  a  bona  fidt  purchaser,  are 
not  sufficient  to  pass  title  to  the  purchaser.     Id, 

See  AucnoNS. 

SET-OFF. 
See  GoNFuer  of  Law& 

SHERIFFS. 

1.  Sheriff  Lthno  nr  Ort  is  Guiltt  of  Gboss  Neoligenob  and  disregard 
of  offidal  duty,  where  he  refuses  to  execute  a  writ  of  arrest  with  proper 
diligence,  when  it  is  placed  in  his  hands  at  an  early  hour  in  the  evening, 
with  the  request  and  demand  that  he  execute  it,  and  with  notice  that 
the  party  named  in  the  writ  is  at  a  hotel  and  will  depart  before  morning. 
For  the  statute  authorizes  the  officer  to  break  into  any  house  or  inclosure 
at  any  time,  whether  night  or  day,  to  execute  the  writ,  after  first  giving 
proper  notice  of  it,  and  of  his  purpose  to  execute  it.  PhiUip*  v.  Ronald^ 
216. 

1  Shebiff  and  his  Subetibs  abb  at  All  Events  IJASLB^for  nominal  dam- 
ages for  a  refusal  by  the  sheriff  to  execute  a  writ  of  arrest  with  reason- 
able and  proper  dil^ence,  and  if  such  reasonable  discharge  of  his  duty 
would  have  secured  plaintiff's  debt  or  any  part  of  it^  the  damages  should 
be  increased  to  that  extent.  The  measure  of  damages  in  saoh  ease  is  the 
probable  loss  sustained  by  plaintiff.    Id, 

See  ATTAGHXENTn,  12;  EzBcunoHs. 

smFPmo. 

See  Insubancb,  23-M 
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BLANDESBL 

L  Slandkb. — Words  "  It  o  HOT  80,*"  It  1i  not  M^ — nosiMl&tiliiiig^' 

In  reply  to  qnestums  opon  croBs-eawnination,  may  be  aetioiiAbla  m  h 
pating  perjury,  bat  it  la  for  the  jury  to  determine  wfaetiier  tliej 
used  with  an  innocent  meaning.    Dedwajf  v.  PoweU,  283L 

%  BhAStmoL — Whsn  Words  Charqkd  ars  Suboxftibi.r  of  Twaiaui 
MxAHmo,  one  imputing  ^  felony,  and  the  other  a  trespaai  onlj,  it  h 
the  province  of  the  jnry  to  determine  from  the  eircomstaaoeB  in  iHial 
sense  they  were  uttered  and  nnderstood.    Id, 

SLAVEBT. 

1.  HisiORT  OF  NxoBO  Blatkrt  ahd  Sultb  Trahs  m  Mabtlaxs^  ScAsaDk 

WUUamM  T.  Joknaon,  613. 
8,  Blatkrt,  as  It  EzmnD  zv  Martlahd^  was  vot  GBRAxinui  or  flcAsu- 

TORT  Law,  bat  was  established  by  the  mnnicipsl  law  of  the  stats.    JA 

lb  SlAVIRT  BKOrO  KSTARfilSHRD  BT  MUWCIFAL  LaW  OF  MaRTIjAKP^  HI  Ab^ 

unoM  by  the  oonstitatioa  of  186i  did  not  dsfest  a  r*"^*"^  aotisn  eC 
trorer  brought  to  roooTer  the  Talue  of  a  bUts.    Id, 

SPEOIFIO  PEKFOBMANG& 

1.   SPROZnO  PKRIORXAirOR  OV  AORKXMEirT  FOR  EXOBAVOS  OF  FBOPnTr.  — A 

testator  devised  certain  property  to  his  wife  for  life,  and  the  remainder 
in  fee  to  his  wife's  daughter  by  a  former  msrrisge.  The  wife  went  into 
possession  and  held  the  propwty  until  her  death.  During  her  lifetime 
the  wife  entered  into  an  agreement  with  her  said  danghter,  in  pursuanoe 
of  which  the  former,  who  was  possessed  of  property  in  her  own  ri^t» 
as  well  as  said  life  estate,  was  permitted  to  devise  to  John  J.  Frisby,  a 
son  of  the  daughter,  the  property  so  devised  to  her  by  her  husband,  in 
consideration  that  she  would  devise  to  her  said  daughter  a  life  estate  in 
the  whole  property,  including  as  well  the  property  so  devised  to  her  1^ 
her  late  husband  as  that  which  she  held  in  her  own  right,  with  the  right 
to  the  danghter  to  give  the  latter  property  to  her  children,  ezoept  John 
J.  Frisby,  in  such  shares  and  proportions,  and  for  such  estate  or  estates, 
as  she  by  her  last  will  and  testament  might  determine.  After  the  death 
of  the  mother  the  daughter  made  her  will,  confirmatory  of  the  will  of  her 
mother,  and  in  the  exercise  of  the  power  of  appointment.  After  the  daugh- 
ter's death  a  contest  arose  as  to  the  right  to  the  proceeds  of  the  proper^ 
devised  to  the  son.  It*  was  held  that  the  agreement  was  binding  npon 
the  daughter,  and  was  such  as  equity  and  good  consoienoe  would  require 
to  be  enforced  against  her  creditors,  in  favor  of  the  creditors  of  the  son* 
Friaby  v.  Parkkurst,  603. 

I.  While  Application  for  Spsgifio  Pkrformakcr  is  alwatb  Addbbsid 
TO  Sound  Discretion  of  Court,  yet  where  a  oontraot  respecting  real 
estate  is  in  writing,  and  is  in  its  nature  and  circnmstanoes  unobjeo- 
tionable,  it  is  as  much  a  matter  of  course  for  a  oourt  of  equity  to  dseros 
a  specific  performance  of  it  as  it  is  for  a  court  of  law  to  give  damages  for 
a  breach  of  it.     Brewer  v.  Herbert^  682. 

i  Loss  BEFORE  AND  AFTER  CoNnRMATiON  OF  Salb.  — Where  Bslss  sro  mads 
by  authority  of  courts  the  oontraot  is  not  regarded  as  fonsnmmated  nntO 
it  has  received  the  court's  sanction  or  ratification,  and  therefore  any  loss 
happening  before  confirmation  ftdls  upon  the  vendor;  but  where  a  loss 
occurs  after  oonfirmatioa,  by  iHiioli  tiis  ooatract  is  ooosommatsd,  it  firfls 
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npon  the  Teadae^  «¥«n  ibtmi^  no  ynriiMii  momy  has  bewi  paid»  and  the 
▼wdoE  raniiiiB  in  ponttniinL    JtL 
4  Braamo  Fbbk»xasoi-*Iv8u&abu  IimnuMv.— Anm  ComjUTr  to 
Sbll  Houn  ahp  Lot,  ahpbdou  CoirvirAHCi^  thovandM  liMaainnr* 

name.  Hie  vendor  is  not  boond  to  keep  np  the  inaaiaaoe^  or  to  grra 
Bodoa  to  the  ▼endee  ol  its  haviog  expired;  and  hia  failnre  to  renew,  or 
five  snch  notioe^  will  not  d^riTohim  ol  hia  right  to  enforoe  the  oontnot 
U. 

lb  Bquxit  will  not  CJompbl  Vsetsb  to  Taeb  iMPWBWEor  OB  DwnmvM 
TrSLM,  bat  apeonniary  charge  against  which  adequate  seoorify  haa  been 
given  doea  not  oonatitnte  a  defect  in  title;  and  equity  will  enforoe  tha 
agreement  to  convey  where  a  perfect  title  can  be  made  at  the  time  of 
the  decree.    Id. 

C  ImuvficmiT  Osjionoiia  to  &pmcmo  FasMmxANox  on  Obouitd  ov  Im- 
fifoi  Tixu.  — Where  a  vendor  contneted  to  sell  a  hcnae  and  lol^  the 
fact  the*  at  the  daAe  el  the  contraot  there  was  a  jndgmeBt  agamat  the 
vendor  from  which  he  had  entered  an  i^»peal,  and  given  bond  with 
ample  security  to  pay  the  amount  of  the  judgment,  with  coats,  in  caaa 
he  should  fail  to  prosecute  his  appeal  with  effect^  was  held  not  to  constl- 
tnte  a  delect  cr  encumbrance  upon  the  title  which  would  pie?«nt  a 
dpeeifio  execution  of  it.    Id, 

flee  STATirra  ow  Vbauiml  4. 

STATUTES. 

L  Sbohdh  1  or  Abtiolb  1  ow  Martlasd  COdb  or  Poblxo  Qsni&al  Lawi^ 
Dmlabino  that  "no  rights,  property,  or  privileges  held  under  a 
charter  or  grant  from  this  state  shall  be  in  any  manner  impaired  or 
affected  by  the  adoption  of  this  code,*'  was  a  precautionary  measure^ 
not  intended  to  keep  in  its  original  form  and  separate  existence  any 
public  local  law  of  the  state^  like  the  power  or  privilege  granted  to  the 
town  of  Frederick  by  act  of  1847»  chapter  224,  entitled  "An  act  to  open 
and  widen  CSanroU  Creek,  in  Frederick  city.**    Mayer  v.  O'ros/jon,  591. 

t.  Objbci  or  Mabtland  Codb  or  1860  was  to  Asbahok  akb  SiXFLirT 
Wholb  Bodt  or  Statutobt  Law  or  That  Stats;  and  the  legislature, 
in  adopting  it  as  a  substitute  for  all  the  public  general  and  public  local 
atatute  law  then  existing,  plainly  intended  an  entire  repeal  of  all  such 
■tatates  of  that  character  then  on  the  statute-book  as  were  not  em- 
hneed  in  the  eo^Bflcation.    Id. 

See  Ck>ir8nTimoNAL  Law. 

STATUTE  OF  FRAUDa 

L  fH»M  or  MjDioEASDinfBBQUXBBDiiT  Statute  or  Frauds  18  IiocAXBiiiAit 
if  its  contents  adequately  set  forth  the  agreement.    HurUff  v.  Brawn,  671. 

%,   MUOBANDUM  DWOBTHM  PBOrXBTT  WITH  SumCIKHT  CXBTAIMTT  TO  SaT* 

mr  Statutb  or  Tbxjam,  and  to  enable  the  contnu^t  to  be  specifically 
performed,  where  it  is  of  "a  house  and  lot  of  land  sitnated  on  Amity 
Street,  Lynn,  Haaik'';  and  parol  evidence  is  admissible  to  apply  the  de- 
ioription  to  n  house  and  lot  on  aooh  street^  owned  by  the  vendor  at  the 
time  the  menuxandnm  was  aigned.  Id. 
lb  MxKOiRAiiinTX — SiAZUTB  ov  FBAVDfr  — Keither  party  can  oontend  thai 
there  is  no  memoraadun  In  writing  signed  by  the  party  to  be  charged 
▲x.  l>Ba  ToL.  XOVI— 64 
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wImh  a  written  initnimeiit  ezistB  whidi  ia  evideaoo  of  a  oootraot  for  a 
mntoal  asehange  of  lands  in  prcBtenti,  and  thooi^  not  enforceable  ia  ttMll 
unaided  by  eztraneovu  eWdenoe  for  want  of  oertaintj  in  specifying  what 
lands  were  exchanged  by  the  partiea,  ia  made  certain  by  the  anhenqnal 
acta  of  the  partiea  in  taking  poeaeaaion  and  oontanunating  the  ezobaagBL 
The  Tendee  in  poaaeaaion  cannot  act  np  anch  defenae»  more  eapedally 
when  the  vrntdat  ia  aUe  and  wiUing  to  convey.    Oventreet  t.  JDier,  STt. 

4.  Squiit  will  Bniobob  Spmhio  Vkuobmajsce  of  a  contract  for  the  ex- 

change of  landa,  thoogh  within  the  atatnte  of  franda,  where  it  has  been 
partly  ezecated;  great  caution  ahonld  be  ezerciaedy  howe?ert  in  dotatw 
mining  what  ia  a  part  execution.    Id, 

See  Sali8»  S-S. 

8TATUTB  OF  LIMITATION& 

L  To  Rbmots  Bab  ot  Statdtb  ov  LncirATzoNfl^  BzFRns  Pnoiim  wiiUn 
three  yean  before  the  bringing  of  the  action  ia  not  neceaeaiy,  but  it  ia 
anffident  that  the  existence  of  the  debt  was  recpgnind  by  1^  debtor 
within  that  time.    Knight  v.  Homte,  616. 

t.  Patmxht  or  Dkbt  Bahrkd  bt  Statutx  or  Ldhtatzonb  cannot  be  reoor- 
ered  on  a  plea  of  nuatake  of  law  or  of  fact;  and  where  there  waa  an  hos- 
orary  obligation  to  pay,  the  law  would  rather  preaame  that  therefora 
payment  would  have  been  made  had  there  been  no  mistake  aa  to  thebac 
BtUfbard  v.  O^y  qfffidBman,  297. 

I.  FOBSZGV  COBPOBATIOH  IB   "PSBSON**  WITHIN  MXANINO  of  the  CXOCptiflBa 

in  the  atatnte  of  limitationa  aa  to  peracna  abeent  from  the  atate.  Nardk 
Mimmri  i?.  iK.  Ox  v.  AhetM^  183. 

8UBE1TSHIP. 

MoBfOAGS  BT  AanovoR  or  Kon  to  his  Assionb  conditioDed  that  tba 
aaaignor  and  the  obligora  in  the  note  ahall  cauae  the  aame  to  be  paad 
when  due  ia  not  a  guaranty  of  payment  by  the  mortgagor  alone^  but  ia 
aimply  a  aecurity  for  hia  ultimate  reeponaibility  to  pay  in  caae  the  aa- 
aignee  ahonld  with  due  diligence  and  according  to  law  fail  to  obtain 
payment  from  the  obligora.    CttrOsle  v.  Ckamber$^  806. 

TAXATION. 

1.  Illmal  Tax  Paid  uvm  Dobob  mat  bi  Bbootbbbd  of  ooonty  traaa 
uxer  receiTing  it»  if  he  had  notice  of  the  fmeU  while  the  money  was  yet 
in  his  hands.    Oreenabaum  ▼.  King,  172. 

5.  Patmbnt  ov  Tax  was  Mads  uhdeb  Dubbss  where  the  circumstances 

that  after  plaintiff  had  commenced  proceedings  against  the  county 
urer  to  enjoin  the  collection  of  sn  illegal  tax,  his  clerk,  in  the  absence  of 
plaintiff,  paid  the  same,  upon  the  false  representation  made  to  him  bj 
the  treasurer,  that  the  supreme  coort  had  decided  that  the  tax  was  legd. 
and  the  notification  that  unless  paid  a  seizure  wonld  be  made  of  plaintifra 
stock  of  goods  therefor.  /dL 
IL  PiNDXNOT  nr  SuPBXMi  CouBT  or  Afpuoatioh  fOB  Pkrpxtual  Ikjubo- 
nov  to  restrain  collection  of  a  county  tax  is  sufficient  notioe  to  the 
county  treasurer  not  to  pay  orer  or  appropriate  money  cdOected  for  sneli 
tax,  and  wliich  haa  been  paid  to  him  only  after  proteat»  and  to  prevent 
Id. 
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L  DncAiTD  n  not  Fbxriquxsitb  to  MAnrrxNAMCB  or  Sun  to  reeov«r  back 
the  amount  of  on  illegal  tax  paid  under  doreas.    Id, 

5.  Pastt  camkot  Rbcovxb  Cmr  Taxes  paid  by  him  for  ten  oonaecntive  yean 
through  an  alleged  mistake  of  law,  especially  where  he  helped  to  impoee 
the  tax,  and  otherwiae  ratified  it,  and  was  under  an  honorary  obligation 
to  hifl  fellow-eitizens,  who  therefore  paid  their  portions  of  it,  to  contribute 
his  share  of  the  self-imposed  burden.     Hubbard  v.  City  qf  Hickman,  297* 

6L  AflBBmsifT  or  Joint  Tax  on  Two  Parcels  op  Land  of  Ditrrbnt  Own- 
■B8,  based  upon  joint  Taluation  thereof,  is  invalid.  Jemdng$  ▼.  CoiUm, 
687. 

?•  Lbn  op  Tax  on  Separate  Parcels  op  Duterbnt  Owners  Attaohei 
WHEN  AND  WHEN  NOT.  — The  assessment  of  a  joint  tax  on  two  parcels 
of  land,  of  different  owners,  based  upon  a  joint  valuation  thereof,  creates 
no  lien;  but  an  apportionment^  made  as  a  formal  reassessment  of  a  sepa- 
rate parcel,  upon  a  separate  valuation  thereof,  and  entered  on  the  asses* 
sot's  list  and  recommitted  to  the  collector,  does  create  a  lien  from  that 
time  upon  such  parceL     Id, 

I.  Tax  upon  Franchise  op  Corporation,  and  not  upon  its  Property — 
Abatement  op  Such  Tax. — The  tax  imposed  by  the  Massachusetts 
statute  of  1865,  chapter  283,  on  corporations  chartered  by  the  common- 
wealth, or  organized  under  its  general  laws  for  purposes  of  business  or 
profit^  and  having  a  capital  stock  divided  into  shares,  was  a  tax  on  their 
franchises,  and  not  on  their  property;  and  it  was  held  to  be  no  reason 
for  abatement  of  any  portion  of  such  a  tax,  that,  in  computing  the  mar* 
ket  value  of  the  capital  stock  of  a  corporation  as  the  true  value  of  its 
corporate  franchise,  the  tax  commissioner  omitted  to  make  any  deduc- 
tion for  a  portion  of  its  property  invested  in  United  States  bonds,  which 
are  exempt  from  taxation  by  any  state.    MerebanU*  I,  Co,  v.  Loudt  715. 

9L  Habsachusbits  Legislature  mat,  xtnder  Statutes  op  That  State,  Con* 
STITUTIONALLT  Tax  FOREIGN  CORPORATION  having  an  offioe  or  place  of 
business  within  that  commonwealth.  AUomt^f-Otneral  v.  Bay  State  M, 
Co,,  717. 

10.  SaonoN  8,  Chapter  283,  Statute  op  1865,  was  not  Repealed  or  An* 
NULLED  by  statute  of  1866,  chapter  291.    Id, 

II.   CONORBBS  HAS  CONSTITUTIONAL  PoWER  TO   ESTABLISH  NATIONAL  BaNK 

IN  Ant  State,  and  to  provide  that  the  shares  of  its  capital  stock  shall 
be  exempt  from  taxation  by  other  states.  Flinty.  Board  qf  Aldennm, 
713. 

12.  By  Unitbd  States  Statutb  op  1864,  Chapter  106,  Seohon  41,  Con- 
QBBBS  Prohibited  State  Taxation  upon  Shares  op  National  Bans 
Stock  by  any  other  state  than  the  one  where  such  bank  was  located. 
Thus  shares  of  capital  stock  in  a  national  bank  located  in  New  York  City» 
and  owned  by  a  resident  of  Boston,  Massachusetts,  could  not  be  assessed 
to  the  latter  in  Massachusetts.    Id, 

IS.  Shares  op  Stock  in  National  Bank  are  liable  for  the  same  tax  that 
shares  of  stock  in  a  bank  authorized  by  state  laws  are  compelled  to  pay; 
and  the  officers  of  the  national  bank  may  be  compelled  to  pay  such  tax 
for  the  respective  share-holders.  Commonwealth  v.  Firei  Nai,  Bank^ 
285. 

14.  Taxation  op  Railroad.  —  Railroad,  from  one  end  to  the  other,  is  an  en- 
tirety, and  as  a  whole  only  may  be  subject  to  taxation  or  coercive  sale; 
it^  with  its  appurtenances,  is  considered  by  the  law  as  one  entire  thing, 
and  in  such  consolidated  oharaoter  it  mnst  be  taxed  for  state  revennsb 
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rant.    AppiegaU  t.  JKrMi^  ITS. 

lA,  lUn.iui»  OAjmor  n  Taxbd  to  Baibb  Finmt  to  pay  Hie  wmBmBtai  • 
•ouitgr^  sabMriptkn  to  aid  in  building  Urn  raad.    Id, 

llL  anuTOTilMFoanw  Tax  om  PaBBOH  Inwnuuwi  Owouurr  POiHa  IkwMi 
m  gjurrumn  Hiskxe  tbah  that  Imtood  npon  tiuae  ineotpcratad 
udar  tile  lawa  of  that  state  is  oonstitntiona]»  and  doea  not  violate  that 
ppomioB  of  the  ledBzal  oonstitatiini  ^Hiich  dedacea  that  **'Am  citioHa 
of  eaoh  state  shaU  be  entitled  to  sU  the  prifil^gee  and  innnnnitiea  of 
ettiaena  in  the  asreial  states."  Phoenix  ln».  Co.  t.  ConummwudAt  J8L 

See  ComnrunovAL  Law. 

TBLBQBAPH& 

L  y ALm  AWD  BaonnHo  Oohtbaot  hat  si  UAxm  bt  Tbooeath;  eapeeiaQf 
whfln  resffnned  ay  ooire^^ondence  by  letter  between  tiie  pertiea.  CW 
Amni  t*  JzaftMuoiiy  299« 

%  Bboxbr  mat  Sub  Tblbobafh  CJomfant  or  ma  Owv  Najcb  for  breabh  ol 
oontratit  to  transmit  an  order  in  his  name  on  behalf  of  his  prinoqpal 
for  the  parchase  of  gold.  In  sach  case,  howetrer,  he  saes  and  leeovers 
aa  tnistee  for  his  prinoipaL    (TidM  8iate$  Tel  Co.  y.  ^Ideralofe,  619. 

lb  Tblboraph  Gompant  mat,  vhdbb  Mabtlaxtd  Qtaxute,  proteot  itssif 
against  extraordinary  risk  and  liability  by  the  adoption  of  reasonable 
roles  and  regulations,  bat  it  cannot  thereby  proteot  itself  against  liabQp 
ity  for  the  conseqnenoes  of  its  own  wiBfal  misoonduct  or  gross  negligenee^ 
or  any  conduct  inconsistent  with  good  faith.    Id. 

4  Omb  Who  SiifBs  MBasAon  bt  Tblbobafh  is  Sufpgbbd  to  Elxow  that 
the  compeny's  engagements  are  controlled  by  thoee  rulee  and  regulataons 
which  it  has  a  right  to  make,  and  in  law  he  ingrafts  them  in  his  oontnel, 
and  is  bound  by  them,  whether  or  not  the  perticular  message  be  ezpreoi^ 
dedared  to  be  subject  to  the  terms  and  conditions  preacribed  by  sn^ 
rules  and  regulations^  unless  it  is  otherwise  prorided  by  special  oontraot. 
Id. 

lb  TfeLBGRAFH  GoMPART  WmcH  HAS  Adoftbd  Rulb  that  it  wiD  not  be 
liable  beyond  a  certain  sum  on  any  unrepeated  message  is  still  bound 
to  use  ordinary  diligence  in  the  deliTery  of  such  a  message,  but  it  ia  not 
bound  to  ezenrise  any  extraordinary  degree  of  care  or  cantion.    Id, 

C  BvKOBit  or  Pboot  d  on  Plazrtdv,  im  Aonov  bob  Bbbagh  or  G6BTBAor, 
to  deUver  message  by  telegraph,  to  show  affirmatiTely  that  there  haa 
been  negligence  or  want  of  faith  in  the  sending  or  deliTery  of  the  mss- 
sage.   Id. 

f  •  Tblbobafh  Compart  is  not  Liablb  bob  Lobs  Oohsbqubmt  upon  failnre 
to  send  message  which  is  in  dpher,  or  which  on  its  £aoe  does  not  indicate 
that  any  such  loss  might  result^  unless  the  purport  of  the  meesage  is 
oommunicated  to  the  company's  agent  at  the  time  it  is  offared  to  be  eent^ 
so  that  proper  precautions  to  avoid  the  risk  could  be  taken.  So  held 
where  one  broker  telegraphed  to  another,  ''Sell  fifty  (00)  ffDld,"*  which 
meanti  as  between  them,  ''Sell  fifty  thousand  dollars  gold,"  and  tiie 
message  was  not  explained  at  the  time  it  was  oflfored  to  be  sent^  and  the 
brokers,  by  the  dedine  of  gold,  aa  a  consequence  ol  the  non«daliTSiy  ol 
the  message^  sufRored  loss.    Id, 

TSNDIB. 
See  CbBVucr  or  Law& 


^e  TOBflS. 

UXLAinUIi  ACV  OAHKOT  BB  JUBTDriBD  BT  UhLHWDL  AnnMBTT  ^B  CmI« 

^  KABD  TO  iw  It.    1/btf^  y.  Penn,  274. 

>  TRBBPASS. 

^  1.  TrnPASB  QtTARB  Olactsitm  is  Only  Acncnr  that  gab  -bb  BttouoBr  bob 

'^  DmnrRBBmo  Dsad  Boiit.    Meagher  t.  DritcoO;  759. 

''*  t.  It  oavbot  bb  Phbsuhed  that  Land  Actuallt  Dbvotbd  to  Obkbtbbt 

^  PimpoBBS  n  NOT  Legally  so  Used,  from  the  abMoce  of  eridanoo  that 

*'  the  bnrial-groand  bad  been  licensed  by  the  mnnieipal  antiuritieB.    Id. 

I.  Aonov  lOB  DisiNTBBitivo  Dead  Body,  What  Fobm  of,  Libb.  — Tort  in 
nature  of  trespass  quare  dautmm  lies,  in  favor  of  the  grantee  of  a  osme- 
tery  lot,  against  the  superintendent  of  the  cemetery,  for  dismterring 
^  and  removing  therefrom  the  remains  of  the  plaintiff's  child.    Id, 

^  i.  Cibcuicstanoes  Which  Aocompabt  avd  Give  Oharaotbb  to  TBanpAsa 

may  always  be  shown  either  in  aggravation  or  mitigation  of  daaiageB. 

'^  1.  Damagbs  may  BE  Awarded  for  In jttby  to  PLAnmvr's  FBELnroa^  in  an 

action  of  trespass  quare  elatuum  frtQst^  where  the  defendant,  the  super- 
intendent of  a  cemetery,  has  acted  in  willful  disregard  or  careless  igno* 
ranoe  of  the  plaintiff's  rights  in  disinterring  and  removing  from  a  lot 
therein  the  remains  of  the  plaintiff's  child,  upon  the  ground  that  tho 
aotoal  injury  in  such  a  case  is  made  greater  by  its  wantonness.    Id, 

See  Animals;  Attachment,  12;  iNJUNcnoNS. 

^  TRUSTEE  FB0CBS8. 

r.  See  Attachments. 

> 

TRUSTS. 

Cmrm  qub  Trubt  can  Maintain  Action  at  Law  aqainbt  Tbubteb  bob 
u^  MoBXY  Had  and  Regeived,  where  the  trust  has  been  closed  and  set- 

tled, and  the  amount  due  the  eeaiui  que  tnui  has  been  estaUiBhed  and 
made  certain.    0<ndd  v.  Mmermn,  720. 

unincx)rporated  societies. 

1.  Sbobdino  Members  or  Church  Fortbit  All  Right  to  Church  Prop- 

BBTY.    Where  a  number^of  the  members  of  a  church  congrsgation,  ai- 

r  though  they  constitute  a  majority  thereof,  dissolve  their  oonnaotion  with 

('  the  church  of  which  they  were  members,  and  the  entire  ecclesiastical 

body  of  which  it  is  a  part,  and  unite  with  another  and  distinct  religious 
r  organization,  they  forfeit  all  right  to  the  church  property;  and  as  they 

I'  have  attached  themselvee  to  a  separate  and  distinct  church,  they  cannot 

i  be  regarded  as  a  "party,"  within  the  meaning  of  the  statute,  occasioned 

by  a  schism  or  divirion  of  the  society,  and  entitled  to  a  proportion  of  the 
use  of  the  property.    McKinney  v.  Origgs,  360. 
r  t.  Control  ov  Church  Property  in  Case  of  Division  of  Congregation. 

—  Words  "schism  or  division,"  in  statute  providing  that  in  case  of  such 

an  occurrence  each  party  is  to  have  the  use  of  the  church  and  appurte- 

t  naaoes  a  part  of  the  time,  in  pro^rtion  to  its  numbers,  contempUte  a 

division  of  the  society  on  account  of  differences  among  themselves,  and 
not  to  a  difference  of  faith,  or  the  withdrawal  of  part  of  the  congregation, 
and  their  attaching  themselves  to  another  church.    Id. 
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Umaosto  SuBBimnDt  Dbait  ov  Absemt  Pnaovov  Baomr  cv  tea: 
Chkx  n  HOT  BiAaovABU  UsAOB.  WkHmig  t.  Jfcto%  76BL 


VENDOR  AND  VENDEEb 

1.  Fbom  Tm  TBAT  OwHiB  OF  EvTATB  EirnBS  nrio  Bmna 

lOB  us  Sau^  Hi  Holds  Saks  in  Trust  tor  PuRCHism^  and  tlie 
beoomes  a  trustee  of  the  porctmse-moiiey  for  the  vendor;  and  being  tlia% 
In  eqnitj,  the  owner,  the  vendee  mnst  bear  any  loaa  which  may  happen, 
and  is  entitled  to  any  benefit  which  may  acenie  to  the  estate  in  the  A^ 
lerfim  between  the  agreement  and  the  conveyanoe.  Breton- v.  JGTcrfteri;  68BL 

t.  Ynmos's  Aorbkmxrt,  in  Cohtbact  tor  Sali  ov  Houbb  ahp  Lot,  to  Bi- 

UTXR  POflSBSSION  OF  FbBMIHIB  AT  FUTUBS  DaT,  IXMES  NOT  AmOUIIT  10 

OovDiTiov  that  the  contract  shall  be  void  if  there  Is  any  change  m  llio 
state  or  valne  of  the  property  on  the  day  for  its  delivery.    Id. 

lb  VbHPOR's  LiABILITT  fob  BbMTS  WHILB  PI  POBBMOIOB  AFTBB  SaLB.  — WhsgS 

a  vendor  of  real  estate  sntrenders  the  posssstion  of  the  premises  to  tlis 
vendee^  or  where  the  vendee  is  in  possession  thereof  at  the  time  of  sals^ 
and  the  vendor  afterwardsi  without  the  vendee's  consent^  takes  posses 
sion  of  the  same,  he  is  liable  to  the  vendee  for  any  rents  received  bj 
him  during  snch  possession.    Shawhan  v.  Long^  164. 

4.  Vbbik>b  is  EarorpBD  fbom  Dbntdio  Vauditt  of  Exbodtob's  Pobosasb 
OF  Him  whxn.  — A  vendor  who  seUs  real  estate  to  an.  exeoator,  reoeivos 
the  porchase-money,  and  execntes  a  deed  in  aocordanoe  with  the  tenns 
of  the  contract  of  sale,  is  thereby  estopped  from  claiming,  in  an  action 
faronght  against  him  by  the  exeontor  for  rents  received  after  tiie  sals^ 
that  the  purchase  was  Invalid  because  made  by  the  eonontor  witfaonl 
authority  from  the  county  court  to  do  so.    Id, 

lb  Tulbib Equht PA8818 FBOM Datb OF OoBTBAor OF Saia OF Bbal Fbop- 
bbtt,  though  before  the  vendee  takes  posssssion,  and  before  a  oonvtqr- 
anoe  or  payment  of  any  part  of  the  purehaee-mon^.  Kor  doss  the 
insertion  of  a  stipulation  in  the  contract,  to  deliver  at  a  future  day,  have 
any  effect  on  this  rule.  The  whole  foundation  of  this  dootxine  of  equi^ 
is  that  the  equitable  title  and  interest  passes  by  the  contract  of  ssle^  and 
from  the  time  of  its  execution;  and  it  conten^httes  delivery  of  posesssien 
as  well  as  payment  of  purchase-money,  and  a  conveyance  at  a  fafeavs 
period.    Brewer  v.  Herbert,  682. 

H  OoMTBAOT  OF  Salb  OF  Bbaltt  WHBN  BiVBiKO.  —Where  the  language  of  a 
contract  ii,  that  the  vendor  "has  this  day  sold  to"  the  vendee  his 
and  lot^  it  clearly  imports  a  binding  contract^  then  execntedand < 
mated.  By  such  terms,  the  title  in  eqniiy  passss  from  the  date  of  Um 
eontraot.    The  contract  is  not  for  a  sale  at  a  futors  day.    Id^ 

See  SfBODIO  PsBlOBKABOBi 

VOLUNTABT  PAYIfENTa 

1.  Mioonnr  PAiDinnxBB  Mibtakb  of  Faot,  uitdbb  CnomarABOM  of  Fraqb 
or  extortiony  or  as  a  necessary  means  to  obtain  tiie  poseessien  of  goods 
wrongfully  withheld,  may  be  recovered  in  an  action  therefor.  XetMr  v. 
Jfcqfor  eCe.  ^  BaUknare,  642. 

1  Patmbmt  of  Unjust  Dbmakb^  IIadb  VounrrABiLT  abo  wrh  Fou 
Kbowlbdqb  oI  the  facto,  is  not  snob  a  eompulooiy  paymsnt  as  ms^ 
be  leooversd  In  an  action  thsnfor,  tkoui^  it  was  mada 
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and  in  panaanoe  ct  an  attempt  or  threat  to  enf oroa  tho  demand  by  legal 
proceedings.  Id, 
IL  MoNST  Paid  Rather  than  Rbsobt  to  LanoATiON,  and  under  the  snppo- 
iition  that  the  claim,  which  subsequently  turned  out  to  be  unanthoriied 
by  law,  was  enforceable  against  him  or  hia  property,  cannot  be  reoorered 
as  money  paid  under  compulsion.    Id. 

WAR. 

1.  Alikn  Snbict,  Who  q. — Was  ov  Rxbblliok  in  Unitid  Stati8»  Com* 
HENCiNO  IN  1861,  WAB  CiviL  War,  producing  all  the  consequenoes 
inter  partes  of  an  international  or  public  war,  and  the  appellant  in  thia 
case,  who  allied  himself  with  the  southern  cause,  and  joined  the  con- 
federate army,  and  occupied  towards  the  citizens  of  Maryland  an  enemy's 
tiaiuBf  was  held  to  be  an  alien  enemy.    Doreey  ▼.  Dorsey^  633. 

L  Oknkral  Rxtlis  and  Doctrines  Stated  ab  to  Consequenoes  Rebultuo 
FROM  State  ov  War.    Id, 

9.  War  does  not  have  Ef#bct  or  Prkventino  GinzEN  ov  This  State 
FROM  Eniorcino  ITS  Laws  iu  the  courts  of  the  state,  so  as  to  subject 
a  non-resident  enemy's  real  estate,  situated  in  the  state^  to  the  payment 
of  a  debt  contrasted  before  the  war  began,  and  secured  by  a  mortgage  en 
the  property  itself,  executed  and  recorded  here^  whilst  the  debtor  him- 
self was  a  resident  of  the  state.    Id, 

4.  War  dobs  not  Suspend  Contract  bt  Which  Propbbtt  u  Mobtoagsd^ 
NOR  Remedy  upon  It,  where  there  is  no  occasion  to  resort  to  the 
enemy's  courts  to  enforce  it  against  the  mortgaged  property.    Id, 

I.  War  has  No  Etvbct  upon  Purchaser's  Titlb,  where  Defendant, 
Absent  in  Bnbmt's  Country,  is  Served  by  Pubugation.  The  Uw 
as  to  proceeding  against  a  non-resident  by  order  of  publication  applies 
to  all  non-residents,  whether  alien  enemies  or  not.  All  that  is  required 
is  strict  compliance  with  the  statute.  Impossibility  of  receiving  and 
eomplying  with  the  notice  makes  no  difference.  So  a  notice  by  publica- 
tion to  defendant,  while  absent  in  the  confederate  lines,  was  held  effeot- 
nal  to  bind  him;  that  a  sale  of  mortgaged  property  after  such  notice  was 
valid;  and  that  neither  war  nor  residence  in  the  enemy's  territory  could 
be  set  up  to  avoid  the  proceedings,  and  defeat  the  title  of  the  purchaser 
acquired  thereunder.    Id. 

C  Oqntractb  Entered  into  between  Belugsbxht  ENmns  abi  Abso- 
lutely Null.    Hennen  v.  CfUman,  996. 

T«  XvERT  Person  within  Mhjtart  Lines  or  Unitkd  Staxv  dubino  Late 
CnriL  War  was  Belligerent  with  reference  to  person  residing  withia 
tike  confederate  lines,  and  a  contract  entered  into  between  such  belliger- 
ents was  absolutely  null  and  void.    Id, 

i.  Oomtraots  bbtween  Enemies  at  War  arb  Intaud,  and  their  Illboal- 
mr  IS  Good  Defense  to  Suit  upon  Them.  No  valid  contract  can 
exist,  nor  any  promise  arise  by  implication  of  law,  from  any  transaction 
with  an  enemy  during  hostilities,  and  if,  after  the  war  has  ceased,  an  ac- 
tion is  brought  against  a  citizen  upon  any  contract  arising  out  of  such 
illioit  intercourse,  the  defendant  may  set  up  the  illegality  of  the  transac- 
tion as  a  defense.    Dwmy  v.  KyU^  617. 

IL  Alien  Enbmy  cannot  Sue.  As  a  general  mle,  an  alien  enemy  is  not  al- 
lowed to  sue  in  the  oonrta  ol  the  country  with  which  he  is  at  the  time 
in  hostility.    Thia^  however,  is  a  personal  disabiliiy  ol  tempocaiy  dnr»- 
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tion,  and  b  fooiided  upon  ratflon  and  poUsf ,  ml  to 
the  necenity  of  the  case.    Id, 

10.  Alimi  Bnikt  mat  bi  8ub»  at  Law,  tiMogh  he  ntkywo/t  ane^aa 
reaaoa  nor  policy  forbtda  jodioul  proeeedinga  aguaat  an  alin 
laTor  of  a  friendly  citicen.     /<!. 

11.  Plea  of  Alun  Enemy  Ooes  only  to  DoABiLiTr  ov  ThAwaww.  It  ii 
not  a  matter  of  privilege,  Imt  a  diaability  that  snspendB  the  right  to  main- 
tun  an  action  in  the  courts  of  the  country  to  which  the  party  ia  an 
enemy.  There  ia  no  such  thing  aa  a  plea  by  the  defendant  of  hia  own 
alien  enmity  to  the  government  in  whoee  courte  he  ia  aoed.    Id. 

1%  Judicial  Proceidinos  aoainst  Pbopbbty  ov  Alish  Enemy.  — Where  » 
debtor  has  left  the  state  and  become  an  alien  enemy,  hia  being  snch  doea 
not  make  him  the  lees  a  non-resident  debtor,  and  his  position  as  an  alien 
enemy  does  not  suspend  the  right  of  his  creditors  to  preoeed  by  attach- 
ment or  otherwise  against  property  which  he  left  in  the  state.  All  the 
remedies  provided  by  law  against  the  property  of  an  abeent  or  non* 
resident  debtor  remain  open  to  them,  and  if  those  remedies  are  pnrsned 
in  the  mode  prescribed  by  law,  they  will  bind  such  debtor,  Hiongh  he  be 
an  alien  enemy.    Id, 

IS.  Captain  or  Company  or  Movmtbd  Men,  Oboanieid  as  Staxb  Tboops,  ia 
liable  for  entering  with  his  men  and  destroying  plaintiff's  property  with- 
out consent  or  oompensation,  and  he  caonot  relieve  himself  from  sndi 
liability  by  showing  that  he  acted  under  his  quartennaater^s  ofdera. 
Bmtgh  V.  Penm,  874. 

See  ATTAOBMENTi^  1-0}  CONSTITUTIONAL  LaW;  CoHTBAOn,  6^  7;   iBTBUiA* 

TiONAL  Law. 

WAREHOUSEMEN. 

1.  In  AonoN  aoainbt  Baxlboad  Company  as  Wabeboubbmab  and  forwaidar 
for  loss  of  oil  by  leakage,  as  the  result  of  its  n^eet  and  want  of  ordi- 
nary care,  recovery  may  be  had  for  such  loes  as  plaintiff  can  eitaWiwh  ta 
the  satisfaotion  of  the  jury  by  competent  and  admiadble  evidence;  ha  in 
not  required  to  prove  to  a  mathematical  certainty  the  amount  of  oil 
lost.    BdUifwn  d:  O.  R,  R,  Co,  v.  Sdmmaeher,  510. 

%  Bailboad  Company,  in  ira  Capacity  or  Wahehouseman  and  forwaider. 
18  bound  to  exercise  ordinary  care  and  diligence  over  the  property  in  ita 
charge,  snob  aa  a  prudent  man  would  exeroiae  over  his  own  proper^  of 
like  nature.  What  constitutes  ordinary  care  may  depend  ti^cn  the 
nature,  bulk,  and  value  of  the  articles,  and  such  care  should  be  in  pro* 
portion  to  the  loss  likely  to  be  sustained  by  the  want  thereof.    Id, 

I.  In  AenoN  AaAiNsr  Warehouseman  rem  Loss  or  Certain  Cattle  whidi 
were  shown  to  have  escaped  while  being  driven  to  water  by  defendanfa 
aervants,  expert  evidence  is  admissible,  for  the  purpose  of  showing  «ha 
degree  of  care  which  was  used,  as  to  how  many  hands  would  beneoessaxy 
to  drive  the  same  nnmber  of  animals  of  the  same  kind  under  similar  oir- 
enmstanoes,  this  matter  not  being  one  within  the  common  knowledge  ol 
the  jurora.    Horih  Mimimri  R.  R.  Co.  v.  Ahen,  183. 

See  Railroads,  9. 

WATERCOXJRSES. 
1.  fiAND-RAR  nff  Kavioable  River  18  SUBJECT  ov  Priyats  Ownrruuf,  and 

the  party  holding  the  title  thereto  may  mahitafa  an  action  hi  the  nature 
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^UmigBm^fiD^ 'mm  UgmA$irimg9adx9naH9§  mad  ihutStom.  Benjf 
T.  Smifdm^  fil9L 

&  Ai.iamiaHCk>UBT8  0if  Uirina>9xATninA7rega(diiAvigati0iiaiidooiiiii^^ 
MMBtroUing  eleaMnti  in  tartug  thdr  adminltj  iqriw!iction»  aod  may 
fowid  ii^  not  npon  tide-water,  bat  upon  navigation  and  oommsroov  still 
in  totting  the  righte  of  riparian  ownon,  they  reoognise  the  oonunon-law 
dkiinotion  between  tide-water  and  fraih  water  in  ite  fnlleet^  broadest 
sense.    Id. 

i.  Bora  mrom  OomiOH  Law  avd  Law  of  Thib  CJouktbt,  bmd  granted  on 
a  fresh-water  stream  above  the  ebb  and  flow  of  the  tide  extends  to  the 
thread  of  the  main  ohannel*  unless  ezdnded  in  the  grants  and  all  aoere- 
tftons  belong  to  the  riparian  owner  as  an  incident  to  his  titles  but  both 
has  title  and  has  righte  are  held  snbjeot  to  the  free  and  nnobstmoted  ri^l 
ef  nnvifitien     Id. 

WHARVB8. 

lamst  ^  FuTAiB  Whabv  ib  Lubli  iob  Ikjust  to  YaoL  wUoh  ho 
tikes  to  his  whar(  there  to  be  loaded  by  him  with  his  esrgo^  iwrwiimdl 
whSls  he  was  loading  the  vessel,  withoat  fault  on  the  psrt  ol  the  owimk% 
and  through  the  insof&cienoy  of  the  wharL    BantU  T.  Bfafll^  407. 

WILLS. 

1.  Bmanor  of  Pbovhiq  nin>ra  bnrLUBmm  m  Bumuthmt  ov  Wiul  n  mov 
Pabtt  Alumkdio  It,  where  the  separate  and  disthiot  issne  is  whether 
the  execation  of  the  will,  made  by  a  free  agent  and  person  of  oompetent 
understanding,  was  procnred  by  nndne  influence,   BaJUhaim  v.  Parber,  697. 

%  Uvnus  Ihtluvnos  in  Exicutioh  ow  Will  oavhot  u  Pusuhkd.    Id. 

I.  BCKDU    OV   PBOOr,   WHERB  WiLL    18    OlTIRXD    lOR   PbOBATK,   18  UTON 

Him  Who  Oitebs  It  to  prove  the  formal  execution  of  the  instrument^ 
and  that  the  testetor  executed  it  as  and  foi  his  last  wiU.  The  issue  of 
ssnity  or  testamentary  capacity  is  also  upon  him;  and  the  presumption 
ni  ssnity  does  not  shift  the  burden  upon  the  opposing  party.    Id. 

L  ''Uin>un  Ihtluxnob"  in  Obtaining  Will  la  not  East  to  Dbiinb  with 
PuoisiON.  It  has  been  called  that  degree  of  influence  which  takes 
away  from  the  testetor  his  free  agency;  such  as  he  is  too  weak  to  resisti 
such  as  vnll  render  the  act  no  longer  that  of  a  capable  testetor.    Id. 

%,  ham  bbtwxbn  Issubb  gw  Sanitt  and  ov  Undub  Inilubnob  d  hot  Eabt 
to  Dhaw,  where  influence  has  been  exerted  upon  a  person  of  feeble 
mind,  or  whoee  faculties  are  impaired  by  age  or  Hiseeso.    Id. 

C  Ab  Buhdbn  of  Pboof  is  upon  Hm  Who  Allbgbb  Umam  iHiunnrai^ 
where  that  is  a  separate  and  distinct  issue,  it  does  not  shift  to  ihm  partly 
having  the  general  burden  of  esteblishing  the  will,  npoQ  the  men  fatn' 
duflti^Fn  ol  evidence  of  a  single  circumstanee  of  sospidoo.    Id. 

See  Insubangb,  19-22. 

WITNESSES. 

1.  QVBRIOHB  AB  TO  QUAHTITT,  DdTANCB,  OB  SlZB^  WHKBS  THBKB  HA8  BBBV 

No  liBABUBSMBNT,  slwajTB  iuvolvo  an  estimate,  snd  to  that  extent  an 
opinion;  but  there  is  no  legal  objection  to  asking  a  witoess  who  is  ao> 
quainted  with  the  position  of  two  objeote  how  far  one  is  from  the  other, 
or  to  his  answering  that  it  is  about  half  a  mile,  beoanse  he  has 
measoied  the  diststtoe.    Baldwin  r.  FmrttTf  ftWL 
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t.  Ant  With  188  hat  Trnirr  Ma  10  FAOfs  ov  Wmcni  Hi  mam  IfBim  or 

KirowLSDoi^  thoagh  bii  tattunony  mkj  to  aonie  extent  be  an  opinioB 
or  involve  an  estimate.  'Thna  where  a  will  made  in  favor  of  the  leefe^ 
tor's  aeoond  wife  and  her  children  was  contested  npon  the  gronnd  ef 
nndae  influence  and  of  insanity,  by  the  children  of  the  fiiet  wife^  the 
second  wife  may  testify  as  to  tiie  amonnt  of  her  deceased  hnabeadls 
property,  or  of  his  debta,  at  the  time  of  their  marriage,  and  as  to  her 
kind  treatment  of  her  stepHshildren.  Id. 
B.  WnvaBs  gavhot  bi  Abkkd  Quxbtion  so  Framed  as  indirectly  to  call 
npon  him  to  testiiy  to  a  private  conversation  between  him  and  his  wifsi 

i.  Wimns  Called  bt  DErsNDAirr  oakhot,  una  hd  BzAMnrAnoir  nr 
CHiEr,  for  the  pnrpoee  of  sustaining  the  defense,  give  the  statemsBts 
and  declarations  of  the  defendant  made  oat  of  the  presence  and  hearing 
of  the  plaintiff.     Knighi  v.  Botue,  516. 

1.  EviDBMCB  Impeaohdio  Veracitt  of  Pabtt  to  Caubi^  who  has  beea 
sworn  as  a  witness,  may  be  offered  by  the  opposite  party  without  linl 
giving  notice  of  his  intention  so  to  do.    Id, 

d.   AVTER  ImPSACKING  WlTirESB  HAB  TEVmiBD  THAT  GbHSEAL  RXPIITAXHni 

ol  a  certain  witness  for  tmth  and  veracity  in  the  commonity  where  he 
lives  is  nnfavor»ble,  he  may  be  asked  whether,  from  that  repntatioB,  he 
would  believe  him  on  oath  in  a  matter  in  which  he  was  interested.    /<L 
7.  WmrBflB  nr  Citxl  Case  ib  hot  Boubd  to  Attevd  Gouht  aitib  Tub 
fOB  Whioh  hd  Feb  bats  beev  Paid  ob  Tbvi«bbd  to  Hni» 
T.  foci;  7m 
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